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uraj Narain Jha GI 180 | v Lokenath Buku Sukul GI 685 
87 | Hitendra Singh v. Romeshwar | 109 | Rameswfr Prasad Singh v. Ram- 
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PRIVY COUNCIL. 
APPEAL PROM THE OALOUTTA Hien Couer, 
January 20, 1920, 

Present :— Vissount Cave, Lord Moulton, 
Sir Jobn Edge and Mr, Ameer Ali. 
Syed AMATUL FATEMA BIBI, 

SINOW DECEASED, NOW REPRHBERTED BY Syed 

ABDUL HAFIZ AnD OTRERS—— PLAINTIFF} —- 
| APPELLANTS 


versus 
Dewan ABDUL ALIM SAHEB asp ANOTBER 
>  — DEFEND w1s—Rraponpents. 

Privy Council— Finding of fact, interference with— 
Muhammadan Law--Wagf, validity of—Subdstantial 
dedication. 

The Privy Counoil will not interfere with con- 
current findings on issues of fact. 

Where there is a substantial dedication of property 
to charitable and religious purposes. the dedication, in 
the absence of any legal objection, is not invalid 
according to Muhammadan Law. 

Appeal preferred against the desree, dated 
the 25th June 1912, passed by the Calentta 
High Court (Chitty and Teunon, JJ .), airm- 
ing the decree of the Subordinate Judge, 
Second Oourt of Mymensingh, dated the 81st 
March 1908. 

Mr. De Gruyther, K, 0., and Mr Abdul 
Majid, for the Appellants. 

Mr. Dunne, K. 0., and Mr J. K. Roy, for the 
Respondents. $ 


JUDGMENT. 

Visooust Cave,— Their Lordships do noś 
think it nesessary to trouble Counsel for the 
respondents in this sase, 

This is an appeal againet the judgment 
of the High Court of Bengal affirming a 
judgment of theSecond Subordinate Judge 
of Mymensingh dismissing the plaintiff's auit. 

The plaintiff olaimed as heiress of ezeta- 
nessa Bibi and sought to set aside a 
wagfnama exeonted by her, being a dedica- 


i 


tion fo oharitable and religious 


purposes 
of certain property, 


partly derived by 


Ivzatanessa Bibi frôm her late son and , 


partly being property of her own. The 
grounds on whieh the plaintiff sought to’ 
seb aside the deed were: frst, fraud and 
undue inflnense on thee part of the defend- 
ants, who are respondents; secondly, that 
the dedisator did not understand the docu- 
ment; and thirdly, that the doeument 
was vad assording to Muhammadan Law, 

The issueg of fraud and undue influenes 
and failure to understand the dosuments 
were issues of faot, and the Subordinate 
Judge, plasing the burden of proof on the 
right shoulders, determined those issues in 
favour ofthe defendants. His desision' was 
affirmed by thé High Court, full and suffisient 
reasons being given. There were, therefore, 
concurrent findings in favour of the 
respondents on the issues of fast, and it is 
impossible for the appellants fo displace those 
findings, 

With regard to the suggestion that the 
dosument was bad according to Muham- 
madan Law, it is suffisient to say that it 
has not been made ont to their Lordships’ 
satisfaction that there is avy legal objestion 
to the dconment. There was a substantial 
dedisation of property to charitable and re- 
ligious purposes, and no legal objeotion to 
the dedieation has bean established, 

Thair Logdahips will, therefore, humbly 
advise His Majesty that this appeal should be 
dismissed, and that the appellants, the legal 
representatives of the plaintiff, should pay 
the costa of the appeal. 

é Appeal dismissed. _ 

Solisitora for the Appallants,— Messrs, 
Truefitt and Brancta, m 

Solicitora for the Respondents,— Mpsars, W, 
W, Boz & Oo. à 
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8 INDIAN OASKA. 


RAM LAL-ISHAR DAG Y, SALIG RAM, 


LAHORE HIGH COURT, 
Orvis REvISION Petrrion No. 606 or 1919. 
Oatober 18, 1920. 
~. Present :—Mr, Juatise Abdul Raoof, 
Toe Firm known as Messrs, RAM LAL- 
' ISHAR DAS taxo.an ISHARDAS, 
AND MANGAL MAL—Darenpaxts 
—~PAaTiTiONERS 
COrsus 
SALIG BAM—Pcostire—Besporpert. 
- Ofvil Procedure Ood 
Place of sutng—Fraud, decree obtained by—Suit to 
set aside decree, whether can be brought in Court 
other than that which passed decree g Oause of action~~ 
~ Wrong repart with regard to service of su 
Civil Pra Procedure Oode (Act V of 180%}, ss. 104 (2), 115 
~-Revisicn—Plaint, order directing return of— Appeal. 
~ Appellate Court's order — dppeal, second, whether lies. 


A suit to set aside an sw parte dearee on the ground 

of fraud may be brought in a Court other than that 
by -which the se Ni sought to be set aside was 
passed. [p. 8, col, 1.] 
“' Plaintiff sued the deffndant at Lahore for setting 
aside an es parte decree passed against him by the 
Munaif of Ferosepore It appeared that notice of 
the suit in which the „impugned decree was passed 
“ was issued to be se:ved on the plaintiff in Lahore, 
but was not served and was returned with a report 
that he was evading service, whereupan the es parte 
decres was passed. The Munsif of Lahore, holding 
that.the cause of action arose at Ferozepore, returned 
the plaint for presentation tothe proper Court On 
appeal the District Judge held that the suit was 
cognizable by the Lahore Oourt and renfanded it for 
decision on the merits, The defendant applied for 
revision to the High Court : 

Held, (1) that the order oer by the District 
Judge, being one passed on appeal against an order 
séturning the plaint, was not appealable and that, 
theréfore, a petition for revigion was competent 5 
Ep. 2, ool. 2.) 

(2) that, inasmuch as a wrong report was made by 
the serving offcer with regard to the plaintiff's 
‘alleged attempt at evasion of service, partof the 
cause of action arose at Lahore and the suit was 
' maintainable at Lahore. [p 8, col 1.] 

` Jawahir v. Neki Ram, 28 Ind, Cas. 502; 87 A. 189; 
13A L J. 180, followed, 


Petition, under seotion 44 of Ast VI of 
1918, for revision of the order of the District 
‘Judge, Lahore, dated the 23rd April 1919, 
‘yeversing that of the Munsif, lat Olass, 
Lahore, dated the 23rd Desember 1918, 
“and remanding the sage for fresh-deosision, 


a 


Lala Bam Ohand Manchanda, for the 

„Petitioners, 

" “Babu M. N. Mukerjee, for the Respondent. 
JUDGMENT.—In my opinion this oase 

ds. fully sovered by the ruling Jawahir 

.” Nekt Ram (1). The suit was one 


aan 00) band Ona EON 87 E 18 “ALL J. 190i- 


“of Ferozépore, 


(Act V of 1908), s. 20 (c)— ` 
. to serve him with a notice of the suit, 


. -191 


for setting aside an ex paris deoree. The 
62 parte deoree was passed by the Munsif 
It appears that notice of 
the suit was issued to be served on the plaint- 
iff in Lahore of whiob, admittedly, he is a 
resident. The notice, however: was not seryed 
on the plaintiff, but it was returned with a 
report of the serving officer that, in spite of 


< Bearoh, the plaintiff could not be got at 


broause he.tried to evade servioe on getting 
information that an effort was beig made 
On 
the return of the notjse to the Oourt-of= 
Ferosapore, an ez. parte .decres- was passed 
against the plaintiff, #ho.was defendant in 
that case. Now, the plaintiff has instituted 
a euit in the Court of the Mansif of. Labore 
for a deslaraton that the ex parte decree passed 
by the Fercz3pore Court. was obtained 
against him by fraud.e The plaint -was 
returved by the Coart of the Munsif to -the 
plaintiff to be presented to a proprr Oourt, 
because he was of opinion that the eause of 
nation of the plaint ff lay in Fere sapere where 
the ex parte decree had actually been passed. 
The plaintiff preferred an appeal from -the 
order returning the plaint. The learned. 
Juligeof the Oourt below bas taken a? 
different view from that taken by the. Court 
of first instanoe, and -has held that part of 
the plaintiff’s asune of astion sacarned 
Lahore'and tbat, therefore, the suit ae 
scgnizable by the Lahore Oonrt.. He,. oon. 
sequently, made an order sending back the 
oase to the Court of Munsif for desision.;on 
the merits. Against this appellate order- 
passed by the District. Judge the present 
application for revisioh has been preferred: 
to this Conrt. 2 
A preliminary objection was taken to the 
-hearing of thia petition for revision on the 
ground that the order passed by the lower 
Appellate Court was appealable as arf order 
for remand and no revision lay. This 
contention entirely ignores the provisions of 
sestion 104 (2), Oivil Prosedure Code. -It 
éannot be denied that it was an order passed, 
upon an appeal against an order returning. 
the plaint whieh was appealable under Order’ 
XLIII, rule 1 (a), The order under revision 
being, therefore, an order passed in appeal na 
appeal lay to this Oourt, Ioferruled the objac- 
tion and allowed thé learned Vakil for tlid 
petitioner to argue the petition for revision o 
the merite, He has . tried” “to distinguish 


ad 
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the present sase from the cases reported in 
Banke Behari Lal y. Pokhe Ram (2) and 
Jawahir y. Neki Ram (1) upon the ground 
that the deoisions in those oases werg 
based, primarily, upon the ground that an 
attachment of the property of the 
. plaintiff had been made at the plase where the 
suits had been instituted, but a referense to 
the concluding part of the judgment in the 
aane of Juwahir v. Neki Ram(1) at page 1948 
makes it quite slear that that was not the only 
ground upon whioh the learned Judges based 
their desision, Their ligrdships observed: — 
«(tis part of the plaintiff's oase that the 
defendant frandalently prevented the institu- 
tion of the suit from besoming known to him 
by causing the notioa of the suit to bo served 
on some other person and au insorrast return 
to be made to the Court, This is part and 
parsel of the frand alleged, and, if the 
Allegation is found to ba trae, part of the 
friud was committed in the Agra Distriot 
súd there san be no doubt that the eause of 
action arose in part at least in the Agra Dis- 
triot, even if the attashment of the plaintiff's 
property is not part of the sause of astion ”’ 
Thess observations apply with equal foros 
to the fasts of the present oase. Too 6x parte 
desree was passed against the plaintiff in son- 
sequenes of the report made by the serving 


officer. Ifthe plaintiff had been actually 
served he would have defended the 
suit, but, inasmueh as the serving offiser 


made a repors that the plaintiff was 
avoiding service, probably the servise was 


eonsidered sufficient and adeorua ev parte 


was passed against him. Therefore, 
the report of the serving offiser and the 
sending of the notiee to be served in Lahore 
formed part of the allegad fraud whioh 
brought about the ew parte deoree. 

I aesordingly dismiss tais applisation wtih 


osis, : 

l Application dismissed. 
(2) 25 A. 45; A. W. N. (1804) 179. 

““*Page of 87 A.— Fd. ; 
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CALCUTTA HIGH COURT. 
APPUAL FROM Appreciate Drogas No, 925 
or 1918. 
Jane 15, 1920. ', $ 
Present :—Mr, Justice Teunon and 
Mr, Justios Newbould. , i 
NILRATAN MITRA anp OTAERJ—- ° 
PLAINTIFFS —APPELLANTS 
versus 9 
ABDUL GOFUR GAZI agp O0THERS— 


DEFENDANTS —~ RESPON DE NTS, l 

Stamp Act (II or 4839), s. 86, applicability of, to 
document apecuted previous to passing of Act—Decres," 
whether binding on psraons not parties thareto—~" 
Appeal, second —Point not involving quastion of law, r 
whether can be raised for firstdime, p 
The admission in evidence of a document cannot,’ 
by virtue of section 33 of the Stamp Act, be subse.!. 
quently objected to onthe ground that under the, 

Stamp Aot in force at the date of its execution—in 
this case Aot XXXVI of (840—the document was ih." 
sufficiently stamped, as that seotion is as applicable? 
to documents of the yeara when ‘the Aob of 1960- 
wasin foros as it is to insufficiently stamped, 
documents under the Actin which it is contained. 
[p. 4, ool, 1.] 
A decree obtained in a suit to Which the parties? 
litigating a aubasquent suit were not parties, is not: 
conclusive and binding as against them. [p. 4, cal 2.7 - 
A point which does not involve a pare question of’ 
law and whioh was not taken inthe lower Oourta, 
cannot bo taken În second appeal, [p. 4, Col, 2.] as 


Appeal apainste the desres of the First 
Additional Distries Judge, 24-Parganahs, ' 
dated the 5th of Febraary 1918, reversing 
that of tha Munsif, lst Oourt, at Baruipur ’ 
dated the lith of Febuary 1917, ` 


Dr. Dwarkanath Mitter and Babu Riralal 
Ohucksrbutty, for the Appellants, 
Babua Biraj Mohan Majumdar and Ramendra ` 
Moha Majumdar, for tho Raspondenta. ' 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs for recovery ` 
of ghas possession of certain land and: 
for ejestment of the defendants therefrom, - 
The ease of the plaintiffs was that the- 
holding or tenure, in question was nob: 
‘transferable and that the defendante, who ` 
were transferees from two tenants, Kheraj 
and Jeraddi, were trespassers. The oase. 


_ o£ the defendanta was that their vendors 


had a mowrast mokarari interest in. 
the land and this ease they based upona ` 
patta said to have been granted by the- 
plaintiff No, 1 to the father of one of’ 
the vendors, namely, Knheraj, on @7th- 
Batsakh 1269, corresponding with May 1862) 
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With regard to this palita the plaintiff's 
contention was thatit was not genuine. In 
“the Oonrt of first instanoe the deoision was 
in favour cf the plaintiffie4 In the Oourt 
of first appeal it has: been held that the 
- pajta cf ]26% is genuine and that, by the ex- 
preés terma of: this palta, the interest of 
the lessees ig transferable. 


e 

In the appeal before us the plaintiffs 
‘ who are the appellants sontend that the 
desision of the learned JQiatrioh Judge is 
wrong and they astail it ontbree grounds, 
It is first pointed ont that this patia, whioh 
bears a stamp of 4-annas, should, in aesord- 
anee with the law then in foree— Aot XXXVI 
of 1860-—have borne a stamp of Re, 1-8 0. 
It is then said that, by reason of the pro- 
visions, of gestion 12 of that Act, the doou- 
ment, is not adm@sible inevidense in sivil 
proceedings, but, just as in the Aob now 
in forse, under bection 13 of that Act there 
are provisions -by which the Ovourts may 
receive in evidence suoh deeds or instruments 
on payment to the Court of the proper 
amount ofthe stamp duty. Section 36 of the 
present Stamp Aot, IL of 1899, appears to 
us to be asapplisable to documents of the 
years whefi Ast XXXVI of 1860, was in 
force as it is to insnfflciently stamped doon- 
ments under the present dot, 


Ib ia next said thatthe District Judge 
should have held that in May 1852 the plaint- 
iff No, 1, Nilratav, was @minor and sould not, 
therefore, possibly have executed this patta 
of 1262, In ooming to the sonolusion that 
the plaintiff was nota miror in May 1862 
the learned District Judge, it hag been oon- 
tended, has not given suffisient weight to the 
deorees of the years 1862, 1865, 1866 and 
1867. - These decrees appear to be deorees 
on sontest and they show that in the suits 
whioh led to those decrees the plaintiff 


Nilratan was represented to be a minor, and 


that in those suita: his mother appeared on 
his «behalf as bis guardian? 


sidered along with the deorees other evidence 
„on the resord with regard to tke piaintiff’s age. 
Unlees, therefore, it could ke rai? that the 
statements ecntained in tbose deorees were 
binding on the present defecdants we oan- 


not-fy tbat; with regard to the: estimate of: 


the value of those deorctr, the learned Distriot 


The learned — 
Distrist Judge har, however, sentidered these 
deorees'and has alec, at the same time, son- 
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Judge has fallen into an error, The present 
defendants or their predessesors were no 
parties to the litigation, and it cannot, there- 
fore, be said that the statements of the 
plaintiff's age in those deorees are conolusive 
and binding as against the defendants. 
Lastly, it is said that Nilratan’s younger. 
brother, Bhuban, wasa minor in May 1&62: 
and that the learned Distrist Judge should: 
have held that, as against him at least, the 
patia could not be taken to haves permanent: 
and transferable interest. This is a point 
which does not appegr to bave been taken 
in either of the Conrts below and if it had 
been taken it would have been open to the de. 
fendan's to show that there were cirsum- 
stances In the oare rendering this patia operas 
tives as againat Nilratan’s brother, Bhuban; aa 
wellasagsiost him. It'is not a pure quastion 
of law, and the point not having been taken 
in either of the Courts below sannot be taken: 
now. l | i 
The appeal is, therefore, dismissed with 
aosts, F - 
Appeal dismissed, 


` ALLAHABAD HIGH COURT. 
Fiasr Olvin ArpgaL No. 333 ow 1917, 
June 9, 1920. 
Present :—Mr, Justice Tadball and 
Mr. Justisoe Kanhaiya Lal. 
Musammati MAHMUD JAHAN BEGAM—. 
DEFEADANT—- ÅPPELLANT ' 
tersus 
GOVIND RAM AND GTHERS— PLALYTIPR) 
. e RESPONDENTA. 
Jurisdiction of Civil and Revenue Oourts - Parti. 
tion—Parao, whether can be partitioned by Otvil Court, 


A 
A Parao, or encamping ground, which bears a 
separate number inthe revente papers and is in. 
cluded in a khewat khasra is part and parcel of 
the mahal within the area of which itis included, 
-notwithstanding the fact that revenue has not 
been fixed upon it As such, the parao, 4. e, the 
site and not the houses that®*may be standing on it,» 
is divisible only by a. partition shit in the Revenue 
Court, a Civil Oourt having no jurisdictions to par. 
tition or to divideit. [p. 6, col. a) 
First appeal from the decrees of the Addi. 


tional Subordinate Judge, Meerui, . 


T 


-, oertain properties 
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‘MAHMUD JAHAN BEGAM v, GOVIND RAM, 


Mr, Iqbal Ahmad, for the Appellant. 
Mr. B. E. O'Conor, for the Respondents. 

_JUDGMENT.—This is an appeal by one 
defendant ont of a large number of parties 
to,a partition suit instituted in the Civil 
Court. Govind Bam, Hari Ram and Anand 
Rim sued for partition of their shares in 
alaiming. a three-fifths 
share therein, The property sonsisted of 
house prqperty and some Zamindari and other 
miscellanefua properties. Among-the items 
af. properties whioh they: sought to divide 
were three items, nameby, Khata Khewat No. 
35, Khata Khewat No. 65 and Khata Khewat 
No. 66 in Qasba Meernt. While the suit 
was pending, Anand.Ram died and was 
sussesded by his two daughters, Musammat 
Bhagwanti and Musamma Sita. A prelimi- 
nery deoree for partition was passed on the 
17th of September 1918, under whioh the 
three. plaintiffs were held entitled only to 
& one-fifth share and not to the three-fifths 
that they alaimed. While the suit was pending, 
3. 6, onthe 14th of February 1912, Hari Ram 
and Anand Ram sold taone Ram Saran Dasa 
two-fifths share in Khata Khewats Nos. 35, 65 
and 66 whioh they olaimed in the suit. Thio, 
of sourse, wae prior to the preliminary decree. 
On the 20th of February 1912 Govind Ram 
sold his one fifth share that he olaimed in the 
same three properties to Ram Chandar 
tahai. On the 15th of August 1912 Ram 
Saran transferred to Ram Ohander Sahai the 
rights and interest that he had aequired from 
Hari Ram and Anand Ram on the 14th of 
February 1912. In this way, Ram Ohandar 
Sahai purported to have aequired the whole 
three-fifths share elaimed by Govind Ram, 
Hari Ram and Anand Ram in ths three 
Kbatas mentioned. On the 2lst February 
1914, 3.6, after the preliminary deoree, Ram 
Ohandar Sshai sold to Kalyan Singh all the 
interests that he had acquired in these three 
“Khatas. He purported to sell*a three fifths 
share therein. On the 26th of Maroh 1917 
Kalyan Singh transferred his rights and 
interests to the present appellant, Musammat 
Mahmud Jahan Begam., In his sale-deed 
he sets forth all the previous transfers made by 
Govind Ram, Hari Ram and Anand Ram of a 
three-fifths share ;, the fast that they have 
been held to be owners only of a ohe-fifth 
share was zeb out plainly and simply and also 
that he transferred his interests bo the present 
appellant. Up to that time no final deoree 
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had been prepared, The preliminary deoreè 
.oame up to this Court on appeal, where it was 
upheld, and that, no donbt, explains the delay 
in,the preparation of the final desres. Tha» 
present appellayt was made a party to the 
suit on the 10th of April 1917, Oathe 2)th 
of April 1917 all the other persons who 
were parties to the suit filed a petition of 
o mpromise in the Oourt below in respee’s to 
what they considered as the non Zeminiari 
property, setting forth certain lota and asking 
that those lots might be deosreed to those 
persons to whomethey had been allotted by 
the conepromise. As for the Zamindari pro» 
perty it was held that- it osuld only ba divided 
by the Revenue Oonrt ynder the terms of the 
Land Revenue Act. Mahmud Jahan Begam 
was no party to that compromise and if that 
compromise had dealt only with the property 
whioh was apart from the share acquired by 
her in Kbata Khewats Nbs. 35,65 and 66, 
then she was not a nesessary party to ib, 
Her rights and interests were divisible by a 
partition in the Revenue’ Court. Mahmad 
Jahan Begam raised at least two objestions 
with whish wb are concerned in this appeal: 
An examination of the plaint will show that 
there are attached to that plaint two or thrae 
lista of property. List A was a detail of 
immoveable non-Zsmindari property, item 
No, 10 of whish,was a Parao, or an eneamping 
ground, togetherewith thatched shops, for the 
sale of chaff and, fuel, situated in the City of 
Meerut bounded as below. In list B itam 
No. 8 was b btghas,d2 biswas pukhta of land 
bearing a jama of Rs. 65 entered in the 
K bewatas Khata Khewat No, 65-sitnatain the 
resumed Lakhiraj Mahal in Qaba Meerut, 
District Meerct. Mahmud Jahan Begam’s 
firat plea was that this “Parao” is part and 
parcel of Khata Khewat No, 65: that the land 
thereof sould not be divided by the Civil 
Oourt as it was part ofa Mahal; that it waa: 
not, therefore, divisible under the compromise, 
and that she was entitled to a one-fifth share 
therein. The Oourt below held that the Parao, 
not being assessed to Government revenue, 
was divisible by the Oivil Court and not by 
the Revenue Oourt, and secondly, that 
Mahmud Jahan Begam had acquired no share 
in the Parao under the sale-deeds whieh we 
have m@ntioned above. NK 

The lower Oourt’s finding on both these 
points bave been sontested before us. So far 
as the liability of the site of the Parao to be 

e 


+ 


* 
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divided by the Civil Court is eonserned, we 
have to see whether or not it is a part and. 
parool of a Mahal as defined in the Land 

-Revenue Aot. The evidence of the Patwari, 


Ishwari Prasad, is to the effedt thatthe Parao, 


has-a Khasra No. 952, and that it is included 
in the Khata Khewat No. 65. He says that this 
Pafeo has not been assessed to revenue and 
the rest of the Khata Khewat No. 65 is assessed 
to revenue. The lower Court has held that it is 
liable to be parfitioned by the Civil Oourt 
besause it is not assessed to Government 
revenue and beoause it is *abads land with 
whish the Revenue Qourta have no @onsern. 
It says that a Mabal is a revenue paying unit 
and since the Parao is. not assessed to revenue 


“ itis not part of the Mahal, and, therefore, 


seotion 233 (&) of the Land Revenue Aot is 
not a bar tothe partitioning of abadi land by 
the Civil Court. With this desision of the 
learned Subordinate Judge we are unable to 
agree. The word Mahal, as defined in seotion 
4 of the Land Revenue Act, is (a) any losal 
aren held under a separate engagement for 
the payment of land revenue: provided that 
if sush area sonsists of a single village or 
portion of a village, a separate Resord 
of Rights has been framed for sush 
village or portion, a” Mahal also ,inelades (b) 
any revenue-free area for whioh a separate 
Resord of Rights has been «framed, With 
elasses (e) and (d) of the definition we are not 
coneerned. Ordinarily speaking, in a Mahal 
there are many plots of land which, speaking 
eollcquially, are not assesBed to revenue, t.¢., 
there is no income derived from them whioh 
is to be taken into consideration at the time 
of the assessment of revenue. Hosdways, 


unosultivated plots, and even abads sites of. 


villages, are all within the boundaries of a 
Mahal although no insome may be derivable 
from them. The total income of the Mahal 
is taken into’ sonsideration at the time of 
settlement and on that, as a basie, revenue 
is fixed upon the whole Mahal and the whole 
Mahal is held under one engagement for the 
payment of revenue.. A Mahal’may be, and 
frequently is, divided and sub-divided into 
many different Pattis and Khatas and the 
revenue is distributed over these sub-divisions, 
Esoh of these sub-divisions may eontain land 
whish ia waste, like the present Paré land, 
and the insome from whioh may or may not 


® have been taken into sonsideration in the 


fixing of the réyenne. But the. fact remains 
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that all areas within the Mahal are primarily 
responsiple for the revenue of the Mahal. 
Equally so in the ease of a Khata, which is but 
a sub division of a Mahal. In former days, 
under the rules fixed by the Board of Revenue, 
if a Zemindar planted trees upon eultivated 
land in hia Mahal, when the grove was well- 
established, Government used to reduce the -' 
revenue of the area planted with trees. That 
was done as an indusement to Zemindars to 
plant groves; the area thus granted, though 
free in a way from Government revenue, yet 
was part and pareel bf the Mahal and the 
whole Mahal remained responsible to Govern- 
ment for the revenne assessed upon it. In 
the present oase the Patwari’s -evidense 
leaves by it beyond a shadow of doubt that 
this Parao astually bears Khasra No, 952, 
that is within Khata Ng, 65, and though it 
may be that revenue was not fixed upon 
it still it remained a part and -pareel of the 
Khata and, therefore, responsible to Govern: 
ment for the total revenue fixed upon that 
Khata. There san be no doubt that if the 
revenue was not paid Government would be 
within its right if it attashed and sold this 
Parao land for the purpose of recovering the 
revenue. This Parao, (i.e, the site and not 
the houses that may be standing upon it) ir, 
therefore, part and parsel of the Mahal and 
as such is divisible by a partition suit-in the 
Revenue Oourt. In so far, therefore, aa 
the deerea by the lower Court purports to 
divide up the area of this Parao ia 
conserned, it is bad and we must set it 
aside, It must be oarefully noted that 
this does not affeat the division of the . 


house property standing upon it. House 
property is property whioh sannot be 
divided or partitioned by a Revenue 


Court. It is only the site of these honses, in 
ao far as they are part and pareel of the 
Mahal, that + Revenue Oourt san divide. We 
would like to point out to the Court below 
that partition of sites of abads land in similar 
pirsumstanses is done every day by those 
Oonrts and the power of Revenue Oourts to 
divide up the abadi land has never yet been 
questioned. There remains the question 
whether the appellant has any share what. 
soever in this Parao. Tha lower Oourt hag 
eome to the sonslusion that,’ besausea the 
Parao is mentioned in list A of the plaint and 
Khata Khewat No.-65 is mentioned in lish B of- 
the - plaint,- therefore, Hari Ram, -Govind- 
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“Bam and Anand Ram were treating the 
‘Pargo as a separate entity, and that when they 
purported to transfer their shares in Khata 
Khewat No. 65 they did not intend to 
“transfer any share in the Paras. The area of 
Kbata Khewat No. 65 ie 5 bighas, 12 biswas. 
In. the s«sledeed whioh these persons 
exesuted: they distinetly stated that they sold 
the shares whioh they elaimed, 4.6, two fifths 
in the eone sale-deed and one-fifth in the 
second sale. deed ont of the total area of 
5 bighas, 12 biswas of this Khata, They 
similarly mentioned the areas of the other 
two Khatas whish they also sold. Now, this 
area 9 bighas, 12 biawas, being the area of the 
whole Khata, inolades the area of the Parao. 
There is nothing in the saale.deeds to show 
that the Parao was exempted in any way. 
Thye, in all the various transfers which bring 
us down to the deed in favour of the appellant, 
the same deseription has been used, thea total 
area of cash Khata bas been given and the 
areas of the shares transferred have also bsen 
given. In Kalyan Siogh’s sale deed in favour 
of the appellant he merely purports to trana- 
fer the one-fifth share without spesifying the 
area of the one fifth share. Oa the basis of 
these sale-deeds it is impossible to say that 
Mahmud Jahan Bagam is not the owner of & 
One-fifth share in every portion of Khata 
‘Khewat No, 65 whioh ineludes the Parao. If 
Hari Ram, Govind Ram and Anand Ram 
‘wiahed to exempt this Parao from their sale- 
deed it was very simple, indeed, for them to 
have done so and, in fast, if they had done so 
they would have distinstly stated that the 
area of the shares which they were selling 
was the total area of the Khata minus the area 
of the Parao. Bat the very fast that they 
spedified the full area goes to show that they 
did. not wish to exempt any area of the 
Khata from the sale. So far as the Parao land 
of this Khata is eonserned, the plaintiff ought 
fo get her one-fifth share therein. We would 
like to point ont here that the learned 
Subordinate Judge has been guilty of some 
exaggeration when he says that the Parao 
is an encamping ground in the heart of the 
Oity of Meerut, and that it is studded 
with shops thatehed and pucca. The Parao, 
as a matter of fast, lies on the edge of the sity 
and ‘not within the heart of if. In one dirae- 
tion it is bounded by ouléivated land. The 
map on the file shows that the portion on 
Whioh the shops stand is very minuio, as 
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compared io the area of 1 bigha, 4 
biswas; only 4 biswas of the Parao ig 
dovered with house property, the rest of it ia 
waste land. The learned Sabordinate Jadge 
was also of dpinion that the’.assessment of 
Muniocipal taxation upon the houses, (s.¢., tha 
Munisipal house-tax) is also a, solid, proof 
that the land is not part and parasi” of the 
Mahal. When he has had more experienss 
of revenue matters he will find-that it is not 
an infrequent oosurrence that there ‘ara 
many portions ofa Mahal whieh not only pay 
Government fevenue but also Municipal 
taxation. One would think that in the town 
of Meerut one would find innumerable in- 
‘atancesof this. We, therefore, allow this appeal. 
We set aside the desree of the Court below, 
‘in so far as it operates on the land of the 
Parao. Ño far as it has divided the house and 
‘other properties standing upon the Parao, the 
desree will stand. We also declare that the 
land of this Parao is part and parsel of Khata 
Khewats Nos. 65 and 48, and that Mahmud 
Jahan Begam is entitled to a one-fifth share 
therein ang that this property is divisible 
rd by s partition under the Land Revenue 
of 


Appeal decreed. - 


PRIVY COUNCIL. 
Appeal From Tat Powsasp Onrer Oovsrr. 
November 20, 1919. 

Present :—Lord Shaw, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and Sir 
Lawrenes Jenkins. 

HARDIT SINGH agp oTawes—Apreciants 


versus 
GURMUKH SINGH AND OTHERS = 
ReaPONDENTA, 

Oiril Procedure Code (Act V of 1908), O. XLF, 
y. 8 (b)—Judicial Committes’s Rules, r, AB Appeal 
heard ex parte —Application for re-hearing—Procedurs 
Omission to notify respondents of admission of appeal, 
affect of. 

The Socidental omission to notify the respondents 
of the admission of an appeal to the Privy Council 


is not a sufficient ground for re-hearing, provideds 
the respondents in fact knew of the admission, | 
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TANHA SINGH V. BANDHU SINGH. 


Appeal from a deeree of the Punjab 
Ohief Court, dated the 20th Desember 1913, 
reversing a desree of the Subordinate Judge, 
Ferczepur. 

FAOTS,—This appeal was beard ew parie 
by “the Board, who, on January 29th, 1913, 
allowed “it. The respondents now applied 
for re heag on the ground that notice of 
the admissicn of the appeal had not bee: 
given to the respondents (other than Gormukh 
Singh) as require] by Order XLV, rule 8 
(b) of the Code of Civil Procedure, 1908, 

Mr. Dunne, K. O. and Mr, Jftat‘es, for the 
Pelitiovers (Respondents).—The Ohief Court 
admitted the appeal on Februrary 13th, 1915, 
but did not notify the respcndents piker than 
Gormukh Singh of the admission, Buoh notif- 
sation waa required by Order XLV, rale 8 (b). 
The Registrar of the Chief Court has sertified 
that the respondents otter than Gormukh 
Singh were rot sered with notice, and that 
this was due to oversight io hie office. 
Gurmukh Singh has sworn that he did 
nob ‘inform the otter respondenta of tte 
admission of the appeal, andall the other 
respondenta have filed affidavitse that they 
did not know of the admission, or of the 
despateh of the printed record to England. 
Had they known, they would have inatrusted 
agents to defénd” the appeal. Under these 
sircumstances they are entitled to a re- 
hearing. e 


Ranee Surno Moyee v, Shooshee Mokhea 
Burmonia (1). 

(Referense war meade to rule 43 of tke 
Rules of the Judicial Sommittes, 1908). 

Mr, Dube, for the Oppcsita Party, sub- 
mitted that the faots and circumstances cf 
the oase showed that all the respondents 
knew of the edmission of the appeal. They 
all had know'edge of the applieation under 
O:der XLV, rule 3, and of the Chief Conrt’s 
order, dated Ostober 14th, 1914, oertifying 
that the case fulfilled the requirements of 
section 110 of the Code of Oivil Prooednre, 

Farther, they all had notice,of an Ape 
plication made by appellants for stay of 
execution pending the appeal to the Board, 
they all knew of the despatoh of the resord 
to England. Under rale 43 of the Roard’s 


Roles itis rot neosreary that they stould 

UI) 12 M. I. A. 244 at p 258,11 W. R. P. O. & 2 
6. L. E. P.O. 10; 20 E, R. 881; 28uth. L, P, 0. J. 178; 
2 Bar. P.O. J. 424, 


INDIAN OASES, . 


[t21 


got notice of the admission of the appeal 
jf they were, in faot, aware of it: it.is 
clear that they were so aware. 

Mr. Dunne, replied, 

Their Lordships rejested the application 
with cos‘s. 


Application rejected. 


PATNA HIGH OOURT. 
Sscoxp Ori, Arrear No. 460 or 1916. 
May 28, 1917. 

Present :—Sir Wdward Ohamier, Kr., Chief 
Justice, and Mr. Justies Sharfuddin, 
TANHA SINGH AND oragRs——PLalatTir¥3— 
APPELLANTS 
versus 
BANDHU SINGH anD OTHERS— DEFENDANTS 


~ REEPOR DE STS, 
Evidence Act (I of 1872), 8. 85-—Hissawari, admis. 
sibility of, in evidence. 


A hissawart prepared in consequence of a demand 
made by the Collector of a district under section 
80 of the Bengal [and Registration Act, is inadmig.« 
sible in evidence under section 84 of the Hvidence 
Act. Itis nota public or other official book, register 
or record, but is merely the record of information 
supplied by some of the sharers in an estate and 
can only be admitted in evidence, if itis proved to 
have been made by the person or persons by, whom 
it is signed. 


Appesl from a desision of the Addi- 
tional . Distrist Judge, Patna, dated the 16th 
February 1916. 

Mesera, Hassan Imam and Gangadhar Dus, 
for the Appellant. 

Messrs. Manuk, Gupta and Surendra Mohan 
Das, for the Respondents, 

JUDGMENT. 

‘Onamine, O. J.—(March 15, 1917).—Thig 
appeal arises out of a Buit bronght by the 
plaintiffs for poseession of about 18 bighas cf 
jand. Without going into frastions of a 
b'gha, it may be asid that thg plaintiffs claim 
to be entitled to6 bigkas on -the ground 
that 33 bigias more or less belong to ene 
Chulhan singb, a distant relative of his; 
that Chulhąn Singh died and his hgira were 


Vol. LIX] 
* TANHA SIRGH v. BANDAU SIRGA, 


the plaintif Tanha Singh and Lakban 

Singh, the father of the defendantsa Assord-* 
ing to law, Tanha Singh and Lakban 

Singh were eaoh entitled to half of the 
property of Chnlhan, that is to say; to 
18 btghas more or less, but Tanba Singh 
alleges that he defrayed two thirds of the 
eost of some litigation whieh took plase 
between himself and Lakhan on the one 
side and a lady, who pnt herself forward 
as a daughter of Ohulhan Singh, on the 
other and, therefore, he became by agree- 
ment with Lakhan Singh entitled to two- 
thirds of Ohulhan’s® property instead of 
‘one-half. He has obtained one half, that 
is, 18 bighas, and he elaims with his sons 
to be entitled to 24. On this acosount, 
therefore, they claim 6 bighae. The other 
12 bighas in suit were admittedly the pro- 
perty of one Hanuman Singh on whose 
death they passed into the possession of 
his widow Musammat Degnu Kuer., The 
plaintiffs’ sase is that Musammot Degnu 
Kuer died in 1319 F., and that at that 
time the plaintiff Tanha Singh was solely 
entitled as reversionary heir of Hanuman 
Singh. The plaintiffs allege that Lakban 
Singh died in 1809 F., that is one year 
before the death of Musammat Degnu. 
The defendants, the sons of Lakhan, with 
referense to the slaim to the 6 bigkas, 
deny that there was any suoh srrangement 
ag was alleged by the plaintifise, With 
regard to the slaim to the 12 bighas they say 
that their father Lakhan Singh was alive 
when Musammat Degnu Kauer died and that 
the property whioh she had held devolved in 
equal shares upon the plaintiff Tanha Singh 
and Lakhan Singh. The Subordinate Judge 
decreed the olaim in full, The defend. 
ants appealed. As the District Judge 
observes at the beginning of his judgment, 
the plaintiffr, in order to sugseed, have. to 
establish two propositions, namely, (1) that 
Lakhan predeseased Musammat Degnu Kuer, 
and (2) that the plaintiff Tanba Singh 
obtained two thirds of Ohulhan’s property 
against one-third taken by Lakban Singh. 
With regard to the slaim for the6 bighas 
the Distriet Judge describes the story told 
by the plaintiffs eas a trumped up. story 
and he gives’ solid reasons for arriving a} 
the tonelusion that the plaintiffs failed to 

maka out the alleged arrangement with 

Lakhan. I'ean ses ng reason why we shogld 
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not sosepb the Distrist Judge’s finding upon 
this part of the osse. à 

The learned Julge, when dealing with 
the plaintiffa’ yolaim for the.12 bighus, relied 
strongly upon a Atssawark ‘said to have 
baen filed in the Oollestorate in 1309 F, 
The Subordinate Jadga rejeated the” Ais. 
sawari. Herefused to assept the state nent 
of the Patwari to the gffect that it had 
been signed by all the maliks and he 
asems to have assepted the statement of 
the plaintiff Ramdhan Singh that he did 
nob sign the Aissawart, The Districh Judge 
does not refer to the evidence aidused 
to prove the hissawari, but he saya that 
the Asssawart is a reliable piecos of svidenca 
and that it must oarry great weight as ih 
came into exiatensce before the dispute 
batween the parties broke ont, He referg 
to the fast that the Sibordinate Judge had 
rejected the Atssuwart because it had not 
been signed by the maliks, and goes on to 
say that he is not sonoérned with dasiding 
whether the Asssawar: is binding upon the 
plaintiff or eany other persons but what 
he is concerned with is, the existence 
of a partioular person in a partioular 


year and that this ie, established 
by the A¥ssawars, In this °Oourt it js 
contended that the hissawari was not 


acd miesible in pee first, because ib was 
nob proved and, sesondly, beeause if not 
proved, it was not admissible as a publio 
dosument. Mr. Mannk, on behalf of the 
defendants respondents, contended that the 
dosument was admissible under section a8 
of the Evidence Act. It appears to me 
that we should be putting a great atrain 
on that sestion if we were to hold that 
the Atssawart was admissible under 16. ib 
seems to have aome into ex‘stener, in 
consequense of a demand made hy the 
Colleotor under section 30 of the Land 
Registration Aot, 1876. The Atssawart dca 
not appear to me .to bea publia or other 
official book, register or reosrd. So 
far as if is admissible or nsefal in the 
present oase, it is merely the reeord of 
information supplied by some of the sharers 
in an estate on the demand of the Colles. 
tor. I would not admit thia dooument 
under section 35. It appears to me that 
it would sertainly be admissible if it were 
proved to have been made by the erson 
or persons by whom it,lis said to have 
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-heen signed and I think that, before making 
use” of the dosument, the Distriet Judge ° 
Should have ozamined the evidence to see 


-whether the. Ad¢ssawart wang proved. Mr. 
that the 


Hasan Imam maintains also 
.Distriat Judge has overlooked a number 
.of. facsipts whioh were filed in the case. 
Mr, Manuk,on the other hand, says that 
he relies strongly on the ressipts himself. 
The raosipts may not be of mush value 
-in the oase bab I think that they should 
have deen discussed by theDiatriot Judge., 
Under the sirsumstanser, I am of epinion 
that we. ought not to ascept the fading 
of the Distrisb Judge on the question whe- 
ther Lakban, the father of the defendants, 
predeceased Musammat Degnu Kauer. I 
would direot that the resord ba returned 
4o- the Court of the Distriet Judge in order 
that a fresh finding may be resorded by 
-him on the question whether Lakban 
predeceased Musammat Dagna Kuer. No 
further evidenca should be taken. On return 
of the findings 10 days will ae allowed for 
objestions. 

_ Saaurappww, J.—( Maroh 15, 1917). —~I agree. 

_JOUDGMENT,.—lIo our order of Maroh Lith 
ina we dirested that the record in this cage 
should be returned to the Oourt of the 
Distrist Judge in order tha} a fresh finding 
might be recorded on the question whether 


Lakhan predeceased Musammat Degnu Kuer,’ 


The learned District Judge, ona sonsider- 
ation of the’ evidenos, Ands as a fast that 
Mus mmat Doegnu Kuer predeseased Lakhan 
Singh. The plaintiffs, in order to suoseed, 
had to prove that Lakhan predeceased 
Degou Kuer and that the plaintiff Tanba 
Singh obtained two-thirds of Obulan’s 
property against one-third taken by Lakhan 
Singh. The second question was disposed 
of by uS in our previous order and the 


present finding of the Distrist Judge 
is fatal to the claim of the plaintiff. 
appellant. No one appears to support the 


appeal to-day. The appeal is dismissed with 
60549 


Appeal dismissed, 
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BOMBAY HIGH COURT. | 
Oxpinaey Oxigisat Crvit Svir No. 1170 l 
or 1916. 
June 16, 1919. 
*  Present:—Mr. Justice Marten. 
Massa. WELD & OO., a WIB d—Pcaintiry3 
versus Eg 
SHER AHMED EKBAL AHMED 
— Dernapaxt, ano HAJI KARIM HLAHI 


SHETHI—Tstep Pasty, ° 
Ohamperty, whether void in India—Traneaction, 
when void—Oompromise, passione ; 


W.and Co. brought a suit to recover from the 
defendant losses on certain cotton contracts, based 
on an account the correctness of which was i 
disputed. In this suit the third , Sa ên 
party who undertook to indemnify the nia ani 
against loases, appeared as a party, and put in an 
faigreoment of compromise between ‘the plaintiff and 
-defendant entered into after admission of the: suit, 
and alleged thatthe effect of this agreement was 
that the defendant was to pay plaintiff half the 
sum for which the suit had been bréught and 98 
regards the balance he was to bring a third 
notice against the third party; that the plaintiff 
and defendant were to share the balance equally, 
and that defendant obtained this concession by 
agreeing to give evidence against the third party, 
and that, congequently, the agreement was fraudu- 
lent, collusive and against public policy, and that 
no decree should be passed against the defendant r. 

Held, (t) that as the account had been proved and 
also that the transactions entered therein did take 
place between the plaintiff and defendant which 
resulted in a loss for which defendant wag Hable, 
the agreement furnished no sufficient ground for 
am pessing a decree against the defendant ; [p. L, 
ool. 2 
(2) that inasmuch as champerty is not void in 
India unless the trangaction ia not a bona fide one 
for the acquisition of an interest in the subject of 
litigation, but an illegitimate transaction got up 
for the purpose merely of spoil, or of litigation, 
disturbing the peace of 7 tamilies and carried on from 
a corrupt and improper motive, the agreement did 
not fall within the description of an illegitimate trans- 
action, and was, therefore, not invalid, [p. 13, col. 1.] 


JUDGMENT.—This ig “a elaim for 
Re. 55,7838-9-4 on sotton eontrasts. There are 
also third party proceedings under an order 
of the 5th Ostober- 1917 which provides 
“that the third party be at liberty to appear 
at the trial of this action and take such 


-part therein as he may bs advised and be 


bound by the result of the trialand.,..., that 
the question of the liability of the third 
party to indemnify the defendant be tried 
at the trial of this action, but subsequent 
thereto.” 

I am now, in the first instanee, trying the 
action, whioh inyolyes the question of the 
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direst liability of the defendant to the 
plaintiffs. The defendant did not dispute 
his liability to the plaintiffs for the amount 
elaimed. Oounsel for the third party, as 
I understood him, said he sould not dis. 
pute the acoount, Hxhibit H to the plaint, 
as between the plaintiffs and the defendant, 
but he was mot prepared to say he would 
not dispute it af all. I did not altogether 
follow the presise effect of this disbina. 
tion, and I, therefore, thought it best to let 
the plaintiff prove his case, and then to 
allow any question to be asked in cross- 
examination which efther Counsel should think 
proper, subjest to the issues and the 
‘pleadings. 

_ That, accordingly, has bean done. The 
result is that, so far as the ascount itsolf 
is soneerned, which is Hrhibit E to plaint, 
and is shown in the ledger, Exbibit G, 
there is no dispute on the evidense that 
thése transactions took plase between the 
plaintiffs and-the defendant and resulted in a 
| loss of Rs, -55,783 for whieh the defendant was 
liable to the plaintiffs. 

It is, however, admitted by the plaintiffs 

that “Rs. 28,000 have, ainne the filing of the 
plaint, been paid by the defendant and that, 
accordingly, that sum must be taken into 
assount in arriving at the decree to ba passed 
in this suit. 
_ The third party salled no evidence, bub 
he put in an agreement of sompromise 
entered into between the plaintiffs and the 
defendant on the 2nd of Febrnary 1917. I 
should say the plaint was admitted on the 
80th of October 1916, He (the third party) 
says that this dconment was fraudulent and 
collusive and against public policy and that, 
assordingly, I ought not to pass any dearee 
against the defendant, more espesially as the 
anm of Rs. 28,000 has been paid there: 
under. He says the effect of this agreement 
was thatthe defendant was to pay Rs. 28,000 
of the Ra, 55,783 and that, as regards the 
balanos of the slaim, he, the defendant, was 
to bring a third party notice against the 
third party and that, thereafter, the plaintiffs 
and defendant were to: share the balanoa 
equally, and that the defendant got this 
soneession in somsideration of his agreeing 
to give evidense against the third party. 

The defendant says the agreement 
speaks for itself, and that no other evidense 
of fraud is neeessary, In the firat - place, 
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I hold, that the acsount, Exhibit G, has been 
proved, and that these transactions did take 
place between the plaintiffs ard the defend.» 
ant, and that they resulted in a-loss of 
Ra, 55,000, odd, for whish thé defendant was 
liable. i 

Next, after considering the” somfromise 


‘agreement of 2nd February 1917 and the 


argumentis cf the learned Oounse], I hold 
that this agreement furnishes no sufficient 
reason why I should deoline to pass judg- 
ment for thg plaintiffs in respeet of thong 
bong fide transactions which took place be- 
tween them and the defendant, allowing, of 
source, for the Re. 28,000 that has been 
paid. When it somes to the issue of in 
demnity between the third party and the 
defendant, other questions as to the effeot 
of this compromise may arise. I, however, 
decline to hold that thi agreement, by itself , 
and on the very fase of it, isa fraudulent 
agreement on the part of the plaintiffs, 


Mr. Kemp has cited two cases, one 
of Bulli Goal Mining Company v, Osborne 
(1) and. another in Tarachand v. Sukke 
lat (2). He has drawn my attention, 
particularly, to the passage on page 353 in 
the Privy Connsil sase, where the Chief 
Judge of New South Wales said in hig 
judgment:—“We are of opinion that the 
agreement in*question is in no sense shame 
pertons, as it appears to us to be obvious 
that both the Messrs. Osborne and the 
Bellambi Coal Mining Company have ‘an 
interest `in the thing at varianse,’ in which 
oase, as pointed ont in Ist Hawkins, Pleas 
of tte Crown, 456, the parties are justifi- 
ed in entering into an agreement respecting 
a matter in which they have legally or equit- 
ably a common interest”. 

Then, on page 359, Lrrd James, in deliver. 
ing their Lordships’ judgment said, “The lead- 
ing Counsel for the appellants intimated that 
he felt he sould notrely upon this defense of 
shamperty, and virtually withdrew it. Their 
Lordships are, therefore, relieved from deliver. 
ing any judgment upon the subject, beyond 
saying that they see no ground for differing 
from the judgment delivered on this head by 
the Full Oourt.” ‘ 

In that sase, the common “interest in the 


thing et variance’ was of a landlord and, 
(1) (1899) A. O. 851,68 L. J, P. O. 49; 80 L, T, 
480, 47 W. BR, 545; 15 T. L. R 357. e 
(2) 12 B, 659; 6 Ind, Deo. (x. s) 856°- - e 
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tenant in relation to coal whish had been ab- 
stracted by another party. It may, therefore, 
be said that it was rather easier in that 
sase than in this to say that the two 
parties had a „ommon interest Ën the thing 
at variance. Here, I suppose, “ the thing at 
variangs ©” would be the ineidence of the 


loss on the cotton contracts, but the plaintiffs - 


eould hardly havea oommon interest in 
making the third party bear the loss unless 
the defendant was financially weak, 

The other sage, in 12 Bombay, goes to show 
that champerty is not void if India unless 
the transaction was not a "bona fide” one 
for the acquisition of an interest in the 
gubjest of litigation, but an illegitimate 
transaction got up for the purpose merely 
of spoil, or of litigatior, disturbing the peace 
of families and earried on from a sorrupt ard 
improper motive.” 6 

* aking that test, I think this agreement 
does not fall within the description of an 
illegitimate transaction referred to in that 
decision. 

But, even if the sompromise „agreement 
was invalid, I heard no adequate argument 
from Counsel for the third party why the 
plaintiffs sould not resover from the defend. 
ant on theireoriginal elaim. Further, in 
eonsidering the effect of the sompromise 
agreement, it wonld seem that the Rs. 55,7&3 
claimed by the plaintiffs is not’the total loss 
but the balanos of a larger loss after allow- 
ing for margin and other moneys paid by 
the defendant as appears by the sontrasts 
Exhibit A and the ledger Exhibit HE. It 
may be, therefore, that, even if the defendant 
retains Rs, £5,891 under the sompromise 
agreement, vis, half of ‘the balanse of 

` Rs. 27,788 to be reeovered from the third 
party, he will still be ou$ of pocket, unless he 
recovers the above margin and other.moneys 
as well. In that event, it sould not be said that 
he obtained any benefit at the expense of his 
principal. 

In the result, I pass a deeree against the 
defendant for the amount of Exhibit G, but 
in that deoree credit must be given for the 
Ra. 28,0 0 already paidand the precise amount 
must be mentioned to me, 

: : Suit dec eed. 


Attcrneys for the Plaintif: :— Aeser-. 
Litle & Oo, i 

Attorneys for" the Dafendants;—Macarg. 
Payne § “Oo, A 
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BOMBAY HIGH OOURT, 
e ORDINARY, Oaraiwan Oivi Suit No. 1170 
or 1f16. 
June 19, 1919. 
. Present :— Mr. Juaties Marten. 

Messes, WELD & OO., a WIRU ~P LAINTIPES 

versus 
SHER AHMED EKBAL AHMAD— 
DAFENDANT 

AND 
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Letters Patent (Bom.), cl. 12—Third party proceed- 
ings—Cause of action partly outside jurisdiction— 
Party outside genres to proceed, necessity 


for. 


Inasmuch as third party proceedings come within 
the description “sunita of every other desoription” in 
clause 12 of the Letters Patent of the High Gourt, 
of Bombay, the leave of that Oourt must be obtained 
to proceed therein when partaofthe cause of action 
arises outside the jurisdiction of that Oourt and the 
third party resides outside the jurisdiction, Such 
leave cannot be inferred from the fact that leave. 
was obtained to issue the third party notice, as that. 
does not necessarily imply that the question was 
judicially considered. [p. 14, col. 1; p. 15, coL 1.) 


JUDGMENT.—This preliminary objestion 
raises a éwo-fold point of jurisdistion, tis, (1) 
whether, in this oase, the whole sanse of 
action arose ont of the jurisdiction and, 
therefore, thia Osurt has no power to hear 
the third party notise at all; and (2) if part 
of the sause of astion arose withig the 
jurisdiation, then, whether express leave was 
not necessary under elause 12 of the Lotters 
Patent before the third party notise sould 
be served. 


I am now on the third party notise, and 
have, as between plaintifs and defendant 
already given a deerse in favour of the plaint- 
iffe, The present issue, vts., No. J, is between 
the defendant and the third party, 


On the first point, the substange of the 
suit relates to certain cotton contrasts on 
which, as I have said, I have found the 
defendant is liable to the plaintiffs. As 
between the defendant and the third party 
the defendant’s osage depends on a right 
of indemnity and, substantially, it ia 
based on an express agreement of the. 21st 
May 1916, Exhibit No. 4, The effeot of 
that agreement «os thatthe third party was 
to take over the eotton osontrasis then 
outstanding between tha plaintiffs and the 
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` defendant, and that the defendant was tọ 
carry out certain instructions of the third 
party in relation therefo, and that the third 
party theneeforth was to be responsible 
pestiniarily on these sontrao‘s. The third 
party saya tbat the trua relafi.n was 
not that of principal and agent but that 
of vendor and purchaser, or assignor and 
assignee. Even assuming in his favour, with- 
out dédding the point that that ia the true 
view, still it is alear that the contraot, Ex- 
hibit 4, contemplated.the defendant carrying 
ont its terms by petforming sertain acts in 
Bombay. In other words, if he same to sue 
the third party on thia oontraot as be has 
now done, he would have to prove certain 
- aots of bis whieh either took plase in Bombay, 
or wbicb, by means of telegramr, resulted 
in aots in Bombey. WaoatI refer to are the 
sotton transactions which the plaintiffs oarried 


out in Bombay as the result of instructions ` 


given by the defendant, It seems to me 
that, on that ground alore, a part of the 
sauce of aətion has arisen in Bombay, bee 
sause, to sue on the soutract, it would be 
necessary for the defendant to prove certain 
operations earried out in Bombay by hies 
instruetions. 


Mr. Setalvad, for the defendante, has taken 
another point, and that aleo seems to me, ag 
at present advised, to be well founded. He 
saye, as fer as the third party notice is scn- 
cerned, a part of the cause of astion is this 
very suit in Bombay, because the validity of 
a third party notice depends on two things, 
viz., firat a hostile suit in Court, and secondly, 
a right to indemnity. The hostile anit be 
relies on is this very. suit filed in Bombay. 
It seems to me, therefore, that the third 
party’s objection onthe ground that the sub- 
jeot-matter of this third pariy notiee arose 
wholly out of jurisdiction, unfounded, 


Now, I come to the resond point, which has 
given me rather more trouble, and that ie, 
whether assuming that part of the sante 
of aotion arose out of the jurisdiction, then 
whether leave to serve this third party notice 
ought not to kave been obtained under 
elaure 12 of the Letters Patent. In aor- 
pidering that, orb may compare. three elaseca 
of proceedinge, tie, (1) an ordinary suit, 
where you add a defendant, (2) a anit 
where there is- a counter.claim bringing in 
A new party, and (3) a third party notice, 
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Now, as regarda class No, I, it seems olear 
that, under the Bombay High Oourt prao. 


tice, you must obtain leave under olangg 12° of ° 


the Letters Patent to sue the- new defendant 
although you may have obtained leave, 
under alanse 12 to bring the suit against 
the original defendant. Authority for 
that proposition will be found in Rampartab 
Samrathrat v, Foolibaé (1). Similarly, as 
regards olagss 2, if you, bring a counter- 
claim against the plaintiff and bring in 
as & defendant to that  oonnter. 
slaim a new party, there, again, yon must. 
get leave under olause 12 of the Latters 
Patent, because, as, has very properly been 
admitted by Mr. Setalvad, under our Bombay 
Rules (rule 118) a osounter-alaim haa the 
same ¢ffest as a orose-suit. Therefore if. 
leave would be necestary for an original 
suit, so aleo is it for*a sross-euit, 4 am 
assuming, of course, cases where part of the 
cause of asiion is outside the jurisdistion - 
and where the defendants live ont of the. 
jurisdiction. , 

Now, I tome to the question of the third 
party notice, class 3. This ie, in some 
respeote, a combinaticn of alaga 1 and elass 2. 
and for this reason. The ugual order pro. 
vides that the third party shal) be at 
liberty to appear at the trial of the astion ` 
and take such part therein as he may be 
advised, and that the third party notice 
is to be tried at the same ‘time aa. the 
original suit but after it, Now, what -ia 
tle effect of this order? ‘The third party 
oan appear ab the trial and, subjest to tke 
Judge's direotionr, he can dispute the plaint- 
iff’ claim. Thie he could not do if it 
was merely the oase of a. orogs gnit, besanse, 
in that event, he would bave no Iccus standi 
cn the hearing of the original suit, The third 
pariy, therefore, resembles to come degree 
en added defendant, although tha plaintiff 
obtsing no ceoree against him direstly, 

Ther, when the third pariy notices jg 
tried, it is‘in the nature of a erces-olairr, 
nemely, 8 claim brought by the deferdant 
against tke third party, Perbarr, to be 
quite aconrate, a orossfuit should inyolye 
a claim egainet ike plaintiff as wel}, tut 
the awalogy is rear encagh for my purpcre. 
Trerefore, cn prirsiple, one would exrcet to 
Erd ikat it is as neceseary to obtain leave’. 

e 


(1) £0 B. 767; 10 Ind, Deo. (xN, s,) 1082, 
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for a third party notice as if would be 
if the third party was added asa defend- 
guteor if a counter-slaim was brought against 
him as a new party. | r 

Counsel have been unable to find any 
Indian authority on the point and they tell 
me thate the third, party procedure was 
introdueed into this Oourt by Sir Lawrensa 
Jenkins and that other Indian High Oourts 
have not yet adopted it. This may asoount 
for that Jack of Indian authority, 

As far asthe English practice ds concerned, 
itis quite slear from the desision of dhe 
Gourt of Appeal in McOheane v. Gyles (2) 
that under the English, prastica the leava 
of the Court is nesessary to serve 
third party nobiop out of the jurisdiction. 
Mr. Setalvad say: this decision depends on 


ihe wording of the English Supreme Court | 


eRules, one of whish fequires third party 
notices to be served lika writs (as in our 
rule 127), and another of which raquires 
leave for service af writs out of the jaristio- 
tion. 
ba -found in our pfactise, for alusi 12 of 
the Letters Patent requires leave for certain 
suits and not for seryisa of writs. 

1 do not, sated is propose to disouss the 
differenses-—for there are differences — between 
the English rules as to pleadings and 
service out of thé jurisdiotiom on the one 
. hand and the Indian rules as to pleadings 
and leave under olauge 12 on the other 
hand. Nor do I propose eto rely on Mo 
Cheane v. Gyles (2) as governing our practice. 
It is only useful by analogy. But I may 
just notice that our Bombay rules have so 
faithfully copied the Woglish third party 
rules as to retain in rule 127 a reference 
to a statement of slaim a pleading unknown 
in onr Courts. In fast,in Hogland the 
writ presedes the statement ofolaim. In 
India, the plaint precedes the writ. 

The real point here is, I think, whether 
these third party proceedings oome within 
the description “‘suitsof every desociption” 
in slause 12 of the Letters Patent. Now, 
as to that, our third party rulea will -be 
found in Chapter VIII, rules 127 to 183. It 
is to be observed that, under rule 128, if 
the third party does not appear one the 
third party noties, he is to be deemed to 
dimit the validity of the desree obtained 
(2) (1902)°1 Oh, D. 287,71 L. J. Ch, 188; 86 L. T. 1; 
50 W. Be 816. ° 


The latter rule, he says, is not to. 


[1921 
against the defendant, and his own liability to ` 
seontributa ot indemnify to the extent slaimed - 
in the third party nofiae, Then, under rule 
129, “where a third party makes default in 
entering an appearance in the suit in qasa ` 
the suit is tried and results in favour of the 
plaintiff, the Jadge who tries the sait may, 
at or after the tria), pass such deerae as the : 
nature of the case may require, for the defend- : 
ant giving the notios against the third party.” > 

Therefore, although we do not find in the * 
third party rales, expreag words like those ` 
in rule 118 treating sounter-claim as sross ` 
suits, and, although we have not got the 
same express provision in any of the Indian ` 
Statutes, as is eontained in the Hoglish~ 
Judioature Aot, 1873, section 24 (st), which : 
expressly provides for third parties, still we 
have uoder the Bombay High Oourt Rules - 
a form of prosedure whioh is in suabstanoa a ° 
“anuit” against the third party within the ` 
Lattera Patent, Before the third party- 
notise has baer served on him, he is a free. ` 
man and no Oourt oan pass a desrse against ~ 
him. As a result of that third party notice” 
he is in peril, and may, unless he takes’ 
certain steps, have a decree passed against : 
him. It seems to me, therefore, that, sub- : 
stantially, the oase falls within clause 12 of 
the Letiers Patent, just as the oase of an added | 
defendant or of a counter-slaim against a | 
new party does, and that léave under olause | 
12 is necessary, oe 

This brings me to the next question whe» _ 
ther leave was, in point of fact, obtained, 
Leave in the ordinary way was not obtained, | 
that is to say, there is not the usual ex- 
press endorsement “Leave under elanse 12 ' 
of the Letters Patent’. But the Judge’s - 
order of the 9th August 1917 giving leave | 
to issue the third party notics was in the . 
following form:— ‘I do order that the defend. ` 
ant be and he~is hereby authorised to 
issue a third purty notice against the said 
Karim Elahi Seth notwithstanding the time . 
to Ble his written statement having expirad ` 
and to serve the same upon him by sending ` 
it by registered post to the addresa of the 7 
said Karim Hiahi Seth at Mohulla Dhalan, * 
Peshawar Oity”, . 

Here you get an expras sfatament in the < 
Judge's own order that the defendant ja - 
to be at liberty to serva this third party ` 
notice by sending it by registered post outside ` 
the jurisdistion. ; 
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It is, accordingly, argued that there was 


implied leave under elause 12. Bat, aa I 
have'already intimated, there are differences 
between olanse 12 and the Hoglish rules as 


e direstions was taken ont, 


to servise out of the jurisdictiov, and, to | 


treat the two as the same may be mialead- 
ing. Further, my attention has been drawn 
to the judgment of Mr Justiee Candy in 
Rampartab Samrathrat v. Foolibat (1), where 
there had been an order made by Farran, 
J, to ad@ a party as a defendant. That 
party was ont of the jur‘siistion. Sub- 
sequently, at the triel, the point that no 
leave had been obtaingd, was raised, and ih 
wasanswered by siying thatss the Judge 
gave leave to add thia party, it must be 
inferred that he gave leave also under 
clause 12, Oandy, J., overruled that answer 


and said, at page 774: “lk ovnnot be inferred. 


that leave wag then allowed or granted. In 
Jairam Narayan v, Atweram Narayan (3) Mr. 
Josties West was asked to draw a similar 
inference, besause leave had been granted to 
the plaintiff to sue as a pauper: ‘but snoh 
leave’ (be said) ‘does not by auy means 
resessarily imply that this partisalar question 
was judicially oo: s'derad.” 

“I may add that the order of Mr. Justice 
Farran will be found ia Foolibat v. Ram. 
partab Samrathrat (4) and that the point as 
to jurisiiotion d.e3 not appear to have been 
raised. before him, but that on appeal ib was 
evidently present to the mind of Sir Obarles 
Sargent, having regard to what that learned 
Judge siid on page 463. 

_No doubt, there is a distinstion on the 
fasta of the present dase, beacause Mr. Justise 
Kajiji’s order expressly mentions sarvice out 
cf the jurisdiction. In the view, however. 
whioh I take, it is unfhesersary to deside this 
` point. I will leave ib open for fatures 
decision if necessary. I will only add that, in 
my opinion, Solisitors should be eareful to 
get leave under clause 13 in etpress terms, 
1f that had been done here, of oourse, the 
point would bave been unarguable. 

| Atsuming, then, for the purposes of this 
ease (but without deciding the point) that the 
Judge's order of 9th August 1917 did not 
give the neovssary leave under lause 12, it 
atill remains to seen what was done on 
“ that third party notice, The order, as I have 
said, was made on the 9th of August, and on 
(5) 4 B. 482; 2 Ind. Dec. (N. 8.) 880, 

4) 17 B 466 at p. 467; 9 Ind. Deo, (1. a.) 308, 
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the 7th ‘of September the usnal summons for’ 
In answer to that 
summons the third party filed an affidavi£: 
of the 21st September 1917 and in paragraph 
1 of that he‘said:—“I appear on this third. 
party notice under protest and submit thah 
this Honourable Oourt has no jurisdjetion 
to try the question batween the defendant 
and myself as raised by the defendant in 
his written statement and in hia affidavit 
of 23rd July last” and b$ went on to say. 
I submit the whole of the eause of action 
between the défendant and myself arose in. 
Pesha®ar”. That point I have already: 
dealt with, Jt is the firat objeation. This 
affidavit did not raise the sesond objeotion, 
namely, that if part of the cause of action: 
arose in Bombay, leave under olanse 12 of 
the Letters Patent had not been applied for, 
That affidavit was arswered by the defendant 
and the third party putin a further affidavit- 
of the 4th Ostober 1917, Then, on the hearing 
of the summons, the Judge made his order of 
the 5th October 1917 in whioh he ordered the 
summons for directions to be made absolute: 
that the third party do file his. written atate, 
meut within foar weeke, and make and file 
his affidavit of doouments, and be at liberty 
to appear af the trial of this *action and 
take suoh part therein as he may be advised 
and be bound by the result of the trial, and that 
the question of*the liability of the third 
party to indemnify the defendant be tried 
at the trial of this aggion but subsequent there- 


. to, and he ordered the sosts to be aosts in the: 


cause. That waa the usual form of order. 

There is not a word ssid there about 
reserving the right of the third party - to 
raice the point of jurisdiotion at the trial. 4 
must, I think, on the fasts and on this order 
assume that the learned Judge desided the 
point of jurisdistion against the third party, 
There has been no appeal from that order 
and it was made as long ago as Ootober 
1917. Jf I was now to deside that this 
Oourt bas no jurisdiction to hear the third: 
party notiee, I should in effeot be hearing 
an appeal, and reversing, on appeal, the 
decision of Mr. Justice Kajiji whieh, of course, 
I have no jurisdiction to do, Farther, when 
it comes to the further point of embarrass.’ 
ment, whish also was raised before Mr, 
Justice Kajiji, and to the argument that in, 
the exeraise of my diseretion I should deeline 
to hear this third party notice and leave. 
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the’ defendant fo -a- freah suit, I think 
there, again, I really sannot enter into ques- 
bong of that sort, in view of the delibarate 
desision of the Chamber Judge made so long 
ago as Ootober 1917. It will ba noticed that in 
Mo Oheane y. Gyles (2) the third party moved 
to se®aside’the notice and orderand when the 
motion was ea an appeal was pesentad 
ages 289-290). - 

aara think that in substanoa this 
question of jurisdiction is res judicata. 
having regard to the order of the Chamber 
Judge of the 5th Ostober 1917 and, that, 
acdsordingly, the point of jurisdistion whioh 
`- has” been raised at the trial failed. l 

I accordingly answer Issae No. 1, cis, 
whether the (Uourt has jurisdiation to try 
this suit between’ the defendant and the 
third party, in the affirmative, and direst 
the trial of the other*issnes on the third party 
notise to prosseed, 


‘BOMBAY HIGH OOURT. 
ORIGINAL Oiviu Sorr No. 1170 oF 19198. 
June 20, 1915. 

Present :—Mr, Justiog Marten, - 
Messes; WELD & CO. A rigsu—Pustetirrs ` 
cersua, 
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BaD PARTY, | To 
demntly, contract of—Decres agains fendant— 
Third ariy noie ia by defendant against third 
party— Claim to bs confined to amount decreed, 


in -a suit under a contract ‘or right of 

ja ae real sum due bythe defendant to 
the plaintiff for which the latter has obtained a 
deoree is less than the real loas incurred by the 
defendant, the defendant cannot ask for a decree 
on -a third party ‘notice for this latter sum, nor 
can he be -allowed to split up his claim partly for the 
amount decreed, and partly for the difference 
between that amount and the total logs, BS. & term 
of being ‘allowed to proceed with the third party 
notice, that is to aay, no: other proceedings can be 
taken-for the difference between the two amounts, 
gnd the case must proceed on tha claim for 
indemnity. as regards the first mentioned sum, 4. e, 
the peg fe which a decree has been passed. [p. 16, 
L 2. : l 
01 DGMENT.—I haye dealt with the 


claim in tho- suit and d am now on the 
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«Creal 
third party notice, The olaim in the. 
Suit has resulted in a deoree for the plaint-. 
ifa Mesers. Weld & Oo. against the defend- 
ant, fora sum of Ba. 55,000, odd, This : 
sur? the defendant olaims by his third 
party notiee from hia unele, the third 
party, under a contrast or right of ins 
demnity, a 

I should say, at the outset, that having . 
regard to certain margin moneys, mpproxi- 
mately Re. 42,000, which were “provided. 
by the defendant and another sum .-of . 
nearly Ba. 5,000 which rspresented profit 
made by the defendart on his own pro.. 
vious transactions with the plaintiffs, and 
whieh sam of Rs. 5,000 was left as further 
mergin money, the real sum due by the 
defendant to the plaintiffs and the -real 
loss incurred by the defendant is over 
Es. 52,000. This faot is materia] on 
Issues Nos. 2,10 and 11 as to the effeat of 
a sertain compromise agreement of 2nd 
February, 1917 between the plaintiffs and 
the defendant. 

It seemed to me, however, that on the- 
pleadings the defendant aould not ask for 
&@ decree on the third party notioe for 
this sum of Ra, 82,000, At any rate, he - 
has not asked that, but only wishes to 
deal with the Rs, 82,000 as an answer 
to Issues Nos. 2,10 and 11. Abt the outset, 
Taeked his Counsel what he was going to 
do as regarda the balanse of the alaih, 
ois., the difference between the Rs. 82,000 
the total loss, and the Ra, 55,000, the 
alaim on the third party nobios, After 
consideratior, Oounsel for the defendant 
agreed to sonfing his olaim to the Ra. 55,000 
as a term of his being allowed to pro: 
seed with the third party notioe. I mean 
by that that no other proceedings san be 
taken for the difference between “the 
Re. 62,0.0 and the Rs. 55,000. If the 
olaim for the whole Ba. 82,000 had been 
proseeded with, I should probably have 
“seme to the sonslusion that there. must be’ 4 
one trial, and one trial only, for the whole 
Rs. £2,000, and that I sould not allow it 
to be eplit up partly fcr the slaim of 
Rs, 55,000 and partly (in other proceedings) 
for the balance of the Re. 82,000, The aage 
accordingly proseeds on a olait for indemnity’ 
as regards the Rs, 55,000 awarded by the 
desree in this suit against- the defendant, 
the balance, if any of the total loas being 
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abandoned, bat with leave to prove sash 
total logs in oonnestion with issues Nos 2, 10 
and ll, 

The explanation of these somewhat pro- 
tracted proseedings is that the defendant 
and the third party are ralatives, tis., 
anole and nephew, and that the third party, 
at any rate,is disposed to fight his relativa 
to the last possible moment. Substantially, 
the defendant’s story, which he has told me, 
supportedą as it is, by a large body of doou- 
mentary n none of which is in any 
` way displased, -really not sontradicted 
by the third atl, eln my opinion, the 
defendant's story as to the facts is the 
eorrest one. 

The. defendant says that, some time prior 
to 21st May 1916, he had certain transas- 
astions with the plaintiffs in whieh he 
and the third party were acting in partner- 
ship, the shares being four-fifths and qne- 
fifth, The market went against them and 
the defendant wanted to close. The third 
party was averse to this and, sonsequently, 
the agreement of the 2lst May 1916, 
Exhibit 4, was arrived at. The effect 
of that agreement was that the third party 
took over all outstanding transactions be- 
tween the plaintiffs and the defendant, and 
for that purpose he, the defendant, was to 
ast in effect as an intermediary between 
the plaintiffs and the third party for the 
purpose of giving orders in relation to, 
future dealings with respest to these trans- 
actions, All matters were to be dealt with, 
by the defendant, bat it is quite clear 
from the agreement that the third party 
was to keep the defendant in funds. 

Now, on that agreement, it ig sontended 
by .the third party, that tho relationship of 
prinsipal and agent did not exist between 
the defendant and the third party but that 
their true. relationship was of vendor and 
purehaser,, or assignor and assignee, .Hven 
if one adopts that argument, it seems to me 
- clear, on the fase of the dooument, that, 
for certain’ purposes, pis., the sarrying ott 
of the terms of this agreement, the defend- 

ant had to act as the agent of the third 
party.. L wont refer to the olauaes in 
detail but I am satisfied that to that 
extent, at any fate,.the defendant was the 
agept of the third party. Hven if that is 
insorrest, still, baving regard to the fast 
that be was earrving cut these terms in 
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purauause of this agreament and under the 
,instrustimns of the third party, he would, 
"I think, be entitled to bə indemnified 
against the sonsequenoes. So 1 hold that 
the effest of this agrssment was that the 


defendant, if and so far as hé acted on 
the instraustions of the third party, was 
entitled to bə indemnified. 5. 


I do not propose to go into the dotails 
of the transactions whisk, on the instruo- 
tions of the third party, took place with 
the plaintiffs. It is suffisient to say that 
an agreement was entered into with the 
plaintifis Weld & Oo. under whioh they 
were given sertain Hundis—Hundis to the 
extent ofa las and a half and another 
ten thousand rupees, and that it was the 
duty of the third party to find money to 
meet these Hundis. He has not found a 
aingle pie. The plaintiffs naturally oalled 
for more margin, as th® market was going 
against the defendant, but that margin was 
not provided by the third party, Eventual: 
ly, the plaintiffs closed and the Rs. 55,000, 
odd, is the result of the loss sustained as 
at the slosme date, f 

Personally, I do not think there has been 
any real answer in this Court to the 
defendant's olaim and I think Oounsel for 
the third party only asted aqftite properly: 
in stating that he really had no evidence 
from alegal ppint of view, to meet the 
oase put forward by the defendant. How- 
ever, the third party was very auxions to 
go into the witness-box and, assordingly, I 
allowed him todo so and say anything he 
wanted. It was irregular in view of his 
Oounsel’s admission’, but I thought, under - 
the siroumstances I might overlook the 
irregularity. Having heard his grievances, 
I am quite satisfied that there is nothing 
whatever in them, | 

Now, turning to the formal issues that have 
been raised in the oase, I have already dealt 
with issue No. 1, As regards isene No. 2, 
whish I may take along with issues No, 10 
and No. 11, this depends ona sertain some 
promise agreement, Exhibit 1 (a), of the 
2nd February 1917, whieh was entered into 
between the plaintiffs and the defendant with 
referense to the present suit. The effeat of ` 
that agreement was that the defendant was 
to pay at once Rs, 28,000 and as regards 
the balance of the Ra, 55,000 so mush ase 


might be recovered from the third party was 
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to be divided in equal shares between the 
plaintiffs and the defendant, and the defend- 


ant was to assiat the plaintiffs by his evidence ° 


and he was, if neaessary, to submit to judg- 
ment in the auitand to bring third party 
notice againat the third party, 

Now, if the result of this arrangemont was 
thatthe defendant as agent would make the 
slighfest profit ont of the transaction then it 
might very well be that at any rate, against 
his own prinoipal, the third party, this agree- 
ment sould not sted. But when you look at it, 
it is clear that, in any event, the defendant was 
bound to be a loser for he hal already pro- 

- vided the difference between the Rea, 82,050 
the total loss and the Rs. 55,000, odd, elaimed 
in this suit, This diffêrense the agreement 

“does not toush; and assordingly he sould 
make no profit. This differense arises from 
the margin money of some Rs, 22,000 and 
his own personal profit on another transaction 
of nearly. Rs. 5,000. That was his own 
money, It has all gone. He will never get 
that bask now from-the third party. 

Under these osireumstances, I do not see 
anything fraudulent or sollusive or against 
publio polisy whatever in this document and 
acsordingly I shall answer issue No. 2 in the 
negative, and issue No 10 in the affirmative 
and issue Noell in the negative, ° 

The remaining issues I answer as follows :— 

8. Yes. 4 

4.” The effect of the agreement of 21st May 
1916 was that, as between the third party and 
the defendant, the third pasty took over the 
transactions in question, A 

5. ` Yes, including the starting balanoe of 
Ra, 29,246. 

6. Yes. 

7. No, 

8. Yes, 

9, No. 

- In eonolusion, I will add that the third 
party is a tea merehant, living in Peshawar. 
Ido not suppose he has any real knowledge 
of sotten. Inthe future, | think he will be 
well advised to leave sotton apeoulations 
alone and to attend to his own business. 


Attorneys for the Plaintiffs :—Messrs, 
Little & Oo. 

Attorneys for the Defendant :—Mesare, 
Payne g Oo. < 6 
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BOMBAY HIGH COURT. 
ORIGINAL Crvit Suir No. 1170 
° or 1916, 
June 21, 1919, 
Present :—Mr. Justice Marten. 
Misses. WELD amp Oo., a Finu—-Poatativrs 
versus À 
SHER AHMED EKBAL AHMED— 
Dırexpast asp HAJI KARIM HLAHI 
—S8rp PARTY, i 
Third party procecdings — Qosts of succagdful defers 
dant—Tasation, method of. - 


Where a decree is pasagd against a defendant in 
a suit and the defendant then succeeds in third 
party proceedings his od&ts of the suit should be | 
taxed as against the third party as between solicitor 
and client and the costs of the third party proceed. 
ings as between party and party. [p. 2, col. 1.] 

JUDGMENT.—The last port argued in 
this oase is whether the sosts of the d«fand- 
ant as against the third party onght, as to. 
any, and, if so, what extent to be paid as bet- 
ween solicitor and elient, 

Mr, Setalyad at the outset disslaimed 
aby iutention to ask for ooste between 
solicitor and olient. In oase this jadg- 
ment somes before any Judge who is 
unfamiliar with the Bombay practise as 
opposed to the practise in Hngland, I 
would say that that observation has refer: 
ence to what I believe to be a peculiarity 
in these Courts of drawing a distinetion 
between ‘aosts as between solicitor and 
client”? and “eosts between eolisitor and 
elient,” the former being mcre in the nature 
of what in England are sosts on a higher 
scale, and the latter being the fullest 
possible indemnity and which I rather 
gather in this Court admit of very little, 
if apy, real taxation. I need not dwell 
on that, beeause, as I have said, Mr, Setalvad 
confines his ease to sosts as between solicitor 
and client. 

As regards the order to be made, Mr, 
Setalvad asks me to follow the form which 
was adopted by Mr. Justice Romer, as he 
then was, in Trafalgar Oo, Lamited v. Francis 
(|) whieh will be found in Seton, 6th 
Edition, Vol, III, p. 2142, Form No, 12, and 
similarly at p. 2072 in the 7th Edi- 
tion. It will be notised that at the bottom 
of that form is a note to this effest: 
“A motion to vary the. minutes of: this 
order as regards solicitor and. olisnt- 


(1) (1802) B. 758. 


Vel, LIX] 
WELD & 00. b. SHER AHMED HERBAL AHMED, 


eosta given against the third party was 
refased”’, The presise form of *the order 
was “and as to the question of indemnity, 
declare that the defendant is entitled to 
-be indemnified by the said A. B., agginst 
all amounts payable by him ander this 
judgment and let tke defendant resover 
ngaring the said A, B. any amounts so 
paid by him and his own sosta of this 
action ‘and of the third party proseedinga 
to be taxed, ete., those of the action as 
bat ween solinitor and glient, buthaving regard 
to the fact that they are payable by the third 
party. ” 

It will be seen there that the defendant's 
sosta of the action are directed to be taxei 
as between solisitor and slient and his 
costs of the third party proseedings as 
between party ard party, That form of 
order bags basu followed in ‘reland 
by Vioa-Ohaneellor Ohatterton in Wiley v. 
Smith (2). Jt will also be found that in 
Hartas v. Scarborough. (3) Mr. Justiss Wills 
made a somewhat similar order, that is to 
say, he gave what eorresponds to the 
defendant here, his ososts of the antion as 
between solisitor and olient, Another in- 
starce of solicitor and olient costs being 
given is & desision of Me. Juatice Farwell 
in Hooper v. Bromet (4) whieh was reyersed 
on another point in Hooper v, Bromet (5) 
and also in the Great Western Railway v. 
Fisher (6), a deoision of Mr. Justice Buckley, 
and in Born v. Turner (7), & decision of 
Mr. Justisos Byrne. `I do not say that all 
these oases are eases of the third parties, 
but they are eases where persona who. in 
effeet were entitled to an indemnity were 
given solicitor and olient eosta by the 
Oonrt. ; 

Now .the deosision on the other side is 
& desision in the King’s Beneh Division of 
Mr. Justice Kennedy, as he then was, in 
Maxwell v, British Thompson Houston Co. (8). 
That was the case of an indemnity against 
proseedings for negligenee and there Mr. 
Justice Kennedy said:— 


(2) (1894) 1 Ir. ror Pa L. R. 73. 

(8) (1889) 88 Sol. J 

(4) (1808) 80 LT a7. 

(6) (1804) 90 L. af. 284, 

(6) (1906) 1 Uh, 816; 74-1, J. Oh. 341; 92 L T, 
104p53 W. B. 279, 

(7) (1900) 2 Oh. 211 at p. 217) 69 L, J. Oh. 593; 88 
L, T, 148; 48 W. B, 697, 

(8) (1904) 2 K. B. 843; 78 I, J. K. B, G44. 
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in the absence of 
anthority to the sontrary,. that a person 
who is indemnifying another against the 
costs of an qcticn tannot, upless there are 
some special siroumetances, be called upon 
t pay them as betwaen sodlisitor and olient. 
He must pay them as between’ party and 
party, but I do not think he is bound to 
pay more.” The reporfer’s note, however, 
at the foot of the judgment refers one to 
the above form in Seto& and adds, “ The 
attention of the Judge was not oalled to 
this at the time, but his Lordship has 
since brought it to the notise of the re- 
porter, ’ 

Now, this care of Mr. Justice Kennedy, 
is, pertars, onthe facts, rather different to 
the elass of indemnity sase one has to deal 
with kere. But, however that may be, it 
is to my mind most “material that the 
learned Judge's attention was not drawn to 
Lord Justice Romer’s order nor to the 
Form in Seton, As tethie, I maat em- 
phasiza the fast that Seton israther more 
than a mere ordinary text-book in tle 
Chansery Division in Wogland, It is a book 
that is in o:nustant use there by Judges 
and Counsel and also by the Registrars 
whose duty it is to draw up the ordera 
of the Court. Therefore, it is likely that 
any error will very soon be brought to the 
notise of the Oourt. It seems ta me, with 
great respect t> Mr. Jastioo Kennedy, that, 
ag far as the aguthonties go, the balansae 
of authority is in favour of giving sosts, 
in a oase like this, as between solicitor 
and oslieut, 

Then, if we turn and sonsider the matter 
from the point of view of discretion, L 
think that this balanse of authority agrees 
with sommon fairness. Take the present 
oase. To my mind, it is olear that the 
liability on these cotton contracts as between 
the defendant and third party as from 
the 2'sb May was on the third party and 
not on tke defendant, and that the third 
party was to find all moneys necessary 
for financing these transactions. Why, then, 
if the defendant, acting in effect under the 
direations of third party and in effect as 
his agent, insura personal liability for the 
benefit of the third party, why should he 
be left out of posket, beoanse the thirde 
party omits to srry out what he had 
promised to do, namely, to keep the defend- 


"Is seems to me, 


$ 


$ 
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nė in funds. The result is that the 
defendant is sued and has to pay the ooste 
‘of “the action brought by the plaintiffs, It 
I said that the defendant oan @nly resover 
his party and party sostas of that astion, 
it would leave him with thse differensa 
betweete party and party costs and solicitor 
and: client coste, whish he would have to 
paw to hisown solimtor. In other words, 
the third party wanld gain to this extent. 
that if he himself had been sued direstly, 
he would have to pay his own solicitor 
and client sosts but that as the defendant 
is sued, he san esgape with party and 
party costs. What ha is asking me to 
do is this, that besuse he used a sat’s 
paw he should only pay party and party 
eosta and be allowed to make the oat’s 
paw, trs., the defendant, pay the difference. 
I do not see any fairness in that. The 
eosts of the third party notisa itself seem to 
me to stand on a different footing. “Treating 
the notice as a separate snit, the costs will 
follow the ordinary rule that a litigant even 
though suosessful only resoyers “party and 
party costs, That, no donbt, is the reason 
for the distiostion drawn in Seton between 
the costs of the original action, and the 
eosts of the third party notioa, 

The right order, in my opinion, on this 
question of costs is to follew the .above 


form in Seton, and I acoordingly make my 


order in the term of that form, 

As I have already said,” the decree must 
be shown to me before it is passed and 
entered. 

Attorneys for the Plaintiffs :— Messrs, Little 
& Oo., 

Attorneys for the Defendants :— Messrs, 
Payne & Oo, 
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after institution of suit, whan may be awarded—Discre- 
tion of Court, © 


pi 


Settled accounts between two parties may be re- 
opened on the ground of substantial error or fraud ; 
the existence ofa fiducinry ralation between the 
parties is not nedessary. [p. 2i, col, 2. ] 

16 is open to a oreditor to ask his debtor to execute 
documenta ina particular form, and the fact that a 
oreditor writes to his debtor’s servant to obtain his 
master’s signature to that form does not er the 
me that undue influenca was to be ased’ [ p. 28, 
col. 2 


Where accounts contain clear and spacific entries 
of compound interest, and they are socepted by the 
debtor without any objection on his part, it is æ 
reasonable inference that fie has agreed .to psy 
compound interest, [p. 23, col, 2.) 

The award of interest aftor institution of a suit is 
within the discretion of the Court and where, through- 
ontthe whole period of the dealings between the 
parties, compound interest has been charged and the 
total amount of such interest exgeeds one-third of the 
amount of the claim,a Court would ba jastifled i in 
refusing future interest. [p. 25, col: 1.] 

' First appeal, against thse deoras of the 
Subordinate Jadge, Benares. 

The Hon'ble Mr, Motilal Nehru, The Hon'ble 
Dr. T, B, Sapru and Mr, Jawahir Lal NORTE, 
for the Appellant, 

Mr, B, #. O'Oonor, for the Respondents, 

JUDGMENT, —This appeal arises ont of 
a suit for resovary of Bs, -3,59,000, prinsipsl, 
and Rs. 58,746 1-6, interest, in all, 
Bs. 4,03,746-1-6, on the basis of a promis jory 
note arena by the: appellant on the 9th of 
November 1910, 

The plaintiffs area firm of jewellers and 
money-lenders of Benares, ‘who oarry on son- 
siderable business, The defendant-appellant 
is the Raja of Amethi and a Taluqiar of 
Oudh. In 1904, a suit was pending against 
him in regard to his Estate and for the ex: 
penses of that suit he was in need of money. 
He wes approached by the plaintiff’s firm 
and dealings began with him. Large sums 
of money were advaneed to him from time to 
time and he also purehased jewelry of aon» 
siderable value from the plaintiffs. It is 
alleged, and not denied, that he reacived 
from the plaintiffs nearly three-laes of rupees 
in cash and itis stated that jewelry of the 
value of nearly Ks. 90,000. was supplied to 
him, Accounts were submitted to him from 
time to time and he signed them andy on 
two prévious cosasions, exfented promissory 
notes for the amounts shewn by. the aooquats 
to be due. The final promissory note is 
that of the 9th of November 1910, forthe 
principe] sum of Rs, 8,< 0,000, The rateof 


. 

Vol, LIX] 

. BHAGW4N BAKSH SINGH V, PAMODARJI JOBBI. 
interest mentioned in the note is 8-annas 


per ‘sent, per mensem, that is, 6*per sent.” 


per annum, simple interest. The plaintiffs, 
however, state that the rate orally agreed 
upon was sompound interest at the sime 


rate with monthly- rests and interest has 


been elaimed at that rate. Oredit has, of 


eourse, been given for payments made by the 
defendant. l 


The “defendant-appellant, whilst admitting . 


exesution of the promissory note, arserted 
that the first plaintiff, Damodarji Joshi, had 
ingratiated himself into the favour of the 
defendant and acquired great influenos over 


kim; that in oollusion with the defendant's 


servants he frandulently saused the defend- 
ant to sign assounts and exeante promissory 
notes; that it was understood between the 
parties that aseotints would be explained 
and adjusted when final payment would be 
made; that this had not been done, and that 
the full amount of the last promissory note 
was not due to the plaintiffs. He urged 
that the asoounta should be re-opened and 
fresh accounts taken of the dealings between 
the parties. He objested to the sharging 
of sompound interest, to the olaiming of 
interest on the priae of the jewelry sold to 
him, to the price of the jewelry and, in 
partionlar, to that of a blue diamond, and 
in substance he eontended that he had 
been overcharged to the extent of about 
Rs. 50,000. 

The Oourt below has deoreed the olaim in 
part. The learnad Subordinate Judge refused 
fo re-open the aesounts on the ground that 
a settled acoount sould only be re opened 
where a Gduciary relation existed between 
the parties and no eueh relation existed 
in the presentease. Asto the blue diamond, 
he held that the first plaintiff was the 
agent of the defendant for the purshase 
of it and that he sould only sharge the 
priee actually paid for it totheseller. The 
learned Judge, therefore disallowed Rs, 10,160 
the amount of difference between the prise 
sharged and the amount paid. As to other 
articles of jewelry, be held that it had not 
been’ established that any excessive sharga 
was made. He farther held that the plaint- 
iffs bad wrongfally detained sertain bars 
of gold whioh they ‘had taken from the 
defendant and pawred with the Allahabad 
Bank and thet the cefendant was entitled 
to interest op the yalue of the gold bars, 


“on its own oircumstanoes.” 
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He asoordingly dedasted from the olaim tha 
amount of guch interest. He also way of 
opinion that the plaintiffs wera entitled tp 
obtain simple interest on the amount of 
the promissory note for Ry. 8,50,009 and 
not sompound interest as claimed and he 
did nob allow farther interest for the period 
subsequent to the iustitntion of the suit. 
The total amount for whioh a desree was 
pissed was Rs. 3,51,255-9.3. The defendant 
bas preferred this appeaf and the plaintiffs 
have filed crosg-objections in regard to the 
order, of the Court below as to the gold bars 


‘aud the interest for the period of the pendensy 
_of the suit and fature interest. 


lt isoontended on “behalf of the appellant, 
that it has been proved that he provisionally 
signed the promissory note on the undor- 
standing that full and true aosounta would 
be rendered at the tie of the final olosing 
of the saecount and it was strenuously urged * 
that, inany oase, the appellant was entitled to 
have the acsounts re-opened. 

The view of ‘the learned Subordinate 
Jadge thatesettled ascounts oan be re opened 
only where a fiduoiary relation exists is, in 
our opinion, insorrest. Settled accoants may 
be re opened on the ground of substantial 
error or frand, This was helé in Williamson 
y. Barbour (1), where the law on the subject 
was thus laid down, by Jessell, Master of tha 
Rolls:— 

" if they (the errors) are suffisient in 
number and ignportanoes, whether they 
are errors eaused by mistake, or errors sanged 
by fraud, the Court bas a right to open the 
sosounts......- Bnut...... when the assount ia 
between persons in a fidasiary relation and 
the person who occupies the position of 
acssounting party, that is, the trnastea or 
agent, is the defendant, it is easier to open 
the sascount than itis in eases where persons 
do not oscupy that position, that is to say, 
that a less amount of error will justify the 
Court in opening the assount.” His Lord- 
ship added that “Every asse must depend 
The same view 
was held by the Privy Counsil in McKellar 
y. Wallace (2). In the present oase it ig 
clear that there was no fidusiary relation and 


it hag not been established that fraud -wag 
(1) (1878) 9 Ch. D. 529; 50 L. J. Ch. 147; 37 L. T, 


698. 

(2) 5 M. I A. 372: 8 Moo. P. O 878; 1 Hquity® 
Rep. 800: 1 Sar. P. C. J. 463, ISE R.9388; 14H R. 
144 97 B. B. 62, o 


order of the Court below 
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perpetrated. We have, therefore, to consider 
whether ‘the aqconnts kave been shown to 
ba erroneous to a considerable extent both 
in amount and the number of itgms.” 
. As we have already said, it is admitted 
that large sums of the money were advaneed 
to ihg appellant in cash. It is further 
admitted by the appellant that he ressived 
twelve articles of jewelry from the plaint- 
iff whieh are still in his possession and 
have been used bf him or by members of 
hia family. As regards these artiales, ex- 
ception has been taken shieffy in regard to 
the blue diamond. In respestof the other 
articles it was stated generally that the 
rie had been oversharged. An attempt 
was made to support this allegation by the 
evidence of a jeweller, but this svidense is 
far from satisfactory. As we shall point ont 
hereafter, the accounts submitted to the 
appellant from time to time as to the: de- 
tailed value of these articles whish were 
acsepted without demur and as to whioh 
at no time during the whole oonurse of the 
dealings between the parties wag any objec- 
tion raised. As for the blue diamond the 
Court below haa reduced the price sharged 
for it by Be. 10,100. The ground on which 
it has done Bo, aamely, that the plaintiffs were 
the agents of the defendant in the matter 
ot the purshase of the blue diamond does 
not sommend itself to us. The faot, how- 
ever, remains that the aesonnt has been 
re-opened as to the price ofthe blue diamond 
and the plaintiffs have submitted to the 
in the matter 
snd bave taken vo exception to it. Itis 
not, therefore, necessary for us to enter 
further into the question of the prise of the 
bles diamond. As tothe other jewels there 
ia no satisfactory reason for re-opening the 
Becount. 
- The remainder of the assount between 
the parties consists of (1) moneys paid in 
eash to or on acoount of the appellant, 
(2) sums expended by the plaintiffs in oon- 
reetion with a garden-house of the appel. 
Jant in Benares, and (3) interest on the 
moneys advanced as well as on the prise 
of jewelry which remained unpaid. As we 
‘have mentioned above, there is no djspute 
in regard. to tke first item. It has not 
een denied that all the sums entered in the 
FCCOULtS were peid eitter to the appellant 
in gash or to his oreditars exch as ihe 
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Benareg Bank, The eorreatness of items of: 
‘the seson descriptiod bas not been shal.-. 
lenged, and the items kawe also been proved. 
The total of theae itama is, moreover, compa: 
ratively small, Ib is tho item of interest whieh: 
is said to have been erroreonsly ebarged in the. 
ascountsand it is this item to whioh almost 
the whole of the argument addressed to- 
us on behalf of the appellant was dirested. 
The plaintiffs bayeiu their acsountagdbharged 
sompound interest with three. monthly rests. 
The defendant appellant, denies that he ever 
agreed to pay compound interest and itis 
the charging of compofnd interest to whieh: 
he objeste and whish is alleged to be a 
Seriougerror in the aseounts. There is no 
direst evidence, save the statement of 
the first plaintiff, Damodarji, that an 
agreement was entered iato for the pay- 
ment of ‘compound interest. The state.. 
ment of Damodarji on the point seems 
to be hearssy but we find that, ever sinee 
the sommencement of dealings between the 
parties, on the 20th of November 1904, oom- 
pound interest has beon charged in the 
accounts. These acsounts are printed on 
page £2 and subsequent pages of the re- 
spondent’s book. It appears that since that 
date asoounts were made out and submitted to 
the defendact. In the years 1£04 and 1905 
promisscry notes appear to have been taken 
from the defendant on each osoasion when 
money was borrowed by him in cash from 
the plaintiffe, bunt when the dealings were 
extended ‘and mutual aonfidence was estab- 
lished the practice of taking promissory . 
notes seems to have been dissontinued. 
Woe find that in 1907 when partition took 
place between the several members of the 
pleintiff’s firm an account was prepared of the 
amount dne to the firm by the defendant. This 
account, whieh is printed on page 62 of the 
respondent's baok, showed a balance of 
Ra. 1,14,672-7-9 as due by the defendant 
and wassigned by him. Qhkunnu Lal who 
mide the partition added further interest 
and deelared the total sum due up to 3let 
August 1907, and allotted it to the share of 
the plaintiffa. Not only was the acsonnt 
signed in reaognition of its being correct 
but on the 24th of November 1907, a pro- 
misrory note was executed by the defend- 
ant for the total amount due up to fhe 
aforesaid date, including sompcund interest, 
In ibis promissory note reference was made 
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to the accounts of the plaintiffs. Tn accounts 
for subsequent years eomponund interest was 
oharged every quarter till ‘on the 25th 
of Ostober 1908, a balance was struok 
and signed by the defendant admittihg 
Rs. 2,02,884.1-2 to be due, for this amount he 


.. exesuted a promissory note on the 19th of 


May 1909, After this date also dealings 
continued between the parties and on the 
9th of Nevember 1910, the promissory note 
for Rs. 3,50,000, whioh is the foundation 
for the sunit, was exegnted. It resites that 
the acsount of the note was admitted to 
be due. In the accounts for the whole of 
this period compound interest was charged 
and there was no concealment or misrepre: 
sentation of any sort. The defendant asserta 
that the accounts were never explained to 
him and that he @igned such papers and 
documents as he was asked to sign. It is 
said on hia behalf that be was entirely 
under the influence of his eervants, Muham- 
mad Amin and Regho Ram, that there 
men were bribed by the plaintiffs and thas 
they obtained the defendant's signatures on 
sscounts and other papers, The evidense on 
fhe resord does not satisfy us that these 
men had such inflaense over the defendant 
that they sould induce him blindly to sign 
accounts admitting liability for large sums 
of money and exeeuie promissory notes for 
these sums. The defendant is the owner of 
& large estate and is apparently a man of 
affairs. He.had managers, some of whom 
“were Huropeans, to look after his estate and 
his pecuniary dealings, It is not, therefore, 
likely that he did not satisfy himself as 
to the general oorrestness of the sosounts, 
As we have said above, compound interest 
was charged every quarterand nothing was 
coneealed. Many of the amounts paid by 
the defendant were eredited towards interest. 
We do not think it probable that all these 
entries escaped the attention of the defend: 
ant on that they were withheld from him 
or that he was deseived in any way dg 
regards those entries, Ib has not been prov- 
ed _to our satisfaction that Muhammad 
Amin and Ragho Ram were bribed. The 
only evidense to whioh our attention has 
been ealled consta of letters from whieh 
it appears that on one oocasion a small 
sum of money was paid to Muhammad 
Amin and Damodarji offered to pay the 
espenses of his medica] treatment when 
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he was ill. This evidence is hardly suffoient 


"to prove bribery. Another. sirsnmstanes 


referred to on behalf of the appellant is, 
that the plaingiff Damodarji wrote a letter 
to Ragho Ram in whish he teld him that 
the assounts should be signed anda pro- 
missory note drawn up ina partiocalar form. 
It is not unusual fora oreditor to ask bis 
debtor to exesnte documents in a partionlar 
form but his writing to the debtor’s servants 
to ask his master to sign “in that form does 
not raise the jnference that undue influence 
was tg be used. Muhammai Amin and 
Ragho Ram have not been examined uaa 
witnesses, although they appear to have 
made over to their thaster some of the 
letters written to them by Damodarji, plaint- 
iff, and they have not ventured to depose 
before the Oonrt that they never explained 
aooounts to their master and that he did 
not understand the assounts when he signed 
them and exesuted promissory notes. Under 
these cirsumstanees, we sare unablesto hold 
that the appellant was ignorant of the oon- 
tents of tha assounts signed by him. As 
these assounts contained clear and spessifis en- 
tries of sompound interest and they were 
asoepted by the defendant without any 
objection òn his part, he aequiesced in the 
charging of compound interest and the in- 
forense is not unreasonable that he had 
agreed to pay compound interest, In som- 
ing to. this sonolusion we have nob over- 
looked the fact that in none of the early 
promiseory noles executed by the defendant 
there is any mention of somponnd interest ; 
but, for the reasons stated above, we think 
ib is now too late for the defendant to 
repudiate the inolusion of compound interest 
in the aseounts and to urge that the assounts 
are erroneous. The Oourt below. was, in our 
opinion, right in refnsing to re-open the 
assount which was adjusted by the oexesu- 
tion of the promissory note on whioh the 
claim is based. 

The eontention pnt forward on behalf 
of the appellant that it was agreed at the 
time of the execution of the promissory 
note in anit that the aesounts would be 
explained and adjusted when payment would 
be finagly made is, in our judgment, without 
force and it has not been established that 
such an sgreement was entered into by the 
parties. e 
manager of the defendant, wrote to the 


It in true that Mr, MsoGregor, the 
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plaintiffs on the 9th of April 1918, for 


a detailed asoount of their dealings with the 


Raja. but he said that he wanted this be- 


sause Mubammad Amin hag not got all 


the- papera thereby implying that he had 
some of the papers. He repeated the 


réquest om June 7th, 1913 (see R. 40 and’ 


`R., 4°.) -Oa the Ist of Jnly 1913, however, 
he wrote to the plaintiffs as follows: — I 
have seen your banking assount with the 


Raja Saheb of Afmethi and find that sinse- 


the pro-note handed to yoy by the Raja 
Sabeb for Rs, 3,50,000 on 9th Nowember 
1910, a farther sum of Rs, 47,241-L8-0 has 
ascrued on interest, making up a -total due 
_ to you of Rs. 3, 97, 241-13-0. Iam arrang- 
“ing that, in the end of September 1913, if 
your amount is not -:paid off in fall, a mort- 
gage-bond will be exesuted inoluding 
interest up to the®date of its exeaution.” 
This letter, whieh ig printed on pags 42 
of the respondents” book, shows not only’that 
the manager had seen the plaintifi’s assounts 
bat also that the amount of the promissory 
note in suit, together with subsequent inter- 
est, was due and that arrangements would 
be made for its payments. A letter in such 
unequivocal terms is inconsistent with the 
theory of a future adjustment of acéounts. 

A suggestion was finally made to the 
effect that the promiseory ngte: in question 


_ was not executed on the date it bears but 
“on a later date, 


There is, in our judg- 
ment, no foundation for ethis suggestion. 
The plaintiffs had nothing to gain by 
‘antedating the dosument, 

For the above reasons, wea are of opinion 
that the defendant’s appeal is without foros 
and must be dismissed, 

We have vow to sonsider the objections 
raised on behalf of the plaintiffs-respondents, 

The first objection relates to some bars 

-of gold which the plaintiffs admittedly took 
from the defesdant and did not return for a 
long time. The plaintiffs have stated in the 
plaint that the gold was given to them as 
security for the money due to them and 
this statement has been repeated by Damo- 
darji in his deposition. The defendant, on 
the other hand, asserts that the bate of 


gold were taken from him by Dagodarji 


for the purpose of raising money to enable 
e him to puichare a pearl] neskiase, The gold 
a were hanced over to Damodarji on the 
18th of July 1910, and.it has been proved 
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by incontrovertible’ evidense that he pawned 
them with the Bevares Branch of the Allaha- 
bad Bank three daya afterwards ás seourity 
for a loan of Rs. 2,04,000 and they ree 
mained in the GARA Wi of the Bank 
till Oətobor 13ih, 1918, although the debt had 


been discharged in the previous ‘month of: .. 
The statement of Damodarji . 


December. 
that the gold had been given to him aa 
seourity for the money due to hin®is clearly 
untrue, In the receipt- which be gave for 
the gold on the 18th dnly 1910 (page 114A) 
there is no mentiog of séourity at all 
and theletter whieh he wrote to the defend- 
ant on the 19th of July 1910 (page 97A) 
elearly negatives the allegation of seeurity, 


In that letter he stated that the deposit . 
(i.e, the gold) would be detained for two .. 


or three morths and sléarly implied that it 
would be given back after that ‘period. In 
a subsequent letter, dated Desember 10,1910, 
(page 97A), referring to a demand for the 
gold, he asid that it was of no use to him 
and added, “As iit was kept with yon so 
it is kept with me.” He also said that he wag 
making arrangementa about’ it. It will be 
remembered that all this time the gold was 
pledged with the Allababad Bank for the 


An 


money borrowed from it by Damodarji, so . 


that Demodarji was making an untrue re- 
presentation in this letter. The statement 
he made iu his deposition as to the date of 
the return of the gold was also clearly 
untrue. 
the Court below, 
given to the plaintifs by way of security, 


The defendant has sworn that he asked . 
for the return of the gold through Muham» . 


mad Amin, This is corroborated by the 
‘admission of Damodarji, as 
the letter of the 10th of December 1910, 
to which we have referred’ above. 


We are satisfied, in agreement with . 
that the cold waa net 


contained in. 


It is. 


thus manifest-that the gold, which was. 


of large value was wrongfully detained 
“for upwards of three years 
df demands for its return. The Court 
below was, therefore, justified in allow» 
ing sompensation to the defendant for the 
wrongful detention of his gold and we 
think that the amount of compensation was 
properly and reascnably ‘ssessed. In our 
judgment, the objesation of the plaintiffs in 
regard to the gold and the defendant’s 
plea that the compensation awarded is ipado- 
quate are Loth untenable. 


‘in spite . 
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The next objestion -advaneed on behalf* 
of the respondents is that the Court below- 
has improperly refused to award interes! 
to ‘them for the period of the peodensy 
of the suit as -also future ` interest. ` As 
we have already stated, the learned Bub- 
ordinate Judge awarded simple interest only 
on the amount of the promissory note in 


suit apd not sompound interest as claimed. . 


This he*did up to the date of the insti- 
tution of the suit. The plaintiffs have taken 
no exeeption to this” award of interest, but 
they urged that further interest for the 
period subsequent to the date of the sait 
ought to have been awarded. The reason 
assigned by the Oourt below for its astion 
may be open to eritisisim, But a Court 
has a discretion tg the award-of interest 
after the instituation of a suit of this des- 
oription.. Having regard to the fast that 
throughout the whole period ofthe desling 
between the partiss compound interest has 
been _oharged and the total amount of such 
interest. exeseds a las of rupees the Court 
below was, in our opinion, justified in de- 
slining to award further interest. We, there. 
fora, disallow the respondents’ objestion as 
to further interest, 

We think that, although the appeal has 
failed, the respondents should not be allowed 
costs of the appeal as a mark of our die- 
approbation of. the eonduet of the prinsipal, 
plaintiff in making. numerous statements in 
this oase whioh we eannot help thinking 
were, to say the least of them, untrue 
statements. We assordingly dismiss the 
appeal and overrule the ‘respondent’s objse- 
tions and direst.the parties to bear their own 
sosis in this Court. Š 


Appeal dismissed, 
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Laetrers Patewrt Appaat, No. 9 or 1919, . 


; April 30, 1920., 
Present :—BSir Dawson Miller; Kr., Chief 
Justice, and Justice Sir B. K. Mallick, Kr. 
. Maharaja Sta RAMESHWAR “SINGH 


BAHADUR-—-DRrOBEK-HOLDHBR—-APPELLANT - 


tOT BU ka 
SUBU LAL JHA—JviG. BAT-DEBTOR— 
Reeroxpsfr, 


Execution of decres—Decrsa, mistake in recitals in ` 


Executing Court, Whether can look behind decree, 


4 

Where in the recital part of a decree, the nature 
of the claim as set forward in the plaint ig in- 
adequately recited the exeouting Court ia not in, 
any. way. bound thereby, and it is within the come. 
petence of such’ Oourt to examine the record and 
to ascertain for” itself what the actual existing’ 
ciroumstances are, [p. 26, ool. 2; p. 27, col. 1.] ; 

Letters Patent Appeal*against a desision of 
Mr. Justice Ooutts, dated the 10th Marsh 
1919, sfirming thatrof the Officiating Dis- 


triot Jadre: Darbhanga, dated the Sth June 


1918, ; 
Messrs, Diana Narain 
Murari Frasad, for iho Appellant. 
T na JUDGMENT., 


Sinha 


and 


MiLLER, O. A—In my opinion this appeal ’ 


should be sllowed. The questio& for determi: ` 
nation is a somewhat teshnical one and arisen - 


in the following piroumstanoss, The plaintiff 
brovght a rent snit against his ‘tenant 
claiming rent for three yeare. For the firat 


two years the rentslaimed was at the rate of © 


Rs. 45, odd, inrespest of the holding whioh 
during thoes two years aonsisted of 12 bights; 
5 kaitahs, 8 dhurs.. 
appears from the plaint, the area of the 
holding had been reduced by reason of a 
reocgnised transfer of a part of the holding 


anc,.therefore, for that. year the rent was ` 


only Ra. 26, odd, in respest of the diminished 


area consisting of 6 bighas, 18 katihas,54 dhure, ` 


and: the total amount oslaimed, after givirg 


. oredit fcr certain paymente, was Re, 111.12.0, 


The suit was apparently unconlestcd and thé 


fasts whioh.. I bave stated as to the xeduotion ` 


of ares, witha consequent redustion of rental; 
during the third year were clearly put 
forward in the plaint. An et parte dearce 
was pasegd-.and the operative part of the 
deeree merely dirested that the defendant 
should pay to. the plaintiff the stm of 
Ra. 111-12-0. The resital in the deores, howe 
ever, Which purported to shew from the plaing 
the nature ‘ofthe elaim, merely stated that 


During the.third year, as © 


~ 


N 


26. 
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the rental was slaiméd iù respect to’ an ares 
of, 19 bighus, 5 kattahs, 8 dhurs, and that the 
rental claimed was Bs, 45, odd, That 
recital wasmot complete in the sense that 
it did not state that for the third yéar,as 
appeared from the plaint, the area had been 
redueed. to 6 bighas odd and the jami to 
Rs. 26,odd. It segms clear that in the 


; fadgmant itself, although we have vot had 


the advantage of dteing the actual judgment, 
there was hd adjadicdtion in the ptdper 
sense of tha term upon the question of the 
actual ares of the holding and as ihe euit 
was undefended itis reasonable to suppose 
that the Court assumed, as it was bound to 
dssunie inthe absence of any evidénte tothe 
sontrary, that the holding at the date of tha 
suit wasof. the smaller area, thatisto say, 
6-bighas, 18 kattahs, 64 dhurs. 

‘When the plaintiff applied for exesution 
tha learned Munsif presiding over the 
executing Court had his attention drawn to 
the fact that, whereas, aosording .to the 
řeoital iñ the déered, the ares was 12 bighns, 
odd, the area which the plaintiff sought to 
sell in exeontion was only 6 bigtas, 18 Kattahs, 
5: dhurs, and, therefore, wifbout any öx- 
planation, which do@s not seem to have 


- been afforded to him, he very properly came 


to the sonslusion that the sale not being a 
sale of the whole area sould only be treated 
as a sale in execution of an ordinary money- 
decree and not as asalegwhioh would carry 
with -it all the incidents of a sale under a 
rent-deeree, From that desision the plaintiff 
appealed to the Distriet Judge and then, fot 
the first time, it was pointed ont before 
the District Judge how the error had arisen, 
and that, although the Munsif upon the 
information -he had, might have been jasti- 
fed in the sonolusion which he drew, still 
in troth and in faob the area of the holding 


| was not the larger area of 12 bighas, odd, 


but the smaller area of 6 bighas, odd, and, in 
beso citenmetances, his decision ought to be 
set aside and a sale ought to be ordered as 
a sale in exeontion of a rent-decree, The 
learned District Judge, although he admitted 
the actual facta to be accurate, as I have just 
stated them, came to the eonclugion that, 
technically, the lower Oourk was right and 
that, therefore, the appeal ‘sould not be 
allowed. 

On appeal from thatgeoision to this Sourt 


phe sasa was heard by a singla Judge 
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who took the same view as the Distriat 
Judge and dismissed theappeal. The opinion | 
of the learned Judge of this Court was 
that there had appafently been some mistake. . 
in the desree whish, as the lower Appellate 
Court bad stated, had been carelessly drawn 
up and that, in his opinion, there was no 
doubt that the view of law taken by the 
Court below was correot. 

The only question, it seems to in, whioh 
we have to consider is whether in fast 
the exesuting Oourt fas bound by. that 
part of the decree ewhich | recited tha 
nature of the claim, as set forward in. the 
plaint, and was not entitled to look behind 
ib and see what the. astoal existing oir- 
cumstances were. He was undoubtedly bound 
by the oparative part of tha decree, that is 
to say, that the plaintif was entitled to 
řecover a sum of Rs. 111-12-0 and he had 
no discretion to consider in any way how 
far that might be rightor might be wrong. 
By that part he was clearly bourd. But 
the next question that had to be considered 
was, whether in fast what was being sold, 
or rather what the plaintiff asked to sell, 
was the whole bolding or only a portion 
of it, That was solely and simply a qies- 
tion of fast to be desided at sometime 
or other before the sale took plabs and 
before the sale proslamation was issued, 
Had there been aby adjudieation: by the 
Trial Court as to the exach area of the 
holding, that would have been binding upon 
the exeouting Oourt and: the executing 
Oourt ould not have gone. behind it. In 
such oirsumstances, the executing Oourt would 
have been bound to deside, without any 
further enquiry, that an. application to sell 
6 bigkas in pursuanoe of a judgment ob» 
tained for rent for a holding of 12 bigtas 
should only be treated as exeoution of a 
money: -deeres but in the present oase there 
was in fast no adjudication at all to that 


-effest, and, therefore, that part of the deeres 


whioh merely recited, and “resited inade- 
quately, the nature ‘of the olaim as set 
forward in the plaint was not, in my opinion, 
in any way binding upon the exeeuting 
Oourt.. The question which the exeeuting 
Court had to determine was a question of 
fast and a question of faot upon whioh 
there had been no adjudisation ia the 
lower Oourt presluding sush a determina: 
tin, and, therefore, it was withia the com, 
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petensa of the exesnting Court to, examine + time, and then ceased, The purchgsers brought the 


the resord and to ascertain for itself wha- 
ther in faot ib was the whole holliag or 
only a portion of it whish was béing sold. 
That the exesuting Court refused to do. 
No doubt, that refosal was due to the 
.. manner in whieh the case was  prasented 
before it, as the attention of the learned 
Munsif does not seem to have been drawn 
to the faet that the plaini showed that 
the area at the time of the desrea was 
only 6 bighas. Whene the matter same 
before the learned Digtrict Judge on appeal 
and the facts were olearly put before him 
I- think that, at that stage, he ought to 
bave allowed the appeal and ordered the 
pale to take placa as a sale in eresution 
of a rent-decree. In my opinion, this appeal 
ought to be allowed. The respondents have 
not appeared in this Oourt and, therefore, 
there will be no costs of the appeal and, having 
regard to the manner ia whish the aase 
has been pnt forward in the Oourts below, 
I. do not think that 
any order as to costa 
-prerent appellant, 
Mois, J—I agree, 


in favour’ of the 


Apreal allowea, 


PRIVY COUNCIL. 
Appeal peon THE Mangas Hien Court. 
May 3, 1920. 
Present :—-Lord Vissount Haldane, Lord 
Viseoant Finlay, Lord Monlton, Lord 
Sumner and Lord Parmoor, 
TOOLSIDAS TEJPAL—-APPELLANT 


terius 
M. P. VENKATAOHALAPATHY IYER 
i AND AXO! BER— Ret PONDENTS. 
Contract, construction of — Performance, condition for 
avoiding— Oonditron not coming into existence——Breach 
of contract— Damages, lability for. 


The parties entered into a contract in India for 
the purchase and sale of Alixarine at a certain rate : 
the contract provided that if there was any fuc- 
tuation in the Syndicate rates, the conditions of 
the contract regarding the price would become void, 
and the price would be fixed’ by mutual consent. 
The Syntlicate was composed of a German firm and 
an English member or members and re the 
supply and fixed the price of Alixarine The Great 
War broke, out and deliveries continued for some 


we ought to make - 


present action for damages for breach of the contract 
to continue the deliveries, and the question wai, 
whether the Wer frustrated the wontract either 
generally or by destorying the Syndicate: 

Held, that the matter was purelyan Indian one 
and there was nothing in the cantraot whiph in 
terms made any modification of the obligatton of 
the sellers depend upon the oontinnance of the 
Syndicate; that ag there was np flnctuation or altera- 
tion in the Syndicate rates, by reason of the 
Syndicate not having been operative, or for some 
other reason, the condition avoiding the contract if 
there was such fngjuation never came into operation 
and the contract continued on the footing of the 
rates spécified, and that as the contract was broken 
the buyers were entitled to recover damages. |p. 28, 
col. 2. 


Appeal from the judgment of Mr. Justice 
Abdur Rahim and Mr. Justieas Srinivasa 
Aiyangar, in Appeal No. 872 of 1915, 
dated the 2nd February 1917, affirming that 
of the Subordinate Judge, Madura, in Origin. 
al Suit No. 31 of 1915, dated the llth 
September 1915. 

Messrs, Leslie Scott, E. O., and K. Brown, 
for the Appellant. 

Messrs, Olausson and B., Dude, forthe Res- 
pondent, 


JUDGMENT, 

Vieooust H.rpise.—Their Lordships do 
not think it necessary: to call on Oounsel 
for the responddnts, 

. On the view Which the Board takes of 
this appeal, the question which arises is sim- 
ply one of the sonstruotion of three letters, 
and it is, therefore, unnecessary for them to 
delay making a recommendation to the 
Sovereign. 

The controversy arises with referense to 
a contrast made for the sale of Al‘zarine, a 
coal-tar dye. The aontract is cre made 
between parties in India, who, so far as 
appears, contrasted as principals, and it 


relates altogether to matters whieh 
took plaoo and were to take plaoe 
within India. The Oourts below dis- 
,poced of a number of points, bat the 


only one whish remains, and which has 
been disoussed on this appeal, is the question 
of sonstruction, which goes to the root of 
the litigation. : 

The contrast to be construed will be. 
f.uod in three letters; the first of the 21st 
April 1914, the second of the 14th May in 


the came year, and the third of the 18th ' 


vane of that year. By the frat letter, after 
atating that the purchasers agreed to buy all, 
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their Alizarine for a year from the date of 
the frst delivery, and woald not purobase 
from other dealers, the purohasers stipulate 
for a certain’ rebate and thén proseed as 
follows :— i i 

"The goods are to be invoiced as usual 
at Rel 321-4 annas whish will be paid within 
15 days of delivery without interest. If the 
payment is delayed ùfter that time an inter- 
est of 9 per sente per annum will be paid 
by us, Ifthere should be any flustuation in 
the Syndieate rates the sonditions laid down 
in this letter regarding the pries And or 
bonus will be void and they will be fixed 
at suoh a time of finotuation by mutual 
“ agreement. if this‘offer is not sadceepted 
within 15 days from the date hereof it 
will stand sanselled.” | 

The letter was nob secepted within the 
date fixed, but the next letter from the 
purchasers renews the offer, saying . that 
they agree by way of fixing a quantity to 
take from the sellers the delivery of two 
saska of 4 owt. 40 per aonb. Alisarina every 
month for 11 months and three oasks for 
the 12bh month.” Then there is a letter of 
aaoeptanes, the third letter, above referred 
to, written by the sellers. 

The “question whish arises is of this 
nature, The War broke out, and affested 
the position which is now*to be desoribad. 
There was a Syndicate composed of an 
important German firm of Alizarine produ- 
gera and an English member or members, 
and that Syndicate appears to have been in 
the practice of regulating the supply and 
fixing the prices as regards India and elsa- 
where, and the “ Syndicate rates” referred 
to in the first of three letters ara the rates 
the Syndiesate fixed. There is no other des- 
oription. of the Syndieate in the lefttera nor 
reference to the Syndieate exespting so far 
as sontained in the term “Syndioate rate,” 
It has been argued that the letters show 


that the continuance of the Syndicate, whieh | 


may.or may not have been put an end to 
by the War, was vital to the eontinuanes 
of this eonbract, and that when deliveries 
ceased to be made the sontrast was at an 
end, There was a considerable stook of 
Alizarine in India when the War Broke ont, 
and deliveries sonbinued for sone time. ' 

The purehasers brought the present action 
in whish they reeovered Rs, 15,099 dana- 
ges, for breagh of tHe contrast to contina» 
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ethe deliveries, The question is whether the - 


` 


taat 


War frustrated that ooutraot, either gene. 
rally or by destroying the Syndisate. As:. 
their Lordships have pointed . out,. the)” 
matter is purely an Indian one, .and there ` 
is nothing in the sontraot which in- terms.. 
makes any modifieation of the obligation 
of the sellers depend upon the oontinnanse 
of the Syndieate. The reference is to 
“Syndicate rates” and these maye well be 
rates publiely announeed by the Syndieata, - - 
Tf ao, the only quesgion is what happens 
if these rates are no Jonger issued. In the. 
opinion of their Lordships the meaning: 
of the words used, the only. words that... 
can be taken into sonsideration,. is this: 
that, as there was no fluctuation or altera-: - 
tion in the Syndieate rates, by reason-of the: 


Syndisate not having been operative, or for:~. 


some other reason, the sondition, avoiding: * 
the sontraot, if there was sueh fluctuation, ; > 
never eame into operation and the result: - 
was thai the sontrasct sontinued-on the: 
footing of the rates specified in the part of | - 
the letter set out above, and that, as the; 
sontract! was broken, the buyers properly- 
recovered damages for breaah in the Courts 
below. 

Their Lordships will humbly advise His 
Majesty that this appeal ought to be dis- 
missed with costs, 

. Appeal dismissed. 

Solicitors for the Appellant:—Mussrsa. T. D, 
Wilson & Co, 

Solicitor for the Respondents:--Mr. H. S. . 
L. Polak, i 





BOMBAY HiGH COURT, 
Oxtaiman Orriu JURISDIOTION Apprat No, 47 | 
or 1919, 

February 24, 1920. 
Present;—Sir Norman Maoleod, Krt., 
Chief Justice, and. Mr. Justice Heatom ° 
KARIM ELAH!- SHETI—Appetiant 
4 versus ; 
SHHR AHMED HAJI» MIR AHMHD— 
RESPONDENT. é 
Bombay High Oourt Rules, Oh, VIIL rr. 127 to 188° 
—Letters Patent (Bombay), cl, 12-~-Third party procee ` 
duro—Cause pf action arising partly within jurisdiction - 
~—Leave of Qourb—Proceedyre—Ros judicata, C--- - 
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When a defendant asks the Court to ssue a third 
party notice in s cage in which leave kas te be 
obtained under clause 12 of the Letters Patent, then 
an application should be made to the Judge for such 
leave to be endorsed onthe notice in the same way 
as it is endoraed on a plaint. ([p.3!, col 2] 

An order on a summons for direction under the 
rules «relating to third party procedure merely 
_ amounts to this, that the third party comes into the 

suit'as if he was an added party defendant and then 
it is open to him at the trial to raise any issues which 
an added defendant is entitled to raire, one of which 
fs, whether leave ought not to have been given 
under olause 12 of the Letters Patent as he was 
residing outside the jurisdiqgion [p, 80, col. 1.) 

Before it.can be assumed that leave has been grant- 
ed under clause 12 of the fetters Patent it must be 
proved that an application waa made tothe Judge 
under clause 12 ‘of the Letters Patent, and if the 
Judge makes the order it should sppear clearly on 
the face of it that he was giving leave under olanuse 
12 of the Letters Patent. | p. 30, col. 1] 
` Appeal from the glesision of Mr. Justice 

rten reported as 5% Indian Oases 16. ° 
` Messrs, Inverarity and Kanga, for the 
Appellant. 
~ Mersra, Bakadurgs and M. O. Setalcad, for 
the Respondent. 


, JUDGMENT. 

MaoLkon, O. J.—The questions iu this 
. sppeasl arice out of the third party prosedure 
which was introdused some years ago by 
means of certain Rules numbering 127 to 
133 of the High Oourt Rules. There is no 
mention in the Oivil Prosedure Oode of 
third-party prosedure. The intention is ta 
prevent a multiplisity of suite by bringing in 
third parties against whom a defendant 
slaims sontribution or indemnity, The first 
step is to issue a notice by leave of the 
Court or a Judge. A scopy of the notise is 
served on the required person ascording to 
the rules relating to the serviss of writs of 
summons, ln this Court, the practice regard- 
ing the service of writs of summons is some- 
‘what different from that in England, where 
the action is sommenced by a writ, and it is 
after that that direetions are given for filing 
the pleadings. 


In this ease a notice was issued against one ` 


Haji Karim Hlahi Eheti at the request of the 
‘defendant. Then, in the ordinary oourse, the 
matter same before the Chamber Judge for 
‘direstions, Under rule 180 the Court or 
Judge, upon the hearing of such applisation, 
may, if satisfied that thére is a question 
proper to bə tried as to the lisbility of the 
third party to make the sontribution or 
indemnity claimed, in whole or in part, order 


the question of suoh liability, as between the 


third party and the defendant giving the 
notiss, to be tried in sush manner, ator after 
the trialof the suit, asthe Oxgrt or Jaiga 
may direst. Then, uoder rale 181 the Court 
ot a Jadgs upan the hearing of the application 
mentioned . ia rule 130 may, if it “shall 
appear desirable 69 do so, give the third 
party liberty $2 defend the suit, upon sash 
terms as may ba just, oro appear at the 
trial and take sush part therein as may be 
just. ° 


On ethe Sth Qotober 1917, an order 
was made by. the Ohamber Judge 
on an application for direstions whereby 


it was orderad that the 
directions ba made absolute and the 
third party was to file his written statement 
within four weeks from fhe date of the 
order and file his affidavit of doouments 
within ten days after the time to file hig 
written statement had expired, and the third 
party was to be at liberty to appear at 
the trial of the action and take such part 
therein as hé might be advised and should 
be bound by the result of the trial, I¢ 
was further ordered that the qnestion of 
the liability of the third party tg indemnify 
the defendant should be tried atthe trial 
of the astion but subsequent thereto, 

When the suip same on for- hearing, the 
first issue that was ‘raised: was this ;:— 
“Whether this Court. has -jurisdietion to try 
this suit between fhe defendant and the 
third party?” As between the plaintiff and 
the defendant the slaim seems to have 
been admitted. But the third party dig. 
puted the liability which the plaintiff elaim: 
ed had arisen on the transactions between 
himself and the defendant. The Oourt, 
therefore, tried the questions at issue 
between the plaintiff and the defendant 
and passed a deorse for Rs. 55,783 9 4 
and interest, lesa Rs, 28,000, paid on sag- 
soun$. 

Then, the Oourt proseeded to deal with 
the. first issue, the issue of jarisdistion, 
and came to the conelusion that the ques- 
tion of jurisdiction was res sjudtcata on 
the ground that it had been desided’ by, 
the Ohatiber Judge that the Oonort had 
jurisdisiion to bring in the third party at 
the hearing of the suit between the plaintiff 
and the defendant, and also had furia- 
distion to decide te questions between 


summons for ~ 
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the third party and the defendant on the. and thequastion remained to be decided 


pontract of indemnity. 


Now, it is quite certain from the records, 
and from What was told the Oourt by Mr. 
Kanga who appeared at the argument of 
the*aunimons for direotions, that Mr. 
Justice Kajiji neyer applied his mind to 
the question whegher or not the Oourt 
had jurisdiction to decide the matters in 
issue between the plaintiff and the de- 
fendant, the original partis to the suit, 
on the one hand, and the third party, and 
had never desided that leave was unneces- 
sary under clause 12 of the Letters Patent. 


' > The appellant was, therefore, reduced 
to this argument, that it must be assumed 
from the order made on the summons for 
direation that, asea matter of fact, it had 
been desided that leave under olause 12 of 
the Letters Patent wasunnesessary, Iam 
afraid- I cannot accede to that argument. 
The only way id which a matter at issue 
between the parties san bə held to be 
‘veg judicata when it has not been actually 
desided by the Oourt is under seotion 11 
Explanation LV, ofthe Civil Prosedure Code : 
“Any matter whith might and ought to 
have been made ground.of defence or attack 
in such former suitshall be deemed to have 
been a matter direstly and substantially 
in issue in sueh suit.” 

- But it was not necessary on the num- 
mons for direstions #fhat this point of 
jurisdiction should have been desided. On 
that summons the defendant wanted to 
bring in the third party into the proceed- 
ings instituted by the plaintiff against him, 
and, -although the learned Judge might 
have desided at that time to refuse direo- 
tions, from the faot that he gava direotions 
++ cannot be assumed that he decided the 
point of jurisdiction, The order on. the 
summons for direstions merely amounts to 
this, that the third party comes into the 
auit as- if he wasan added party defend- 
ant and then it is open to him at the 
trial to raise any issues whieh an added 
defendant is entitled to raise, one of which 
4s :‘' Whether leave ought not to have been 
given under clause 12 of the Lettes Patent 
as he was residing outside the jarisdiotion.” 
Therefore, in my: opinion, Mr, ‘Justice 
Kajiji never desided that the Court had 
jurisdiction to deal with the third party 


at the hearing of the aotion. Ib would 
Lave been better if it had bsen- desided 
at the sommensement of the proseedings.. 
Had it been desided in favour of the third: 
party he conld go ont altogether instead 
of remaining while the questions between, . 
the plaintiff and the defendant were. being: ` 
fought out. It is quite olear that only: sa- 
part of the cause of action, if aby, arose- 
within the jurisdistion, Therefore, leave. 
under slause 12 of the Letters Patent was. - 
absolutely necessary. 

But it is suggested that the order giving 
leave to issue the third party notiee oon- 
tained a direstion that the notica should 
be served upon the prospective third party 
by sending it by registered post to his 
address at Peshawar, ahd we are asked ta 
assume from that thatit is equivalent to leava 
under alausa 12 of the Letters Patent. We 
do not know how the order sams to be 
drawn io this form or whether the Judge's 
attention was drawn to these partionlar words, 
or whether the Judge, as a matter of fact, 
thought he was giving leave under clause 12 
of the Letters Patent. I do not think wa . 
are entitled to assume that he did 
think he was giving leave under slause 12 of 
the Loettsrs Patent. 


The notice is served ascording to the 
rules relating to the service of writs of 
summons. In the sase of an ordinary aoib 
leave is obtained from the Judge to file 
the suit under olause 12 of the Letters Patent 
when the plaint is presented, and after that 
the summons goes out and if leave has 
been obtained, then it will follow that the 
summons will go to be served on the defend- 
ant outside the jurisdistion, But I think 
it extremely necessary, in my opinion, before 
it can be agsumed that leave has been 
granted under olause 12 of the Letters Patent 
that. if must be proved that an application 


“ was made tothe Judge under olause 12 of the 


Letters Patent and if the Judge makes the 
order it should appear olearly on the faos 
of it that he was giving leave under olause 
12 of the Letters Patent. This is always 
done in the oase of plaints which are presented 
to the Ohamber Judge. 


In my opinion, therefore, in the: first 
plase, the matter is not res judicata, In the 
second plase, leaye was not granted, and 
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never has been granted, ander slause 12 of the. 


Letters Patent, as it ought to have been, if 
the Court was to have jurisdistion over the 
third party. 

The result must be that the appeal sus- 
oseds. The desres against the defendant 
will stand. The desree against the third 
party is reversed and the third party must 
go cut of the action and is entitled to his costs 
throughent. 

t Heatow, J.—The interesting and important 
point to my mind here is, whether the 
question: of juricdictioh is res judioata ; that 
ib, whether the questfon was decided either 
explicitly or impliedly by Mr Justice Kajiji 
when he made his Chamber, order of the 
Sth cf Ostober 19:7. Certainly it was not 
desided explio‘tly. Bo it has to be oon- 
sidered whether it was deaided impliedly, 
and that can only be if the third party 
waa uuder an obligation to place the question 
before Mr. Justice Kajiji and demand from 
Kim a-desision on the point, 

‘ In‘ order. to consider whether the third 
party. was under sush obligatiov, we have 
to- look to the theory and practice of third 
party procedure. As far as I oan under- 
stand i',it involves what may be oalled 
a triangolar duel in which every one of 
the three parties hag to launch an attask 
against, and be prepared to meet an attack 
from, eash of the other two. z 

Now, before a party is dragged into 
litigation of this character, it is provided, 
and very properly provided, thata Judge’s 
order must be obtained and, having regard 
to the actual words of Rules 127 to 133 
of the High Court rules, it seams to me 
tolerably elear that what ‘a Judge bas to 
decide is, primarily, whether the third party 
ig or is not to be brought into the suit; 
whether, in short, there is to be this 
triangular duel; or whether the matter is 
to be disposed of by one or possibly two 
duels of amore normal type. In sonsidering 
whether the third party ought or ought not 
to be brought into the snit the Judge is not 
necessarily soneerned in any way with the 
defence of the third party. What he is 
eoncerned with is, to determine whether 
there is apparently a case against -this 
third party whieh it is proper or convenient 
that hee should be required to meet in the 
particular senik and the result, aa I under 
. Btand the rules and theory of third party 
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prceedure, ia that, when the third party is 
appointed toa suif, it is open to him, when the 
suit somes on for trial, to take every line of 
defense that be possibly ean. ‘Possibly, the 
Judge sonld sonsider the question of jurisdio- 
tion if insisted to do ao, Batas, that would 
be one of the defences of the third *party 
in the suit, the Judge was not bound to 
sonsider it, nor was the*third party bound 
to ask the. Judge to determine it. It seems 
that he did not ask the Judge to do so nor 
did the Judge edo is, And so it does not 
geem to me that Mr, Justice Kajiji’s order 
in apy way restricted the capacity of the 
third party to take any defence he shose, 
One of the defenses he ehose to take was 
that the Oourt had no jurisdiction. As 
my lord the Obief Justice has pointed out, 
that is a perfeotly corrgot line of defenes, 
The Oourt had no jurisdiction, I conour in 
the order proposed. 

Macuxop, O. J.—I think it is desirabla to 
point cus that when a defendant aske the 
Oourt to issue s third party noties in a 
ease in whiolf leave has to be obtained under 
clause 12 of the Letters Patent, then an ap- 
plisation should be made. to the Judge for 
suoh leave to be erdorsed on the notice in the 
game way as itis endorsed ing plaint. 


. Appeal allowed. 


LAHORE HIGH COURT.. 
» Oii Bevyisios Pemimitn No. 282 or 1919, 
Ostober 12, 1920, 

Fresent — Mr. Justice Abdul Raoof. 
Musammati BAKHTAWAR, 41808, THROUGH 
FAZIL—Derayvant— PETITIONER 

sg Lersus 
Suor or KESAR SINGH GURDIT 
SINGH—Praisriv¥— RESPONDENT., 
Otvil Procedurs Code (dct V of 1908),0. XXX, +. 
7, object of — Reference to arbitration-—Benafit of minor 
—Oourt, duty of, : E 
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| The object of Order XXXII, rule 7, is that when 
ee 


of a minor party to a suit wishes to- 


take the decision of a osse out of the hands of 
ordinary Courts of Justice and to have: it’ decided 
by s Qourt chosen by the parties, the Cqurt ought 
to take into consideration the ciroumatances, of the 


case and see whether the reference would be to. 


the bayefit of the minor. The Court ought, in such 
a case, to apply dts mind fully to the matter and 
see whether the reference would really be to the 
benefit of the minor. «Where the Qourt accords 
ita sanction to the reference without any valid 


reason the reference $ bad and the whole proceeding ` 


is vitiated, ee 
Petition, under sestion 44 of Ast IV of 
1914, for revision of the desree of the Senior 


Subordinate Judge, lst Olass, Montgomery, : 


dated the 28th November 1918, reversing that 
of the Munsif, lst Olass, Montgomery, dated 
the 28th June 1918. esa ; 
“Tala Bishen Nath, for Mian Muhammad 
Sharif, for the Petitioner. i 

"Mr, Abdul Rasag, for the Respondent. 

- JUDGMENT.—This was a suit against 
a minor for the recbvery of a sum of money 
whieh -had been borrowed by the father of the 
minor. The minor was represented by her 
guardian ad litem, Fazil, her maternal grand- 
father, The-Opurt of first instanoe, . after 
éonsidering the evidence, held that the debt 


was not. proved. "The suit was acaordingly., 


camiased, The plaintiff preferred an appeal 
ihe. loxér Appellate Conyt. On the &th 
of Ootober 1918 a petition was presented to 
the Court stating that the parties had agreed 
that the decision of the appeal should be 
referred bo one Majhi as the arbitrator. 
Aecording to Order XXXII, rule 7, Civil 
Prosedure Code, a reference to arbitration by 
a guardian of 6 minor sould not be made 
without the sanction of the Court. Evident- 
Jy, such leave was asked for and was granted 
by the Court by an order dated the 8th 
Ostober 1918. The order runs thus ;— A 
reference to arbitration will be to the benefit 
of the minor. besause the writing bears A 
thumb impression of the minors father, 
By an investigation out of Oonrt the truth 
will be determined,” On the same date, t.e., 
the Sth of Ostober 1918, another order was 
made referring the matter to the arbitrator 
for desision, The arbitrator made an Award 
on the 12th of November 1918 deexgeing the 
olaim of the plaintiff to the extent of Rs. 140. 
„On this award a desree- was passed by the 
learned. Senior Subordinate Judge on the 
93th November 1918. “The present petition 


e 
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for revision has been gled agninst this 


“deeree, - 


The examination ofthe resord shows that 
the learned Senior Subordinate Judge treated 
the matter of sanatidn rather lightly. The 
objest of Order XXXII, rule 7, is that, when 
a guardian ofa minor party toa suit wishes 
to take the decision of a oase out of the hands 
of ordinary Courts of Justice and to have it 
decided by a Oourt shosen by the parties, the 
Qourt ought to take. into sonsider&tion the 
eireumstanees of the ease and see whether 
the reference would be? tothe benefit of the 
minor. The order qnoted above alearly 
shows that the learned Senior Subordinate 
Jadge did not apply his mind to the matter 
carefully. He says that the reference would 


‘ be to the benefig of the minor besause the 


writing beara a thumb impression. Hvident- 
ly, what he means is that the entry in the 
bahs on which the suit is brought beara the 
thumb impression of the father of the minor 
girl, Thatis hardly any reason for soming 
to.the sonolusion thatthe referense was to 
the benefit. of the minor. A very salutary- 
rule aontained in rule 7, Order XXXII, has 
been prastically ignored by the learned 
Senior Subordinate. Judge. The result is 
that the whole proeeeding ia vitiated, “The 
referense to arbitration was bad. The award 
made by the arbitrator is- invalid and the | 
oe based upon sueh an award is bad in 
aw. 
I acaordingly seb aside the deores,. and’ 
remand the case to the lower Appellate 
Oourt under Order XLI, rule 23, Civil 
Prosedure Code, with a direstion that it: 
may be re-instated on its original number 
of pending appeals and be disposed of on: 
the merits assording to law, Oosts will 
abide the result. i 
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LAHORH HIGH COURT. 

Criminar Revision No. 1092 ov 1919, 
Desember 1, 1919. 
Present :—Mr. J astice Abdul Raoof, 
Musammat NANDI alias ZAINAB— 
PaTITIONER 
Lersus 

HM PHROR—Besrospert, 
: Penal ‘Code , (Act XLV of 1860, s. 494—Ohamar 
woman ing convert to Islam and marrying 


Musulman during lifetime of firat husba 
Ignorance of ` kdah ia 


ontte—— 


The mere fact of a Chahi woman becoming a 
convert to Islam does not dissolve her marriage with 
her Chamar husband, and if she marries a second 
time during the lifetime af her first husband she is 

ty of an offence under section 494 of the Penal 

ode, . 

In such a case, the fact that the woman thought 
hbr conversion had dissolved her previous marriage 
may be treated as extenuating her offence,” although‘ 
iti does not absolve her from liability. 


Revision from the order of the Sessions 
Jadgs, Lyallpur, dated the 13th Angust 
1919, upholding that of the Magistrate, 
lsi Class, Liyallpur, dated the 28rd June 
1919, convicting the petitioner. 

Mr.. Ram (Chand Manohanba, 
Petitioner. . 

Mr. Sleem, for the Respondent. 


-JUDGMENT.—On the facts found, whioh- 
are now practically admitted before me, 
there ean be no possible doubt as to the 
cirrestness of the sonviction in this oaee, 
Musammai Nandi altas Zainab, the applicant 
before me, was’admittedly a married woman, 
being the wife of the somplainant,. a 
Ohamar. She changed her religion -and 
Decame a Mussalman and one month and 
four daya after married Rukan Din, Tha 
complainant thereupon brought a cbarge 
against -Musammat Zainab; Bukan Din and 
two: others under sestion 444, Indian Penal 


for the 


Oode, As I have stated above, both the. 


Courts hive found that the marriage had 
adtually taken plase between the Ohanas 
and Mugsammat Nandi. Counsel for Musam- 
mat -Zainab attempted to argne that by the 
eonversion of the petitioner to Islam, the 
marriage-tie had come to an end,-but, having 
regard to- the. weight of authorities on this 
point, the learned - Counsel very nkly 
admitted: that be eonld-not press the matter. 
further, The law on this point is very _ 
elearly. explained at page 437 of Ameer 
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$3 
Alis Muhammadan Law, Volume Il. It 
is thus stated there :—~ |, 

“ Where the parties are soripturalists and , 
the wife becomes a convert to Islam the 
same prosedure would bg followed, Oit., 
if the conversion takes place in a country 
subjact to the laws of Islamg thos faith 
will ba offerad for asaspkanse to the hus: 
band and on his refusal the Judge will 
maksa deeree for separation or eansellation 
of the marriage.” . l 

Admittedly, there haa been no deoree of 
this kind in th{s sase, and it eannot be denied 
that “India is Darsul- Islam where Muham- 
madan Law is administered. Therefore, 
dissolution of marriage sould nct hava 
taken plase in this ease without a dearea 
of Oourt. This view of the law was adopted 
by the learned Judges of the Oaloatta High 
Court in a oase off Ram Kumari, In 
the matter of (1). In addition to this 
case, the following cases also may be looked 
at Government of Bombay v. Gunga (2), 
Jamna Devi v, Mul Raj (3), Woaipsror v, 
Musammat Buri (4), Orown v. Gholam Fatima 
(5). Having regard to the fasts found, 
and the authorities above mentioned, I oannot 
but uphold. the sonvistion, The learned. 
Counsel has drawn my atteation to the 
following remarks to ba found in Orown v. 
Gholam Fatinta (b), at page 51 :— 


" Bot though ignoranoe of tho law, and 
the faot the woman thought her sonversion 
had dissolved he? former marriage, are 
insuffisient exoases, yet I think they ox. 
ténnate her offencs, and a very lenient, 
panishment is sufficient, ” 

This applies with equal forse to the 
faots of the present oase, anil think that, 
under the siroumitanses, the soentenes. ot. 
six monthe’ rigorous imprisonment is rather 
On the question of sentenee the 
learned Oounsel appearing on behalf of the 
Government has argued that the fast that. 
the marriage took plasa ons month and. 
four days after the pstitioner’s aonversion: 
to Islam, leads to the sonolusion that the 


(1) 18 C. 244% 9 Ind. Doo. (N. s.) 176. 
pee 880, 6 Ind. Jar. 269, 3 Ind, Deo. (N.s) 
a 49 P. R. 1907; 88 P. L. B. 1908; 110 P. W.R; 


_(4) 48 Ind. Oaa, 498; 5 P.R. 1919 Crs 20 Or. In J. 
13 P: W. B: 1919 Or. i 
(5) 32 P, R: 1870 Or, , poi 
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conversion must have- been resorted to with 
a design to pat an end to the marriage- 
tie and that, therefore, the petitioner should 
ndt be hewn any leniensy. The sonolusion 
suggested doés not nesessdtily follow. 
Having regard to the ciroumsatancoes of this 
sage, I think, a more lenient sentence 
would” “meat the exigensies of the case, IL 
reduce the sentense to three months’ simple 
imprisonment. In other respeote, the applisa- 
tion is disallowed.e The petitioner should 
surrender to her bail before the District 


Magistrate. ° 
> Revision accepted in part, 


* .* 
+ 





f ALLAHABAD HIGH COURT, 
"CRIMINAL Bevenenoe No. 328 cr 1420, 
n May 21, 19920, 
__ Present:— Mr, Joitios Walsh. 
_ BAM DAS—Convior—A rPLigant 
a versus 
O 
“ Criminal Procedure Code (Act X of 1872), s. 518, 
ordar.- under, nature of— Order made in 1872 - Dis- 
obedience of ordegin 1920, whether panishable— Penal 
Code {Act XLV of 1860), 8. 188, 


Accused was convicted under saption 188 of the 
Penal Code for disobeying an order to 
have been passed by the District Magistrate in .873 


' tider- section 618 of the Oriminal Procedure Code 


of 1872,: 

Hela, that the conviction ee not be sustained, 
noh asan order made under ssoction 6:4 af the 
Criminal Procedure Code of 1872 could not enure for 
all time but hada temporary operation only. [p. 36, 
ool! 3.1” 
.-Orimins] reference made by the Sessions 

Judge, Bareilly, dated the 8th May 1920. 


-FAOTS appear from the following Refer- | 


enae:of the Sessions Judge :— 

-The applicant Ram Das has Leen convie!ed 
under sestion 188, Indian Penal Oode, and 
sentenced toa fine of Rs. 50 for disobeying 
amorder of the District Magistrate of 
Bareilly, dated the 7th February 1873, whieh 
forbade all religious processions prosceding 
with musio within the hma of the 


Munioipality exeept in certain specified | 


thoronghfares. 


This order must appeal to any one who 
® knows the ‘narrowness of the Bareilly city. 


streets and the obstruction which the erowds 
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usually attrasted by a ' band must sause a8 
very reasonable one. 16 appears to have 
been consistently reapeoted ever sinse, and 
no instance of any breach of it leading to 
prosesution and sonviction has been brought 
to my noties, ‘The legality of the order 
whish has been disobeyed has, therefore, now 
for the first time come under serutivy nearly 
50 years after it was passed. 

The learned Jdint Magistrate has songicered 
the order as if it was a Munisipaldye law 
and finding that there has been no repeal of 
apy previcusly made byeelaws has held “tr ere- 
fore” that the order of Mr. Daniels is still 
in foree. 

There is, however, in the present oase no 
question of disobedience tos Municipal Byes. 
law. No Municipal proseedirgs in conuestion 
with the bye law have been proved and tha. 
proscontion was not institufed as required by. 
section $14, Act 11 of 1916, The Government 
Pleader does not justify the convistion from 
that point of view. His argument is that 
the order of Mr, Vaniels was passed under. 
nection 618, Act X of 1872 (the Code of Crimi- 
nel Procedure in force at the time of tke 
passing of the order). 

. The order itself says olcarly that it isa 
“subkar Kachehri faujdari zila Bareli tjlaa: 
Mr. O. I. Daniels, Sakib Bahadur, Magistrate 
Zilla.” That being so, there can be little 
doubt that, though the Oode of Oriminal, 
Prosedure and its relevant cestion are not 
quoted, the order was intended to be ona, 

under testion 618 of that Code. 

On behalf of the applieant two points are - 
urged :— 

(1) That the Dictriot Magistrate had 
no jurisdiction to make an order of this 
nature under section 518 binding for all- 
time. ; 

(2) That the prosession | in question was not 
a religious prosession, and that the order cf. 
1478 only relates to religious processions. 

The latter of these arguments does not appear ; 
to me tenable. A funeral procession i in this . 
sonntry—and in mosteountries— is essertially | 
a religious observance. That the crder of. 
1875 jas been observed in the past in regard , 
to for eral processions is not disputed, and it 
n.wy be beld to indicate the gereral view that: 
jurersl are asecoisted with Yeligion. I,:there- ; 
fore, fird against the. applicant on this; 
point. 

The ciler contention, Lowever, must, I; 
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think, be sesepted, in view of the rulings of 
the various High Courts on the point, to 
. which my attention has been directed, 
Seetion 518 does not, in so many words, 
for-bid a permanent order bat the explanation 
attdohed to it says that this seotion is intend. 
_ bdto provide for oases where a speedy 
` remedy is desirable. 

Ast X of 1882, which repealed Act X of 
1872, sayĝ in section 2, that “all orders, 
made... anderany snastmentlhereby repealed... 
shall be deemed to hay been made under 
the corresponding section of this Code.” The 
corresponding section of the Oode of 1882 
was srotion 144 whioh lays down that, “No 
order under this section shall remain in forae 

| Éor more than two months from the making 
thereof; unless (in certain oases) the Losal 
Government by notMisation in the official 
Gazette otherwise directs,” There is no 
_ proof or suggestion that the order of 7th 
February 1878 has been given a permanent 
sharaster by Government by notification in 
the offisial Gazatte. The fact that the bye-law 
on which the order of: 7th February 1873 was 
paced was said to have’ been ganetioned by 
Government does not affect the sase 

The sharaster of orders under sestion 518, 
Ast X of 1872, bas been considered by the 
Allahabad, Oaleutta and Madras High Courts, 
and the rulings ‘of all are in the same 
spirit, 

In Gopi Mohun Mullick v. Tara Mont 
Ofowdhrant (1) a Hall Bensh of the Oalentta 
, High Court held that “a Magistrate is not 
empowered to pass an order under sestion 
518 of Act X of 1&72 whieh baa more than 
a temporary operation; the grant of what ia 
in éfiest an order fora perpetual injanation 
„ is entirely beyond his powers.” 

The same principle was applied in 
Muthialu Ohetit v, Bapun Saib (2). This 
was in respect of an order diresting that all 
musis should eease when any prosession is 
passing & eertain plase of worship, the order 
having been passed for the preservation of 
the publis pease, 

In Quon. Empreses v. Sheodin (3) Mr, 
Justice Mahmud referred to and followed the 


(1) § 0.7; 40. L. R, 2 8h L E, 217; 2 
Ind. Deo. (x. s.) 617. i NANA ; 
(2) a 5 Ind, Jur. 2& 2 Weir 68; 1 Ind. Des. 


N, L) 
tink 10 A. 115; A. W. N. (1888) 235; 6 Ind, Deo, 
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Caloutta Full Bensh ruling above quoted. 
This was a ease in which the applicants for 
revision had been fined under seotion 188, 
Indian Penal Cede, for not obeying in 1886 
an order passed in 1876 under seotion 518 
of Act X of 1872, defining the ronte and 
hour of an annual religious prosession. >” 

These rulings appear to me to make it olear 
that orders passed undere section 518 of 
Act X of 1872 have a temgorary operation 
only. Orders of this nature may be given 
a permanent sheracter in oertain sireums- 
tances by the Looal Government; and it. is 
open to the District Magistrate to take steps 
now in this direstion. 

Meanwhile, Iam of opinion that the aonvic- 
tion of Ram Das under section 188, Indian 
Penal Code, cannot be justified, and I refer 
the case to the Hon’ble High Ocurt with a 
recommendation that the sonvistion be set 
aside, f 

Before submiasion to the High Oourt, a 
sopy of tbis order will go to the Distriot 
Magistrate for any remarks that he may have 
to make. os 


JUDGMENT.—I agree with the views.of 
the Sessions Judge and direat the eonvio-, 
tion for the breach of this order ġo be -set 
aside and the fine, if paid, to be returned 
i agreo slao with the District Magistrate 
that the order, bing a perfestly well-known 
one, whish has been respected for fifty year, it 
is pesuliarly unforbupste that it should be 
obstructed now on teshniesal grounds, but 
we, sitting in the judisial Courts, oannot ba 
infliensed by ¿tbese considerations. The 
obvious remedy is to obtain a fresh orden 
and sonfirmation of such order by the Local 
Government, or a Municipal Bye-law to. ba 
adopted by the Munisipality about which, as 
itis a religions question. there might. bel 
more diffisulty. However, | direot a copy: 
of this opinion to be sent to the District. 
Magistrate, 2. A 
A Order sel aside, :~ 
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LAHORE HIGH COURT. : 
. QOniminat Revision No, 149 or 1520, 
April 26, 1940. 
| Present :—Mr. Justice Wilberforce. 
t KHUBHI RAM—ApPLIcCANT— 
a PailTl0sER 
Cereus 
EMPE ROR — RESPONDENT, 


- Criminal Procedwre Code’ (Act V of 1888), 98, 145, 
146—Attachment of property—Magistrate, power of, 
to .releass. property jrom attachment. 


Section 145 of the Criminal Procedfre Oode 
éontemplates the existence of a dispute regarding 
property likely to lead toa breach of the peace and 
proceedings thereunder are only initiated for this 
purpose. When all likelihood of a breach of the 
pease has disappeared, all necessity ceases for main- 
tdining any orders passed on account of the dispute. 


Where property is ataked under section 146 of 
the Criminal Procedure Oode, the Magistrate has 
inherent power to release the property from attach- 
ment „ag goon as beis satisfied that all likelihood 
of g breach of the peace has disappeared, for 

ce, where one of the parties to the dispute dies 
laaving the other party as his heii. In such a case 
the Judgment of a competent Court is not a sine qua 
non before the property can be released, 


| Orimindl revision from the order of the 
Magistrate, Ist Olaes, Ludhiana, dated the 
19th September 1919, å 


Ms, Balwant’ Rat, ‘for D Petitioner. 


JUDGMENT. nisi isa somewhat novel 
ae and prima facie not free from diffleulty, 

wing to an application under section 145, 
Criminal Prcoedure Code, and the impos- 
sibility of deciding between the rights of the 
parties, a house was attached in 1903 and 
has remained under attashment sinse that 
time, Shadi Ram, complainant, was on the 
one side and the petitioners were on the other 
side: They now allege that Shadi Ram has 
died and that no further dispute remains 
regarding the rights to the house as they" 
are Shadi Ram’s reversioners, They, there- 
fore, ask for the release of the house from 
attachment. The Magistrate, however, re. 
fused their application on the ground that 
‘no judgmert of a competent Const was pro- 
dused as is required by section 143, Their 
learned Ocunsel applies for revision of this 
order on the ground that gestion 146 is not 
exolusive, and thatam attaching Magistrate 
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has inherent power to release from attash- 
ment. He is unable to site any slear authority 
in favour cf his proposition, but refers to, 
Joykissen Mookerjee, In re (l) and Quien 
v. Kaly Kishore Roy (2), -in both of whieh 
judgments it was apparently assumed that 
a Magistrate had a legal power of removing 
an attachment made by him. It appears: 
to mo that there oan be no doubt that this 
is the intedtion of the law, dsgéetion 145 
contemplates the existence of a dispute 
regarding property, likely to lead to a 
breash of the peace and proceedings there. 
under are only inifiated for this purpose. 
When all lhkelihood of a breash of the pease 
has dieappeared, all nesesrity ceases for main- 
taining any orders passed on account of the 
dispute. This must sertainly be the esse 
in a proceeding like the present where one 
of the disputants has. died and left as-his 
heirs the other party, if the fasts stated in 
the application are true. 

J, therefore, aosept the appleation for re- 
vision, and, setting aside the Magistrate's 
order, direct him to enquire into the trath of 
the petitioners’ allegations and to pass orders 
accordingly. 


Revision accepted. _ 


"Vor MIXI 
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CALCUTTA H{GH COURT. 
Orrurnat Revisroy No. 51 or 1920, 
March 17, 1920. 

Present :—Sir Lancelot Sanderson, Kr , Chief 
‘Justice, and Mr. Justice Walmaley, ` 

PRAMATHA NATH: BARAT— 

4 PETITIONER 
` versus 
Ra; P. O. LAHIRI Bahkadur— 
Opposite PARTY, 

Penal Code (Act XLV of 1860), ss. 76, 79, 342— 
Criminal Procedure Oode (dict V of 1898), .5. 842—~ 
Mistake of .fact—Police Officer acting under invalid 
order, whether | entitled .to . pretection—Revision— 
Acquittal, order of-—High Court, interference by. 


, 


An order by the Oommissioner of -Police.-of 
Calontta. regarding the. treatment while under 
suspension of members of the Calcutta Police Force 
was published in the Calcutta Police Gazette After 
the order had been in force for some considerable 
time, it was discovered that the approbation of the 
Local Government had not been obtained within the 
meaning of section 9 of the Calcutta Police Act, but 
before this was discovered a Deputy Commissioner 
of Police, acting under the order, made an’ order for 
the confinement of a Head Constable who filed a 
complaint , against the, Deputy Commissioner for 
wrongful confinement. The, Trial Court acquitted the 
Deputy Commissioner on the ground that he was 
labouring ‘under a mistake of fact that the order 
under which he acted was a legal order and he was, 
therefore, protected by the provisions of sections 76 
and 79 of the Penal Code : [p. 40, coL 2] 

Held, that the Deputy Commissioner had been 
rightly acquitted. ` 

Uniess the setting aside of an order of acquittal 
is urgently demanded in the interests of . public 
‘justice the High Court will not, in the exercise of its 
ais of revision, set, aside such an order. |[p. 40, 
col. 2, i . ` 4 

Rule against, the judgment of the Chief 
Presidency Magistrate, Oaloutta, dated the 
2nd July 1919. l ‘ 


FACTS appear from the judgment. 


Mr. N. Sen (with him Mr. B. P. Ohakra- 
barty and Babus Dhirendranath Mukherjee, 
and Probhat’ Ohandra Dutta), for the Peti- 
tioner.—Sestions 76 and 79 of the Indian 


Penal Code have no application to the, 


oiròumstanoes of the’ present ease. Tho 
learned Ohief Presidency Magistrate was 
wrong in treating a mistake of law as one 
of faot. The Cireular order under which the 
ascused purported to act not being sanation- 
ed by the Governor in Counsil was illegal. 
Referrto section Y of the Caleutta Police Act. 
In eontection with this matter an earlier 
Role came before your Lordships whieh ig 
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reported as. Pramatha Nath v. P. Q. 


* Lahiri (1), The order. whioh a Police 


Officer is bound to oarry out must be a legal 
order. See Queen Empress , v. Latifkhan 
(2). On the question of good faith, ;I 
would refer your Lordships to Dhania v. F. 
L. Olifford (3). Ltis not necessary. fope ma 
to prove malise. With regard to what eon- 
stitutes ignoranoe of law f would refer your 
Lordships to Queen Empress y. Fischer (4)..- 
[Sanpersos, C, J.—How* does the abaya 
ruling help yong It merely lays down that 
every kody is'supposed to know the Statute 
Law of the land. ] í 
If I san show that the order under whioh 
the accused, purported to ast was illegal, 
it is no defense that the sasused did nog 
know that it was illegal. i 
_[Saxpersos, O.. J.—Was not the acouced 
bound to obey the order of bis superior P} |, 
I cannot say whether he should obey 
or not, but what I do submit is that, if it 
transpired thatthe order*was illega),. thg 
acsused would be liable for the oonsequenog,: 
That the Ciraular order under whioh the 
accused purported to act was not legal has 
been admitted by the learned Advocate: 
General. See Jramatha Nath v. P, 0. 
Lahiri (1)... The maxim |" respondent aüra» 
rior” has no application to the present onse. 
See Queen Hmpregs v. Latifkhan (2). Refers 
to Reg. v. Tolson (5). As to the meaning 
of section 75 of the Indian Penal Code, 
sea Niamat Khan w, Empress (6). 


The Advoosate-General (with bim Mr, 9, 
R. Das, Standing Counsel and Rai Tarek Nath 
Scdhu Bahadur), for the Opposite Party, 
— In this oase the accused acted under the 
orders of the Commissioner of Police publish: 
ed in the Calcutta Folice Gazette, which is an 
Offisial Gazette and is the property of the 
Government of Bengal. If he disobeyed the 
order he would have been liable to oriminal 
prosecution, See section 13B, sub-section 
(c) of the Caloutta Polioe Aot. The whole 
question is whether he acted under a mistake 


of fact or under a mistake of law. ignor- 
(1) 64 Ind. Cas. 68; 46 0.68); 21 Cr. L. J. 16. 
(2) 20 B. 394 at p. 897; 10 Ind. Deo. (x. 8.) 825, 
(3) 13 B. 876; 7 Ind. Deo, (N. s.) 260. 
(4) 14 M. 842 at p. 854 (F. B.) 1M. L.J. 458; } 
Weir 802; P Ind, Dec. (N. 8.) 239. le 
(5) (829) 23 Q. B. D. 188 at p. 172; 68 L. J. M. Q. 


-97; 60 L. T. 899; 87 W, R. 716; 16 Cox C. C. 629, 54 


d. P. 4, 
(8) 17 P. R. 1883 Or, 


* 
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-anoa of a Statute or the misconstruction of 


athe Statute may amount to an ignoranes of 


slaw. But an order published iu the Polio: 
‘ Gazette whieh he was bouad to obey and 
“whieh he did obey in good faith constituted 
a mistake of fast when if turned out that 


tth order was not striotly legal. If the order 
is a perfestly legal order on the fase of it 
‘and he acted in geoi faith uuder that order, 
he-is entitled tobe protested. If every 
‘Polise Officer was to enquire whether the 
prder of his superior was @ perfeotly legal 
order before he aots upon it, it would bs 
impossible to carry qu the Polisoe Administra- 
tion, The cases sited by my learned friend 
Have really nothing to do with the fasts of 
the present oase. This isan appeal against 
an order of acquittal and your Lordships are 
mot bound to interfere unless your Lordships 
are-satisfied that°substantial injustice has 
‘been done. 
j: Mr. B. .K. Ohakrabirty, in reply, —It 
ig one of the well-known rules that you 
eannot keep a man in confinement for an 
‘indefinite period. See the Poltse Ast (V of 
1861) and the Oode of Criminal Prosedure. 
Yon sannot, therefore, keep a man in eon- 
finement unless authorised by law. The 
attention tf the asoused was specifizally 
drawn to the illegality of the order under 
whieh he purported tə act.e He had, there. 
fore, no justifioation to keep the Head Oon. 
stable in wrongful confinement subsequent to 
the 20th of Februarye 1919. Wohoen his 
attention was so drawn. Finally, it would 
be a dangerous weapon inthe hands of the 
Police and would be a great danger to 
public liberty if auch mistakes of law are 
interpreted as mistakes of faot. Sestion 13B 
of the Polise Act cannot proteot the acoused, 
JUDGMENT. 
* SANDERSON, O. J:—This was a Role granted 
to show sause why the order complained of 
should not be set aside. The order som- 
plained of was an order of the learned 


Jhief Presidency Magistrate by which he” 


‘poquitted the asoused, Rai Bahadur Parno 
Chandra Lahiri, under section 258 of the 
Code of Criminal Procedure. 

The fasts whioh it seems to me are 
‘necessary for the purpose of my judgment 
are set out in the report of the oase 
Pramatha Nath v. P. 0. Lahiri 
(1) whioh appears in Indian Law Reports, 
46 Qalentia, page 58l, and I need not 
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repeat them, That is a report of the bear- 
ing of a Rule whieh had been obtained by 
Promotka Nath Barat on behalf of his 
brother Provat Nath Barat. The learned 
Chief Presidency Magistrate had dismiseqd 
the complaint made against the nosused 
person under gestion 203 of the Code. . 
Then the Rule was obtained : upon the hearing 
of the Rule the learned Advooate-General 
said that he sould not suppore the order 
and, further, he found diffisulty in supporting 
the sontention that ghe Circular whioh was 
relied upon was authorizad- by law. Oon- 
requently, the learned Judges who heard 
the Rule dirested that the matter should be 
re-heard by the learned Chief Presidency 
Magistrate. The somplaint thereupon again 
came before the learned Chief - Presideney 
Magistrate. The compfaint was in respect of 
an alleged vaxatious and wrongful detention 
of Provat Nath Barat, be being a Head: 
Constable in tha Caloutta Police Forse, and 
the ascused being Deputy Commissioner, 
On this occasion the learned Chief Presidency 
Magistrate acquitted the accused ` under 
section 258 of the Oode. Thereupon, the 
Court was again moved. for a Rule and 
the learned Judges who heard that Rule 


‘thonght that an opportunity ought to be 


given to the petitioner to make an appliea- 
tion to the Looal Government. Consequent- 
ly, the petitioner was allowed to withdraw 
the application, and the learned Judges said 
that if the Local Government did not take 
action in the mater then they would bear 
Thereupon, the 
petitioner moved the Local Government, ‘but, 
on the £5th of November’ last year, the 
Local Government intimated that it was not 
prepared to move in the matter. Consequent- 
ly, this application same before the High- 
Court sgain, and my learned brothers Mr, 
Justice Chaudhuri and Mr. Justice New- 
bould granted the Rule which I have now 
before me. 

In my judgment, the whole gquesticn 
depends upon whether the Deputy Com- 
missioner, Lahiri, ia protested by the provi- 
sions of section 76 or the provisions of 
section 79 of the Indian Penal Code. The 
learned Ccuneel who appears to support this 
Rule has urged that there would be g grave 
dinger to the publie if it were beld that 
a man. vas enti.led to take shelter and 
receive protestion for bis illegal aots under 
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a plea of ignoranee of the law. I donot 
intend, by anything I say, to whittle away 
the prinsiple which has been for a long 
time aocəpted with rezard to that mattor, 
It is not really nesassary in this sase to 
May anything about it, for the learned 
Advoosate Ganeral has not disputed that 
prinsiple. I only mention it basause the 
learned Counsel for the patitionsr referral to 
it in his reply. 

The learned Advoeate General has shown 
eause against the Rule on tha ground that 
the Deputy Oommigsioner, Lahiri, was not 
guilty of any offense, hesause, by reason of 
a mistake of fast and in goad faith, he 
believed himself to bs bound by law to 
obey the instrastions of the Commissioner 
of Polioa and to make the order of the 
14th of Februar? 1919, He farther urged 
that the Daputy Commissioner hd not 
sommitted any offenos bosause, by reason of a 
mistake of fast and in good faith, he bolievai 
himself to be justified in making the order 
which he did on the 14th of February 1919. 

. Now, as regards the good faith of the 
Deputy Commissioner ; in the Iearnai Prs. 
sideney Magistrate’s Court thera was a2 
allegation that the Dapaty O om ntisionar 


had asted malisinusly. The learned M igis- 


trate, however, found as a fast that thera 
was nothing in that allegation. To use his 
own words, he said: “I find there is no 
evidenee of malies in the asonused's astion 
nor was it suggested by Borat that any sush 
motive existed.” 

As regards the alleged mistake of fast, 
the order in question was oontained in 
the OQalcutia Police Gazette of the date 
of the 9th of Jane 1917, and it purported 
to be by way of oanoelling a previous order 
whioh was published in the Oaleutta Police 
Gazette of the «Oth of Tobaat 1917. That 
preyions order was : 

“All Constables and Head Constables 
plased under suspension are to bə ordered 
to report themselves to the Central Look. 
up Guard.” The order published in Oulcutia 
Gazette of the 9th of June 1917 was inthe 
following terms : 

“Officers of all ranks when plased under 
suspension are Subjest to the same rules, 
regulations and discipline, as when not 
suspended. 

“All Head Oonstables ani Constables 


` placed under suspansion are to be ordered: 
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to raport themsalyas to tho SupsriateaTedt 
Head Quarters Fores, They will bs soniusd 
to quarters and are nət to bə allowed te 
leave the dial Bazar sompound without the 
soesifis permission of the ‘Saperintendent 
Haad Quarters Boras or any. other: offi sak 
datailel by him for tha purposed® ‘Tha 
Oalouttz Police Gazette, on the fase of it, 
purports to be the pwoperty of the Govern: 
ment of Bangal, It was stated in evideusa 
that the above-mentionsd order had been 
eonsistently ebsyad ani followod from “tho 
time it was published in June 1917: The 
events whieh form the basis of this -sase 
osanrred in January 1919 so that thb 
order had bsen in forse, for about: 18 
months. It was conceded by the learned 
Counsel who supported this Rule and who 
opened the argument that if the order 
published in the Police Gazette had rascived. 
the approbation of the Governmant of 
Bengal, he would have had nothing to say 

But ft is soutended {and it is admitted) 
that the order in question had not in faot 
ressived the approbation of the Government 
of Bengal within the meaning of sestion 9 
of the Osloutta Polioo Act of 1866: and, 
sonsequently, it was argued by him, and 
admitted by the learned AdYosate-Ganeral! 
that it was in fast an invalid order, 

In my judgment, having regard to the 
fasts whieh I havea mentioned, and having 
regard to the further faot that it was proval 
that the Oalcut®a Police Gazetie was the 
medium through whieh the Oommissioner 
of Polise ocommunisates all orders and 
regulations issued by him ordinarily having 
the sanstion of law, for the guidance of 
Polise Officers and whieh orders have to be 
obeyed and earried out by all Polise Officers, 
and having regard to the fast that this’ 
order had been in forse for abont 18 
months and had been sonsistently sasted’ 
upon and obeyed, the Deputy Oommiasioner 
was justified in assuming that the order 
had reseived the approbation of the Govern- 
ment of Bengal. The Deputy Commissioner 
was labouring undera mistake of fast and 
was not labouring under a mistake of law. 
The learned Chief: Presidensy Magistrate 
said : e" His, the aasonsed’s mistake was not 
one of law, inasmush as it did not involye 


any mistake in the sonstruotion or ignoranae @ 


of the existence of any enaetment, but 
involved ignoranee*that certain requisities and’ 
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formalities. had -not been complied with,” 
‘that_.is fo say, that in fast the Government 
“of Bengal had not given its approbation 
to. ‘the regulation or order whigh had been 
published in >the Calcutta Police Gaeette 
‘of the 9th of June 1917. Consequently, 
‘gubject to what I have to say with regard 
‘to the, further point which was raised by Mr. 
‘Chakrabarty, I agree with the learned Chief 
Rrogidendy Magistrate that the Deputy 
ommissioner, LaHiri, in respect of the 
‘making the order of the 14th of . February, 
“was protested by the provisions of sestion 
76. and by the provisions of seotion 79. 
In my judgment, he was labouring under 
a mistake of fact, and he in good faith 
believed himself bound by law to obey the 
order, whieh was published in the Calcutta 
Police Gazette of the. 9th of June 1917, 
and to. make the ordee of the 14th February 
“1919. Farther, i in my judgment, by reason 
of. a mistake of faot and in good faith, he 
believed himself to be justified, by law in 
me the order: of the 14th of Febrnary 
91 


But it was urged by ‘Mr. Chakrabarty in 
reply, that whatever may have been tke 
ase of tha ` Deputy Commissioner on 

he l4ih of February when he made . the 
order of that date, he. cannot bə protected 
by, ceotions: 76 and 79 in respest of the 
detention which was subsequent to 20th of 
February 1919: and the learned Counsel 
referred us to the petition whioh was pre- 
sented to the learned Chief Presidency 
Magistrate, on behalf of Provat Nath Borat 
on ‘that date, in which if was contended 
that ‘the detention of the Head Constable, 
Proyat . Nath . Borat, was illegal. Certain 


reasons were ‘set out in the petition as show. 


ing that the detention waa illegal. There 
was no specific allegation 


that the order published in tha Polica 


Gazetie on the 9th of June 19:7 had not, 
regaived ‘the approbation of the Government ` 


of ‘Bengal : but the learned Oounsel stated 
(I have no doubt sorreotly ) that on that 
date ‘the learned Pleader who was appear- 
ing for the ‘Head Qonstable had stated 


in Court that that was, one of the points. 
on. whioh “he relied, As | intimated, to the. 


learned; Cotneel during the sourse of the 
argument, I am not sx:i.fiad that the Dəputy 
Commissioner Lahiri was responsible for 
the detention after the 20th of February. 
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1919, I fni that the learned. Chief Pre- 
sidenoy Magistrate referrad ths matter of 
the petition to the Commissioner of Polise 
and the Commissioner made a report to 
the Chief-Presidensy Magistrate: and, I am 
by no means satisfied that the Daputy 
Commissioner Lahiri was responsible for the 
detention after that date, This print does 
nət seem to have been spesifically taken 
in the Chief Presidenoy Magistrate’ Court, 
It must. be remembered that this is a ease 
in which the acoused person has been acquit- 
ted and we are asked “to make the. Rolo 
absolute and set aside thit order of acquittal, 
and the rule is that this Court on revision 
does not exercise its jurisdistion to set aside 
an order of acquittal, unless it is of opinizn 
that “itis urgently demanded in the interest 
of public justice” [Faujdar Thakur vy, Kasi 
Ohoudhurt (7)] and, having regard to the 
fact that. the maloriala- before me da not 
satisfy me-that the ‘Deputy Commissioner 
Lihiri was direstly responsible after the 
20th of February 1919 for the detention 
of the Head Constable, Provat Nath Borat 
in my judgment, it would not be right for thig 
Court to make this Rule absolute. .- 

For these reasons, in, my jadgmant, the Rule 
should be discharged. l 

Watms_Ley, J.—I agree, r 
Rule discharger.. 


(7) 27 Ind. Cas. 186; 42 O. 612 at p. 616; 19 C. w. 
N. 184; 21 0, L. J, 93; 16 Cr. L. J. 122, 


LAHORE HIGH OOURT. 
ORIMINAL Revision No. 1574 oF 1919. 
Marah 27, 1920. 

Present :—Mr, Justice Martineau. 

4 SITA RAM—Convicr—~ 
P&TITIONER 
UETSUS 
EMPEROR — Responpsat, i 
Opium Aet (I of 1878), 38. 3, 9 (d) (£)— Morphia, whe- 
ther opium —Bale and transport of morphia, whether 
offence. 
Morphia is not included in the term ‘opium! as 
defined in section 3 of the Opium Act, not being a 
preparation or admixture of opium or a drug prepared 


Vat. LIX] ° 
ABDUL åLI v. EMPEROR, 
fromthe poppy. The -sale or transporb of mor- 


phia-is.not, therefore, an offence under section 9 of 
the. Opium-Act, ; 


Criminal ravision from the order of the 
Sessions Judge, Ambala, dated the 17th 
Jane.1919, modifying that of the Magistrate, 
_ lst Class, Ambala, dated the 3lst May 1919, 
‘agnvisting the petitioner. _ 

"Dr. Mokal Ohand, for the Petitioner. 

“Mr. O'Oognor, (for Government Advovsate), 

for the Respoadent, 


. JUDGMENT.—The qetitioner is a physi- 
aian who has been selling and transporting 
pills known as anti-opium pills, whieh are 
said. to be a oure for..the opium eating 
habit. They oontain .2-4 per sent. of 
morphia, and as the petitioner. has no 
license to sell and transport morphia he 
has .been prosesuted~ for infringing. the 
rales under the Opinm Act and sonvisted 
of offences ` under seation 9,  slauses 
(d) and. (f) of that Aat, and the con- 
vistioh has been upheld. by the Seusions 
Jadgé, eo l 
The question is, whether the sale and 
transport of- morphia without a. lisense is 
an offence under the. Opium Aset, and this 
depends. upon the question .whether morphia 
is: inoluded in the ‘definition of opium son- 
tained in sestion 3 of? the Opium Aat, 
whioh. says that opium ineludes also poppy- 
heads, preparations or admixtures of opium 
and intoxicating drugs prepared from the 
poppy. The.Courts below baye held that 
morphia is a preparation of opium, but I 
¢annot agree with them.. Morphia is pre- 
pared from ‘opium, but there is a clear 
distination between a preparation from opium 
and'a preparation of opium. Morphia 
is only one of many ingredients of opium, 
and “I am unable to see how it oan be 
called a preparation of opium when it does 
not sontain the various ingredients which 
opium contains. It: would be more accurate 
to ` deseribe opiim as a preparation of 
morphia than morphia asa preparation of 
opium. - 
That morphia is not ineluded in the term 
opium” ss defined in the Opium Ast was 
apparently recognized when the rules, pub- 
lished in Punjab Government Notifisation 
No. 9&4, dated the loth Ostober 1916, as 
ame. ded by Notification No. 6583-0., and 
I, cated the 27th March 1917 (page 73 


INDIAN’ OASES, 


4} 


of Volume If of the Panjab Exaise Manual) 
‘were framed, for in rule 1 .(f) the defini- 
tion of the expression “opium” given in 


the Aot is gmplified by the state- 
ment that that expression ‘does not 
inoluds morphis or its preparations. That 


rule must have been overlooked when 
proceedings were taken against the peti- 

tioner, f 
The faot of the petitioner having infringed 
the rules published in Notifteation No, 955; 
dated the 16th, Ostober’ 19.6 (on page 
101 of the Manual) regulating the cale 
and transport of morphia is immaterial 
if there is no penalty for their infringement. 
I hold that morphia is not ineluded in 
the term “opium” as deGned in the Opiuni 
Ast, not being a preparation or ‘admix- 
ture of opium or a drug prepared from the 

poppy. K 
I, therefore, acsept this application, ‘set 
aside the conviction and sentenee, and asquit 
the petitioner. The fne,» if paid; will be 
refunded, 4 Mi ; 
: Eerision accepted, 


PATNA HIGH COURT. 
CriminaL MISOELLANEOUS Caw No, 3) 
- or 1920,- ` 

June 11, 1930." 

Present :—Mr, Justice Jwala. Prasad. 
Sheikh ABDUL ALI anp‘oriers~Atco ED — 
—Pstitioners~ =“ 
versus 


EMPBHROR—Opposira Parry, 
Griminal Procedure Code (Act V of 1898), ss. 190, 
2CO—Cognizance of offence under cl. fe) of section 


when can be taken —“ Police report”, what amounts to a 


Complainant, failureto examine—Irregularity, 
s LL 


A necessary condition for taking cognizance of 
a case under clause (c) of section 190 of the 
Criminal Procedure Code is for the proceedings to 
be instituted upon information received from any 
person other than a Police Officer or upon the 
Magistrate's own knowledge or suspicion, : 

The report of the Police is not restricted merely 
to reports under Chapter XIV of the Criminal 
Procədure Code upon information lodged to the 
Police but embraces-all reports by the Police sub. 
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mitted under, aedtion 24, “of the Police 
application: by.. the Police to a. Ma sistrate to takee 
action’ against a person‘amounts to a “Police report” 
‘within the meatiing of the term‘in. clause (bi of 
oe. 190 of the: Criminal Procegure Code. [p.45 
col. I > 

The failure ‘to examine a ‘complainant under, 
section ,200 of the Criminal Procedure Code is a 
mery’ irregularity which can be subsequently soured 
and does not vitiate the proceedings. [p. 4t, ool. 2.] 


Applisation against the order pass by the 
Sab-Divibional Magistrate, Bhagalpur, dated 
Fith Dasenber 1919. 

“Mr. 9. A. Sami, for the Petitionera. 

. Mr, Manohar Lali, Assistant Gonarnamant 
Advocate; for the Orown. i 

JUDGMENT. —The patitioners haya move 
ed this’ Court - against .an order of the 
Sub-Divisional Offiser of Bhagalpur, datad 
llth -Desember 1919, summoning. them 
under sestion 155, Indian Penal Code, and 
contend that thé order is bad in law 
and ulfra:vires on acsount of the omission 
on the part of the Magistrate to examine 
the - complainant on oath under seation 
20) of the Code of -Criminal Prosedare 
before, issuing |. prosasses eagainst the 
aconsed, 

The Sub- Inspestor of Police of Bhagal- 
pur Mnufassil investigated into a riot said 
to have Been sommitted, on the 3rd De- 
sember 1919, on some lang, in whioh the 
petitioners are said to hays been interested 
and ultimately submitted a charge sheet 
in that oase. He made a separate applics- 
tion to the Magictrate on the <th Daosmber 
1919 stating that the riot had taken plaas 
_ for the benefit of the petitioners, who 
slaimed interest i ia the subjeot-matter of the 
dispute. |. 

- The Sab Tapal was not examined on 
oath under sestion..200 before summoning 
the aceused. Tre District Magistrate in 
his report submitted. to: this. Gourt in answer 
to the rule issued upon him, says that 
cognizance was taken under olauses (b) and 
(c) of section 190 of the Oode of Oriminal 
Procedure. Olause (e) bas obviously no" 
application. In the order in question, dated 
the lith Desember, the Magistrato expressly 
orders the proseoution of “all the 6 men 
noted in the Police report.” Therefore, the 
‘information upon whioh the Magistrate 
summoned the acsused, was clearly received 
from a Polise QOffiser, whieh is expressly 
exsluded from section 4 (A). The Magis- 
trate nowhere says that he instituted the 


Act, An 
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prosectings: “apan information ressived from 
any’ parion othar than a Poliss Of sor or 
upon his own kaowledga ‘or suspicion 
ragarding the odmmission of the offanae, 
in raspest of which the acansed were sum: 
moned by: him. This is a nasessary oon- 
dition for taking sognizinee under alause 
(o). The Magistrate did not somply with ` 
‘sastion 191, namely, to infrom the acoused 
that they. were entitled to haya” the oase 
tried by another Oourt asi: required. on 
orgnizauee having been taken under alause 
(c). This also shows that the Magis- 
trate did not take? ‘sogniz tHe ander ‘that 
olause. eed 
“ Aa to olause (b), Mr. Sami abnboadi:on 
behalf of the ‘petitioners thst the aplication 
of the Sub Inspestor was not a Police report 
within the meaning ‘ef the term in “tha 
slause, which must be limited: ‘to a Polias 
report submitted under section ` 173 of the 
Code with respest fo an offenae ‘sognizable 
by the Police: It is urged that the offense 
under section 155, Indian Penal Code, dis- 
elosed in the application of the Sab-Inspestsr 
ia, not a cogn'zsble one by the Police. The 
Sub Inspestor had no pawar to ‘investigate 
that offense, or to submit hig.report thereon 
whish might fisly bs dalled a Polise report. 
Ia this sontention Mr. Sami is undoubtedly 
supported by the Full Bench oasa of King-Hm- 
peor v. Sada (1) and Ram Lal v. Emperor 
(2) desided by a Single Judge of this Court. 
He is also supportel by the sase of Oht- 
damberam Pillai, In re (3). The Allahabad 
High Oourtand the Burma Ohief Oourt, = 
resently the Calontta High Court, have taken” 

contrary view ; vide, Sarferaz Khan v. Ha 
peror (4), Nga Saw Ke v. Emperor (5) follow- 
ing an earlier saseof the same Oourt in King- 
Emperor v. Nga Thaung (6), Harthar Roy 
yv. Emperor (7), Bhatrab ‘Ohandra Barua 
v. Hmperor (8). The. Fall Benoh 


(.) 26 B: 150; 3 Bom. L R. 586, 

(2) 55 Ind. Cas. 286; 1 P. L. T, 73; 21 Or. L, J. 269, 

(3) 1 Ind. Cas, 86; 32 M. 3; 6 M. L. T. 16; 9 Or, Ls 
1.1 

w 19 Ind. Cas, BIG’ 11 A. L. J. 33'; 14 Or. LS. 


O 27 Ind. Oas. 145; U. B. R. (1914) II, 19; 16 Cr. 


J. 97. 
KO Or. L. J. 1047; U. B. R. (1904.08) I, Or. 
25. 
PE 52 Ind. Cas. 595; 23 C. W. N. 481; 29 ©. L. J, 
888; 20 Or. L. J. 675. 
(8) 53 Ind. Cas. 698; 46 O, 807; 28 O. L. J. 318; 23 
G..W. N 484; 20 Cr. LJ. 194, 
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desision of the Bombay. High Court and the 
other aathorities ware soasidered in tha last 
two oases of the Oalsutta High Court referrad 
to above. 

_'The Bombay and Madras sasea ‘would soa 

fine the Police raport referred to in olauge 
(h). ta the Polise report submitted . in sogniz- 
able oases ander seosion 173 of the Ovda: 
The other High Ooarta would not pl a) 
any auch limitation and would nab aonfiaa 
them only to reporis under Chapter XLV of 
the Oode, far less to reportsin oogaiz»bla 
gases only.’ The opinion, therefore, seams 
to be equally dividéd and. it is: therefore, 
a diffisult task to deside which view ia 
sorrest. a 2 

The difonlty has been enhansed by the 
absence of definition of the worda “Polise 
report” either ia. thee Oode of Criminal Pro. 
cedure or in the Polise Ast (Y of 1831) or 
in the General Olauses Act. 

Under.sestion 190, sognizansca may be 
taker, (1) npon a complaint of faste, which 
e2nstitute such offense. 
. (2) Upon a Polise report of gush faots. 

(3) Upon informstion ressived. from any. 
person other than a Polios Offizxer or upzn 
his own knowledge cr suspicion that sush 
offenss has baaa som mitted. 

All offenaes cognizable by a Magistrate 
must, therefore, some within one or other 
of theaforesaid olause3. 

Waen sognizines is taken under slause 
(a) upon a complaint, the Magistrate is 
required to. examine the somplainant on 
oath nnder eestion 200 before taking action 
upon the complaint. 

, “Complaint has been defined in section 
4 (h) as meaning the allegation made orally 
or in writing to a Magistrate wiih a view 
to his taking sotion ander the Oode that 
some person has committed an offense, but 
if does not include the repart of .a Polise 
Offcer. The object of exeluding Police 
report from the definition of “oomplaint” 
is, obvionsly, to exslude it from the opera- 
tion of sestion 200 of the Code ard to 
obviate the nesessity of examining the 
Polise Officer before taking action apon 
his report. 

Now, Chaptere XIV of the Code deals 
with information to the Police and their 
powér to investigate. Such an information 
to the Police may be cf a sognizable 
offense cr of, a non-cognizable offense, 
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When. the information relates 69 a oogaiarble 
oase, it has. to ba redused to writing in 
the form prescribed by the 
“First Information report” (gestion 15 t). 
In the sase of ncn sogaizable offense, sub- 
Stanoa only of the information .is to be 
entered in the Station Diary (səstion 15%). 
The Polise is bound to invastigate into 
the information relating to the commission 
of a oognizvble offence. „He is not required 
to investigate a nonoognizable offences 
unless he is dirested to dogo by an order 
of the Magistrate and, when go dirested, 
he .i3 bound to investigate the same, jast 
as 8 aognizible offence (clansas 2 and 3 
of section 154), In either oase, when :the 
Police Officer makes investigation under 
Obapter XIV, he is required to submit to the 
Magistrate a reoort under sestion 173 in the 
form prescribed by the Lioeal Government, 


- The report ander section 173 may be of a sog- 


nizable offence or of a non-sognizable offence 
when .the Polise Officar is diraoted by the 
Magistrate to investigate it, The Magis. 
trates will, ‘therefore, be competent onder 
section :190 (b) to take sognizanee of .an 
offence upon a Polios report relating to a npn- 
gogaizvble offense, for section 137 ig not 
eonfined only to reportsin sogh‘zsble orges, 
Power of a Poliso Offiser§ to investigate 
and submit hés report ander seotion 173 
is the sama in sogo'zıble and non-oogniz ible 
eases, the only distigstion being that, in 
the latter case, h8 must have rego:yod order 
of the Magistrate to investigate into is. 
.The view taken in the Bombay and Madras 
cases and in the case. of this Court, Ram 


_ Lal v, Emperor (2), thata report of the 


Polisa must necessarily ba of. a cognizable 
sige gt pears 173, does not appear 
o be borne out by the aforesai isi 
in Chapter XLV. os eee 
The question then is, whether a Polise 
Officer aan make any, report ontside the 
provision of Chapter XiV of the Code, 
The QOhapter deals with the reports upon 
the information lodged to the Polise, as 
the heading of that Chapter and sections 
154 and 155 olearly indioate. But ig the 
action of Police confined only to an infor- 
matione lodged before him, or ean ‘he 
investigate Into offenses of his own ine 
itiative, or without any information lodged ° 
by any person P Every. Poliog Officer is, under 


Ast V of 1861, a member of the Polisa Foreg 


Qode oalléd ° 
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and the word “Police” is, therefore, defined 
in. section 1 to include all persons enrolled 
under the Act. The dnties of a Polise 
Officer haye, been defined by ethat Act and 
not by the Oode of Criminal „Prosedure, 
The .Code desis with the duties of Police, 
only so far as they relate to investigation 
‘of offences under the Code. Section 24 of 
the Aet lays down:« 

‘rt shall be lagvful for any Police Officer 
to. lay any information before a Magistrate 
and to apply for a summons, warrant, searah 
warrant or.sush other legal process as may 
by law issue against any person committing 
an offense.” ` aa 
“This duty of laying information and of 
moving the Court for action’ is irrespective 
of any information lodged "to the Polise 
by any. person referred to in Chapter XIV 
af the. Code of Orimins! Procedure, Now, 


when a Policse.Offiser acts _ under section - 


94 of the Police Act and submits his 
information, regarding. the ssmmission of 
the .offence to the Magistrate and applies 
for action to be taken thereor?, does it not 
become a report of that officer ? lt would 
seem to me that the answer must be in 
the affirmative. The report of the Police 
is, therefore, not restrioted only to reports 
under Chapter XLV upon information lodged 
to the Police, bat embraceseall reports by 
the Police submitted under sestion 24 of 
the Act. This is also borne ont by. - the 
fact that, neither in olaud 4 (h) exsluding 
the. Police. report from the definition of 
complaint, nor in slause (b) of sestion 190 
empowering the Magistrate to take oog: 
nizanoe upon: a Polise report, it is expressly 
asid that such a report must be a report 
under Chapter XIV of the Oode or report 
only of a sognizable offence. — We oannot 
restrict the meaning of Police report” 
and, to my mind, we have no right todo 
so by reading into clause (b) of seotion 
190, or.in olause (h) of sestion 4, words 
that are not there, The Legislature thought 
it derirabe to leave it unrestristed and 
we must interpret the law as it is. 

The word “report” in slause (b) is 
designed to distinguish it from a somplaint 
or information lodged by a privates person 
before a Magistrate. Complaint by a private 
person to a Magistrate somes under olau e 
(a) and information -by thé private person 
to a Magistrate somes Wunder slause’ (c), 
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JA raport to a Magistrate -by the Poliae 


somes under clause (b). The only limitation 
laid upon the report is that it must state 
fasts whioh eonstitutean offance. Applying 
this test to the application of the Polise 
Sab-Inspestor, dated the 9th Decamber 
1919, whieh I ao far purposely ‘refrained 
from ealling a Polias report, I have no 
doubt that it states facts, whieh prima 
jacie digslose an offensa against éĥe pə” 
titioners, and, with great-respest to the 
opinion of the learned, Judges who have 
taken 3 sontrary view, I hold that the said 
application of the Sub-Inspeator is a Polis 
‘report withinthe meaning of the term in olanbo 
(b) of section 190, and that the cognizance 
was properly taken by the Magistrafe under 
that olansa. The Magistrate was, therofora, 
not reqiired to examine “the Sub Lnspestor 
before issuing prosesses against the-asonge1. 
In this view, no question of the irregular.’ 
ites arises and the sontention of the learned 
Counsel on behalf of the petitioners . must 
fail, : 
- If, on the other hand, the report of the 
Police Officer was not a report within the 
meaning of olause (b) of section 190 and: 
was only a oamplaint under sestion 4. (A)- 
of the Oade, the omission to examine the 
Sub Inspestor under section . 200. was a 
mere irregularity and would. not vitiate the. 
proseejings against the petitioners, as 
held in the two resent deosisions of the 
Caloutta High QOourt raferrad to abova ani 
also by this Oourt in the oase . of 
Emperor v, Heman (ope (9), The irregularity,. 
if any, oan even now be sured by- examining 
the Snb-{nspeator on oath- and taking astion 
thereon, a3 the ease is at its initial stage. 

It has also been urged before me that: 
petitioners Nos,.1, 2 and 3 are the oacapiers- 
of the land in question, on whioh the riot: 
is said to have taken plaoe, aud have: been’ 
sent up for trial foc the offences sonnested: 
with the riot, and henas they sould. not: 
be charged with an offenee under sestion- 
155 of the Indian Penal Oode, inasmuch. 
as that section implies that the riot mast 
have been committed by persons other. 
than the osoupiers and holders of the land. 
This is-a matter of oonsideration by thd 
Magistrate, who 'a3 got seizin of the case. 

Another objection has been raised that 


(9) 58 Ind. Cas. 459; 1 P.U.T. 349; 21 Oy, p, J. 778, 
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the case under sestion 155 should not bs 
tried until the disposal of the riot oase.» 
This sontention is two-fold, Firatly, that 
it- has not yet bean establishsd’ that 
the riot had taken plase upon the land 
and so the petitioners sould not be prosecated, 
for an: offence under section 155, and 
sesondly, that the petitioners, partioularly 
Nos. 1, 2and 3, will be prejudiced in their’ 
déf enos | in thia case so long aa the rioting 
case is hot disposed of. 


It appears to me that the Deputy Magis’ 


trate, Mr. Ditt, où%the 22nd January: 1920; 
upon the application of the’ Ooart Subi" 
Inspeetor ordered the present 


oase. This order wasi however, set aside 


by the Sub Divisional Offiser on the Ist May; 


and the case has ebaen ordered to prossed: 

On-the 10th May 1920; an applisabion was 
made on behalf of the asensed, similar to- 
that made by thé Court Inspestor on the 
22nd January. The Sub Divisional Magis- 
trate has rejected this petition as well, and 
the: ‘reason given for not ‘asseding to the 
prayer. of both the parties, the’ saso would: 
then be inordinately ‘delayed. -There id 
` some forse- in the contention of Mr’ Sami: 
that the riot; which is sub” judice, must: 
be established before the sase under seation 
155 ean proseed, “and: also that the asoused 
would be ‘seriously ‘projudiead in defending’ 
themselves id this sase, so long a8 the 


riot’ case is" not disposed’ of and that the- 


assusëd Nos. 1, 2 and 3 would ba eat 
more: prejudiead and ineonvenienced ` 


defending themselves simultaneously in both: 


the oases. I--understand ‘the trial-of the 
rioting ease has already seommenced: and 
witnesses are being examined and will, 


I hope; bë- finished within a` reasonable’ 


time: 
For’ all (hias reasons, I think, ‘that this 


ease must be postponed ‘till: the : disposal > 


of the. rioting'.o1se, and I “adoordingly 
direot the stay | of this “0856. 4 


P roceedings stayed 


aati ar 
A 


INDIAN OASES. 


gases “to be ~ 
postponed till- the disposal of the rioting | 


45, 


MADRAS HIGH COURT. 
ORIMINAL Revision Oase No, 711 or 1919. 
Criminat Revision Petition No, 603 or 1919. . 
January 22, 1920, 


`- Present :—Justioe Sir William ‘Ayling, Kr., l 


and Mr. Justies Ooutts-Trotter. 
HUSSAINA BBRARI—Acousep—e* . 
PETITIONER : 
versue - 


EMPEROR—Responpent..  - 
Penal Code (Act XLV of 1860), s 211—Workman’s 
Breach of Contract, Act (XI of 1859), 5. 1, complaint 
ar withdrawn” before passing of any order, whether 
mhal proceeding,” f 


aa 


The mere initiation of a Toue under the ` 
preliminary portion of section 1 of the Workman's - 
Breach of Contract Act “for execution of the’ work 
or for re-payment of the advance which is with.» 
drawn before any order is made therein is not a 

“criminal proceeding” within the meaning of. section 
211 of the Penal Code. [p. 4% col. 2,] 


Criminal revision petition under sections 
435 and 439 of the Criminal Prosedure Code, 
against the sonvistion and sentense of the 
accused by .the Sessions Juadge,. South 
Kanara, i in Criminal Appeal No. 19 of 1919, ° 
filed against the sonvioction and sentenss 
of the assused by the Sub. Divisional Magis- . 
ia Santa in Qalendar Case No. 33 
of 19 3 ° 


FAOTS appear from the judgment, 

Mr. B. Sitarema Rao, for the’ Petitioner.— 
The conviction of the acaused is bad in law. 
The proseedings under the first part of Aot- 
XIII of 1859 are*not criminal. There is no: 
penalty immediately following on the enquiry - 
under that part. An order ‘for spesifie per- ` 
formanse is made as a result of that. enquity i 
and the penal portion is embodied in the- 
second part of the section, wherein disobedi- ` 
ensé of the order is made punishable,- 
Theréfore, the presentation of á somplaint 
under the'sestion is mot the institution of 
criminal proceedings within the meaning of © 
sectién 211, Indian Penal Code; sea Aritisooré > 
Sanyast, Ta the inattér_of (1), King-Emperor 


"y, Takasi Nukayya(2). In Derby Oorporation: 


v. Derbishive County. Ocuncil (3), in a ease’ 
under the Rivers Pollution Prevention Aot, it. 
was held-that the initial staged of proceedings 
whieh result in orders for injunetion by: 
4 

(1) 28 M. 37; 1 Weir 671; 2" Or Lif 3,149 

(2) 24 M, 660; L Weir 673. 

(8) (1897) A.O. 650; 66 L.-J. Q B: 701; 27 Ln 1° 
107; 46 W, B. 48; 62 J, Prt 


$ 
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County Judge are not criminal prossedings 
but that the proseedings besome penal only 
when the accused are punished for dis- 
’ obådiense of the order. See al: 70 Reg. v. 
Whitchurch (4). - | 

Mr. FV. L, Bthtrag, for the Publie Pro- 
seoutor, fcr the Crown.—-It was found as a 
fact tfit the complaint was a false one. 
The preamble of the Aot shows thatit was 
intended to be a Benal enastment. The 
offenee referred to ein the Aot is the original 
offense of breash of sontraet, which it is the 
policy of the Aot‘ to prevent afid for whioh- 
eventually punishment ia provided. “The 
first -part of -sestion | of Aat XIII of 
1859. cannot be detached from the second 
part. All that the first part does is to give 
a leus yænitentiæ “to the accused in the event 
of his complying with the order eitker: for” 
return of the advange or for performanae 


‘of the. stipulated work. There is a punish- 


ment provided in the event of his not som- 
plying with the order, Every step from. the 
l presentation “of the eomplaint must be deem- 
ed to.be a êriming] ;proseeding; The epact-.- 
ment.is, in form and. éubstance, and by its 
preamble, a penal one. |. - we 


‘ORDER.—In this ‘oase the acoused 
was ehargede under section 211 of the 
Indian Penal. Code with making a false 
charge against one Angara Moakari,: ‘under 
section l- of’ the Workman’s Breach of 
Contract Act, XILI--of 1859,..:In order to 
determine the. point at Isane, whish is one 
of considerable interest, it is necessary to 
examine both the wording of section 211 of. 
the Indian Penal Code, under whioh the: 
aconsed was” convisted, and the wording of. 
the. “‘Workman’a *Breash . of Contrast Ast. 
Sdetion-211 of the Penal Code is as follows: 

“Whoever, with intent to cause injury. 
ta: auy:»persop, ‘institutes or eauses to be 
instituted, apy’ criminal proseeding against 
that -persor, or- falsely charges any person . 
with having sommitted an offence, knowing 
that there is. no just or lawful ground for. 
sneh- proogeding or’ ehbarge against that, 
person, shall be: punished, ets.” 

< By' the Workman’ a Breagh of Contraet Act, 
nestion: L, it is-enacted as follows : : 

“When any artificer, workman or labourer 

ar a D. 53450 L. J. M. 0. 99; 45 L, 
879; 29 W. R. 922; 45 J. P,-617,, z 
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shall have received from any mastèr or 
employer, resident or sarrying on' business in 
any Presidency town, or from any person aot- 
ing on behalf of such master or employer; an 
advance cf money on acsount of any work 
whieh he shall have sontrasted to perform, 
cr to get performed by any... artificers, 
workmen or labourers,...shall wilfully, and: 
without lawful or reasonable excuse, neglect or 
refuse to perform, or get performed, suek work 
aesording to the terms of his outcast: such 
master or employer, or any susah person as 
aforesaid,’ may complai? to a Magistrate: of' 


Polise, and the Magistrate shall thereupon 


issue a summons or a warrant, as he shall 
think proper, for bringing before him’ sush 
“artifiser, workman or labourer, and shall hear 
and determine the case.” And section 2 
‘enaots: “If itshall be proyed to the satisfac- 
tion of the Magistrate that such artificer, 
workman or labourer has reesivdd- money in 
adyanoe from the complainant on account’ 
of Any work; ‘and has wilfully, and : withoat - 
lawful ‘or reasonable exonse, neglested -- or 
refused to perform, or get performed, the 
same aosording to the terms of his sontrast, 
at the option of the 
complainant,’ either order such artifiver, 
workman or labourer to re- “pay the. money 
advanced, or sush part thereòf as may seem 
tothe Magistrate just and proper? or order 
him to perform, cr get performed, such 
work according: to the terms of his sontrast ; 
and if sugh artificer, workman or labourer: 
shall fail to comply with the said order, 
the Magistrate may sentence him to be’impri- ` 
soned with hard labour fora term not exseed- 
ing three months. "n 

It was proved in the lower Court; ard it 
is not contested here, that the: prosgedings ` 
lannshed under sestion 1 of the Workman’s. 
Breash of Contract Aot were, in faot, falsely 
brought and that the. charge was s “baseless 
one, and indeed” it was withdrawn’ almost: 
immediately the oase came on, ‘The employer- 
has been eonvisted under sestion 211 for false- 
ly bringing those proceedings, The only point 
he takes before ua is that the proseedings 
under the Workman’s Breash of Contrast Aci 
are not oriminal proseedings within the 
meaning of section 211, Indian Penal Code. 

There has been a ood deni of argument as 
to what the dividing line is in matters of this 
kind between criminal and sivil proseedings 
and various analogies were suggested on_ one 
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side or the otber of-the-line. But. we . think 
that this maiter has been clearly desided by 
a ruling of the House of Lords in England, cn 
a very analogons set of statutory provisions, 
go that it is needless to. indulge » i in wide 
speculations. as to the presise - differentia of 
criminal from. siyil proceedings _in general. 
. If.one looks at. the Aot, the preamble of ib 
would certainly lend sulont to the idea that 
the Ast regarded some portion, at any rate, 
of the proseedings as oriminal beoanse the 
preamble resites that mush loss acd inson- 
veniense are sustained, by employers from 
fraudulent breach of contrast on the part of 
workmen who have received advances and 
actually resites tha inadequacy of the 
remedy by a suit in the Oivil Courts and 
adds that‘ 

“It is just and proper that persons saik 
of suh frandalent brébhah cf contrast should 
be subjest to punishment,” and it goes on to 
nast the provisions which’ have been already 
seb put, 

“It was argued on behalf of the respondent 
that the offence referred to in the Ast must 
be regarded as the original offence of breach 
of contrac’, beoause that is the thing which, 
in the terms of this preamble, the Ast sets 
out to punish or, at any rate, to prevent, There 
have been decisions of this Oourt to the 
effect that the offence created by the Aot is 
not the original breash. of, contrast on the 
part of ‘the .workman -but ‘his subsequent 
disobedience to what we may- cal], the. order 
for specific performanoe „whioh entails the 
puvishment by imprisonment, That opinion 


was expressed by a Benoh, of three, Jadges of. 


this Court, Sir Arnold White; 0. J. Davies, 
and Benson: JJ. in Anusosri Sanyası, In. the 
maiter. of (1) aad Sir. Arnold White. BBY } .- 

“The offence created, hy..the, Aot isi not 
the neglest or refusal of the.. workman to 
perform his aontrast but the failure. af the 
workman to comply with an order; mada. by 
the Magistrate that. the workman.. re-pay 
the money advansed or perform the oon- 
trast,” 

There is a similar ruling in King-Emperor 
vy. Takasi Nukay,ya (2). Perhaps, logiaally, 
the offence is something that somprehends 
both those elements. The offence is somplet- 
ed when the worknfan who has broken the 
contract and who has had an order under 
section 2 made agsinst him fails to obey that 
order of the Magistrate. The necessary 


INDIAN::OASES. 


wot yp se ee e. riw, pipe Rates. 
* 


ingredients in the.offenea ara : he must have 
broken a,contract; an order under seation: 2 
must have heen paseed and bə must. have | 
disobeyed that.order, When those elements ` 
are present, there is an offance..as_ it 
would .be.-defined for statutory purposer; 
4g. fcr. inegertion-in a Oriminal Code, „To 
that the argumant is that..the whole ‘prodsed 
ings must be regarded as one and that, ag the 
offence, as we.-have defintd it, when oom- 
pleted, culminates in a liability to punish- 
ment by -inprisotiment whieh, of sourse, 
obviously savouré of a oriminal preseeding, 
every step from the inception’ must be 
regarded as a step in a oriminal ` reali 
and itis said that you oannot split ap 8 

statutory procedure into two parts, one n 

whioh you are prepared to oll- ‘eriminal aed 
the other aiyil, The argument, to our mind, * 
ia disposed of by the oase af Derby Corporat ‘on 
v. Derbyshire County Council (3). In that 
sage there’had been a proceeding under thé 
Rivers Pollution Prevention Ast of 1873) 
The Ast, in ita general scheme, providéd 
something very muoh of the naturs of the 
remedy in this’oase. The proceedings by ‘the 
2 ot are laid in the County Conrt, ‘the Civil 
Court of the District, By the” As‘, the 
County Contail is enabled to brigg proseed: 
ings against persons who are alleged: to have 
offended against ethe Aot by polluting. rivers, 
Thereupon, the *Connty Oourt Jadge hag 
power to pass orders (if he finds that there 
was pollution) either in the nature of an 
injunotion or by allowing alimited time for 
new measures to be taken ora new ssheme 
earried cut fo ` obviate “or. abate -the 
pollution. After the time limited by the 
order has expired, it is sompstent. to the 
looal authority to apply to the County Court 
Judge fora penal order levying a sum of 
money for every day that the defendant 
continues in default. In this oase, the 
County Counsil had started proceedings for an 
order against the Derby Corporation. -In the 


, course of those proceedings they ‘applied .to 


the learned Qounty Vourt Judge for an order 
for discovery of dcouments.. They said that 
it was impossible for them to put before. the 
Oourt the proper materials with regard to the 
methods of disposal of sewage and so forth 
oarried oft’ by the Corporation unless: the 
Corporation were compelled to make dissovery 
of dosuments, plans, maps and so forth, 
That was resisted on the ground that the 
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‘nature of the prooesdings was penal or 


criminal beeause the proseedings that ware. 


.eommenced were a step towards the resovery 


of a penalty, and reliance WAS plased in 
argument pon the oase of Reg. v. Whticiurch 
(4) to which I shall refer presently. The 
House of-Lords held, that discovery sould be 
ordered besause the initial stage of the pro- 
seedings was not criminal or panal at all, 
Lord Herschell, at page 552, says z 


o 

“I will deal with the first objection, namely, 
that this is a penal proseeding—a proceeding 
which may end in a penalty. It seeme fo me 
nothing of the kind. This proaeeding never san 
end ina penalty, All it san end in isan order 
under sueh terms and oonditions as the 
County Court: Judge thinks reasonable to pre- 
vent or abate.a nuisance. The Legislature has 
provided that, if that order is disobeyed, than 
the County Court ‘Judge may impose a 
penalty not exceeding £50 a day, as he 
thinks reasonable, payable to such persons as 
he ‘thinks right, upon the authority or person 
who has disobeyed the order. My Lords, 
that is a separate and indepefident proseed- 
ing. - It is true it is taken, as itis said, in the 
gation‘or the proseeding; but it is really a 
separate proséeding in whish the penalty for 
disobedience .is imposed, The proceeding 
itself is no. more a proceeding that may 
subjest the present appellants: to a penalty 
than is:every proseeding whioh is ever taken 
in a Court of justice.” i i ği 
. Their Lordships held, that where you have 
a remedial power vested in the Court. in the 
firat instanee, followed by a penalty’ on 
disobedience of the order made in the first 
instanee,-it. is the second proseeding alone 
that is penal in sbaraster, and the first has no 
renal sharaster whatever. 
ih The cose of -Reg. v. Whitchurch (4) was .a 
proceeding under the Pablie Health Ast of 
1875.. Sestion 94 of that Act vests in. the 
‘yarious looal Authorities, aa defined by the 
Act, the power to serve- notice on a perscn 
by whose act any nuisance cognizable by. the 
joeal authority is caused, requiring the person 
on‘whom the noties is served to abate the 
nuisatice within the time speeified by -the 
authority and earry,,out the works required. 
for: the purpose. Then, by section. 93, on 
non-somplianée with the notice, the losal 
authority. ean lay a somplaint before a 
Justice -of the- Penaa and be can issue 
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& summons requiring the person named in the 
appear before a ‘Court of 
summary jurisdistion and the -Oourt of 
summary jurisdiction is enabled by section 
96 to make an order for the exesution of the 
works, and may also by .the same order 
impose & penalty on the person on whom the 
order was made. . fb is obvious that the - 
analogy of that ease cannot be applied to the 
present one. The proseeding of ethe local 
authority corresponds to the first’ proseeding: 
in the second seation of the Workman’s 
Breach of Contract. A@t where the Magistrate; 
in the first instanse; makes an order in the 
nature of an order for specific performance. 
Inthe Poblio Health Act that part is not 
vested im a Court but is left to the: losal 
authority in the first instanoe, whioh goes 
very strongly to show that you cannot regard 
that part of the prooeedings whioh 13 not.even: 
in a Oourt asin any way oriminal, “Then; 
when the matter comes before the Magistrate 
he has, jurisdistion from the very outset; 
without any . further. <default - being : made, 
to impose a penalty, as-luord Davey pointed‘ 
out. in Derby Corporation vè Derbyshire 
County Oounctl (3), - f - 
We are of opinion, that the authority of the: 
House of Lords finally establishes: that,. in- 
sages of an analogous kind, .the initial pro 
csedings which ocan:only end in the ‘natura 
of an order. for speoifie performanse must be 
separated from the final proseedings which: 
will issue on disobedience of that order. It. 
iş the latter portion of the proseedings. alone’ 
that can in any way ‘be described as 
criminal proeeedings and may some under 
sestion 211,. Indian Penal Code. In the 
present instanoe, the only : proceedings that- 
were launched were under the preliminary 
portion of the .sestion for exesution of the 
work or for re-payment of the advance, and 
we are of: opinion that those not being 
oriminal- proseedings the present sonviction- 
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PROVASH CHANDRA OHATTERJER V. JAHARUDDIN MONDAL, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decre No. 6 
oF 1918. 

June 15, 1920. 
Present :—-Mr. Justice Walmsley and 
Mr. Juastise Buskland. 


PROVASH OHANDRA CHATTERJEE 
a [)EFENDANT — APPELLANT 
VET3US 


JAHAR-UD-DIN MONDAL AND on HIS 
DEaTH HIS HEIRS ASIMADDI MONDAL AND 


OTHE RS—~PLAINTIFES— RESPONDENTS. 
Bengal Tenancy Act (VII of 1885), s. 15— Omission 
to comply with provisions of section, effect of -—Landlord 
and tenant—Permanent tefure-holder, heirs of, failing 
to get registration of names, position of. 


The interests of the heirs of a recorded permanent 
tenure-holder in the tenure, cannot be destroyed 
by proceedings to which they were not parties, 
merely because they omitted to comply with the pro- 
visions of sectian 15 of the Bengal Tenancy Act, 
. [p 50, col. 2.) 


Appeal against the decree of the Ist 
Additional District Judge, 24-Pergannahs, 
dated the 22th of August 1917, modifying 
that of the Mansif, 2nd Court, at Basirhat, 
dated the 28th of February 1916. 


. FACTS appear from the judgment. 

: Babu Brojolal Ohakraburty (with him Babu 
Gurudas Sinha), for the Appellant.—I am the 
landlord and I obtained a deeree against 
the sole recorded tenant in a suit for rent, 
Therefore, in exesution of that decree the 
entire tenure passed to the auction pur- 
chaser, Under section 15 of the Bengal 
Tenaney Ast, the heirs of the original tenure- 
holder were bound to notify the suesession 
to the landlord. By omitting to somply 
with the provisions of that section, they are 
not entitled now to question the validity of 
the proseedings to which they were not 
parties, Refers to Nitey: Behari Saha Fara- 
manik v. Hari Govinda Saha (1). < 

-- Babu Biraj Mohan Mo:oomdar (with him 
Babu Banku Behari Mullik Ohowdhuri), for 
Deputy Registrar, for the Respond 
ents.—There is no definite finding that 
the tenure in question was a permanent 
tenure, so that section 15 of the Bengal 
'Penaney Act does not apply. Hven if it does 
apply, mere omisgion, of the heirs to register 
their names in the landlord’s shertstha aannot 
have'the effeet of “eancelling their interest 
in tha tenure by a proeeeding to whieh 


(1) 26:0. 677; 13 Ind, Deo. (N. 8.) 1088, 
4 


they were no parties. Besides, it has been 
found that the landlord in registering the 
name of Gafur was perfeotly aware that 
he was exeluoding the heira of the original 
tenure-holder, so that Nifay: ‘Behari Saha 
Paramanik v, Hart Govinda Saha (1) has no 
application. See Jeo Lal Singh*y. unga 
Pershad (2). 

Babu Brojolal Chakrabyrtty replied. 

JUDGMENT.—The facts from whieh 
this appeal arises are “as followa: one 
Ekim Molla had three Jamas ; he died abont 
1220 B, S. leaving a widow, Bibijan, and two 
daughters : the daughters died before their 
mother : one of them, Arifa left a son, Gafar, 
who survived his grandmother. Bibijan died 
in 1809. In 1907 the landlord brought a rent 
suit for the rentof the three jamas agaiast 
Gafar alone, and obtained a deoree, and in 
execution of that decres the saused the jamas 
to be sold and bought them himself in 
January 1908 after which he granted settle- 
ment to various tenants, “ 

One of the plaintiffa isa sister, Bibijan, 
and the othgr plaintiffs are the sons of a 
second sister. They olaim to be the heirs 
of Bibijan: they say that Gafur did not 
inherit any interest in the jams, and that 
the desrese against him only had no effest 
so far as they are conserned. 

The first defendant, the appellant, is the 
landlord. The other defendants are tenants 


to whom the landlord granted settlemént 
‘ after his purehase; they have not sontested 


the suit, 
them. 
In addition to a olaim by inheritanse, 
the plaintiffs set up the slaim that Exim 
Molla had transferred the entire interest to 
Bibijan by a hebanama, and also that, after 
Ekim’s death, Bibijan had held the land 
adversely to her daughters and others for 
over twelve years, Both these olaims have 
been desided against the plaintiffs and both 
the lower Courts have found that the plaint- 
ifs sannot claim more than the shara 
whieh bad passed to Bibijan by the death 
of her husband, and, later, of her daughter. 
The firat Court found this share to be 5 
annas, 12 gandas, odd, bnt the lower 
Appellate, Court fixed it at 4 annas, 1 ganda, 
odd ; and, although the third ground in the 
memorandum of appeal relates to this point, 


and we are not sonserned with 


(2) 10 C. 996 at p. 1004; 5 Ind, Deo, (N. 5.) 664, 
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nothing was said about if in argument, 
so the interest in dispute must be taken 
to be 4-annas, 1 ganda, odd, share in the 
jamas, : è . 


It is common ground that after Bibijan’s 
death Gafur’s name was registered in the 
landlerd’s sertsta, while the plaintiffs’ names 
were not so registered, The desree was 
obtained by the landlord against the sole re- 
corded tenant. , 


The sontention of the oiae landlord 
is that, as he obtained a dêĝsree against the 
sole rogorded tenant, the exeeutio? sale 
passed .the entire tenure, andthe plaintiffs 
are boand by the deoree and the sale. 


On the other hand, the case for the plaint- 
iffa is that asthey were not parties to the 
suit, and as Gafur did not represent them, 
their interests were not affected by the desree 
and the sale. The lower Courts have aasept- 
ed this view. ` 


As to the nature of the tenanoy, it appears 
that the landlord urged that the jamas were 
raiyati jamas, and that he did so to bring 
in the suit within the spesial rule of 
limitation. His own Pleader, however, had 
to admit that the jamas were tenures. Now 
the plaintiffs suggest that, though they may 
be tenures, they are not” proved to be 
permanent tenures: their claim by inherit- 
ance, however, is based on one of the character- 
istios of a permanant tqnure, and, although 
the pleadings oarry the history of the tenures 
back for more than sixty years, there is no 
reference to any time limit, so I have no 
doubt that the tenures in dispute are perma. 
nent tenures. 

Another preliminary point is in regard to 
the nature of the sale. One of the grounds 
taken in the memorandum of appeal is 
that the sale was a sale under a rent 
deorce, that is, that it had the offest of 

a sale held under QOhapter XIV of the 
Wanariey Aot. The learned Vakil for the 
appellant, however, has not pressed this 
point: he says that the lower Courts are 
wrong in treating the decree as a money- 
decoraa but that the effeab is the same in 
the siroumstances of this case, His argu- 
ment ia that asthe jamas are permanent 
tenures ‘the plaintiffs onght to have regia. 
tered their names in accordance with the 
provisions of section lo of the Tenanoy 


Act, that as they did not do so, the land" 


‘lord was under no obligation’ to seek them 


they were non-transferable. 


out, that it was enough for him to eue 
Gafur, who had caused his name to be 
registered, and that, whatever view be taken 
ofthe nature of the deorse, inasmush as 
it was against the sole recorded tenant, the 
whole interest passed. In other worda, he 
urges that, by omitting to aomply with the 
provisions of sestion 15 of the J'enansy 
Ast, the plaintiffs ineurred the Penalty of 
having their interest destroyed by pro- 
seedings to which they were nt parties. 
Before examining this brcad proposition, 
it is desirable to refer again to the pleadings 
and to the findings of fast resorded by the 
lower Courts. I have alraady said that 
acoording to the landlord, now appellant, 
the tensnsies were raiyajis, and further that 
-He also ssid 
that Gafur ard his father possessed the lands 
by oultivating them. With regard to re- 
gistration, he said that Gafur’s name was 
registsred in bis sertsta, not that Gafur had 


‘somplied with the provisions of sedation 15 


of the Teranay Aot. Then, the findings of 
the lower Coarts about this registration are 
not favourable to the landlord: the first 
Court saya that Rahamatulla got his son’s 
name registered to defeat the plaintiff's 
claim, while the learned Judge points out 
that Rehamatuolla was then in the service 
of the landlord, and he says that. the land- 
lord must have been perfectly aware that 
in registering the name of Gafar alone he 
was exoluding Bibijan’s heirs, 

It ig true that the plaintiffs did not take 
the steps which they ought to have tuken 
to safeguard their intereste, but, in view 
of the facts and findings whioh I have just 
mentioned, I do not think that mere failure 
on the part of the plaintiffs to sause their 
names to be registered entitles the landlord 
to succeed, “In the oase of Nitayt Behari 
Saha i aramantk y. Hari Govinda Saha (1) 
the learned Judges did not rest their decision 
on the bare proposition now advanced for 
the landlord as they might have done had 
they thought it oorrest, but they referred 
to the special features of the oase and they 
quoted with approval the distum of Sir 
Riohard GŒ rth, O. J., in An earlier case* that 
“the sale must be one whioh in justice and 
equity ought to operate as arsla of the 
— #§ee Jeo Lal Singhiv. Ganga Pershad, 10 C,1996—~Zd. 
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tenure,” Inthe present oase that sannot 


be said of the sale, and, therefore, I think- 


that we should affirm the decision of the 
lower Court and dismiss the appeal with 
oosts, 


Appeal Aimed. 


LAHORE HIGH COURT. 

Miscetzangcous Frest Civin Appeat No, 206 

-~ or 1919. 
Ostober 18, 1920. 
Fresent :— Mr. a astiaa Abdul Raoof. 
RAM JAS— APPELLANT 

i LETLUS 

-KATHA SINGH arD OTHEKS——- OPPOSITE 


PARTY— RESPONDENTS, 

Provincial Insolvency Act (III of 1907), ss. 10, 47 
—Death of debtor-—-Continuance of proceedings— 
Legal representatives of debtor, whether can be brought 
on record, 


Proceedings in insolvency do not abate by reason 
of the death of the debtor, and the Oourt has power 
ta bring on to the record of the insolvency proceed. 
ings the names of the personal legal a aan a te 
of the deceased insolvent, 


‘Miscellaneous first appeal fron the order 
of the ‘Distriet Judge, Eyallpur, dated the 
21st December 1918. 

Mr. Nanak Ohand, for the Appellant. 

Sardar Kharak Singh, for the Respondents. 

JUDGMENT.—The only question that 
arises for the desision of this appeal is, 
whether, by reason of the death of the 
insolvent, the proseedings in insolyensy had 
abated. The provisions of section 10 
of the *Insolyensy Aot are alear on the 
point and supply a olear reply on the 
question. The sestion runs thus, — 

“If a debtor by or against whom an. 
insolyensy petition has been presented dies, 
the proseedings in the matter shall, unless 
the Court otherwise orders, ba osontinued 


` ‘as if he were alive.” 


The only matter whioh requires sonsidera- 
tion' ia, whether thé personal legal representa- 
- tiyea of the deseased debtor ought to have 
been substituted in his plass on the record, 
Sestion 47 of the Aot provides that, 
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“Subjest to the provisions of this Ast, 
‘the Court, in regard to proceedings under 
this Act, shall bave the same powers and 
shall follow the same procedure as if has 
and follows In the exercise of original sivil 
juriadiotion.” The Court, therefore, had power 
to bring on the resord of the insoivenoy pro- 
seedings the names of the legal representatives 
of the deceased insolvent. The applisation 
for the substitution of the names was 
made and the Oourt apparently granted 
that applisation, besanse notices were 
issued to tie legal representatives to 
show "cause why an order for insolvency 
should not be made on the applieation of 
the sreditor, Apparently, therefore, the 
Court had not “ordered otherwise’, but 
had allowed the proceedings to continue 
within the meaning of seotion 10 of the 
Insolyansy Ast. I allow this appeal, set 
aside the order of the Court below rejest- 
ing the application and send the ease 
back to it under Order «XLI, rule 23 tobe 
reinstated to its original uumber and be 
disposed of qscording to law. 
Costa will abide the result. 


Appeal allowed. 


CALOUTTA HIGH COURT. 
APPEAL FROM Ornar No, 321 oF 1918, 
December 22, 1919, 

Present :-—-Mr. Justiee Teunon and 
Mr, Justice Beasheroft., 
NOOKOOR CHANDRA MULLIOK— 
DECREE- HOLDER— APPHLLANT 


versus 
RAJANI KANTA GHOSH# AND OTHERS — 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 2 (2)— 
Decree - Order setting aside ex parte decree—Rubkari 
drawn wup—Rubkari, whether decree—Haecution— 
Limitation, terminus & quo, 


An order granting “with costs’ an application 
to set aside an ew parte decree was made on 27th 
February 1915, and on the 8th March 1915 a docu- 
ment, described as a “rubkari”, was drawn up 
which specified the amount of the costs payable 
to the successful applicant On bth Maroh 1y18 
the applicant applied jn execution for realisation 


* 
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of his costs, but his application was dismissed as 
time-barred, the Court holding that the rubkari - 
wasa decree, and that limitation commenced on 
27th February 1915: 

Held, that the. rubkari was not a @scree within the 
meaning of section 2 2) of the Civil Procedure Code 
but was an .order within section 2 (14) of the Code 
which completed and rendered the order of 27th 
Februdry 1915 capable of executlon, and limitation 
commenced to run from 8th Maroh 1915, and, 
therefore, the application for execution was ' within 
time, 


Appeal against the order of the Officiating 
Subordinate Judge, 2nd Court, Hooghly, 
dated the 29th of July 1918° affirming the 
order of the Mursif, 3rd Court, at Serammpore, 
dated the 2nd of April 1918, 

FAOTS appear from the judgment. 

Babu Sitaram PEaneriee, for the Appel- 
lant.—This appeal arices out of an appli- 
cation for exesution. of a formal order for 
costs, What happened was this. I applied for 
setting aside an ¿æ parte desree. My applica- 
tion wai granted with eosts on the 27th of 
February 1915 bat a formal dooument 
specifying the amount payable to me by way 
of ocsts was not drawn up til] the 8th of 
March following. On the 6th of Marsh 1918 
the appellant before your Lordships applied 
for the exesation of his decree for sorts. 

I submit ¢bat both the Courts below have 
fallen into an error in holding that my 
application for exeoution is bérred by limita- 
tion. Order XX, rule 7, of fhe Code of Civil 
Prosedure sannot app? to the present oase, 
In this oase the amount,of ccsis was not 
assertained till the 8th of Marah 1915. On 
the 27th of February 1915, the date on 
whish judgment was delivered, there was no 
decrees io my favour which sould be executed. 
Time did not begin to run against the desree- 
holder until he knew the amount for whish 
exesution was to issue. 

[Tzunon, J.—In somputing the period of 
limitation for an application to exesute a 
desree the time requisite for taking sopy 
of judgment snd decree is not exsladed. | 

Yes, my Lord, 

Refers to Ratnachallam v. Venkatrama Ayyar 
(1) and Vydtanatha Iyer v. Subramanian 
Pattur (2). 

The formal order for costa was nota desree 
within the meaning of section 2, clause (2) ` 
but it wes an order capable of exesvtion 


(1) 29 M. 46. 
(2) 10 Ind. Cas. 652; 86 M, 104; 21 M, Ia J. 646 


paesed in favcur of tte deoree-holder witbin 
“the mearirg cf seotion 2, clause (3) of the 
Cede cf Oivil Procedure, 

Babu Biraj Mohun Majumdar, for the Re- 
sroncents.— The date of the deeree is the date 
on, whish the judgment vas pronourced, 
Refers to Afeul Hossain v. Umda Bibi (3), 
Golam Goffar Mandal v. Golan Bibi (4) 
and Rakhal Das Maiumdar v. Jogendra Narain 
Majumdar (b), In thia view, the* pre ent 
applisation for exesution wascl.arly tarred 
by limitation, If it be said that the rubkarz 
was rot a decree within the meaning of 
zeation 2, olanse (2), Civil Procedure Coce, 
then I submit that no sssond appeal lias in 
the prerent ease. 

But Sitaram Banerjes briefly repliad, 

JUDGMENT, 

Teunon, J.—In this sana i‘ appears that on 
tte 27th February 1915 the Mursif of 
Serampore granted “with oosts” what was 
in effect an application for tetting asile an 
ex parte deoree. 

On the 8th of Maroh. fol: owing, a formal 
document described as a “rubkari” was 
drawn up. In this dosument tte sum (Rs. 
26.10 0) payable by way of acsis to the sno 
cessful applicant was specified. 

On the 6th Maroh 1918 the applisan', wba 
is the appellant before us, applied in execu 
tion for the realisation of his costs. 

The question tefore us is, whether ttà 
applioation in exeoution is barred by limita- 
tion. 

Both the Courts regarded or treated tha 

“rubkari® of the 8th of Maroh 1915 as a 
deoree and, applying the p-ovisions of tke 
Civil] Prasedare Code, Order XX, rule 7, held 
that limitation ran from the 27th of February 
1915, and that the aprellant’s application was, 
barred. 

In this, we are of opinion, 
fallen into error. 

Ths rubkart is nota deores within the 
_ meaning of szotion 2 (2) of the Code, but is 
“an order within the meaning of sestion 2 
(14) whish sompletes and renders eapable 
of execution the insomplete order made on 
the 27th of February, Limitation, therefore, 
. runs from the 8th of Mareh 1915 and the 
presont application is, thesefore, within time. 

It is next oontended that, in the view 

(8) 1 0, W. N. 93. r 


(4) 25 0. 109; 13 Ind. Deo. (N. 8.) 75, 


they have 
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tbus sef out, no second appeal lies, but this 
is to overlook the deSnition of daore3-holdar 
_ in sestion 2 (3) and also the provisions of 
cestion 36 of the Code, whioh has the effect 
of making the question that arose and now 
arises between the parties one determined 
under tha provisions of ssstion 47 of the 
Code. 
in the result; this appeal is desreed with 
aosis. Wearing fee one gold mohour. 
_ Beacacrort, J.—I agres, 


hd 
eee kakak 


Appeal decreed. 


gê BOMBAY HIGH COURT. 
Oxiermat Civit Jugispiction Arrear No, 12 
z or 1920, 
July 20, 1920. 
“Present :-—Sir Norman Magleod, KT., Chief 
> Justise, and Mr, Justice Fa woott. 
MANILAL MOTILAL AND OTHERS 
~- DcPenDants—APPELLANSS 
térsus 
GOKALDAS ROWJI ann OTHERS 
— PLAINTI} Pa— RAS PONDONTS, 
Civil Procedure Code (Act Y of 1903), O. XXIII, r. 
8, Sch. IT, paras, 20, 2i—Arbitration —Reference made 
after institution of suit —A ward, whether can be res 


corded as adjustment—Procedure, 


Ł 


The provisions of paragraphs 20 aad 21 of 
Schedule II of the Civil Procedure Code have no 
application to cases where the matters referred to 
arbitration are already the subject-matter of & suit 
between the parties to the reference. {p. 69, col. 1.] 

Where the parties to a suit agree to refer the 
matters in dispute to arbitration without the inter. 
yention of the Court and an award is made on 
such submission prior to the decision of the suit, 
the submission and the award can be recorded 
ander Order XXIII, rule8 ofthe, Civil Procedure 
Code as an agreement adjusting or compromising 
the suit and a decree can be passed in terms of the 
award, [p. 56, col, 2.] 

The procedure to be adopted by parties toa suit 
who enter into an agreement to refer the matter 
in dispute in the suit or part-of it to arbitration 
without the intervention of the Court may be 
summarised as follows:— 

. They may make the agreement an order of Gourt 
and then paragraphe 1 t0 16 of the Second Schedule 


apply. 
Pie they do not make the agreement an order of 


Court; 
(a) they cannot ask for the agreement ta he filed 


nuder paragraph 17; 
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(b` they cannot ask for the award, if made, to be filed 


under paragraphs 20 and 21; 

ıc) if an award is made and both parties accept it, 
they can apply for a consent deoree in terms thereef, 
and there willêbe no need to apply for an order 
recording the terms of the adjustment; 

'd) ifthe plaintiff dispates the award for any 
reason, and proceeds with the suit, the defendant 
can’ plead the award and have the case sé down 
for hearing on the issue whether the award is 


binding as an adjustment; 

(e) if the defendant disputes the award, the 
plaintiff can set the case dowy for trial on the i issue 
whether the adjustment should be recorded: 

(f} either pargy can file a suit to enforce the 
award and apply for a stay of the original suit, 
[p. 58, cols. 1 & 2.) 


Appeal from the order of Kajiji, J. 
Mr, Strangman, Advocate General, for the 


Appellants. 


Mr. Oamopbell, for the Respondents, 
JUDGMENT. 

Macuxop, O. J.—The plaintiffs filed this 
suit against the defendants slaiming Rs. 2,925 
as damages for breash pf a contract, dated 
the.10th July IY17, By an agreement of 
referense, dated the 25th September 1919, 
the matters in dispute were referred to 
the sole arbitration of one Ramoehander 
Pitamber without the intervention of the 
Court. The first meeting before the arbitra. 
tor was held on the 17th OQOstober: the 
next on the °29th November when only 
the defendant’ were present. The arbitra. 
tor made his award on the 30th November 
allowing Rs. 1,750 for damages and Rs. 56 
for costs to the plaintiffs. Meanwhil- , 
the plaintiffa had written, on the 25th 
November, to the arbitrator that they 
revoked his authority as arbitrator and 
aancelled the submission. The plaintiffs 
then moved for an ex parte deoree on the 
ground that the defendants had not fled 
their written statement, but the defend. 
ants were given time to enable them to 
file the award. Oa the 2lst January 1920 
the defendants gave notiee that they would 
move that the award should be resorded 
as an adjustment or sompromise of the 
suit, and for a desree being passed in 
terms thereof. The motion was heard 
before Kajiji, J., who dismissed it on the 
ground, that the award could not be resord. 
ed as an adjastment under Order XXIII, 
rule 3, while, as the agreement to galan 
had ikan made without the intervention 
of the Cours, the application could no} 
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be made under the Sesond Schedule of the 
Qivil Prosedure Oode, 


This brings before us a qgestion whieh 


has saused * much difference of judicial 


opinion. We are dealing with an agree- 


_menteto refer made by the parties to a 


suit without the intervention of the Court, 
followed by an award. We are not oon- 
eerned with what may be the rights of 
the parties when °an agreement to refer 
has been made and nothing, further has 
been done, Olearly, that sannot be reaprded 
as an adjustment. If the parties wish to 
make it an order of Court they ean do so 
under Part 1 of the Sesand Sehedule. 
Here there has beenan award, the validity 
of whieh is disputed by one of the parties, 
It was held in Pragdas v. Girdhardas (1) 
that such an award? sould be resorded as 
an adjustment under section 375 of the 
Coda of 1882, osorresponding to Order 
XXIII, rule 3, of the present Code, There 
was a oonflies of desisions between the 
Caleutta, Madras and Bombay High Courts 
on the one side and the Allahabad High 
Court on the other on the question whether 
the Court sould pass a deeree on an 
adjustment eexsept with sonsent of the 
parties, and the addition of the words 
" where it is proved to the ‘satisfaction of 
the Court” have been added to set at rest 
that conflist. If then, an awardis disputed, 
san a party ask the Court to try the question 


-whether or not the award is valid, and if prov- 


ed to be valid, to pass a deeree in agoordange 
therewith P? This was doubted by Beaman, J., 
in Rukhanbat v. Adamji (2) as the learned 
Judge thought that an application could 
only be made under Order XXIII, rule 3, 
where the parties bad acsepted the award. 
In Shavaksha v. Tyab Hax Ayub (3) I 
held that section 89 exeluded any suoh 
applisations being made under Order XXIII, 
rule 3, as that section directed that all 
references to arbitration whether by an 
order in a suit or otherwise, and all pro- 
seedings thereunder should be governed 
by the provisions sontained inthe Sesond 
Schedule save so far as it was otherwise 
provided by the Indian Arbitratign Act, 
1899, or by any other law for the time being 


(1) 26 B 76 at p. 78:8 Bom, L. R. 431, 
(2) 1 Ind, Cas. 622; 33 B. 69; 10 Bom. L, R. 366, 
(8) 37 Ind. Cas, 140; 40 B. 886; 18 Bom, L. R. 659 
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in forsee. In Harakhbas v. Jamnabai (4Y it 
was held by Davar, J., that Order XXIII, 
rule 8, came within the definition of “any 
other law for the time beingin foroo” buf, 
with all due respect for that learne] Judge, — 
I eannot agree. In the first plaso, Order 
XXITI, rule 3, makes no mention whatever of. 
references to arbitration and I do not think 
it was ever intended by. the Legislature that 
if should apply to arbitration prosedidings as 
such, It is only by treating an agreement to 
refer, sombined with the award as an adjust- 
ment by lawful agreement or sompromise, 
that arbitration prossedings can possibly be 
brought within the seope of that rale, But 
beyond that it would be contrary to all canons 
of sonstrustion of Statutes that where, 'an 
Act lays down that certain prossedings 
shonld be governed by the provisions son- 
tained therein relating thereto, save where 
provision was made by some other 
law in foros, the provisions of the 
Aot itself should be considered as laying down 
“some other law for the time being in foree.” 
The words exoept as provided for in this 
Act” would have fo be used. If, then, 
references to arbitration made otherwise than 
by an order in a suit, as the reference in this 
s259, was and all proseedings thereunder, are 
to be governed by the provisions of the 
Sesond Schedule, unless the Indian Arbitra- 
tion Astor some other Aat applies, and no 
such Ast applies to thia sase, we must look 
to the Seaond Schedule to see whether any of 
its provisions lays dawn the prosedure to ba 
followed by the ‘parties to this reference, 
lt has been sontended that none of the pro- 
visions covers the case of an agreemant to 
refer made by the parties to a suit without 
the intervention of the Court. In Hartyalab- 
das Ralliandas v. Utamcohand Manekchand 
(5) it was held that an agreement to refer 
by parties to a suit could be filed under 
section 523 of the Code of 1832, The Court 
was of opinion that sestion 525 also sontem- 
plated arbitration without the intervention 
of the Court by ‘any person’ and with réspest 
to “any matter”, and contained no express 
exoeption as to parties to a suit or to matters 
in litigation in a suit astually pending. It was 
remarked that the prooedůre in suoh oases, 


(4) 19 Ind. Cas. 786; 37 B. 639; 16 Bom, lL, R. 
(5) 4 B. l; 4 Ind. Jus, $10; 2 Ind. Dao. (x. 3.) Sty 
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as provided by seotions 523 and 525, viz., that 
the application should be numbered and 
registered as a suit, was not the best adapted 
fo a ease where the matter was alraady 
before -the Court, and would nesessitate an 
application for stay of proaesdings in that 
suit, In Vyankatesh Mahadev v, Ramchandra 
Krishna (6), where the application was also 
to stay the anit after an agrasment to refer 
without éhe intervention of the Court had 
been entered into, Hayward, J., sonsidered 
that that desision must be looked upon as 
a doubtfal authority sinee the desision of 
the Privy Oounoil in Ghulam Khan vy. Muham- 
mad Hassan (7). The fasts in that oase 
were that, after a suit had been filed the 
matters in dispute were referrel to arbitra- 
tions, When the award was mide, both parties 
objested to it. Whe Subordinate Jadgea 
before whom the applisation to set aside 
the award was heard overruled all objes- 
tions and passed a dearee in terms of the 
award, From this deeree the defendants 
filed an applisation for leave to appeal to 
the Chief Court of the Punjab, The Judge 
who admitted the appeal being of opinion 
that no appeal lay, allowed the application 
to be amended so as to make it an applisa- 
tion for revision in oase the Court that 
heard the appeal should desida that no 
appeal lay. Tae question whether or not 
an appeal lay or was prohibited by the 
last olause of section 522 of the Civil 
Prosedura Code of 1882 was referred 3 a 
Fall Bensh whieh desidel that no appəal 
lay. Thereafter, an application for revision 
was entertained and the deores of the Sab- 
ordinate Judge was modified. From this 
desision of the Fall Beneh and the jadgment 
of the Division Bensh on revision the defend- 
ants appealed to the Privy Oounsil. The 
whole argument turned on the proper oon- 
struction of section 522, now represented 
by paragraph 16 of the Second Sehedule. 
Their Lordships said af page 182 : 

“The Ohapter in the Oode of Civil Pro- 
sedure on Reference to Arbitration (Chapter 
XXXVII) deals with arbitrations under 
three heads :— 

I. Where the parties to a litigation desire 
to refer to arbitration any matter in differ. 


(6) 27 Ind Cas. 46; 88 B. 687; 16 Bom. L. B, 653. 

(7) 29 C. 167 at pp. 182; 183 (P. 0.1; 29 I. A. 51; 
12M. L. J. 77; 4 Bom, L. R. 161;6 O.W. N. 226; 25 
P. R. 1902; 8 Sar. P, Q. Jy 154, 
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enoa between them in the snit, 
ease all proseadings from first to last ara 
under the supervision of the Court, 

Il. Where parties, without having recourse 
to litigation, agreeto refer their diferencos 
to arbitration and it is desired that the 
agreamsnt of reference should have the 
sanotion of the Oourt. In that ase, all 
further proseedings are under the suparvision 
of the Court. : 

III. Whores the agreement of referense is 
made and the arbitration itself takes placa 
without the iftervention of ths Court, and 
the assistance of the Oourt is only sought 
in order to giva effect to the award. ” 

Then, at page 182 ocours the following 
passage : 

-“ In oases falling under heads II and 
ILI, the provisions relating to oases under 
head I are to be observed so far as ap- 
plioable. But there is this differense which 
does not seem to have been always kept in 
view in the Oourts in India. In eases 
falling under head I the agreement to refer, 
and the application to the Oourt founded 
upon it, must have the sonsurrense of all 
parties soneerned and the avtual reference 
is the order of the Oourt. So that no 
question oan arise as fo the regularity of 
the prossedings up to that point, Tn sases 
falling under” heads II and III proseedings 
deseribed as°a suit and registered as such 
must be taken in order to bring the matter— 
the agreement to refer or the award as the 
saso may be—under the cognizanoa of the 
Court, That is or may be a litigious pros 
aseding—eause may be shown against the 
application—and it would seem that the 
order made thereon is a decree within the 
meaning of that expression, as defined in 
the Civil Procedure Code. ” 

Eventually, it was held that there was no 
appeal from the desree and that the ap- 
plication for revision was incompetent. 

In Tincowry Dey v. Fakir Ohand Dey (8) 
the parties to a suit agreed to refer the 
matters in dispute to arbitration, An ap- 
plication was made under section 375 to 
resord the argesment as an adjustment, and 
the learned Ohief Justise, in dealing with 
the qnestion, remarked, incidentally, that 
the desision in Ghalam Khan v. Muhammad 
Hassan (7) seemed to import that sestiog 

a 


(8) 30 O, 218; 7 Ca W. N. 189, 


In that 
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523 did not apply where there was a 
pending suit, and doubted that the desision 
in Harivalabdas Kalliandas vy., Utamohand 
Manekchand (5) éould stand. In Venkata- 
chellam Redde’y. Rungiah Reddi (9) it was 
held that an order of a Oonrt filing 
an agreement to arbitrate presented by 
the parties to a suit is a decrae and 
is appealable. Ghulam Khan y. Muhammad 
Hassan (7) was referred to and the Oourt 
considered that the three heads under 
whish arbitrations were oslassified in that 
ease corresponded to arbitrations initiated 
by applications under sections 506, 523 and 
525 of the old Code. That is perfectly 
eorrest, but the learned Judges were only 
sonserned with the question whether the 
application before them, an agreement to refer 
by parties in a suit, was covered by paragraph 
17 of the Seoond ‘Sohedule, Clearly, it was 
not, but the’ question whether paragraph 20 
eovered applications sueh as the one 
before us was not, and sould not have been, 
sonsidered. 


Nor, as I have pointed ont, was that 
the question before the Oourt in Vyankatesh 
Mahadev v. Ramchandra Krishna (6). Still 
it is clear that the seoond head in the 
judgment of ethe Privy Council in Ghulam 
Khan’s case (7) covers aqply arbitra- 
tions by parties who have enot had re- 
course to litigation, and‘that, therefore, an 
agresment to refer by parties to a suit 
eannct be filed under paragraph 17 of the 
But it is contended that 
it is by no means Bo certain that the third 
head covers only arbitration by parties who 
In my 
‘opinion, however, the deseription of the firat 
head of arbitrations makes it clear that the 
parties to a litigation, who desire to refer their 
disputes to arbitration, muat go to the Court 
for an order of reference if they wish the 


arbitration ‘proseedings to sontinne under the 


provisions of the Sesond Schedule. And 
there is no reason why they: should proseed un- 
der paragraph 17 when paragraphs 1 to 16 


preseribe the prosedure to be followed in a- 


most exhaustive manner. 
The desision, -therefore,in Harivalabdas 
Kalliandas v. Utamchand Manekchawd (5) 


must be considered as overruled. I also have 


° (9) 12 Ind. Cas, 872; 86 M. 853; 10M, L. T, 243; 


21 M. L. J, 990; (1911) 2M, Weel, 249, 
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some tothe conclusion that my deoision: in“ 
Shacaksha v. Tyab Haji Ayub (3), allowing 
the application under Order XXIII, rule 3, 

to be altered to one under paragraph 20 ‘of the- 
Second Schedule was wrong. ButI oannot 
agree with Kajiji, J., when he says that an: 
award in a reference by parties to s suit’ 
withont the intervention of the Court san- 
not be a valid award. Nor can I serge with 
the distum in Vyankatesh Mahadev wW Rama- 
chandra Krishna (6), whiob, with due respeot; 
appears to be obiter, thay the sotion of parties 
to a suit in withdrawipg and obtaining & 
decision by private arrangement oan be 
treated as a nullity, as it oan form the 
foundation for another snit, 

It is quite true that the Court will not 
take cognizance of any proceedings by the 
parties which in effest ou&t ita jurisdistion.: 
It will not stay its own wan a merely 
besause one party brings to its notise that 
there has been an agreement to refer the 
anit to arbitration. Nor, if thére is an 
award, will it proceed in the manner provid- 
ed by any of the provisions of the Sesond 
Schedule. 

But there is no reason why, when the 
award is brought to its notise, it should not 
try the issue whether the award is not bind- 
ing on the parties under the general prinsi- 
ples of the law of contract, by proceeding 
under Order XXIII, rule 3. 

It is not usual when the parties fo a suit 
are agreed upon terms to formally resord the 
agreement under Order XXIII, rule 3, and 
then pass a deoree in terms thereof, 

But, when parties have been NGESENG 
for a settlement, and one party sonsiders a 
settlement has been arrived at, whieh the 
other party denies, or where there has been 
a settlement which one party seeks to avoid 
on any of the grounds on whieh an agree- 
ment oan be avoided, recourse is had to 
Order XXIII, rule 3, so that the Oourt 
may determine whether an adjustment:bas 
adtually been made or whether an adjustment 
made is one which san be resorded, 

When the terms of the adjustment have 
been settled by an arbitration and award 
out of Court, the same considerations apply 
by analogy. The parties may agree to ask . 
In suoh a ease, the tyue 
position appears to be that the Ccurt will 
not Jook atthe arbitration prosesdings, bat 
only at the consent terms, as it makes no 
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difference whether those terms have beən 
arrived at by agreement between the parties 
acting by themselves or have been settled by 
a third party ohosen by them. There is no 
partioular reason in either oase for having 
recourse to Order XXIII, rule 3. 
* But if the plaintiff, jecorine the award, pro- 
eceds with the suit, the defendant may plead 
that therg has been an adjustment. This is 
in effect what has ‘happened in this case. 


In Lowes y., Kermode (10) the fasts were 
somewhat similar, ‘TH® defendant obtained 
arulé to atay proceedings on the ground 


that, after issue joined and notice of trial 


given, the parties had- agreed to _refer 
the cause to arbitration and that an award 
had been made. The plaintiff said he had 
revoked the submisgion before award made. 
The Court said : 

“What we should do in oase of an undis- 
puted award, is another question. Here, the 
award is disputed: and the Court will not, 
upon motior, deside the controverted matter. 
The award must be pleaded, when the plaint- 
iff may either reply or demur: but the 
question will most properly be disposed of 
by a Jury.” 

Soin Storey v. Blowam (11), at the bear- 
ing, the defendant proposed to give in 
evidence an award made in his favour on 
an agreement to refer the cause after issue 
had been joined, and Lord Kenyon held that 
it sould not be given in evidence bnt must 
be pleaded ‘as a plea puis darreign continuance. 

If the prosedure prescribed by those 
desisions should be followed in this Court, 
when the plaintiff moved for an eæ parte 
deoree for want of a written statement, the 
defendant should have been told to file his 
written statement pleading theaward instead 
of being given time to apply that the award 
should be filed. 

. Then the question sould be tried in the 
gnit and not by motion, whether the award 
was binding on the parties. á 
` Since the decision in Pragdas v. Girdhar- 
das (1), High Oourt Rule 242 has 
been pessed, whish provides that no 
decree in a suit, eave as provided in 
rule 348 (deeree in terms of an award filed 
under paragraph 10 of the Seaond Schedule), 
shall be passed unless the suit appears on the 


es (1818) 8 Taunt. 145 at v. 147; 2 Moore 30; 129 
= (11) (766) 2 Hsp. 504, 
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Daily Trial Board, As Order XXIII, rule 3, 
contemplates the passing of a danbin if the 
adjustment is resorded, the proper prosedure 
is not by motio#, bus by putting down the 
suit for hearing, and itzis desirable that -the 
party relying on an ajustment should plead it 
beforehand so that tke issue oan be progerly 
tried, eaves oan always be obtained for a 
supplementary pleading, e 

In Harakhbai v, Jamnabgi (4) the Pe 
made Was } 

“The suit wilb be set down for hearing... a 
when she first defendant will, in the first 
instanoe, proseed to satisfy the Court that the 
adjustmont has been properly and justly 


‘obtained and the plaintiff will then be 


entitled to urge any ground that may be 
open to her to show that the award which is 
songht to be enforced against her as an 
adjustment ought not to be recorded and a 
deoree passed in terms thereof,” 

Whether the suit is set down for hearing 
an applisation to resord an adjustment, or 
is set down for trial, an order must be passed 
recording or refusing to resord the adjust- 
ment, as an appeal liés against sueh an order 
though not against the decree passed in terms 
of sn adjustment. This somewhat paradoxi- 
sal prosedure is necessitated by the faot that 
the term ‘consent deere’ is applied to a decree 
pasced against » party who stoutly denies he 
has given his concent, when, ag a matter of fast, 
it is found that he has consented. The result 
is that, if a defendant pleads an award and 
the Court finds that the award is binding, the 
Court passes a consent decree, but muat first 
make an order which is appealable that the 
award is binding. 

In Progdas v. Gtrdhardas (1) the appellant 
sontended, inter alzu, that the award was 
falsely and fraudulently made, by the arbitra. 
tors purporting to make the same without 
holding any meetings or examining any books 
of assount and without giving the defendant 
any opportuntity of appearing before them in 
support of his case. 

These questions do not appear even to have 
been sonsidered by the Trial Court or the 
Appeal Oourt whioh sonfixmed the desree 
passed in the terms of the award. 

Jenkins, ©, J. said: 

“Several objections have been taken 
to the deoree under appeal. First, it is 
raid -that Ghapter na of the Civil 
Procedure Code, ° 1882, : an exhaugs 
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tive exposition of the power to refer to 
arbitration pending a suit. I san find 
nothing, however, in Chapter XXXVII 
whish invalidates a proceeding not in asoord- 
anse with its provisions beyond the result 
that non-eomplianse deprives a party of a 
right, to alaim the eonsequeneas the Ohapter 
preseribes, and I, therefore, think the objeo- 
tion cannot suceced.” 


` It was sontended from this judgment by 
Beaman, J.,in Rukhanbat v. Adamji (2), that a 
party objesting to an‘award fad to submit to 
a decree in terms of the award without his 
objections being heard, and thers are grounds 
for such a sonelusion from the bare resord of 
the sase as reported. If that had really been 
desided, I should be inclined to say it was 
wrong, but it does not appear whether the 
defendant actually persisted that his objec- 
tion should be heard or merely objested to 
the prosedure, 


It sertdinly sanndt be that a party to a suit 
submitting to arbitration would be under an 
implied promise to acsept the award what. 
ever its nature might be, and however it had 
been arrived at. And this was the view taken 
by Davar, J., in Horakhbat v. Jamnabat (4), It 
all comes tosthir, thata party toa suit setting 
up an award by arbitration out of Court 
must satisfy the Court that there has been an 
adjustment by lawful agreement whish enti- 
tles him to ask that the suit should be 
stopped and a deoree passed in terms thereof. 
The Court must then deside on the general 
prinsiples of the law of contrast whether or 
not there has been such an adjustment. In 
the oase of an arbitration and award, Order 
XXIII, rule 3, requires a oertain amount of 
amplifisation. Thesuit is not adjusted by 
the agreement to refer, but by what is 
implied in that agreement, namely, that the 
parties agree to be bound by the terms of an 
award whioh has been properly made in 
ajoordanee with the agreement. If the award 
is prcyed to have not been so made, then there 
san be no adjustment. i 

It may be as well to summarise the pro- 
cedure to be adopted by parties in a suit who 
enter into an sgreement to refer the mattor 
in dispute in the suit or part of if o arbi- 
tration. 

They may make the agreement an order of 
Oourt, and then paragraphs l to 16 of the 
Seoond Sehedule apply. ° 
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If they do not make the agreement an order 
of Court, : 

(a) they sannot ask for the agreement to: 
be filed under paragraph 17; ; 

(b) they cannot ask for the award, if made, 
to be filed under paragraphs 20 and 21; 

(c) ifanaward is made and both parties 
acaept it, they can apply for a sonsent decree 
in terms thereof, and there will be ng need to. 
apply for an order reodrdiag the terms of the 
adjustment ; 

(d) ifthe plaintiff disputes the award for 
any reason and proseeda with the suit, the 
defendant ean plead the award and have the 
ease set down for hearing on the issue 
whether the award is binding as an adjust- 
ment ; i 

(e) if the defendant disputes the award, 
the plaintiff san set the fase down for trial 
on the issue whether the adjustment should 
be resorded ; 

(f) either party san file a suit to enforsa 
the award and apply for a stay of the original 
suit, . 

The provisions of the Code of 1882 relating 
to arbitration were transferred with sertain 
modifioations to a separate Sshedula in tha 
hope that, at n> distant date, they might bé 
transferred into a somprehensive Arbitration 
Ast. Unfortunately, that hope bas not been 
realised, with the result that the law relating 
to arbitration still remains in «a most une 
desirable sondition. 

The appeal must be allowed, but, I think, 
the order giving time tothe defendant to file 
the award was also wrong. He should havya 
been told to file his written statement plead- 
ing the award, Iam told that he has now 
filed his written statement so that he san 
apply to have the suit set down for trial on 
the issue whether the award is binding. 

Fawcett, J.—The questions for determina- 
tion may be stated as follows :-—~ 

(1) Do paragraphs 20 and 21 of Schedule 
IT of the Civil Prosedure Code apply to aases 
‘where the matters referred to arbitration are 
already the subject-matter of a sait between 
the parties to the reference P 

(2) If they do apply, what efast does a 
decree under paragraph 21 have upon the 
suit? ° ° 

(3) If the parties toa suit agres to refer 
the matters in dispute to arbitration without 


.the intervention of the Court, and an award 


is made on sugh submission, prior to the 
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decision of the suit, san tho submission and 
award ba resorded under Order XXIII, rule 
3, Civil Prosedure Code, as -an agreement 
adjusting or sompromising the suit, and a 
deoree be passed in terms of the award P 
(4) If questions (1) and (3) are answered 
in the negative, what remedy is open to 4 
person interested in the award to enforss ib? 
I agreg with the learned Ohief Justice that 
the first qf&estion should be answered in the 
negative, The words “any matter’ and 
‘any person”, nsed ingparagraph 20, are no 
doubt very wide, and it contains no express 
exseption as to parties to a suit or fo matters 
in litigation in a suit actually pending. But 
the same applies to paragraph 17, with the 
substitution of “difference” for ‘matter ;” and 
the ruling in Harivalabdas Kalliandas v. 
Utamchand Manekchdnd (5) that section 523 
of the Code of 1877 (sorresponding to this 
paragraph 17) applied to parties batween 
whom a suit is pending about the matters 
referred to arbitration, is virtually overruled 
by Ghulam Khan v. Muhammad Hassan (7) 
as pointed ont by Hayward, J. in Vyankatesh 
Muhatev v. Ramchandra Krishna (6), ` I also 
soncur with his view in the same case that 
paragraphs 1 to 13 are intended to praseribe 
the only provisions in the Schedule by whish 
the QOourts’ jarisdistion to determine the 
matter in dispute after a regular hearing can 
6 ousted by a submission to arbitration and 
an award thereon, This is supported by the 
general nature of the heading to paragraphs 
1-16, tzz., “Arbitration in suits,” and the fact 
that paragraphs 17 and 20 both require that 
an application under them “shall be number- 
ed and registered as a suit”’—a procedure 
whioh is inappropriate, where a suit between 
the parties is already pending. These saon- 
siderations apply as much to paragraph 20 
as to paragraph 17, and in Ghulam Khan's case 
(7) it seems to me their Lordships of the 
Privy Counsil intended head III of those 
specified in the judgment (at page 182) to 


exclude (just as musoh as head II) the case” 


dealt with in head J, viz., “Where the parties 
to a litigation desire to refer to arbitration 
any matter in differense between them in the 
suit.” The words “the agreement of refer- 
ence’ in head IH were, I think, intended 
to refer toan agreement of the kind spasified 
in head II, véz., “ whera parties without having 
recourse to litigation agree to refer their 
‘diffcrena¢gs to arbitration,” If so,..the obzter 
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dictum in Harivalabdas EKalliandas y. Viamchand 
Menekchand (5) in regard to seation 525 
(now Sohedule [I], paragraph 20) is also dis- 
sented from by éhe rrivy Counoil, 

In view-of the above answer to the first 


question [which agrees with the view 
taken in Vyankatesh Mahadev vy, Bum. 
chandra Krishna (6)), the sesond does 


not arise. But even sypposing the first 
question is answered in the affirmative, I 
think that a decree obtained under paragraph 
21 (2) cannot operate of itself as a deeres 
in the.suit. The proceedings under para- 
graphs 20 and 21 would not be proseedings 
tn the suit, but entirely separate proceedings 
like those for filing an award under seg- 
tions ll to 15 of the Indian Arbitration 
Ast, 1899, This has already been ruled in 
Shivlingrao v. Rango (12). The deoree eould, 
it seems to me, at most operate as res 
judicata under section 11, Civil Prosedure 
Code, as being a desision in a “former 
suit” fef. Explanation Ito sestion 11, para- 
graph 20 (2) of Schedule II, Wazeer Mahton 
v. Ohuni Singh (13), Vyankatesh Ohima? vy. 
Sakharam Daji (14), Muhammad Newas Khon 
v, Alam Khon (15) and Ponnusami Mudali vy 
Mandi Sundara Mudali (16)]. Otherwiee, the 
Court would still have to deoide the issoes 
after a regular hearing, according to the 
procedure laid down by the Code, unless 
the snit is withdrawn in sonsequence of the 
decree obtained under paragraph 21, or a 
consent deoroe is passed, 

On both these grounds I soneur with 
the learned Chief Justiee in thinking that 
the decision in sShavaksha v, Tyab Haji 
Ayub (3) should be overruled, 

The third question is one on whieh, in 
my opinion, a good deal aan be said on 
either side. But I have some to the son. 
clusion that there is no snffisient ground 
for our differing from the view. taken in 
Pragdas v. Girdhardas (1), and that the 
question should ascordingly be answered in 
the affirmative,at any rate until fragdas v, 
Girdhardas (1) ia overruled by a Full Bench 
or the Privy Counsil, 

(12) 8 Bom. L. R. 777. 

T ge 7 O. 727; 9 O.L. R.3877; 3 Ind, Deo. (N. s,) 

* 6 

(14) 21 B. 465; 11 Ind, Dec. (N. s.) 812, 

(16) 18 O. 414 atp. 419 iP, 0.); 18 I. A, 73; 15 
Ind ‘Jur. 284; 6 Sar. P. O. J. 26; 70 P. R, 1891; 9 Ind, ° 


Dec. (N. s ) 276. 
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’ There ir, oertainly,a very sonsiderable 
weight of -anthority in favour of the view 
that an agreemsnt ta refer the matter in 
suit to arbitration and thes award made 
thereon may amount to an adjastment of 
the soit by lawful agreement, within the 
meaning of Order XXIII, rala 3, Civil 
Prosedure Code, and tha sorresponding 
section 3750f the, Code of 1882. In the 
arguments reported (at page 689) in 
Vyankatesh Mthaftev v. Ramctinira Krishna 
(6), it was stated that all fhe High Conrta 
were in agraemant on this point. I am 
not sure if this i3 soreast, bat, ab any rate, 
there are the following reported opinions 
to that effeat: Samtbat v. Premji 
- (17), Ghellabhat v. Nandubai (18), Prag- 
das v. -Girdhardias (1), Harakhbat v. 
Jamnabat <: (4), Venkataohellam Rsddi v. 
Rungiah Reddi (9) and Ohinna Venkas 
tasamt Naicken v. Yenkatasami Naicken 
(19). This view seems also supported by 
the remarks of Vatghan Williams, L. J., and 
Farwell, L.J. ia Doleman v, Ossett Oorporartion 
(20). The former says, (at pages 253-4), 
referring to a sase like the present and 
the llth sestion of the Oommon Liw Pro. 
cedure Act, 1854, allowing a stay of an 
astion pending arbitration proceedings ; 

“The only effect of failing to obtain the 
order to stay the action was to leave the 
parties in the same position in whish thay 
= were before the pa:sing of the 11th sestion 
of the Common Law Prosedure Ast, 1854, 
4. 6., in the position that the jurisdiation 
of the Courts was not ousted, and that 
the Oourt ignored the pendensy of the 
arbitration, and, therefore, held a plea: of 
pendensy of an arbitration in the same 
matter to ba bad, but allowed the plea of 
an executed award to be good, and I think 
allowed ‘it to be good even if the award 
was exesuted after. action bronght. It was 
allowed, in fast, as acsord and satisfaction 
completed after action...ff is true tha‘, 
generally speaking, the obstasles in the 
way of tLe arbitrator, if one of the parties 
refuses to attend, are so great that it is 
diffonlt, and sometimes praatically impossible, 


(17) 20 B. 804; 10 Ind. Dec. (N. s.) 762. 6 

(18) 21 B. 335 at p 841; 11 Ind. Deo. iN. 8,) 227. 

(19) 61 Ind. Cas. 827; 42 M. 625; 36 M. L. J. 291; 
(1919) M. W., N. 221; 95 M, L, T, 397. 

(20) (1912) 3 K. B. 257; 8L L.J. K. B. 1032; 107 
L, T, 681; 76 J, P. 457; 10 L., @. R, 915, 
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for the arbitrator to go on with the arbitra- 
tion; but if the arbitrator gets over these 
diffionlties, and goas on and makes his award, 
I think his award oonstitutes aosord and. 
satisfaction.” 

Farwell, L. J., in the same ease says,: (at 
pages 272, 273):— i 

" It is also clear that any binding agree- 
ment between the parties settling all the 
disputes raised in th») astion made after 
writ is a gol defenaa as a plea purs dirreign 
continuincas (now pleaded under. Ocder 
XXIV), whether sush agreemsant is a direst 
settlement between the parties themselves, or 
made by meins ofa third person to whom 
they have referred the dispute aftar writ, or 
by means of an award made after writ in an 
arbitration existing bafora writ, if both 
parties subsequent to “writ oarry on the 
arbitration, and agree to an. award being 
made notwithstanding the action. Bui this 
is because it is always open to litigants to 
settle their differences after writ as they 
please,” a 

Fietcher-Moulton, L. J., no doubt, boldg 
(page 269) that— l 

“There cannot be two tribunals each with 
the jurisdistion to insist on deoiding the 
rights of the parties and. to compel them to 
accept its desision.”’.,, l 

But he expressly excepts the sase where 
“the parties agree d3 noro that the dispute 
shall be tried by arbitration, ag in the sase 
where they agree that the astion itself shall 
be referred.” His objection that the Court's 
jurisdiation aannot be cu3ted applies to a 
ease (like the one there under oonsideration) 
wherethere was a reference to arbitration, sub- 
sequent to the sommenscement of the astion, 
without the consent of one of the parties. 

Order KALI, rule 3, Civil Prosedura 
Onde, contains provisions sorresponding to the 
plea of “acoard and satisfaction after writ,” 
referreed to in the əsasə just sited. The 
principle of treating an agreemant to refer 
“to arbitration after suit, together with 
the award thereon, as on the same footing 
as a direst settlement between the parties 
themselves, for the parpsses of such a plea 
appears to me to be one whish has very 
high suthority in its fayoar. After all, it is 
only an application of the maxim cerétum 
est quod certum reidi potest Thergis an agree. 
ment to settle the matters in dispute in the 
way desided on by the arbitrator,:.and. as 
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coon as he deaides, the result is an asser- 
tained settlement, as much as if the parties 
had settled the dispute themselves, 

I would, however, qualify the above 
by predisating that the award to be 
efiestive for rush a plea must be a valid 
one, according to the general rules of law 
governing the validity of awards in arbitra. 
tion proseeding:. Thie, in effest, would mean 
the English Common Law on the subject, 
whish in” turn is substantially expressed in 
paragraph 15 (1) (o) and (b) of Sashedule 
II of Code [ef. Ganga Sahat v. Lekhraj 
Singh (21).] . 

In Ruthanbat v. Adimjt (2), Baaman, dJ., 
objests that,— 

“Under the prinsiple of Pragdas y. Qir- 
dhardas (1) no sooner has a party made an 
irregular submissiop, on which an award, no 
matter how fall of defeatr, has been passed 
than the other parfy oan briog it in under 
section 375 and, without having any objections 
investigated, get a final dearee upon it,” i 

With due respest, I submit that in Prag- 
das v. Girdhardas (|) the Court went on the 
assumption that the award wasa valid one. 
No doubt, one of the grounds of appsal (No. 5) 
was that the award was improperly passed, 
but no referenee is si to this in the 
reported arguments of the‘appellant’s Counsel 
(pages 77, 78). The probability is, there. 
fore, that this objection was not pressed., 
Alsc, I can see no sufficient ground for saying 
that the Court cannot go into objec- 
tions to the validity of an award under 
Order XXIII, rule 3. The Court ander 
that rule has to be satisfied that the suit 
‘has been adjusted by a lawful agreement 
or ecmpromise, and even though there msy 
have been a lawful agreement to refer the 
matters in dispute to arbitratior, still there 
will have been no real “ adjustment,” if 
the reference has merely resulted in an 
invalid award. Under general principles of 
justice, equity and good conscience, the 
Oourt is surely justified in holding that an 
- award improperly prcoured or vitiated by 
corruption or missonduet on the part of the 
arbitrator does not constitute an “adjustment” 
under Order XXIII, rule 8. -Or, it may be 
pot in another way. There can, of sourse, 
be an express agreement in the aubmission 
thatethe parties will raise no objesticn to 


- (21) 9 A. 268 at p. 264; 5 Ind. Dee. (N. 8.) 604, 
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the award on the ground of missonduat, ete., 
cf. Halsbury’s Laws of England, Volume |, 
Artisle 996 at page 481 ; but otherwise I take 
it that the implied objection to perform the 
award of the &rbitrator will not, be extended 
beyond an obligation to perform an award 
whioh [to use the language of the Privy: 
Counoil in Muhammed Newaz Khan y.*Alam 
Khan (15) has “ordinary legal validity,” i.e., 
án award whioh is not & legal nullity, or: 
liable to be set aside for misconduct, &3. 
In the latter view, there is no “agreement'® 
to ascspt an @ward of the kind just men- 
tioned? so as to bring the sase under Order 
XXI, role 3. As an instance of a Court 
going into sush questions under Order 
XXIIT, rule 3, [ raay oite Kulsum Fatma vy, 
Ali Akbar (22). ` 


With due deferenoe, it seems to me that, 
to make a distinction between a cass where 
both parties assent, the award [which 
Beaman, J., in Rukhanbat v, Adamit (2) at 
page 74 says will sonstitute an adjustment. 


under the rule], and a case where one of tha 


parties dishonestly repudiates bis submission, 
(asin Ruthanbas’s case(Z)] or raises unsustain. 
able objestions to the validity of the award 
is giving the latter an advantage, whioh is 
contrary to the terms of Ortler XXIII; 
rule 3, of. Khobhart v. Jhaman (23). Ib. 
is in principle a reversion to the view 
that a disputed compromise did not fall 
under seation 375 of the Code of 1882. 
The Legislature has shown its approval 
of the desisions that such a dispute did 
not prevent the applieation of the provisiorg 
in question by the insertion of the words 

where it is proved to the satisfaotion of 
the Ccurt that” atthe commencement of the 
rule, - 

Another objestion taken in Rukhanbas’s 
case (2) at page 73 is, that Ohapter 
XXXVII of the then Civil Procedure Code 
(corresponding to Schedule II of the presen§ 
Code) provides a spesial prosedure for ex- 
traordinary extra-judicial methods of settling 
disputed olaims, and it must have been the 
intention of the Legislature that that pro- 
sedure, and no other, was to be followed. 
But this seems to me to be opposed to the 
same learned Judge’s opinion in Vyankatesh 


ois Ind, Oas. 780; 39 A. 401 at p. 408; 15 A, < 


L. J. 
(23) 84 Ind, Cas, 220; 28 OL, J, 482, . 
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Mahadev v. Ramchandra Krishna (6) (at page 
623) that,— Doubtless any parties litigating 
in Court have perfect liberty to compose 
their differences amongst themeelves by enter: 
ing into any: lawful agreement, sompromise 
or satisfaction.” The passage I have cited 
from, Doleman v. Ossett Corporation (20) show 
that there is the highest authority for treating 

a submission to arbitration made after suit, 
a the award théreon, as an adjustment of 
the auit by lawfel agreement ; and it seems 
fo me very improbable thatthe Legislature 
intended to prevent suoh an adjustment: being 
made, -The view taken on this pofnt in 
Pragdas v. Gtrdhurdas (1) is, I submit, 
eorreot, 

Then, does section 89 of the Code prevent 
Order XXIII, rale 3, Civil Proosdure Code, 
operating in sush a oase? On this point I 
sonour with the view taken by Davar, dJ., 
in Harakhbat v. Jamnabat (4), whioh is also 
taken by the Madras High Court in Ohtnna 
Venkatasamt Naiskey v. Venkatasami Natcken 
(i$). No doubt, the ‘words “other law for the 


time being in forse” are inappropriate for- 


govering a provision of the Code itself, such 
as Order XXIII, 1ule 3. But the Legislature 
in enacting section “89 probably bad rot 
that partioular rule at all in their mind, and 
had no intention of: affeoting it one way or 
the other. The main objest- of sestion 89 
elearly is to give effeot to the provisions of 
Schedule I] as if they had been enacted in 
the body of the Code. Section 89 was needed 
only besause of the relegation of (Chapter 
XXXVii of the Code of 1822 toa Schedule 
and no sbhange of prosedure was, in my 
opinion, intended, This i is in acoordance with 
the general rule that “the Legislature must 
not be taken to intend any alteration in the 
law. beyond what it explisitly deslares in 
express terms or by unmistakeable implica- 
tion.” (Mexwell on Interpretation of Statutes, 
3rd Edition, page 113; Oandas Narrondas, In the 
matter of (23) and Bhagwant v. Kedari (25)), 
It seems to me to be a oase where the rule of 
gonstruotion laid down by Romilly, M. R,, 
in Pretty v. Solly (26) should be applied. 
He says:— 

“The general rules whioh are applicable 
to partioular and general enactments in 


(24) 1) B. 188 at p. 148; 6 Ind. Deo. (N. kM 

(25) 25 B 202 at p. 209; 2 Bom. L. K. 986. 

(2€) (1859) 26 Beav. 606 at p. 61u; 33 L. T. (0. s.) 
92; 122 R, R. 263; 53 E. R, 1082, - 
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Statutes (if they were repugnant) are very 
clear, the only diffieulty isin their appliaa- 
tion, The rule is, that wherever there is 
a particular enactment and a general enact- 
ment in the same Statute, and the latter, taken 
in its most somprehensive sense, would over- 
rule the former, the particular enactment 
must be operative, and the general enastment 
must be taker to affest only the other 
parts of the Statute to which it may properly 
apply.” 

Here, Order XXIII, rule 3, constitutes a 
partisular enastment @ead with section 121) 
regarding the comprogise of a suit, while 
section 89 is a general enactment regarding 
arbitration, for the words “all referencas to 
arbitration whether by an order in a suit 
or otherwise, and all proceedings thereunder” 
are, of a general nature: they could soarcely 
be made any wider than they are. I think, 
therefore, that, in acoordanse with the rule of 
construstion I have mentioned, section 89 
should not be read as affeoting the partisular 
enactment contained in Order XXIII, rule 3, 
so far as that covers the case of an award 
on a reference to arbitration. In these 
circumstances, Ido notsee why the. words 

“save in so far as is otherwise provided... 

by any other law for the time being in 
foroe” should not be construed as sovering 
a law enacted by the Cole itself, .Taken 
in. their literal and ordinary meaning, the 
words are wide enough to permit of this 
interpretation ; and the mere faet that par- 
tisular provisions of the Code are not spesific- 
ally excepted does not, in my opinion, anuffise 


‘to exolude them from the benefit of the 


saving clause, if they otherwise appropriately 
fall under it. 

- There is no olear evidense of any intention 
of the Logislature to exalude Order XXIII, 
rule 3, from this benefit; and (as I have 
already said) there is a presumption against 
any alteration*of the law regarding section 
375 of the Code of 1852, as laid down in 
Pragdas v..Girdhardas (1). 

I do not think that the words “ other law,” 
as ugd in the Code, must necessarily mean 
some law other than that contained in the 
Code. Thus, in section 96 (1) of the Code, 
a general right of appeal (not restricted to 
oertain grounds as a second appeal is by 
sestion 100) is -given from * every deoree 
passed by any Oourt exercising original juris» 
Tho only saying is “ where other: 
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Code or by any other law for the time being 
in forse.’ This “other law” must, I think, 
be read to sover the provisions in Schedule 
IJ, paragraphs 15 (2) and 21 (2), whioh 
restriot the right of appeal from a deoree 
under those paragraphs to one upon the specific 
ground that “the decree is in excess of, or 
not in ascordance with, the award.” Other- 
wise, there is 8 repugnaney between the 
general right conferred by seation 96, and 
this specific enastment. It may be noted 
that the provisions of the Second Schedule are 


not given legislative effect “as if enacted’ 


in the body of this Code,” like the provisions 
of the First Sshedule onder sestion 121: Ho 
that thay oan only oome under the saving 
olause in sestion 96 by treating them as any 
“other Jaw for the time being in forse,” 


The case is stronge? with regard to Order ` 


XXII, rule 2, whiob, under section 121, has 
effect as if enacted in the body of the Code, 
and ih, therefore, on an equal footing in this res- 
pest to sestion 89. Also “other law” in section 
89 is clearly a law other than the Indian 
Arbitration Act, 1899: whereas in section 
96 it might be argued that “other law” 
must mean a law other than the Code. 
“As tothe fourth question, I agree with 
the learned Chief Justice that, if Order 
XXIII, rule 3, cannot be availed of, either 
party who wishes to enforce the award can 
file a anit to enforse it, and apply fora stay of 
the original suit. Also a-defendant oan, 
under Order VII, roles 8 and 9, Civil 
Prosedure Code, with the leave of the Court, 
plead the award in barof the action on the 
original demand ; cf .Bhajahart Saha Bantkya 
v. Behary Lal Basak (27). 

But, in view of my answer to the third 
question, I concur in allowing the appeal with 
sosts throughont. 

_ As to the question of the proper procedure 
for-having the award sonsidered by the Court 
in the svit, it seems to me that Original 
Side Rule 242 only debars the Court from 
passing a decree, unless the suit appears on 
the trial board, There is nothing in it, 
therefore, to prevent the Court from proceed: 
ing, at any rate up to the stage of ordering 
the agreement (somprised in the agreement 


to refer and the award thereox) to be record-: 


‘ed under Order XXIII, rule 3, and it san 


(27) 38 0, 883; 40. L, J. 162, 
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then direst the suit tobe set down on the 
trial board for passing a deoree in aceordavee 
with this order. Bunt 1 understand that 
the prosedure preferred by the learnéd Chief 
Justice will pué the Court in a better position 
to decide any questions in issue by taking 
evidence in the ordinary way. Also, there 
is the presedent of the rule in England dhat, 
if an action is sompromised ont of Court 
and the sompromise is mot made an order 
of Oonrt, it cannot be erforcsed by motion 
in the action [Halsbury’s Laws of England, 
Volume XXII, page 167, foot-note (4)}, I 
defer, therefore, to his opinion in the matter, 
At the same time, to prevent possible mis. 
apprehension, I may say that we are both 
agreed that, so far as the Mofussil is oon- 
oerned, the requisite proceedings oan be taken 
on a mere application to haye the alleged 
agreement recorded under Order XXIII, 
rule 3, and that a formal pleading of the 
award under Order VIII, rule 9, is unneces- 
Bary, 
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Babu Paresh Ohandra Sén, for the Appel- 
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JUDGMENT.—This is an appeal preferred 
by the plaintiffs against the decision of the 
learned Subordinate Judge of Ohittagong, 
datdd the 6th Maych 1918, modifying the 
desision of the Munsif ` of Patiya. The 
plaintiffs brought the suit out of whish the 
present appeal arjses to recover possession of 
eertain plots of land and the allegations 
made in the plaint are thgsze: One Ram 
Gopal was formerly entitled to the lands ‘in 
suit. He mortgaged them in 1895 to one 
Ramgati. Ramgati subsequently transferred 
his mortgage to the plaintiffs’ father. The 
plaintiffs’ father then instituted a suit on his 
mortgage, obtained a decree and bad the 
property brought to sale in exesntion thereof, 
and himself became the: purchaser at the 
anotion-gale held.on the 7th January 1913. 


Sirkar; for the 


The present suit was contested. by. the: 


defendants Nos, 6°and 15, The defendant 
No, 6 alleged that Ramgopal had no title to 
tha land in Sohedule 3 of the plaintin the 
present suitand that the defendants Nos. 6 
to 13 were in possession of the land of 
Schedule 5 as prior mortgegees. The defend- 
ant No, 15 Set up the oase that he was the 
landlord of the property in Sehedule 3, and 
that neither the plaintiffs nog the mortgagor 
had any right to any sush land. The 
Mansif. beld tbat the, plaintiffs were entitled 
to resover the land of Sshedule 3 but he 
dismissed the snitas regards the Schedule 5 
land. Thereupon, both parties appealed to 
the learned Subordinate Judge and the 
learned Subordinate Judge diamiesed the suit 
as regards both the Sobedules 3 and 5, 
Against that desision, the plaintiffs have 
appealed to this Oourt and what has been 
urged in the présent appeal is this; that the 
“present suit ought not to have been dismissed 
“ag regards these lands but that the Oonrt 
ought to have. sonverted it into a suit to 
enforse a mortgage and that the defendants 
‘might have been called upon in the present 
‘suit to redeem. The mortgage suit in whioh 
“the plaintiffe’: father had the property brought 
to sale in exesution was instituted under 
the provisions of the Transfer of Property 
‘Ast and what has been found by the learned 
Judge in this case is that, at the time of the 


institution of the former mortgage suit, the 
¢ 
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predecessor of the defendant No. § was in 
possession, and, therefore, the present plaints 
iffs or, rather, their father by the use of s 
reasonable diligenoe could have gone to and 
asked the defendant No. 6 what was the 
nature of the right he claimed and having 


ascertained that, sould have deaided aa to - 


whether he should be joined as a party. It 
is not-suggested that they did so and the 
finding of the learned Judge of the lower 
Appellate Court is not in their faveur. What 
seems to me to be quite olear is this, that if it 
became a material question as to whether 
or not the plaintiffs knew at the date of the 
mortgage suit of this fnterest that is now set 


up by the contesting defendants, that would _ 


involve the settlement of an isane and also 
the determination of certain fasts. Itis 
mush too late now in the Court of sesond 
appeal to ask to alter the oharaster of the 
suit when the plaintiffs have been at any rate 
partially ursuscessfal in the first Court and, 


wholly unsucesssful in the lower Appellate: 


Court so far as the3e two partioular plots are 
concerned. This application, if it is assented: 
to, would require a remand to determine new 
fasta and the plaintiffs, if they seriously. 
relied upon this point, ought to have made. 
the application muah earlier and not in 
second appeal. In my opinion, the plaintiffs 
have made out no grounds for disturbing the 
judgment of the learned Judge of the lower 
Appellate Court. The present appeal, theres 
fore, fails and must be dismissed with ooste. - 
In dismissing the appeal, I would only. 
wish to observe this. The original number 
cf the suit in the primary Oourt was 204 of 
1915 and it is close upon five years after the 
institution of the suit that the Court is asked 
to alter the nature of the suit whioh would 
involve a remand to have further issues of fact 
determined in a ease that is pending sinse 
1915 and of whioh the value, as given in the 
memo, of appeal, is only Rs. 10. The 
Jearned Vakil for the appellants bas ad- 
yanced noarguments whish would lead me ta 
“think that the interestof justice requires that 
this petty suit instituted so early as in 1915 
should be brought to life again and sent bask 
to the primary Coort for the determination 
of further issues of faot. l 
. Appeal dismissed, 
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MADRAS HIGH COURT. 

Aprran Sturt No. 18 1919, 
Desember 9, 1919, 
Preseni:—-Mr. Justice Abdur Rahim and 
Jastioe Sir William Ayling, Kr. 
IDARAPALLI DHANUSHKOTIRAYUDU 
(DEAD) AND OTHERS— PLAINTIFFS — 
APPELLANTS 
versus 
‘VANKAYALA VENKATARATNAM AND 


OTHE aS—~ DEFENDANTS — RESPONDENTS, 

Adverse possession—Service inam-—-Lands disannexed 
from _office—Possession, whether adverse to holder of 
office. 

. 

Where lands attached tothe office of karnam as 
service inam become disannexed from the office and 
for a large number of years are enjoyed by a person 
who does not claim’ the office as ordinary private 
property, the possession of the lands by sucha person 
for more than twelve,yeara i is adverse to the holder 
of the.ofice against whom. that person acquires 8 
Prescriptive title to the land. 


Appeal against the desree of the Court 
of the Additional Temporary Subordinate 
Judge, Rajahmundry, in Original Suit 
No. 14 of 1916, (on remand) (Original Suit 
No. 52 of 1915, on the file of the District 
‘Oourt, Godavari), dated the 27th July 1918. 


Mr, A. Krishnaswamt Aryar, for the 
‘Plaintiff Appellant.—Hmoluments attached 
to an office are wages and are different 
from being the ‘property’ of any individual. 
Henoe the title thereto san vest stristly on 
the ofisial and notin the individual who is 
for a time sush official. Hense the widow's 
possession oan confer no title on. her. as 
she is not in any way the holder of the 
office. At most it is no better than mere 
permissive possession. Henee it sannot 
be adverse. See Vusa Ohandratantam v. 
Vusa Subbarayudn (1) and Bhatajt Thakur 
v. Jkarula Das (2). Immoveable property 
forming part of emoluments stands on the 
same footing as other emoluments, Kamala- 
thammal vy. Krishna Pillai (3), 


Next, even possession under an adverse 


(1) 25 Ind. Cas. 685; 1 L, W. 827 at p. 830; 16 M, 
L. T, 347; (1914) M. W, N. 745. 

(2) 24 Ind. Cas. 501; 42 O. 244; 18 O. W, N. 1029; 
27 M. D. J. 100; 1 L..W. 649; 16 M, L. T, 210; (1914) 
M. W, N. 536; 12 A. L. J, 1176; 200. L. J. 360; 16 
Bom L. R. 845 (PC). 

(8) 8 Ind. Oaa. 933; 2) M. L, J. 78labp. 7849M. 


Li, T. 73, 
9 


slaim sannot ohange the character of the 
property. Adverse possession aan only be 
of the right granted before enfranshise- 
ment, and eannot destroy the rights of 
the Crown whioh vested in the offise of 
karnam or enfranchisement. See Inam 
Rules. Board of Revenue Standing Orders, 


Mr. V. Ramesam, for the Respondéate.— 
(Madras) Rogalation VI of 1881 did not 
exempt the question of emoluments attached 
to the offica of sarnam*from the sogni- 
sanoe of the ordinary Civil Courts. Hense 
Artiola 144 and sestion 23 of the Limita- 
tion Act apply and the right oeases to 
exist at the end of the period. Neelachalam 
y. Kamarazu (4), Venkayya v. Surama (5), 
Muppidi Papaya v. Ramanı (6). The 
Starting point is the alienation and not 
the appointment to the offica of karnam, 
Gnanasimbanda Pandata Sannadhi v., Velu 
Pandaram (7). Both ths oases sited for the 
appellant are sasas where there is a real dis. 
funexure from the offise and so cannot apply. 


_ Mr, A. Krishnaswamy dAtyar, in reply.— 
‘On prinsiple it cannot be said that the 
person holding the office has ‘property’ in 
the emoluments in the striot sense of the 
term. Sse Durga Prashad Singh v. Trebini 
Singh (8). 

"JUDGMENT, 


Axsour Risim, J.—The facts on which this 
appeal depends are to be found in paragraph 
12 of the judgment of the lower Court. A 
woman, dalled Seshama, was in possession of 
Items Nos. 1, 2, 4, 8 and 9 for abut 30 years 
prior to 18:3 and then she alienated the 
properties to some third persons. The 
plaintiff's father set up hia right as ` 
reversioner in respest of these proparties 
and disputed the alienations. In seattle- 
mout of that dispute, the alienees executed 
a deed of gettlament in 1900 and that 


(4) 14 M. L. J. 428. 
- (6) 12 M. 236; 4 Ind. Dec. (N. 5.) 5514. 
(6) 7M. 85; 7 Ind. Jur, 695; 2 Ind, Dec, (n.s.) 


644, 
(7) 23 M. 271 (P. C.; 2 Bom. L. R. 597; 40. W. 


N. 329; 271. A. 69; 10 M. L.J, 29; 7 Sar. P. O, J 


671; 8 Ind Dec. (N. s ) 6591. 


(8) 43 Ind. Oas. 527; 45 T.A. 251; 24 M, Ti, T 
407; 28 0. L. J. 508; 9 L, W, 60; 21 Bom. LR 589 
43 0, 362 (P. 0.). 
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deed expressly recites that the elaim was 
made by tbe plaintiff’s father by virtue of his 
reversionary right. The Subordinate Jadge 
has found that these lands were originally 
attached to the karnam's office as service 
imam; but, upon the fasts whioh he has 
stated, he same to the sonslusion that tbe 
land “bseams disannsxed from. the office 
and that, therefore, the plaintiff's father 
acquired an absolute right to them subject 
only to any righ§ of resumption whish 
the Government may have. 


The argument of Mr. *Kriehnaswami 
Aiyar, in the first place, is that these lands 
must be regarded as emoluments of the office 
of karnam, that they sould never sense to be 
as such, aod that the rules of limitation have 
no application. In support of this proposition 
he relies apon a ruling of the Privy Oounsil 
in Bhaiaji Thakur w, Jharula Das (2). There 
the dispute related to the office of ‘shebatt 
and his rights te reseive the surplus 
offerings. Their Lordships held that the 
offerings sould not be disannexed from the 
office and that Artiola 144 of the Limita- 
tion Aot, upon the fasts found, did not 
apply. There was no question there of 
the right of soquisition of any immoveable 
property by, persons holding that property 
for more than 12 years and it is diffieult to 
sea any analogy between thd facts of that 
ease and those of the present? Mr. Krishna- 
swami Aiyar also relisd on a sentence 
in the judgment in Vusa Ohandrakantam 
v. Vusa Subbarayudu (1), But there my 
learned brother found that the possession 
of the . defendant was permissivya and 
stated that, even if the possession of 
the defendant was adverse, it would 
not make any difference. The fasts, so 
far as it oan be gathered, were that the 
defendants olaimed to be in joint posses- 
sion of oertain land along with persons 
holding an office in sonnestion with a 
temple. There is nothing in the judg- 
ment to support the proposition put forward 
on behalf of the appellants. Similarly, the 
fasts of the ease in Kamalathammal v, 
Krishna Pillai (3), are altogether different 
from the fasts of the present oase, and I 
cannot see that there any claim was get up to 
the land on the ground of pressription or 
adversa possession. 


Qn the other hand, the ruling in Nesla. 


chilsm y. Kamorazu (4), following Gnana. 
stmbanda Pandara Sannadhi v. Velu Panda- 
ram (7),a desision of the Privy Oounoil, 
makes it perfeatly olear that Artisle 144 and 
seotion 28 of the Limitation Ast applies to 
such a aasa as this. An earliar dasision of 
this Court in Muppidt Papaya v. Ramana 
(6) is also to the same offest, 


Tt was next argued by Mr. Krishnaswami 
Aiyar that the Government has a right-t> treat 
the land ag servies inam, and that they did 
in fact ao treat it as they afterwards enfran- 
shised the znam by “imposing quit rent, 
We are not oonserned ith this oase with the 
right of the Government either to ‘enfran- 
shise the land or to impoae quit rent. Wa 
are dealing in this oase with the rights of the 
parties inter se, and’ as betweeu them it would 
seem to be impossible to hold that, upon the 
fasts as they happened, the property had not 
become the absolute property of the plain- 
tiffs. : 


For a large number of years the property 
bad been enjoyed by persons who never 
claimed the offise of karnan, as far as it 
appears from the evidence, as ordinarily 
private property, and the plaintiffs acquired 
the property from suoh persons under an alien- 
ation. The plaintiffs or their father did uot 
acquire the property by virtue of the office 
of karnam, i 


This appeal must be dismissed with sosta, 


Aruna, J.—I agree, 
M. 0. P, 


Appeal dismissed. , 


-Persad contrasted 
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DIN DAYAL V. GURSARAN LAL. 


ALLAHABAD HIGH COURT. 
Letrers Parent Apprat No. 108 os 1918, 
February 14, 1920. 
Present:—Mr. Justice Tudball and 
- Mr, Justice Rafique. 

DIN DAYAL—Deraxpaxt— APPELLANT 
tersus 
GURSARAN LAL AND oraens—PLatntiFys— 

- ü RESPONDENTS, 
Transfer of ‘Property Act (IV of 1882), s. 56, 
applicability 8f—Provincial Insolvency Act (HI of 


1907), ss. 16, 34— Adjudication, sale before—Recetver, 
right of. 


The rule of marshailing inthe case of purchasers, 
embodied in section 66 of the Transfer of Pro- 
perty Act, has no application as between purchaser 
and purchaser, the provisions of that section being 
limited to the case in which the party claiming 
marshalling is a purchaser, and the party against 
whom it is claimed is the original mortgagor. [p. 69, 
col 2 p.7%0,col.1.J . ° - 

Tnasmuch as section 16 of the Provincial Insol- 
vency Act does not control the provisions of section 
34 thereof, a purchaser in the course of execution 
of the property of a debtor, after he has filed an 
application to be adjudicated insolvent, but before 
the date of the adjudication order, acquires a good 
title to the property against the Receiver, the 
ownership in the property not vesting in the 
Receiver, [p. 71, col. 1.] 


Lotters Patent Appeal against the follow- 
ing judgment of Mr. Justice Abdul Raoof, 
dated the 20d August 1918 :— 


. ABDUL Raoor, J.—This appeal has arisen 
out of a suit for aontribution brought by 
Nanak Pershad, plaintiff, in whose place the 
present respondents have been substituted 
as his legal representatives, against Din 
Dayal, defendant-appellant. In order to 
understand the sontentions raised by the 
parties, it is necessary to set out, in some 
detail, the facts which are either found or 
admitted by the parties. 


A list of seven houses is attaehed to the 
plaint. One Ganga Parshad is stated to 
have been the owner of these houses. On 
the 16th of August 1903 the said Ganga 
to sell house No, 1 to 
one Gurdayal, brother of the defendant-ap- 
pellant, for Rs, 80, ontof whioh Rs. 40 was 
paid in advanee at onse, On 20th of April 
1995, he mortgaged the honse No. 1 along 
with the six other houses to one Kallumal 
for Rs. 610. On the lith August 190+ he 
exeouted. a sevond mortgage for Ra, 400 in 


~ 


INDIAN CASES, 


of housef Nos, 2 and 3, and an 


67 


4 


favour of ‘the same Kallumal, mortgaging - 
the same houses. Qn the 5th of January 
1907 Gurdayal sued for the specifies perform- 
ango of the contrast of sale of 1903, and. 
obtained a desrte on the 5th of Febrnary 
1907, On the 24th of April 1507, 8 sale- 
deed was executed, in pursuance of the 


‘decree, in favour of Gurdayal, with rasplet 


to the house No. 1 and possession was 
delivered to him, On the same date, 
Gurdayal sold the house jo his brother. 
Dindayal and gave possession to him. Oa. 
the 10th of January 1910, Nanak Pershad, the 
plaintiffe obtained a simple money-decree 
against Ganga Pershad for the sum of 
Rs. 166 and, in exesution of this decres, 
he attached the houses Nos. 2 and 3, and 
applied for their sale. Kallumal, the mori. 
gagee, applied to the Cuourt exesuting the 
deores, praying that the, hcuses may ba 
sold subject to his charge under the mort- 
gages in his favour, and that a proclama- 
tion may be made to that effect, This 
application was allowed and the houses 
Nos, 2 and 3 were sold and purshased by 
Nanak Pershad on tbe 12th of June 1911 
subject to the mortgage charge of Kallumal, 
The sale was confirmed on the 14th of 
July 1911. On the 6th of June, Ganga 
Prasad had applied to the Insolvyéhey Court 
at Cawnpore to-be declared an insolvent, 
mentioning the nême of Nanak Pershad in the 
liet of the creditors given in his application, 
On the 22nd of July an order of adjudica. 
tion was made. On the same date, on the 
application of Kallumal, mortgagee, the 
Insolyensy Court ordered the houses Nos. 2 
and 3 to be sold by the Receiver to, dis- 
oharge his mortgage. On the 25th of July 
Nanak Pershad put in an applisationin the 
Insolvency Court objecting to the sale of 
the houses by the Receiver on the ground 
that they had been purchased by him before 
the order of adjudication and that they 
had not vested in the Reseiver. The only 


„order made by the Insolvensy Courton thia 


petition was “hamil masih rahe” (Let it 
be placed on the record). On the 29th of 


July 1911, the Receiver applied to the 


Insolvency Oourt for an injusetion prohibit- 

ing Nanak Pershad from taking possession 

arder 

was made accordingly. On the 3rd of 

‘August 1911, Nanak Pershad applied to 

have the injunction set-aside, stating that 
+ 
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he was the owner of the honses, and that 
he was not a oreditor of the insolvent. 
This applisation was rejected and the reason 
for its rejection was stated, by the Oourt 
that, he hdd not purshased the houses free 
from inoumbranse. On the l4th of Decem- 
ber, however, Nanak Pershad was required 
to bay off the mortgage of Kallumal by 
the end of January 1912. The houses were 
subsequently cold by the Reossiver on the 
25th of July 1012 for the sum of Ra. 1,875. 
Out of this sum Rs. 1,629-10 3 were paid 
to Kallumal in satisfastio# of his two mort- 
gages, on the Ist of August 1912, The 
- balanos of Ra. 245 5 9, after dedusting the 
Receiver’s fee, was handed-over to Nanak 
Pershad. On these {acts the plaintiff sued to 
recover Rs. }79 5-3 with interest from the Ist 
of August 1912, total Rs. 292 6.3, by way of 
sontribution from he defendant as the pur- 
chaser of the house No, 1. There waa some 
dispute as to the valuation of the house 
No. 1, and as tọ the proportionate amount 
slaimable in respect of it, but this was 
settled by mutual agreement which was 
recorded in a ?rubkar dated the lst of July 
1915, which is to be found on the record 
as paper No. 320, The defendant oontested 
the suit mainly on the following grounds:— 

That the house No. 1 had been purohased 
on the 24th of April 1907 in pnorsuanoe 
of the sontract of sale of 1903, and that, 
as there was no mortgage existing at. the 
date of the contract and that also as Gur- 
dayal, the vendee, had no notice on the 
24th of April 1907 of the mortgages of the 
24th of April i905 and the 16thof August 
1906, the charge oreated under those mort- 
gages was not. binding on him and that no 
sontribution could be olaimed against him, 
Some other minor pleas were also raised in 
the written statement but, as those were 
decided against the defendant by the Courts 
below and as to whioh there is no further 
eontention, it is not nesessary to mention them 
here. There is, however, one plea, whioh; 
though not taken in the written statement, 
appears to have been urged in the Court 


below and is also urged in this Court. Shortly - 


put, the plea comes to thie, “that the mort- 
gages (£ Kallumal were not redeemed by 
the plaintiff but were paid off hy the sale 
of the houses Nos. 2and 3 by the Reseiver; 
therefcre, the plaintiff had no right to olaim 


‘ gontribution. p 


A (19:1 


The Court of firat instance repelled all the 
pleas raised in defence and passed a deoree 
in favour of the plaintiff for the recovery 
of Ks. 223.10 11 by the sale of the house 
No. L. On an appeal to the lower Appellate 
tourt the judgment and desrea of the first 
Court were upheld, The defendaaot has now 
preferred a sesond appeal to this Court - 
and the following grounds have been urged 
against the desision of that Court. As to 
the effect of the mortgages of Kallamal on- 
the house No. 1, the oontention of the 
learned Vakil for the*appallant is two-fold. In 
the first place, he contends that tha mortgase3 
baviog been effected after the sontrast of 
sale, the mortgagor had no power to biad 
the interest of Gurdayal, who, having pursbas- 
ed the honse on the 24th of April in good 
faith and without notice, must ba takan to 
have acquired it without any aharga. The 
agreement to sell o.nferred no title on Gar- 
dayal, as, asaording to sestion 54 of the 
Transfer of Property Act, a contract of sale 
of itself doss not ereats any interest in 
or charge on any property with respest to 
whioh the contrast is made. On the date 
on whieh thse sale-deed was exasated, 
Gurdayal, therefore, had no interest, in 
‘or sharge on the honse No. 1. Thea two 
mortgages in fayour of Kallumal were re- 
giatered and assording to the rulings of this 
High Court, Gurdayal must be taken to 
have had notice of them when he purohasel 
the house No, 1. His sesond contention 
is that, inasmuch as all the sevən houses 
mortgaged by Ganga Pershad were eubjeot 
to a common charge and one of them was 
sold to Gurdayal, he was entitled to have 
the charge satisfied out of the remaining 
six houses first. In support of this-conten- 
tion, be has relied on the provision of ses- 
tion 53 of the Transfer of Property Aot, and 
has argued that Gardayal and his transferee, ` 
the present defendant-appellant, can olaim 
the same equity against the representatives 
of Ganga Pershad, the soller, as they had 
a right to claim against him under the 
section. He has relied on “Dart on the Law of 
Vendors and Purohasers”, 7th Edition, Volume 
11, page 946, Chapter XIV, section 6. The 
law.on the point is thus stated there :— 

“Where an estate subjeot toa paramount 
oherge becomea divided among * several 
purchasers, it becomes a matter of some 
difficulty to determine the proportions in 
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whish they are to bear it and between 
themselves. The authorities saem to lead 
to ithe following souslusions, vis., ~- 

If two estates, Xand Y, are subject 
to a common sharga, and estate X is sold 
to A, A will, as against the vendors, and his 
‘representatives, haves a prima facie equity, 
in the abanea of express agreement, and 
whether or not he had notive of the sharge 
to throw it primarily onestate Y in exonera- 
tion of estate X, 


“Tf, then, estate Y is” subsequently sold 
- to B with notico of th® charge and of the 
prior sale X to A, B purohases with noties of 
A’s equity, and the entire sharge must rast 
primarily apon Y.” 


In my opinion the passage above quoted 


is against the appellant’s oontention. In 
this sare, it is not shown that Nanak Pershad, 
the purshaser of the houses Nos, 2 and 3, 
had notice of the purchase of the house No. 1 
by Dindayal and of his equity against Ganga 
Pershad, the seller. A faint attempt was 
made to argue that Nanak Pershad must 
be taken to have had notise of the dearee 
for spesific performanss dated the 5th of 
February 1907, and of the sale-deed, dated 


the 2ith of April 1907, whieh was executed ` 


in pursuanse of the said desree, but no rala 
of law or desision was sitad in support of 
this argument, Hoe has also relied on Ghosh’s 
Law of Mortgage; “in India, Volums 1, 
pages 365 and 363, 4th Edition, where this 
question is fully disenysed with spesial 
referense to the rales laid down in ‘Dart 
on Vendors and Parshasers’ to which reference 
has been made above. Bat the oonelusion at 
whieh the learned author has arrived is not 
favourable to the appallant’s case, At page 
367 the learned author states, “The sorrest- 
ness of the doctrine, however, has been ques- 
tioned by Mr. Justise Story, who’ thinks that 
there is great reason to doubt whether it is 
maintainable upon principle; for, as between 
the subsequent purohasers, it is diMeult te 
perssive that either has any superiority of 
right or equity over the other; on the 
contrary, says the distinguished Judge, there 
seems strong ground to contend that the 
original inonmbranse or lian ought to be 
borne yateably between them asoording to 
the relative values of the estate (Story’s 
Equity, sestion 1233 a).” Again, at page 


363, towards the couolusion of the disous- 
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sion of the gnbjest, the learned author 
writes that, “Robbing Peter to pay Paul, 
is not, as Lord Masnaughten said in 
a resent sage, a prinsiple of equity, and 
it is satisfactory to find that in the only 
gase in onr reports in whioh the question has 
been disenssed, the Caloutta High Oofrt 
refused to follow the rule of the inverse 
order and, if [ may venture to say so, 
rightly, for there is no sound reason, inthe 
absenoe of spesial sircumstanoes, for prefer- 
ring one purohasér for value, to another”, 
The Caldéntta oase referred toin this quota- 
tion is Magniram v. Mehdi Hossein Khan 
(i), It was held in that case that the rule 
of marshalling in the oase of purchasers as 
laid down in seotion 56 of the Ast did 
not apply to a oase between purshaser and 
purshaser; seation 56, being limited in 
its operation to the case in whieh the party 
claiming marshalling ia a purchaser and the 
party against whom it is olaimed is the origi- 
nal mortgagor, The learned Judges at pages 
102 and 108, observed as follows :— 


“Aa to the third point the argument is 
this:—that as when the defendant first 
party purchased their two properties from 
the mortgagors aod remaining two properties 
were still in the hands of the mortgagors, the 
purshasers might, well have thought that 
the mortgage-debt would be paid wholly 
out of the properties still in the handa of the 
mortgagors; and the plaintiff, a subsequent 


-purshaser, must be taken to be in the shoes 


of the mortgagors, And if that is so, the 
sale at the instanoe of the prior mortgagee 
should be, as it has been, in the inverse order 
of sales to the different purahasers, that pro» 
perty being sold in satisfaction of the mortgage 
decree first, which was purchased from the 
mortgagors last. We are unable to give effeat 
to this contention, Though, as between the 
mortgagor and the purshaser from the mort- 
gagor, property in the hands of the mortgagor 


‘should be sold first, without giving the mort- 


gagor any claim for contribution, yet, when 
all the properties have passed to the hands 
of purchasers for value, there is no sufficient 
reason for bolding that later parahasers should 
not be entitled to contribution as the earlier 
ones. it appears to us that the rule best in 
ascord with principles of justice, equity and 


(1) 31 0, 95,3 C, W. N, 30, 
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good sonssiense is to make the mortgaged 
properties in the hands of different purshasers 
liable to aontribute to the qoortgage-debt in 
proportion to their values.” 

The decision in this sase fully governs the 
pyesent oase and that is why I have largely 
quoted from it. Tbe authorities above men- 
tioned clearly show that, as between purchaser 
and ‘purchaser, the rale of equity embodied 
in section 56 Of the Transfer of Property 
Act can have no applisation. 

The next question whieh I have to 
decide ir,” whether the faot that the com- 
mon obarge under the mortgages of Kalla 
was discharged ont of the houses Nos. 2 


‘and 3, gave to the plaintiff the right 


of «ontribution against other properties 
under the siroumstances of this oase. On 
this question, also, the argument of Mr. 
Katju has been two-fold. In the first instanoe, 
-he bas argued that the application of 
Ganga Pershad. to the Insolvency Oourt 
to be declared an insolvent was made prior 
to the auction-sale of the houses Nos. 2 
and 3; consequently, the order of adjudication 
by the Court on the 22nd of July 1911 


= vested the ownership of the two honses in 


the Reoqjver from the date of the petition, 
that is, the 6th of June 1911, as it related 
baok and took effest from that date, under 
clause 6 of seotion 16 “of the Provinsial 
Insolvency Aot. He, therefore, contends, that 
the plaintiff never acquired the ownership 
of the houses Nos. 2 and 3, and is not 
entitled to slaim sontribution from the də- 
fendant. His sesond sontention is that the 
houses in question were not sold by the plaintiff 
“in order to discharge the mortgages in favour 
of Kallu. They were actually sold by the 
"Receiver under the order of the Oourt and 
the proceeds of the sale were applied to 
the satisfaction `of the sommon paramount 
charge. The first sontension ignores the 
apesial provision of sestion 34 of the Provin- 
oial Insolvency Act. It sannot be denied 


` that the order of adjudication was made on 


a date subsequent to the date on whieh the 
plaintiff sold the two houses in execution 
of his simple money-deeree and realized the 
arsets. Clause l of section 34 provides that, 
“Where exesution of a decree has been issued 
against the property of a debtor no person shall 
be entitled to the benefic of the exeaution 
pegainat tbe Reeciver except in rexpest of 


assets realized’ an tha course of the emecu- 
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tion by sale or otherwise before the date 
of the order of adjudication.” The provisions 
of section 16, olause 6, sannot eontrol the 
provision of section 34 of the Aot in: this 
respect, As noted above, Nanak Pershad 
had not only attached: the housesin exeou- 
tion of his money decree but the exaoution . 
had proceeded further and the assets had 
besu realized long before the order of 
adjudication was made, In the sase of 
Basarmal Awatmal v. Khemchand Daryanomal 
(2), the learned Jadicial Commissioner of 
Sindh had to oonsérue section 34 of the 
Provincial Insolvenoy Aot, with- reference 
to fasts very much similar to the fasts 
of this case, and the decision in that ease 
fally applies to the siraumstanses ‘of the 
present sase. I agree in the interpretation 
pat by the learned Judicial Commissioner 
upon the provisions of sestion 34and hold 
that the ownership of the houses in question 
did not vest in the Reseiver. This view 
is also supported: by the desision in the 
oase of Sri Ohand v. Murari Lal (3), 

His second contention under this head 
is, that as Nanak Pershad, plaintiff, had not 
availed himself of the permission assorded 
to him by the’ Insolyensy Court by the | 
order of the Lth of Desember 1911, to 
pay off the mortgages of Kallumal by the 
end of January’1912, and the houses had 
actually been sold by the Reseiver on the 
25th of July 1912 it cannot be- said 
that the plaintiff had dissharged the 
common burden and had redeemed the 
mortgages, so as to have the right of 
contribution against other properties. This 
argument iguores the elear provisions of 
section 82 of the Transfer of Property Ast, 
The sestion provides: “Where several 


- properties, whether of one or several owners, 
are mor‘ gaged to secure one debt, 


sush 
properties ‘are, in the absense of any sontrast 
to the sontrary, liable to sontribute rateably 
to the debt seoured by the mortgage... se” 

It sannot be denied, on the fasts stated 
above, that the house No. 1 and the 
houses Nos. 2 and 3, together with the 
other houses, had bean mortgaged to sesure 
the debt due to Kallumal. No  sontraat 
to the contrary baiag either alleged or 
praved, they mu3t all be heli liable to 
contribute ratozbly to the dəb; sesared by 


12: 1f Ind Cas 423, ` 
-(3) 16 Ind. Cas, 183; 10 A. L. J, 252; 84 A. 628, 
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the mortgages in Kallumal’s favour. In 
eonnestion with this question we ought not, 
also to lose sight of the provisions of 
slause 3 of sestion 34 of the Insolvensy 
Act, aseording to whioh a person who in 
good faith purshases the property of a 
debtor under a sale in exeeation, shall in 
all oases aoquire a good title to it against 
the Reocsiver. This alause supplies a 
somplete answer to the argument of the 
appellant that the purchase of tha houses 
Nos. 2 and 3 by the plaintiff in the exesu- 
tion of sale cannot be said to be the 
realization of assets in the asurse of an 
exesution by sale. Moreover, I do not 
think that sush a narrow oonstrustion 
should be put upan the provisions of 
sestion 34. As foanit by the low3r Appellate 
Court, there ar@ oirsamstanoss in this 
particalar oase whieh go to show that 
neither the Insclvenesy Oourt nor the 
Reasiver ever treated the honses as having 
vested in the Reseiver. The sale by the 
Reecsiver of the houses, in order to satisfy 
the mortgages of Kallamal, therefore, 
must bə taken to have been effested, with 
the sonsent, and on behalf, of Nanak Parahad 
the plaintiff. 

Some argument was addressed also on 
the question of the proportionate amount 
of money whieh onght to ba oontributed 
by the house Noa. l bat, having regard to 
the agreement of the parties whieh was 
resorded in the robkir dated the Ist of July 
1915, paper No. 320 on the reoord, this 
contention, is not open to the appellant. 
In this view this appeal oanaot susased, 
The judgment and deoree of the lower 
Appellate Court are right and the appsal 
must bs dismissed. I, assordingly, dismiss 
it with ososts, inelading in this Oourt fees 
on the higher soale. , 





Mr. Radha Kant Malaviya, for the Appel- 
lant. 
Dr. S. N. Sen, for the Respondents, ° 
JU DGMENT.—In onr opinion the desision 
of the learned Judge of this Court is eorrast. 
We, therefore, dismiss this appeal with sostas. 
Appeal dismissed. 
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LAHORE HIGH COURT. 
FULL BENCH. 
Lerress Parent Apreau No. 58 or 1919. 
® June 2, 1920. 

Present: ~Mr. Shadi Lal, Chief 
Justica, Mr, Justice Chevic, Mr, Justies 
Seott-Smith, Mr. Justice Broadway and Mr. 

Justice Wilberforos. Ë 
PARMESHRI DAS ano ANOTHER — 
PLAINTIFES—ÅPPELLANTS 
versus?’ 
FAKERIA AND OTHER8S—D 3FENDANTS 


— RESPONDENTS, 

Civil Procedure Cade ‘Act V of 1993), O. Il, r. B— 
Mortgager authorising mortgagee to sue either for 
interest due or for possession in case of default in pay- 
ment of interest Suit for interest—Subsequent suit 
for possession, whether barred, 


A mortgagee is not debarred by Order IT, rule 2, 
Civil Procedure Code, from suing for possession of 
the mortgaged property on the strength of a | 
stipulation conferring upon him the option to sue 
for interest or for possession in the event of the 
mortgagor’s failure to pay jnterest at the stipalat- 
ed time, simply because on the occurrence of a 
previous defaulé the mortgagee sued only for 
a and not for possession. [p. 78, col. 2; p. 75, 
col. 1. 


Letters Patent Appeal against the order 
of Mr. Justice Abdul Ranoof, dated the 19th 
November 1919, passed in (iwi Appeal No, 
1420 of 1919. 

FAOTS appear from the following judg: 
ment of Mr. Justice Abdul Raoof :— 

. "This assond appeal bas arisen ont of a anit 
for the resovery of possession as a mort- 
gagee under the following sireumstan. 
oas On the 17th December 1898 Nagar 
Mal, father of Fagira, Basanta and 
Dhana, defendants, executed a mortgage in 
favour of Natha Ram, father of the plaintiff, 
as a sesurity for the sum of Rs, 6000-9 
hypothesating aertain lands for the payment 
of the amount. Under the mortgage the 
mortgagor was to pay Rs, 40 par anunm 
as interest and, in oase of default of paymeut 
of interest for one year or any harvest, he 
was entitled to realise interest by a separate 
suit or slaim possession of the mortgaged 
lands in lieu of the prinsipal and intereat 
due. Default in payment of interast was 
made and a suit was broaght by the mort- 
gagee,in 1906 for recovery of the arrears 
of interest for three years immediately 
preceding the suit. A deoree was passed for 
the sum of Rs. 105 on the 18th August 
1903. It appears that after paying for soma 


W 


~! (5) 5 Ind. Cas. 80%; 
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time the mortgagor again made default in 
paying interest. Thereupon, the present 


e suit was brought for the recovery of posses- 


sion over the mortgaged lands in lien of 
Rs. 849, namely Rs. 600 for ‘principal and 
Rs. 240 for the interest. This suit was 
resisted by the defendants upon two pleas 
any one of which, if made out, was snffisisnt 
to bring about the, dismissal of the suit, 
One was a plea of limitation on the ground 
that as interest bad not been paid for 
more than 12 years the suif was barred 
under Artiole 135, Limitation Act. The pther 
plea was to the effest that as the mort 
gagees did not shoose to elaim pogssassion 
on the first default when they brought their 
alaim for interest their present suit is 


-barred under Order II, rule 2 of the Code 


of Civil Procedure, Both the Oourts below 
have given effect to” both these pleas raised 
on behalf of the defendant. They have 
held that the suit is barred by limitation 
and as well it is*barred under Order II, 
rule 2. Upon this last point there is w 
eonsensus of authority in.this Court, The 


following authorities direatly oover the point, 


namely, Bris Lal’ vy. Ram Rattan (1), Ganga 
Ram vy. Abdul Rahman (2), Kishen Narain 
v. Pala Mal <3), Barkhuydar v. Ohhatia Mal 
(4) and Jhangi v. Ramzan (5). In this state 
of authorities if is impossiblg to sontend 
that the present suit can lie, It is needless 
to go into the question of limitation and I 
dismiss this appeal with costs,” 
ORDER OF THE DIVISION BENCH. 


Sapi Lat, O, J. AND WILBERFORCE, J, 
(March 10, 1920.)—On the 17th December 


1898 Nagar Mal, the father of the defendante, 


executed a mortgage-deed in fayour of the 
plaintifi’a father, bypotheoatisng the land in 
dispnte by way of seourity for a loan of 
Rs, 600. The mortgage was without pos. 
session, but the mortgagor ‘promised to pay 
Rs; 40 per annum on assount of interest, and, 
in the event of default in .the payment of 
interest for one year, the mortgages was 
given the option of either suing for the 


(1) 17 Ind. Cas, 581; 268 P. W. R, 1919, 
A, 28 P. R. 1907; 140 P. W.R, 1907; 93 P L, R. 
1908, 
(3) 47 Ind, Cas, 987; 88 P, R. 1918; (167 È. W, R. 
1918; 102 P. L, R. 1918, 
m (4) 48 Ind. Cas. 798; 119 P. R, 1918. 
C 13 P. R. 1910; 20 P. W. R, 
1910; 60 P, L BAWONO, 
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interest due to him or resoyaring. posses- 
sion of the -mortgaged property, and there- 
after keeping it until the payment of the 
prinsipal and interest. a < 

It appears. that there. was a default in the 
payment of interest, and the mortgages, 
sonsequently, brought, in May. 1906, an astion 
for the recovery of interest and obtained 
a deoree for the amount due to him. Se. 
. The mortgagor again made a defgult and 
the plaintiffs have, consequently, brought 
the present astion for possession of. the land, | 
and in the alternatiyd for the mortgage- 
money with interest t® be realised -by the 
sale of the property. The Courts below 
have dismissed the suit as barred by Order 
II, role 2, .Oivil -Procedure Oode, and it 
seems that, if the rule enunoiated in Gunga 
Ram v. Abdul Rahman. (2) isa. correst ex- 
position of the law on the subjeot, this appeal . 
must fail. PAE l š 

We bave, however, grave doubts as to the 
sorrestness of that judgment. It seems,to 
us that when s person is given an option, 
ag in the present gase, to sue. either for 
interest or for possession, he is entijtled.to 
make his ‘ohoicse, and- that he should not be 
compelled to sue for possession at once. The 
rule in Ganga Ram v, Abdul Rahman (2) 
would sompel him to sue for possession on 
the happening of the first breash of the 
eovenant, and would, in tbe event of bis 
making his shoies in favour of suing for 
interest alone, deprive him for ever of his 


“right to recover possession and also his 


debt. In other words, the rule would deprive 
him of the option conferred by the sovenant, 
and would result in introdusing a olause into 
the sontract that he must sue for possession 
if the mortgagor failed to sarry ont hig 
stipulation as to the payment of interest. 
This would-be tantamount to reading into 
the instrument a provision which not only 
does not exist there, but would run ecunter 
to av express stipulation, and we sonsider 
that no sound interpretation of the law 
of procedure should lead to that result. . 

We consider if unnesessary at this stage 
to discuss in detail the various reasons 
which san be urged against the sorrestness 
of the rule in Ganga Ram v, Abdul Rahman 
(2), or to point out the onrious results 
and hardships whioh flow from it, and which 
should, if possible, be avoided. We would 
however, refer to an analogous case, Suppose, 
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in a lease there is a slause which provides 
that, : if the tenant makes a default 
in the payment of rent, the landlord 15 at 
‘liberty either to sue for rent or to bring 
an astion for the ejestment of the tenant; 
and suppose, in the event of a default, the 
_ landlord ohooses the alternativa of saing for 
rent only; by -a parity of reasoning he 
would be debarred from bringing an astion 
for ejestmant on the happening of a sub- 
sequent default, 
subsequently recover interest besausa his 
right to sue for prinsipal is barred under 
Order II, rule 2, Oivil Proosdure Code, as 
held in Kundan Mal y. Sardar Allah Dad 
Khan (6), it oan be urged with equal force 
that the landlord, thus deprived of his right 
to sue for ejestment, sannot sue fur rent, 
and he would thus ldše his property altoge- 
ther, 


- The rule in Ganga Rum y. Abdul Rehman 
(2) has been followed by the Chief Court 
in subseguent cases, vide, Kundan Mal v, 
Sardar Allah Dad. Khan (6) and K&dshen 
Narain vy, Pala Mal (8). There are, however, 
two prior judgments, namely, Ram Bhayj vy. 
Devia (7) and Raman v. Wazira (8), whioh 
lay down a contrary rule, The latter case 
‘was not referred toin Ganga Ram v. Abdul 
Rahman (2), and the former, whiob oon- 
tains a learned discussion on the subject, 
was distinguished cn a ground which does 
not appear fo us to be material. Farther, 
the Bombay High Oourt in Yashrant Narayan 
Kamat vy. Vithal Divakar Parulekar (9) has 
held that a suit to recover the prinoipal and 
interest is’ cot barred under section 48, Civil 
Procedure Code, corresponding to Order II, 
rule Z of the present Code, because the 
plaintiff had in the previous suit claimed 
only interest though he was entitled to recover 
the principal as well, 


As at present advised, we prefer the view 
taken in these three oases that the causes of 
astion in the two suits are distinst and that 
the secord suit is not barred by the rule oon- 
tained in Order IJ, rule 2, Civil Pecoedure 
Ccde. As observed by their Lordships of 
the Privy Counsil, in Saminathan Ohetty 


` (6) 6 Ind. Cas. 821; 19 P. B, 1910; 36 P. W.R. 
1910; 167 P.L. R. 1910, 

(7) 123 P. R. 1881. 
: (8) 79 P. R, 1886. 

(9) 21 B, 267; 11 Ind, Dec, (N. s) 181, 


Aud ifa mortgagee cannot 
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v. Palaniappa Ohetty (10), the role ig 
directed to seouring the exhaustion of 
the relief in respast of a aruse of action 
and not to the” inclusion in one and the 
same action of different causes of nation even 
though they ariaa from the same transaction, 

-We accordingly refer for the desisiod of 
a Fall Bench the following proposition whe- 
ther the mortgagee is debarred by Order 
lf, rule 2, from suing for, the POs 3e8sion 
of the mortgaged property on the strength 
of a stipulation oonferring upon him 
the optécn to sue for interest or for pos. 
session on mortgagor’s failure to pay in. 
terest atthe stipulated time, besause on the 
occurrense of a previous default the mortgagee 
sued only for interest and not for possession 


ORDER OF THE FULL BENOR., 








‘ Lala Fakir Ohand, for the Appellants, 

Messrs. Devi Dayal and Nihal Ohand Mehra 
for the Respondents, i 
‘ ORDER.—The proposition of law, whieh 
has been referred to us for decision, isin the fol. 
lowing terme: whether a mortgagesis debarred 
by Order JI, rule 2, Civil Prosedure Code 
from suing for the possession of the mort. 
gaged property on the strength ofa stipula- 
tion conferring upon him the option to sue 
for interest or foroasession in the event of the 
imortgagor’s failure to pay interest at the 
5 ipulated time, because on the oosurrence of a 
previous default the mortgagee sued only for 
interest, and not for possession, . 

The action which has led to thig referense 
was brought on the footing of a mortgage- 
deed by whish the borrower hypothesated 
his land by way of seourity for the debt 
sontracted by him. The mortgage was with. 
out possession, but the mortgagor promised 
to pay Rs. 40 per annum on assonnt of 
interest. The language employed by the 
writer of the deed is not very felicitous, 


„but the stipulation which has a direst 


bearing upon the question before us, is to 
the effest that, in the event of the mort. 
gagor’s failure to pay interest for one year 
the mortgagee would have the option of 
either suing for interest then due, or taking 
poasession® of the. property mortgaged to 
him and keeping it in lien of the prinoipaland 
` (10) 26 Ind. Cas. 228 411. A. 142; 180. W. N. 


617; (1914) A. 0.618; 110 L. T. 918; 17 New Law 
Reports 56; 83 L.J. P, OF 181 (P. 0). 
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interest. It is to be observed that this 
slause, ‘whieh prescribes the consequences of 
the mortgagor's default in paying interest, 
allows the mortgages to get either interest or 
possession, but not both, 

It is sommon ground that in 1906 the 
mortgagor sommitted a breach of the stipula- 
tion as to the payment of interest with the 
result that the *mortgagee shose the al- 
ternative of suivg for interest and obtained 
a desres for the amount then due to him. 
The mortgagor has again® made a default, 
and the mortgagee has now sued “for the 
possession of the mortgaged property. The 
question arises whether the rule of prosedure 
which finds expression in Order II, rule 2, 
Civil Prosedure Code, operates as a bar to the 
present action for possession. 


Now, that ruld requires the plaintiff to 
include in ‘his suit the whole of the claim 
whioh he is entitled to make in respeet 
of the sause of* nation upon whioh the 
gait is brought, and farther provides that, 
if he omits to sue in respect of, or in- 
tentionally relinquishes, any portion of his 
claim, he shall not afterwards sue in respest 
of the portion so omitted or relinquished. 
Now, it 4s the duty of the defendant, who 
invokes the rule, to show that the elaim 
for possession, whish ths plaintiff now 
makes, ought to have been inelaoded in 
the previous suit. As we read the doon- 
ment, we think that there oan be little 
doubt that the mortgagee sould, when he 
brought the darlier suit, have sued either 
for interest or for possession, but was not 
entitled to include in the same snuit both 
the claims, Ard if, onder the terms of the 
instrument, which regulates the jural relations 
of the parties, he sould not have elaimed 
both the reliefs at one and the same time, 
then it would be futile to eontend that 
be omitted to sue in respest of, or intentional- 
ly relinquished, any portion of the slaim 
which he was then entitled to make. > 


The plaintiff was entitled to make an 
elesticn, and, availing himself of the option 
given to him, he eleoted to enforce his slaim 
for interest. He oonld, if he so desired, 
have sued for possession, but in*that suit 
he oould not include the elaim for interest. 
It is clear that the two olaims were 
mutually exelusive, and if we uphold the 
sontention of the defendant, we would have 
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to hold that the plaintiff was bound to 
inclade in his previous suit a alaim for 
possession. This view would eontravene 
the terma of the sontrast entered into by 
the parties. It would mean one of two 
things, (2) that the mortgagee was entitled 
to sue for possession as well as interest, a . 
right not sonferred upon him by the instru- 
ment; or (b) that he was bound to sue, 
at any rate, for possession in the event of 
a default by the mortgagor; whish would 
deprive him of the,option conferred by the 
sovenant. In either case we should be 
reading into the instrument a provision 
which not only does not exist there but 
would run sounter to an express stipula- 
tion entered into by the parties. It is 
beyond doubt that no sound interpretation 
of the law of proseduré should lead to such 
an absurd result. 


The object of the rule embodied in Order 
II, rule 2, is to aviod the splitting of alaims 
and to prevent further litigation. The rule 
is based upon the salotary dostrine sontained 
in the roaxim nemo debet bis vexart pro una et 
eadem causa. We fail to see how 8 person 
gan somplain of being twise vexed in res- 
pest of the same cause, when he has himself 
giyen his adversary the option of making © 
one slaim or the other, but has not conferred 
upon him the right to make bith the elaims 
at the same time, 


“In this view of the clause, presoribing the 
penalty for a breash of the stipulation relating 
to the payment of interest, we are of opinion 
that the judgment in Ginga Ram v. Abdul 
Rahman (2) whioh bas been relied upon by 
the learned Oounsel for the respondent, is 
not on all fours with the present oase, 
That judgment enunoiates the rule that when, 
under the mortgage-deed, both prinsipal and 
interest have beoome due, the mortgagee 
must sue for both together; otherwise he 
will be debarred from elaiming ina sub- 
sequent suit what was not oldimed by him 
in the prior suit. It appears that the 
mortgagee in that case was entitled to sue 
not only for interest but also for prinsipal, and 
it was consequently held that his omission 
to indlude in the previous snit his olaim for 
prinsipal debarred him from recovering it in 
a subsequent suit, The case before us is, to 
some extent, similar to the cases dealt with in 
Ram Hhaj y. Devia (7) and Badi Bibi Sahibal 
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y. Sami Pillai (11) in neither of whieh the 
oontention now raised was acceded to. 


“In view ‘of the wording of the clause 
with whish we are dealing we are of opinion 
that the question of the eorrestness or other- 
wise of the rule enunsiated in Ganga Ram 
v. Abdul Rahman (2) does not arise. We 
aocoordingly answer the quastion pai to us in 
- the negative. 

Answered in the negotive. 


(11) 18 M. 257; 6 Ind? Dec. (x. s.) 529. 





ALLAHABAD HIGH COURT. 
Civit Revision. No, 139 of 1919. 
April 19, 1920. 
Present :-—Mr, Justice Piggott and 
Mr, Justice Walsh,” . 
Fiem SUKHAMAL BANSLDHAR— 
Pettriongrs—APPLICANTS 
versus 


BABU LAL KEDIA & CO.,—-Opposits 


PaRTIES— RESPONDENTS. 
, Arbitration—Agreement to refer, binding effect of 
—Contract, provision in, to refer to arbitration— 
Notice of intention to refer—Full period not given, 
éffect of —Award, enforcement of — Duty of Court. 


$ || 

An agreement to submit to arbitration involves 
a submission signed by both parties, but an agree- 
ment to submit, provided it isan agreement, may 
be collected from a series of documents, even 
though connected by parol evidence, and the 
signature of any document forming part of the 
agreement is sufficient to bind the party signing 
to the submission contained in the agreement. [p. 
76, col. 2.) 

A. contract was entéred into between a firm trad. 
ing in cloth at Oawnpore (vendees and a firm 
of importers at Delhi (vendors) fôr the sale of cloth 
goods. The contract was in the form adopted by 
the Delhi Piece Goods Association, and provided 
for the submission of disputes to two arbitrators, 
one to beappointed by each party, it being agreed 
that if one of the parties on being requested by the 
other party to nominate an arbitrator failed to 
do so witnin 20 clear days of the request, the first 
party would appoint a sole arbitrator.. A dispute 
having arisen the vendors intimated to the vendees 
their intention to appoint an arbitrator and that 
gentleman on 5th February gave notice in writing 
to the vendees toappoint their arbitrator and to 
attend for a final decision on v6th February 
failing which a decision would be arrived at by 
him alone in their absence. The vendees did not 
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appoint an arbitrator, and the arbitrator appointed 
by the vendors submitted his award on the 26th 
February: _ 

Held, that ,asthe vendees were entitled to 20 
clear days’ notice and as the award was made only 
19 days from the request to appoint an arbitrator, 
the failure to give the requisite namber of clear 
days for the appointment was fatal to the tppoint- 
ment and jurisdiction of the vendor’s arbitrators as 
sole arbitrator, and that, consequently, no arbitrator 
had been lawfully appointed with authority to act 
alione within the terms of the submission made 
by the parties, and his award was of no legal effect, 
[p. 77, ool. 2.) 

“ When a Cour? isasked to enforce an award, it 
must? salisfy itself that the award is enforceable 
in the same way as a decree would be enforceable, 
if it were a decree, An award which is either a 
mere declaration of the respective rights and 
liabilities of the parties in respect of a particular 
contract, or isan attempt to pass a sort of order or 
decree for specific performance in a matter in 
which no such decree can be passed in law would 
not be enforceable if it wete a decree of Court. [p, 
82, col. 1.) 

Oivil revision against the order of the 
District Judge, Oawnpore, dated the llith 
of September 1919, 

Mr. B. E. O'Oonor, Dr. 9. N. Sen and Mr, 
Damodar Das, for the Applicants. 

Mr. L. M, Banerjee, for the Opposite 
Parties. l 

JUDGMENT, | 

Warsa, J.—These foñr revisions arise out 
of four orders of the Distriot Judge of Cawn- 
pur dated, each of ther, the 11th September 
1919 directing (inter alia) four awards to 
be filed. The awards-had been made by a 
sole arbitrator who had been appointed by 
one of the disputing parties only, to deside 
disputes whieh had arisen between two 
firme, ore the present applican{s, Sokhmal. 
Bansidhar, who are traders in sloth in Cawn. 
pur, and the other, Babn Lal Kedia and 
Co, who ars importers in Delhi, apparently 
with a branch ofise also in Cawnpur, with 
reference to four contracts or indents nam. 
bered respeoctively 415, 416, 417 and 418 
relating to the sale of eloth goods. The 
sellers, namely, Babu Lal Kedia are members 
of an Assosiation in Delhi known as the 
Delhi Piese Goods Association whioh, follow- 
ing the example of commercial firms in 
England and other plases, endeavours, as 
far as possible, to remove from the ordinary 
law Coorts disputes whieh arise upon. purely 
trade questions and to have them decided 
by arbitrators or surveyors experienced in 
the trade, well-known to the traders, wha 


may be taken to be competent to give prompt 
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and satisfaotory decisions: on points whioh 
arise “every-day over sontrasts batween 
“traders, and in which the sama ready ap: 
presiation by ordinary Oourta of “law, sannot, 
in the natiral sourse of things, be expested. 
_ Thie Agsosiation has -adopted a definite form 
of contrast or indent in whish provisions 
regarding arbitration are oeontained, and 
which inelude various additions to or modi- 
sations of the Indian Arbitration Act, IX 

of 1899, and they have also printed on the 
-paverse side of the Indent “Géheral Survey 
and Arbitration Rules”. The sonstra8tion 
of a vary important provision. sontained in 
these rules is involved in the question 
whioh now somes before us. Ono a general 
reading of these rules it would appear that 
the intention is that the surveyor, as he 

is called, should hold meetings with the 
° surveyor or arbitrator of the other side 
to examine the goods on behalf of the party 
whom he representa, although it by no.means 
follows from the rules that that is nesessarily 
so; but a general. reading of the rules makes 
it alear that the survey and the arbitration, 
although theng terms are used interchangeably, 
are two separate and distinob things. It 
is, perhaps, ng business of ours, but it follows 
from the dissussion which has taken plase 
in this ease whioh has been very ably and 
thoroughly argued on both sfdes and from 
the view whioh we have formed about this 
rule, that it ia desirable that some of the 
rules of this Assosiation should be amended 
with a view to graater simplicity in ex- 
pressing the intention—s very laudable inten- 
tion of. their framers. 


It is hardly necessary in these days to 
repeat that the Courts will not set aside 
an award on the ground that the arbitrators 
have gone wrong, or that the finding appears 
to them to be erroneous or unfair, and, 
‘further, for the same reason, that no appeal is 
‘allowed against the decision of an umpire or 
abitrator, no revision against it can be enter- 
tained. That view was laid down very slearly 
by the Privy Counoil in the leading aase of 
Ghulam Khan vy. Muhammad Hassan (|) and 
has been sonsistently follo wed by the Courts 
in India. . 

As the point was not taken or argued 


(1) 29 O. 167; 6 C. W. N. 226; 29 I. A. 54; 12 M. L. 
3.77; 4 Bom. L. R. 16'; 8 Sar, P.O. J. 164, 23 P, R, 
* 1902 (P, C,). 
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before us to-day that we bad no jarisdietion 
in revision for very good reasons, bé- 
aause, if it had been a good point it would 
only have resnited in the applicants’ making 
& fresh application for extension of time to 
appeal which would have re-opened the whole 
question in another form, we are not oalled 
upon to deside whether or not an appeal 
lie: from suoh an order as the one gomplained 
of in thie oase, namely, filing ana® award 
under seotion li of the Arbitration Ast of 
1899. That may be s diffisolt teshnical 
question. Of sourse, ifean appeal lies no 
revision oan be entertained by the express 
terms of sestion 115 of the Code of Civil 
Prosedure and upon that question I prefer 
to keep an open mind, merely assuming that 
as no objection has been taken and as no 
appesl has in fact been brought, no appaal 
in fast lies. 


In my opinion, the questions in the oasa 
san really be reduced toa samalloompass. 
The award in question was admittedly made 
ee parte, although the submission was to 
two arbitrators, one to be appointed by 
each party.  Oaly the firm of Babu Lal 
Kedia appointed an arbitrator. It was son- 
tended before the lIlearned' Judge, and 
before us, by the firm Sakhamal-Bansidhar 
who had refused to take part in the arbitra- 
tion, that there had nevar been any subs 
mission, Ssation 4, sub-sestion (b) of the 
Ast, which defines submission, js in terms 
whieh correspond to the definition given 
iu the English Ast. It provides that sub. 
mission means ‘a written agreement to 
submit differences *’ We agrees with the 
view taken by Mr. Justioe Woodroffa in 
Ram Narain Gunga Bissen v. Liladhur Tuwjee 
(2), and with the majority of the Haglish 
eases on thi: point, particularly, Oaerlson 
Tinplate Company v. Hughes (3) that that 
provision involves a submission signed by both 
parties or their agents. Bat we agree 
that the agreement to snbmit, provided it 
is an agreement, may be vollested from a 
series of dosaments even though oonnested 
by parol evidence, and signature of any 
dooument forming part of the agreement is 
suffiaient to bind the party signing to the 
submission sontained in the agreement, In 
the face of the dosuments in this såga, 


namely, the iuvoies3 or indauta, aal the 
(2) 870. 1237 abp. 1240; 100. W. N. 814, 
- (8) (18)1) 60 L. J. Q. B. 640; 65 L. T, 118, 


sæ miT 
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seooptances, the submission is slear and 
“binding upon both parties. 

The next point whish arises is, that the 
provisions of olause 15 were not somplied 
with. It is nesessary to set out the greater 
part of this clause in order to a alear 
understanding of it. And it should be 
observed that, under the general sorvey or 
arbitration rules of the Delhi Piese Goods 
Assosiatjon, the buyer and seller have the 
option of nominating “ an European or a 
native as their surveyor who must be a 
principal, partner, or representative of a firm 
in Delhi;” so tha€ the field from which 
a seleation could be made bya firm in 
Cawnpur is somewhat limited. The segond 
yule of tbe general Code provides that 
one of the surveyors must be a partner or 
representative of an importing firm whioh 
is a member of the Delhi Piese Goods 
Association. The result of which would 
be, of: -course, that if the surveyor frst 
oppointed by one party happened not to be 
a memberof the Assosiatior, the obligation 
would be thrown upon the other party to make 
his selection of an arbitrator who was a 
member, otherwise the appointment would not 
comply with the anbmission, so that, the shoiee 
of the seoond party would in that event be 
further restristed. What happened inthe sases 
in question was, that the vendors, namely, 
Babu Lal Kedia, - baying intimated by a 
letter cf an earlier date their intention to 
appoint one Mr, Ratnam, of the firm of 
Ratnam and Company, their surveyor or 
arbitrator, that gentleman cn the 5th of 
February gave notice in writing to the 
other party, the present applicants, to appoint 
their arbitrator and to attend the survey 
for a final desision on the 25th of February, 
failing which a desisicn would be arrived 
at by him alone in their absense. The 
question is, whetner that wasa good notice 
-and whether, in the events which happened, 
be was legally the sole arbitrator and 
had 
The material parts of the slause run as 
follows :— 

“Any claim or dispute arising in eon- 
nection with this contrast must be referred 
to arbitration in Delhi in accordance with 
-the survey and the arbitration rules of the 
Delhi Piece Goo?2s Association. When 
arbitrators or surveyors disagree and do not 
‘appoint. an umpire, the devision of the 
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arbitrators or surveyors or of the umpire 
shall be final’ and binding on both parties. 
In all other respeots the Indian Arbitration 
Ast IX of 1899 shall apply. .It is further 
agreed that if within 20 olear days, and 
if the 20th day be a Sunday ib will not 
count (that provision is of great asafstance 
in sonstruing this olause as it olearly 
indicates that the 20th day was regarded 


eas a business day by both parties) after 


being requested by letter addressed to them 
at their usuab plase of business’ either 
partye fail to appoint an arbitrator or 
surveyor ready and willing to ast, the 
desision of the arbitrator or surveyor 
appointed by the other party shall in like 
manner be binding on both parties, It 
shall be cbligatory on the party raising 
the dispute to ses that a survey takes 
place within 20 olear days from the date 
of his letter raising the dispute failing which 
he or they lose the right to survey”, 

We agree that this clause takes the plase 
of the provision sontained on the same sub- 
jeot in section 9, sub clause (b) of the 
Arbitration Aot, where seven selear 
days are allowed to the other - party 
to appoint his arbitrator, and in oase 
of default the frst party may afpoint a sole 
arbitrator. Olanse 15 seems to have been 
submitted to every oonesivablé construction 
in the first Court except what we think ia 
the true one. The party now applying in 
revision, put his objection in the Court 
below in a different form but we think 
there is no doubt as to the meaning of 
the clause. The party to whom notios ia 
given must be allowed 20 elear days in which 
to appoint. In this oase he admittedly had 
less, The award was actually made on the 
25th of February whieh was only 19 days 
from the request to appoint the arbitrator 
made to Sukhamal-Bansidhar assuming that 
the letter addressed to them by Babu Lal 
Kedia of the 5th of February reashed them in 
Cawnpur on the same day. In my opinion, 
this failure to give the requisite number 
of elear days for the appointment is fatal 
to the appointment and jurisdistion of 
Mr. Ratnam as sole arbitrator, The 
result is that no arbitrator has been lawfully 
appointed with authority. to aot alone within 


the terms of the submission made by the 


parties themselves. 
It is said, and’ iff seems at some timè or 


. 
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another to hava been the view of each party 
that the award itself must be made within 
the same 20 olear days. This sonstrustion 
is not a possible one. It mekes nonsense 
of the slause. The arbitration sonld mot 
take plaoe before the time had expired 
withig which the parties had a right to 
appoint their arbifrator, If another 20 olear 
days are intended it is impossible to work 


it with the 20 days allowed for the appoint-, prey 018 oorrespondense, 


ment. We think” that the provision taking 
away from any party the right to a survey 
unless (if he is the party raising the dis- 
pute) he sees that the survey takes place 
wishin 20 days from the time of his raising 
the dispute, must mean a survey or examina- 
tion of the goods. This view ressives strong 
eonfirmation from an earlier provision in the 
gama slanse dealing with the ease of goods at 
the port of discharge? where the same language 
namely, survey”, is used. 


It was stontly sontended before us on 
behalf of Babu, Làli Kedia that in this oase 
the period of 20 olear days allowed by the 
submission no longer operated, beacause before 
its expiration Saokhamal had repudiated the 
submission altogether and absolutely dealined 
to appoint an arbitrator. In other words, 
the responéents to this application founded 
themselves upon:the well-known prinoiple in 
contrast law of. an antisipagory breasb, the 
general prinsiple of whioh is Jaid down in 
language which could not be improved upon 
and is invariably referred, to as the test in 
the judgmant of Lord Esher in Johnstone v. 
Milling (4). 

. We do not think that this prinoiple is 
applicable to the case of a submission to 
arbitration. Rule 15 is, no doubt, part of 
the sontract bat it is a rule based upon 
procedure affesting the status and jurisdiction 
of the arbitrator. In refusing to sppoint, 
Sukhamal did not, in our opinion, waive, and 
sannot be held to have waived, his right 
to appoint within the 20 elear days. The 
20 olear days were obviously provided by 
business men for business people to enable 
full reflestion before taking a final step, and 
before being bound by the very serious penalty 
of having the whole of their rights sub’: 
mitted toa person who might be ae partisan 
of their opponent, We think that, in apite 


(4) (1886) 16 Q. B. D. 460 at p. 467; 55 L., J. Q. B. 
162; 54 L, T. 629; 34 W. R. 238; 50 J. P, 694, 
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of their refusal to appoint during thé period, 
they had a locus reenttentte They might 
in the interval have been belter advised; 
they might hava shosen to oshange their 
mlnde and in our view an appriotment made 
at any time up to the end of the %sth 
of February assuming that they reseivad the 
notias on the dth of February, woald have 
been a good appointment, in spite of their 
The result is that 
the awarl oeases to have any legal effoot. 
There was no arbitrator in the eyes of 
the law; he oould not atbitrate and his sward 
is worthless. ° 

For my part, I think, the notiee to appoint 
was bad on another ground. It aalled upon 
the other party to appoint a man to meet 
the arbitrator already appointed on a fixed 
date. Apart from the faoj that one arbitrator 
sould not make a decisicn of that kind antil 
he had lawfully bes>mə the sole arbitrator, 
ths notice limited the other party -to the 
choise of an arbitrator who could make it 
sonvenient to attend on the 25th of Fabrnary. 
There ig nothing in the provision for salling 
upon the other party to appoint an aribtrator 
whioh enables a party to imopse restristions 
upon his freedom of astion or to restrict his 
choise in this way. . 

It further appears, (but in this matter 
I think it doubtful whether the quostion oan 
be raised upon an application for filing an 
award, it might be nesassary for the party 
objesting to move the Oourt to set aside the 
award on the ground of missondust,) that thera 
does appear to be reason for thinking that this 
award was not properly obtained because the 
other party were not given any realopportunity 
of being heard. I merély mention this matter 
because it seems to me that the rules of the 
Association, while endeavouring to oarry out 
a very laudable objest, have not slearly 
kept in view the pitfalls into which parties 
are liable to’ fall, unless they walk with 
siraumspestion. There seems to hava 


“baon a sonfusion of thought batween the 


right to appoint a sole arbitrator which is | 
one thing and entitling bhim to sit alone 


- without hearing the other side, and so desid- 


ing the matter entirely on the evidenoe laid 
before. him by one side. There. was stronger 
reason for giving the other side an opportuni- 
ty of being present and presenting their oase 
in the very fact that they had no representa 
tive upon the arbitration ‘tribunal, It ig 


_ This award is remarkabla in itself. 
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really not nesessary to deside any other point 
and I should not refer to itif it bad not 
been nesessarily raised and been involved in 
questions whioh arise ina matter whioh I 
shall have to refer to in a moment because it 
has been argued with these four revisions, 
I refer to the exeontion sane, It seems to 
“me that in avy event there is a formidable 
objestion to this award upon thé ground 
that it is not enforceable as an award. I 
agrea with” the view expressed in Ram 
Narain Gunga Bissen v. Liladhur Towjee (2) 
following the English cava Bankruptcy Notice, 
Inre (5), that when she Court is asked to 
enforas an award, it has to sea whether it is 
enforseable in the same way as a deeree 
would ba oenforseable if it ware a deoree. 
Whether 
itis an illustration of ths sort of oversight 
into which a sommeroial man may fall evan 
in matters familiar to him when he is ina 
hurry, or whether it is a warning to an 
arbitrator that two heads are batter than one, 
does not really matter, but all that the award 
really does, while desiding against the absent 
party all objections on the merits, ia to direot 
the contrast to be carried out. No Oourt 
sould exeonte a desresof this kind in a gase 
of sale of goods. What is to happen if 
delivery is not made ? The award is silent, 
What is to happen if the money for the 
goods is not fortheoming ? The award is silent! 
What is to happen if the goods are destroyed 
by the act of God before the time for somply- 
ing with the Oourt’s order for exeoution 
arrives P Again the award is silent, The 
respondents seemed to me to suggest at 
one time that it was the business of the 
execution Court to supply defieiensies, If 
that is the argument I entirely reject it. It 
ssems to me that that ia doing just what 
the Eaglish Court of appeal, in the aase 
quoted, desided sould not be done, namely, 
turning it into a workable desreé when the 
award had lefc it unworkable. In my view 
sestion 13 was intended to meet sush a oase 
and sestion 13 gives power to the Court to 
remit to the arbitrator and, as at present 
advised, I think this power may be exersised 
either when an application is made to file 
the award, or when an application is made 
to enforse the award, or when an appli- 


` (5) (1907) 1 K, B. 478; 76 L. J. K, B. 171; 96 L, T, 
181; 14 Manson 1; 23 T, L. R. 214, 
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sation is made to enforao the award, or 
when an applisation is made by the resist- 
ing party on anobjestion that the award as 
filed is not workable. In either of these 
eases the Court may remit the award for the 
reconsideration of the arbitrator. If that had 
been done, a great deal of argument would 
have been saved but the effect of the order 
whioh we are now making will be to ashieve 
much the same result, We hold that this 
award as it stands is worthless and ought not 
to be enforsed or filed. In my view the learned 
Judge having before him alear, unoontradiot- 
ed evidense that the award according to the 
proper sonstrustion of the snbmission was not 
a legal dosument at all, and that the sarbi- 
trator as such had no jurisdistion, was bound 
to refuse to file the award, and, therefore, i in 
my view, assuming that thera i is no appeal, 
he has exeroised a jurisdiction whieh he did 
not possess in filing the award, and the oase 
is brought within the express language of 
section 115. It is further-to be observed 
according to the decision in Stone & Hastie, 
In re (6), the objeation that the arbitrator 
had no jurisdistion may be taken and desided 
upon an applisation to enforee the award. 


“That was desided by the English Court of 


Appeal upon a provision of the, English 
Arbitration Aot whish i is in presisely similar 
language. š 


Bat there is even now nothing to prevent 
the parties from going to arbitration, Indeed, 
somehow or another, the disputes which have 
arisen between them must be eventually 
desided, and unless they now mutually agree 
to have recourse to the Courts, no law Court 
sould entertain a suit in the face of this 
submission. I think they would be wall- 
advised to start again with fresh notieos 
and it is for this reason that I have ex- 
pressed my views that the notise given 
to Sukhamal-Bansidhar was, in various 
ways, a bad one. The result of that is, that 
Execution First Appeal No. 399 which has 
been argued before us together with and as 
part of this revision, must be allowed and 
the order in that oase necessarily falls to 
the ground, although I should otherwise 
have felt great diffieulty in dealing with 
it, it beimg merely, as I understand, a 
refusal to grant stay of exeention. In my 


(6) (1908) 2 K. B. 463; 89 L, T, 853; 72 L J, K. B, 
846,162 W. R. 180; 63 J. P. 44; 19 Ps L. R, 654. 
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view the applicants, although they have 
ausseeded in this application more by the 
mistakes of their opponents than anything 
else, have been stupid and obstinate ; stupid, 
in refusing to appoint an arbitrator when 
they had slearly agreed todo so and when 
thy no doubt could have got a little more 
time allowed them if that was -their real 
diffioulty ; obstinate, in persisting throughout 
that they bad, never submitted to arbitra- 
tion when they clearly had done so from 
the firat. On these grounds I think that, 
notwithstanding that they have sagoseeded; 
they ought to pay their own costs in all 
the cases in both Courte. 

Piggott, J.—In dealing, as briefly as pos: 
sible, with the somewhat complicated matters 
whioh bave been argued out before us in 
sonnestion with these applieations, I prefer 
to begin by asking msself what the District 
Judge ought to have done at each stage in 
connestion with the various applications 
presented to hin. The matter came before 
‘him ‘under section 11, clause 2, of the Indian 
Arbitration Ast, No. LX of 1899, ona petition 
presented by the gentleman who claimed to 


be the sole arbitrator in this dispute bet-. 


ween the parties. Objections were imme- 
diately “taken by the firm of Snkhamal. 
Bansidhar, The first point raised by those 
objestions was that therg had never been 
a submission binding on the parties, within 
the meaning of the definition in sestion 4 
of Act No. IX of 1899. That question, if 
tried out separately, should have resulted 
in an order holding thatthere had been a 
valid submission to arbitration binding upon 
both parties. Had such a finding been 
separately recorded, and embodied in a 
formal order, it is at least possible that 
Mossrs. Sukhamal Bansidhar would have 
reconsidered their position, at least to the 
extent of asking the District Judge to 
remit the award for re-consideration. 

- The next point was whether, on the terms 
of the submission by which both partiés 
Were bound, the gentleman who presented 
what he salled his award to be filed in 
Court had or had not been properly and 
regularly appointed and empowered. to aot 
as sole arbitrator. The diseussion on this 
point was complicated in the Oourt below 
by the ourious interpretation sought to be 
put on a part of clause 15 in the arbitra- 
tion agreement between the parties, I take 
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‘matter. 
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it to ba beyond question that this olause 
muat be read as a whole, and if possible 
so as to avoid any irresonsilable sonflict 
between different portions of it. I agree’ 
with Mr. Justiso Walsh that this slanse, 
superseding for practical purposes seation 9 
of the Arbitration Act itself, gave the 
present applisants a rizht to demand 20 '’ 
clear days’ notice within whish they had 
a right to appoint an -arbitratgr to act on 
their behalf. The whole proceedings of the- 
arbitrator himself‘and the argument which- 
took plase thereon in the Court below, seem 
to me to have go? off the lines, because 
this important stipulation was ignored and 
stress was laid ona provision which follows, 
making it ‘obligatory on the party raising 
a dispute to see that a “survey” takes 
place within 20 olearedays of his letter 
raising the dispute. This clause oan only 
be resonsiled’ with the preseding by pre- 
suming that the “ survey” therein referred 
to is an actual inspestion of the gooda, 
where sush inspeetion is sonsidered by 
either party to be a necessary preliminary 
to the settlement of the dispute between 
them. It sannot, in this particular oon- 
text, refer tothe arbitration itself; -besause 
the arbitration sould, not bə sompleted 
within 20 days of the beginning of the dis- 
pute, after the party seeking arbitration 
had given the opposite ` party 20 olear 
days’ noties within which to appoint its 
own arbitrator, Moreover, the penalty 
attached to failure to take’ steps for obtain- 
ing a ‘survey within 20 daya is, that 


‘the party so failing loses the right to a 


survey. It sonld not bave been the inten- 
tion of the rules that, by mere negligense 
in asserting a right to claim arbitration, 8 
party not desiring arbitration at all should 
be allowed to wriggle ont of the submission. 


The question, therefore, as it was saotually 


discussed by the learned District Judge, 
introduction of 
irrelevent matters and the argument in his 
Court seems to haye got a great deal off 
the lines. Iagree in sabstance with what 
Mr, Justice Walsh has said abont this 
I think the arbitrator appointed 
of Babu Lal Kedia and 
Company, though :ha may have asted 
in good faith and have sonesived him- 
self bound by the interpretation whioh 
he put upon the ¢lause in the agreement 


‘valid 
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about a “survey” taking plase within 20 
days, did nevertheless offend against tha 
provisions of the submission to arbitration 
when he took it upon himself to give the 
opposite party noties that he would proceed 
to determine the dispute, as sole arbitrator, 
on the 25th of February, if they failed to 
nominate their own arbitrator before that 
date, and whether or not they shose to 
enter an Appearanee before him. Having 
reashed this point, the -learned Distriat 
Judge should have considered whether, under 
the sircumstances, it evas possible for him 
to remit the award for sonsideration by 
the gentleman who olaimed to be sole 
arbitrator ; whether it was not within hia 
jorisdistion to do what we now suggest 
should be done, namely, to see that both 
parties were offered a full and fair opportunity 
of complying with the terms of the sub- 
mission and of obtaining an adjudieation 
upon their dispute before an Arbitration 
Tribunal regularly constituted in assordanss 
with the terms of that submission. 

I think, therefore, that the orders whieh 
have been passed by the District Judge 
in this ease are not good orders, and that 
they are not just to the party whioh has 
brought the matter before us in ‘evision, 
l have felt some diffeulty in the sourse 
of argument as to whether we had jurisdic. 
tion to interfere in revision, once we came 
to the conclusion that there had been a 
submission to arbitration. It ia 
arguable, on the one hand, that the dispute 


‘ between the parties as to whether or not 


the terms of the submission had been daly 
complied with was one which the Legislature 
intended to leave to the determination of 


“the Court before whioh it was raised, without 


bor 


On 


it seems to me a very 


any right of appeal cr of revision. 
the other band, 


_ arguable point whether the order’ complained 


of was not appealable under section 104 


. olause 1 (F) of the Code- of Civil Prosedure. 


I am very little impressed with the argu- 


` ment that the Indian Arbitration Act, No. IX 


+ ma 


of 1£99, is a self contained Statute. It 
undoubtedly is so, in respect of all matters 


“with whieh it expressly- deals; and ‘it is’ 


worth noticing that the framers’ of this 


Ast went onb of their way to provide that 


seotions 523 to 526 .of the former Code: of 


Civil Prosedure, Act No. XIV of 1882, cor- 


responding with paragraphs 20 and 2] and 


g 
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other paragraphs of the 2nd Schedule to 
the present Civil Procedure Oode (Act No. V 
of 1908), shoald not apply ta arbitrations 
sondusted ander the provisions of this Aot. 
They said nothing as to the applicability 
or otherwise of the sestions of tha Code of 
Civil Procedure dealing with appeals. When 
the present Civil Prosedure Vode was enasted, 
nine years after the passing of Aot No, IX of 
1899, the Legislature had’ an opportunity 
of nakaz it olpar beyond dispute that the 
appeal allowed by sestion 104 clause 1 (f) 
related only to orders passed for filing or 
refusing to file an award presented to the 
Court’ under the sirsumstanoes dealt with in 
the 2nd Sshedule, but we find the clause 
in question worded in the widest possible 
term. It gives a right of appeal against 
an order filing an award in an arbitration 
without the intervention of the Court, 
Surely, an arbitration under Act No. IX of 1899 
is nonetheless an arbitration without the 
intervention of the Court besanuse it 
happens to be an arbitration governed by 
certain special provisions. I quite admit 
that there is something to be said on the 
other side, and I mention this matter basause 
it raises a consideration whioh bas materially 
influensed my desision in the eases now 
before ns. In paragraph 21 of the 2nd 
V of 1908 it is quite 
slear that the award is not filed until the 
Court has made an express order fo that 
On tho other hand, section 11 of Ast 
No. IX of 1892, speaks in very general terms 
of the arbitrators or umpire causing the 
award to be filed in the Court, and the worda 
ing of sestion 15, which follows, leaves it at 
least open to the sontention that, unless 
the Court either remits the award for re- oone 
sideration to the arbitrator or umpire, 
or sees reason for setting it aside, 
the award will be fled, as it were, automati- 
cally, without any express order of the 
Court to that effest, and will become enforse- 
able as if it were a decree by reason of 
the privisions of section 15 aforesaid, I 
wish to say, to begin with, that I do 
not stand eommitted by the order whish we 
are about, to prouonnce to any final desision 
as to whether an appeal would or would 
not lie from a proceeding of a competent 
District Court which merely resorded a 
finding, by way of a deslaration, that 
a certain paper. “presented "to the Oourt, 
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on a sertain date through a certain agensy 
was a valid award by a properly constituted 
‘umpire or arbitrator under the provisions of 
-Aot No. IX of 1899. The order before us is 
one whioh expressly purports tofile the award. 
Tts°eperative portion is as follows :— 
“It is ordered and deereed that the award 
tbe filed,” The learned District Judge, thers- 
fore, in dealing with this oase, did not take 
the alternative view whioh I have above 
‘suggested, but definitely aqonoeived that the 
award of the sole arbitrator would nog be filed 
‘and besome operative as a decree of the Court 
nuless he passed a formal order directing ib 
‘to be filed. On this state of things my view 
is that, if the order of the Uourt below is a 
good one, it is an appealable order, If it, is 
not an appealable order, the only reason that 
ean be given for holding it to be not appeal- 


‘able is that itis an order which the Conrt 


below was not intended to pass under the 
provisions of Ast No, IX of 4599 and which, 
therefore, in that view of the oase, it sould 
fairly be held that it had no jurisdiction to 
pass. Taking this view of the matter, I ses 
no adequate reason why I should not sonour 
in the order proposed by Mr. Justiee Walsh, 
which [fim quite satisfied meets the justice 


` of the oase. 


I may add that, in my opinion, the award 


: returned by the sole arbitrator in these 


matters, even if it were open to no other 
objection, was one whioh ought to have been 
remitted by the District Judge for re son- 
sideration As if stands, it is either a mere 
deslaration of the respsstive rights and 
liabilities of the parties in respest of a 
partioular sontract, or it is an attempt to pass 
a sort of order or decree for specifo pər- 


` formanes, in a matter in which no sush decree 


ean be passed in law. No doubt, an arbitra. 
tor, duly appointed by the parties, may some 
mit errors ot law, as well as in the desision of 
questions of fast, and the parties will be 
bound by the errors so committed. Bat the 
application of that prinsiple to the fasts of 
this case would be most unforbunate, not to 
the appiioants in revision but to the opposite 
party. ln my opinion, this award, as ib standa, 


' and as the Court bslow has dineoted it to ba 
" filed, would not be enforceable at all if it were 
’ a deoree of Qonrt, More particalarly, it would 
' not ba eaforssablein the way in which the op- 
` posite party have soagat to enforce it, namely, 
‘ ag if if wore a simple money dssree ordering - 
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the payment ofa gertain sum of money by onè 
party to the other, For this reason, also, L am 
well oontent to soneur in the orders proposed 
by my learned brother. 
Br tag Court,—The order of the Usurt is, 
that these applisations are allowed ; that the 
order of the learned Judge diresting the 
award to ba filed is set aside; that this Coart 
declares the award to be invalid and the 
order diresting a stay of execution is also set 
azide, Both parties will pay their own costs 
in both Courts, 4 . 


Applications allow:d, 


LAHORE HGH COURT. 
Letress Patent ArreaL No. 58 or 1920, - 
May 13, 1920. 

Present :—Mr. Shadi Lal, Chief 
Justice, and Mr. Justive Wilberforce, 
GIASU, Minog, tarovuaa TEJA, sis Geanp- 
FATHER, AND CTHERS—PLAINTIFFS—APPELLANTS 
versus 


HAR DIAI.—Derenpant—Resronpenr, 

Custom—Adoption—Burden of proof—Jats of 
Gurgaon District—Adoption, whether formal—Pre. 
sumption — Adopted son, status of —Male lineal descend- 
ant-—Succession to occupancy rights — Punjab Tenancy 
Act (XVI of 1887), 5. 59. 


Where the question of adoption is in dispute, the 
onus is on the claimant te establish his status as 
adopted son. [p. 83, col. 1.] 

Customary adoption of an heiris almost unknown 
in the districts which formed part of the old 
Delhi Territory. [p. 84, col, 1.] 

Where, therefore, adoption is proved to have 
taken place among Jats of the Gurgaon Distriot 
the presumption is that the adoption was a 
formal one. [p, 84, col. 1.) 

One T., & Jat of the Gurgaon District, having died, 
plaintifis-landlords sued for possession of certain 
occupancy land held by T., The defendant resisted 
the suit on the ground that he was the adopted son 
of T, The adoption of the defendant by T., was 
proved; 

Held, that the adoption being a formal one the 
defendant must be regarded as a male lineal 
descendant of T. within the meaning of section 69 
of the Tenancy Act and the landlords had no right 
to the possession of the land as against him, [p. 84, 
cols, 1 & 2.] 


pad 
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. Letters Patent Appeal against the judgment 
of Mr. Justiee Broadway, passed on tha 13th 
February 1920, in Civil Appeal No, 2112 of 
1918, 

Lala Durga Das, for the Appsllants. 

Mr. Nanak Ohand, Pandit, for the Respond: 
ent, 

JUDGMENT.—The dispute in this oase 
relates to the oasupansy rights of one Tirkha, 
a Jat of the Gurgaon Distriat, who died some 
time in 1883 or 1884, and the question for 
determination is, whether the defendant Har 


Dial, who resists the suit of the landlords,- 


was adopted by Tirkha as his son, and is son- 
sequently entitled to susesed to the ocou- 
panoy rights under section 59 of the Punjab 
Tenancy Ast. Now, it appears that the Dis- 
triot Jndge endorsed the view of the Trial 
Court that “the burden of proving that 
the adoption did not take place” was on the 
plaintiffa, and he aecordingly held that it was 

‘quite clear from the evidence on the file 
that the plaintiffs had failed to disoharge the 
onus,” The learned Judge then proseaded 
to discuss the evidence addused by both the 
parties and reaohed the sonclusion that Har 
‘Dial was the adopted son of Tirkha, 

There oan be no doubt that the onus was 
clearly on the defendant to establish his 
status as the adopted son of the deceased 
Tirkha’s, but we are not quite clear as to whe- 
ther the Distriscé Judge, in arriving at hia 
oe nolusion, was influenced by his erroneous 
view as to the allooation of the onus. We 
have acsordingly heard the ease on the 
merits, and are of opinion that. the defendant 
‘Har Dial. bas-ausseeded in establishing hia 
‘adoption by Tirkha, 

There is some oral evidence in support of 
the defendant’s allegation, buat sonsidering 
‘that the adoption took place nearly 40 years 
ago, it could hardly be expested that 
witnesses should some forward ‘and give direst 
evidense on the subjest. We, however, find 
that there were at least three different ooea- 
‘sions on whioh the question of adoption 
` game up for investigation before the -Revenne 
“Anthorities, and that, practically, all the pro- 
prietors of the village, inoluding the lambar- 
dars, admitted that Har Dial was the adopt- 
ed son of Tirkha. It appears that Har Dial 
had been resorded in the revenue papers as 
the son of his natural father, Shadi, and 
“he, therefore, represented in 1905 that his 
parentage had been wrongly resorded, and 
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applied to the Revenue Officer that the 
revenue records should be sorrested and: 
that he shonld be entered as.the son of his 
adoptive father Tirkha The order passed by 
the Revenue Officer on the 25th November 
1905 and the report of the patwart snake it 
absolutely slear that all the lambardars and 
land-owners testified tg the adoption, with 
the result that the application was granted 
and the entry as to parentage was sorrested. 

The second ogeasion, when the matter same 
up for consideration, was in sonnection with 
a mutation with respeot to the osoupansy 
holding. lt is common ground that Tirkhd, 
during his lifetime, bad transferred his pras 

prietary holding to Har Dial; but it seems 
that the ossupancy holding was on hia death 
mutated in favour of his two widows, and 
that on the death of one of the widows her 
share was resorded in the name of the surviv- 
ing widow, Musammat Bijian. In 1906 Har 
Dial, who was apparently in possession of the 
land, same forward and applied that the 
oosnpancy holding should be recorded in his 
name in the revenue papers. An inquiry was 
made into his allegation that he was tha 
adopted son of Tirkha, and the mutation order 
shows that eight biswadars, inoluding some df 
the plaintiffs, supported his version, But, 

in view of a sgmpromise made with Musam- 
mat Bijian, a moiety of the holding was 
resorded in the name of Har Dial and the 
rest continued to be resorded in the name of 
Musammaét Bijian in lieu of her maintenaned, 
Lastly, the question was again considered 
when Musammat Bijian died about the end 
of 1906, and the proprietors again admitted 
the adoption, and sonsequently mutation was 
effested in January 1907 in favour of Har 
Dial in respeot of the portion of the ossu- 

pansy holding which was previously resorded 


- in the name of Musammaé Bijian. 


It is significant that the landlords did not 
bring the present action until the 16th 
November 1916, and that, during this period 
of nearly ten years, they not only allowed 
Har Dial to remain in undisturbed possession 
of the land, but resognised his status as 


‘ocsupanoy tenant by realising rent from him. 


This admission by sondnot, along with the 
admissions of his status on the three cosa- 
sions referred to above, points conolusively 
to the faot that all the persons in the village 
regarded Har Dial as the duly adopted son 


of Tirkha. i 
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. As against the evidence set out above, we 
have only the two following facts:—The 
first is that, until 1905, Har Dial was shown 
in- the revenue papers as the son of his 
natura] father. In view of the sorrestion 
made in, that year and of the admissions 
made by the lambardars and the proprietors 
on that oseasion, we are not inclined to 
attaeh muah importance to 
entries prior to the year 1:05, The sesond 
giroumstanse is that, Har Dia? allowed the 
widows of the deceased Tirkha to be retord- 
ed in the revenue papers as occupansy 
‘tenants in lieu of their deoseased husband. 
This circumstance loses much of its force 
when we remember that Har Dial sueseeded 
in getting a mutation in 1906 in his own 
favour with respect te one-half of the hold- 
ing. It must, further, be remembered that 
‘the widows were entitled to maintenanse- 
‘and the adopted son, did not probably son- 
sider it proper to go against their wishes in 
‘the matter of mutation with respect to the 
ocsupanoy holding when he had already got 
‘tbe entire proprietary holding. Be that as 
it may, we are not prepared to hold that 
these circumstances are sufficient to rebut 
the evidence afforded by tte admissions of 
‘some of the plaictifis and their long silence 
and conduct during the ten years preceding 
‘the snit. We aceordingly. hold that Har 
Dial was duly adopted by Tirkha and must 
“be regarded as his heir, 


If, as we hold, Har Dial is the adopted 
son of Tirkha, then, considering that the 
deceased belonged to Gurgaon District, the 
‘presumption would be that the adoption was 
“a formal one, because the customary appoint- 
ment of an heir is almost unknown in the 
‘districts which formed part of the old Dalhi 
Territory. As pointed out in Mansa v. Surta 
(1), (a judgment dealing with an adoption 
among Jats of the Rohtak Distrist) "in the 
Rohtak Distriot, in common with other parts 
of the old Delhi Territory, adoption, when 
‘effected, is of a formal nature and not the 
mere oustomary appointment of an heir such 
as is usually met with in the Punjab proper; 
‘and the adopted son merges in „hbis new 
family.’ That keirg the sace, Har Dial 
“must be regarded, as laid down in Dunt 


(1) 4 Ind, Cas. £53; £9 Ê. Rj 1909;170 P. W. R, 
1809; 16 P, L, R. 1910, 
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Ohand v. Musammat Padman (2), as a male 
lineal descendant of the deseased Tirkha with- 
in the meaning of sestion 5/ of the Tenanoy 
Act, and the landlords have no right to the 
possession of the land as against him. We 
accordir gly dismiss the appeal with costs. 


Appeal dismissed, 
(2) 19 Ind. Cas, 40; 2 P. R. 1913; 30 P. Ws R. 1913; 
71 P. L. R. 1913. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEORER No, 1486 
or 1917, 

May 22, 1919, 

E resent :— Justice Sir N. R. Chatterjea, Kr, 
and Mr. J nstise, Dayal, 
ABDULLA (MEA)"—Derenpant 
—APPELLANT 
versus 
AKHIL CHANDRA.BISWAS, AND ow HIS _ 
DEATH HIS HEIRS AND LEGAL REPRESENTATIVES 
NABIN CHANDRA BISWAS, AND OTHERS 


— Poarntiys——-RESPOa DENTS, 

Civil Procedure Code (Act V of 1908), O. XXIII, r, 
I—-Suit for ejectment withdrawn without leave to 
bring fresh suit—Subsequent suit for possession on 
different ground, whether barred. 


The fact that a suit for ejectment on the ground 
that defendant wasa trespasser and had no right 
whatever to the land and in which the defendant 
raised the defence. that he hada tenancy right in 
the land and could not be ejected, was withdrawn 
without liberty to bring a fresh suit in respect of 
the same subject-matter, does not opsrate as a 
bar under Order XXIII, rule 1 of the Civil Proce. 
dure Code, to a subsequent suit for possession in 
which the plaintiff states that he is entitled to 
possession on the ground that the tenancy of the 
defendant had been determined by service of notice 
to quit. 

Appeal againsi the deoree of the District 
Judge, Obittagong, dated the 18th of June 
19:7, affirming that of the Subordinate 
Judge, lat Court, of that pintei; dated the 
25th of April 1916. 

Babus Bepin Behary Ghose, Cronies 8, 
Sen, Khitish Oh, Sen, for the Appellant. 

Mr. U. N. Sen Gupta, Babus Khitish Ch, 
Ohuckerburty, Probodh K. Das, for the 
Respondents, 

JUDGMENT. —This appeal arises out of a 
suit for ejectment of the defendant from a 
picoe of land (10 subits by 22 subita) situated 
in the town of Chittagong. 

The Court of first instance. gave a deores 
to {ke plaintiff for the western portion of the 


Lal 
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land and dismissed his claim with regard 
to the eastern portion. The decree has been 
affirmed on appeal. 

The defendant has preferred - this appeal 
and the plaintiff has filed a cross-objeotion. 
` lt appears that a previous suit was institut- 
ed by the plaintiff against the defendant for 
-ejectment. It is not slear from the judgment 


of the lower Court whether the whole of the- 


land now in dispute was in dispute in the pre- 
vious suit. But it is not very material to go into 
ı fhe question, beeause the previous suit was 


. brought by the plsinjiff for ejestment on the 


ground that the defendant was a trespasser 
and that he had no right whatever to the 
land. In the present suit also, in the first 


portion of prayer (Ka), the plaintiff olaims ~ 


possession on the very same ground, but in 
the latter portion, Re says that he is entitled 


to possession on the ground that the tenancy. 
_. of the defendant had been determined by 


servise of notice to quit if the defendant 
set up any tenancy. 

' The previous suit was withdrawn by the 
plaintiff withont liberty to bring a fresh suit 
in respest ‘of the same subject matter. In 
that snit the defendants raised the defence 
that they had a tenanoy right in the land 
and sould not be ejeated. The question was 
desided in favour of the defendante, but the 


“ desision cannot prevent the plaintiff from 


bringing this~suit, beoause the plaintiff 
progeed to determine the tenansy -whioh was 
set ap by the defendant in that suit by servise 
of notiee to quit and then brought this suit 
for resovery of possession on that footing, 
It was not necessary for the Court to decide 
in the previous suit the exact nature of the 
defendant's tenancy; in other worde, whether 
the tenants were permanent or not, In this 
view of the matter, we are unable to hold 
that the plaintiff is precluded from bringing 
the suit under Order XXIII, rule 1, 

` The Courts below have found that the 
defendant has gota kaimi right to a portion 
ofthe land in respect of whioh the plaintiff's 
claim has been dismissed. With regard to 
the western portion in respest of whieh the 
slaim, as stated above, has been desresd, the 
defendant set up the same title as he did 
with regard to the eastern. portion and it was 
his ease that he and his predecessor-in title 
were in possession thereof for over 12 years, 
The Court of first instanse found that the 
defendant purchased in 1903 and that he en- 
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sroached after his purahase. Apparently, ‘the 
learned Subordinate Judge was of opinion 
that the plaintiff was in possession within 


12 years of the suit besause in his opinion ` 


the defendant's eneroash ment was within that 
period. e 

On appsa), if was sontended before the 
learned District Judge,on behalf of the 
defendant that the defendant and his pra- 
dseseasors were in possession for over 12 
years. The learned Judge was of opinion 
that even if the defendant and his predesa:- 
sors were in possession for more than 12 
years, they were so as trespassers by virtus 
of surreptitious encroachment and that, thera- 
fore, limitation would not apply. 

We think that the question of surreptitious 
encroachment does not affest the matter. If 
the defendant and his“ predecessors in-title 
ensroashed upon the land adjoining-the land; 
of theirtenansy and held the same for 12 
years, thoy asquired a limited interest in the 
property by preseription as they did not set 
up any title adverse tothe maliki right of 
the plaintiff, The learned Judge haa not soma 
to any finding upon the question whether 
the defendant and his predessssors-in-titls 
were in possession for 12 years If they 
were in such possession, the plaintiff’s 
title to khas possession would be barred, 

It has been “pointed ont that the Dokar 
Ghar whish is on the disputed land has 
bsen on -the land since the year 1898 when 
the sadastral survey took plase though it 
is not mentioned in- tho Rosord of Rights. 
This will be taken into osonsideration by 
the lower Appallate Court along with other 
evidenes in the oase. 

The plaintiff’s sroas-objestion relates to 


the eastern portion of the land in respact. 


of whioh his slaim has bean dismissed by 
the Courts below. 


It is sontended before us that the Courts 


below are wrong in holding that that por- 
tion of.the claim is barred by the dostrine 
of res judicata. 

~The previous suit, as stated above, was 
withdrawn without liberty to bring.a fresh 
suit. 


Court ‘below .rested merely on the ground 
öf res judicata, that judgment would have 
had to be set aside. It appears, however, 
that both the Courts, balow have considered 
the iene aa to the nature oÈ the 


The question of res judicata, therefore, . 
doss not arise : and, had “the desision of the. 
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‘defendant’s right to the eastern portion of 
“the land and they have come to the son- 
élusion that -the defendant had a kaimi 
right. We do not see any reason for 
disturbing that finding of the Courts below. 
_ Thé” oross objestion must, therefore, be 
disallowed. 
’ The result ie, that the deeree of the 
lower Appellate Qourt, in so far as it 
relates to the eastern portion of ths 
land, will stand and the osso will be re- 
nianded to that Court in order that the Qourt 
may come to a finding upon the question 
of limitation so far as the slaim for khas 
possession is conserned and then dispose of 
the claim with regard to the wastera portion 
in agsordanes with the result of that finding, 
Costs will abide thg result, | 


Case remanded, 


MADRAS HIGH COURT. 
Oivm Reviston Permon No, 418 oF 191°, 
Marah 8, 1920. 

Fresent :— Mr, Justice Seshagiri Aiyar. 
-ARUNACHELLAM CHETTY—~Dazcrez- 
i HoOLDER-— PETITIONER 
. VETEUS 


SOMASUNDARAM CHETTY, pr 
nis Acent, K. V, LAKSHAMANA 
. ALYER—+! LAINTIEF — RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 78, O. 
XXI, r. 72—-Rival decree-holders—Rateable distribution 
—-Permission to bid and to set off —Right of other 
ane: holders, whether affected. 


A, and B. held deorees, against a common judg. 
ment-debtor. B. obtained permission to bid at the 
sale of the judgment-debtor’ i property, and to set 
off his claim under his deoree against the purchase. 
money. He purchased one item of property but 
did not deposit the purchase-money, another item 
was sold-to a stranger who deposited the purchase. 
money. A. applied for rateable distribution but 
his application was disallowed in respect of the 
purchase by B.: 

Held, that A. was entitled to rateable distribution 
in respect of both purchases, as the permission to 
set off granted to B, did not affect 4.’s right to suck 
distribution. 


, Petition urder sera 03 25 of Act IX of 
1887, praying the High Court to revise the 
order, dated. 19th December 1918, of the 


“also Bijoy Kumar 


Court of the District “Manet Nammakkal, 
in Exeontion Appesl No. 971 of 1918, in, 
Exeontion Petition No. 588 of 1918. 
FACTS appear from the judgment. . ; 
Mr, K. Sankara Sastri, for the Peti- 
fioner.—The lower Court erred in, holding 
that petitioner was not entitled to. rate- 
able distribution. Permission. to bid and 
set off given to a decree-holder does not 
preolude the rival desres holder from 
slaiming rateable distribution. There is 
nothing in Order KAT, rale 72, Civil Pro- 
cedure Code, against the exercise of such 
a right, In fast the rights of eompeting 
desres-holders under sestion 73 are preserved, 
The respondent was not represented. 
JUDGMENT, — Petitioner and the counter- 
petitioner had decrees against a scommone 
judgment debtor. Permission was granted 
by the Court to the counter petitioner to 
bid at the auotion and to set off his claim 
under the desree against the purehase- 
money. In pursuanse of the permission, 
counter petitioner purchased, on 28th August 
1918, one item of the judgment-debtor's 
property. On the same date another pro» 
perły was sold to a stranger and he 
desposited the money on 10th September 
1918, Apparently, the sounter- petitioner did 
not deposit the money. Petitioner applied 
for rateable distribution on 29th August 
i918. The lower Court has beld that the 
petitioner is not entitled to rateable dis- 
tribution in respest of the | urshase money 


si 


payable by the sounter-petitioner. ,I think 
he is wrong. Under Order XXI, rule 
72 permission to bid and to eet off are 


msde subjest to the rights of dedreg. 
holders under section 73, There is nothing 
befcre me to show that the permission 
in the present oase was of a differen’ 
character, In my opinion, the permission to 
set off does not affect the right of a rival 
deoree holder to rateable distribution. See 
Addya v, .Rama Nath 
Barman (1), 

The judgment of the District Munsif, 
in so far as it disallows rateable distribu- 
tion, is reversed and the oase remitted 
to him for fresh disposal in the light of 
the above observations, Oosts will abide 
the result, e 

M CP. 


~ 


I elition allowed, 
(1) 48 Ind. Cas, 716, ee 
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MATHURA SARI ©, CHANDRADIF SINGH. 


WA PATNA HIGH COURT, 
APPEALS FROM APPELLATE DEGREES 
Nos, 1448, 1449, 1450 anp 1451 or 1918. 
August 12, 1920, 

Present: —Mr. Justice Adami, 
MATHURA SAHU AND OTHERS—— 
APPELLANTS 
versus 
Babu CHANDRADIP SINGH AND OTHERS— 


: > RESPONDENTS, 

¡Bengal Tenancy Act (VIII B. C. of 1885), s. 22 (2) 
— Occupancy holding purchased by co-proprietor— 
Purchaser, position of—Partition, effect of. 

Ios e 


Where an occupancy holding is purchased by a 
co-proprietor it virtually becomes the bakasht land 
of the co-sharers which the purchasing co-sharer is 
allowed under section 22 (2) of the Bengal Tenancy 
Act to keep apart for himself on condition of 
paying rent to his co-sharers. On a partition among 
the co-sharers the land is'liable to be allotted as 
bakasht to the co-sharer in whose pattt it is situate 
aud the purchasing co-sharer is not entitled to 
continue in possession of it, [p. 88, col. 2.] 


_Appeal from a desision of the Additional 
District Judge, Shahabad, dated the 27th 
August 1918, reversing a deosision of the 
Munsif, 3rd Court, Arrah, dated the 27th 
July 1917, 


: Messra. Rajendra Prasad and H, Sahay, 
for the Appellants. 

. Mr. D. N. Singh, for Mr. J. G. P. Singh, and 
Mr. H. P, Sinha, for the Respondents, 


- JUDGMENT.—The fasts of the oase giving 
rise to these sesond appeals are shortly as 
follows:— 

: The plaintiffs and defendants, who were 
oo-sharer maliks at the time, helda mort- 
gage of the four annas share of another 
oo-sharer malik of thé villages of Semraon 
and Akhari, and while the mortgage still 
continued purchased the osanpanoy holdings 
of eertain tenants comprised in the mort- 
gaged share, In sourse of cimesin 1305, 
the mortgagor institnted a snit for redemp- 
tion whieh resulted in the High Court 
desiding that the mortgagor was entitled 
to treat the holdings purchased by the 
mortgagees as secessions tothe mortgaged 
property, and to obtain possession of tham 
on paying the purobase money. It seems 
that the purshase-money was not paid 
and the plaintiffs continned in possession 
of those’ holdings. In the Survey and 
Settlement records the plaintiffs were shown 
85 holding the lands under seotion 22 
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(2) of the Bangal Tenansy Ast and the 
khitian dezoribs1 ths land; as thair 
butasht. After tha pablisatign of the 
Rosord of Rights thera was a pittition ia 
1916, between the co-sharers, and the 9959 
acres of land purshased by the plaiatiffs fil 
into the patit allotted to the defendan‘:, 
who tried to take possession. , 


Proseedings under gestion 144,Criminal Peo. 
oo lura Oode followad, resulting in an or lər 
against the plaintiffs, who then institaiel 
the four esuits out of whieh these seonnil 
‘appeals arise, The plaintiffs olaimod that 
they were entitled to retain possession of 
tha lands as osoupany tenanta paying re ib 
to the defendants, and sought for oonfirm- 
ation or recovery of passeasion. The defeni- 


anta sontested the sunita eon the ground 
that the lands wera bakiwht and hal 
fallan into their patt? under the parti- 


tia. 


It appears that in the Səttlemant Raoord 
ani in the batwarathe land in dispute has 
baan resorded as ‘bakash and in the 
khewat (tixhibis 54 the plaintiffs ara 
rasordad as intermediate tenure holders 
by virtue of purshaie under sestione22 (2) 
of the Bangal Tenansy Ast, 


Tos Mansif dismi.sed the suite, finding 
that n> oaston of transferability withoat 
tha asnseat of the landlord existed in the 
villages, ani also that the parahas3a3 cam3 
unier gestion 22 (41) of the Bongal 
Taoansy Ast. Ho ralisd on the judge 
moot of tha High Court in the previous 
ralemption suit. 


O1 appaal, the learned District Jalga 
held that the ossupassy holdings wara 
traasferable by austom without the land- 
lord’s eonient, and that the plaintiffs par- 
chased the holdings as ao-sharer malsks 
and not as mortgagees and, therefore, the 
purchases were controlled by sub-section 
(2) and not by sub sestion (1) of sestion 
92 of the Bengal Tenansy Aat. It was 
dasided that under thea former sub-sestion 
the plaintiffs were entitled to sontinae in 
possession of the disputed landa as tenants 
‘paying rent to the other so-sharera, He 
held that the suite were not barred by 
the provisions of the Estates Partition Ast, 
1997. The plaintiffs’ suits ware, therefore, 
desreed, 


Eg- 


MATHURA BAHU V, OHANDRADIP SINGH. 


Before me it is sontended that, in the 


first place, the suits 
thé provisions of sestion 119 of the 
Estates Partition Act; sesondly, that 
the purchased holdings, being acwessions 
to the mortgaged property as desided by 
the High Court, after their purchase would 
be accessions to athe proprietary right and 
would not be accessions to any tenanoy right: 
thirdly, that under section 22 (2) of the 
Bengal Tenancy Aat, aftgr purchase by 
the go-sharer the holdings were livested 
of any ossupaney right and so the plaintiffs 
sould not elaim right of ocoupansy, and 
lastly, that asthe partition of the proper- 
ties had been allowed by the plaintiffs, 
who were parties, to proceed on the basis 
that the lands in.dispute were bakzsht 
lands, the plaintiffs conld not now some 
forward and olaim that the lands were 
their raiyati holdings. 


‘With regard to the first contention it 
is argued that the plaintiffs’ olaim is 
prastisally to upset the partition order, since 
in the partition the lands in dispute 
were reckoned as bakasht lands, and the 
effect of declaring them to be the raiyati 
lands of the plaintiffs would be to disturb the 
partition. The case of Gurbuxsh Prosad v. 
Kali Prosad Narain Singh%1) is relied en in 

contending that, under action 119 of the 
Estates Partition Ast, 1897, the present suit 
is not maintainable, 


The fourth contention of the learned 
Pleader for to the appellants may be osn- 
sidered here. The Settlement entry showed 
the lands to be bskasht and the partition 
proseedizg followed this entry and yet 
the plaintiffs took no steps to protest and 
have the entry oorrected. I sannot see 
that the plaintiffs oan now some forward 
to claim a :azyatz interest, and thus gain 


were barred under 


an advantage by upsetting the basis on: 


which partition has been made. It would 
seem that the objeet for whieh section 119 of 
the Estates Partition Aot was enasted would 
be frustrated if the- suit were allowed to 
succeed, 

“I am of opinion that, in any oase, the 
appeal must succeed in the second and 
‘third sonténtions. The District Judge has 
found, ard I thik 1 ghtls, that after the 


a ; 
(1) 82 Ind. Cas, 167; 19 0. W. N. 1822, 
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purehases the lands acquired would “be 
governed by seation 22 (2) of the Bangal 
Tenancy Act, but he has not taken into 
assount the effect of the partition. Under 
that sestion, the purehaaing so sharer is 
allowed to hold the purehased- holding as 
tenant, but the holding is divested of 
its osoupansy right it is no longer 
an ocsupansy holding and a right of 
Ocoupaney cannot acsrue duting the 
tenanoy. The subsection does not tell 
ui exactly what the nature of the tenansy 
will be except that it will not be an 
oscupansy tenaney: it would seem’ to ba a 
tenure ascording to the explanation to the 
sub-sestion. The sondition laid down in 
the sab-sestion allowing the so sharer to 
be a tenant of the aequired holding is that 
he shall pay rent to the other so sharers 
proportionate to their shares. As soon as 
the estate is partitioned the oo-sharers oease 
to exist, and it is then impossible to carry 
out the sondition. It may be argued that 
after partition the whole of the rent would 
fall to the share of the os sharer to whom 
the palit is- allotted, but then no ascount 
for this was made at the partition and 
the other co sharers could bave good reason 
to somplain as no provision was made to 
compensate them for the share of the rent 
whioh they would lose on partition, 


Immediately before the partition, there 
was no osceupanoy right in the land, for 
the purshase had divested it of its charac- 
ter as an occupanoy holding, and the right 
sould not be revived by the partitidn, 
After the purshasə of the holdings they 
wera virtnally bakasat lands of the oo- 
sharers whieh the pursehasing o63-sharer 
was allowed to keep apart for himself 
on condition of paying rent to his 
oo sharers,» so that they shared in the 
profits, 


On partition, the lands remained bakesht 
and were liable to be allotted as sush 
to the co-sharer in whose patti they were ' 
situated. 

I am of opinion that the plaint’ffs were: 
not entitled to retain possession of the lands 
in enit as oecupancy tenants. No olaim bag 
bən made as to compensation for the pur- 
chase money. 

On the grounds given above, T allow the 
appeals and, cetting aside the deereg of 


+ 
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the lower Appellate Court, rastora that of the 
Munsif. 

The appellants 
Courts. 


will gat sosts in all 


Appeals allowed, 


LAHORE HIGH COURT. 
MATRIMONIAL Rerewence No. 4 or 1920. 
: Ostober 16, 1920. 

Present :—~Mr, Justice Seott-Smith, 

Mr. Justise LeRossignol and Mr. Justise 
Abdul Raoof. 
ETHEL MABKL EMILY HARRIS— 
PETITIONER 
versus 
. Captain O. P., HARRIS, S. AND T. 


Corrs, BaGupap— RESPONDENT, 
Divorce Act (IV of 1869), s. I1T—Practice—Deeres 
for dissolution of marriage, confirmation of—Notice to 
reapondent, whether necessary. 


| In proceedings for confirmatien of a decreé nisi 
for dissolution of marriage it isnot necessary that 
the respondent should be served with a notice 


thereof, 
Hicks v, Hicks, 8 0.756; 4 Ind. Deo. (N. s.) 488, 


followed. 

aso referred by the Politieal Agent and 
Distriet Judge, Quetta-Pishin, with his 
latter No. nil, dated January 1920, for 
sonfirmation of the desree nisi passed by 
him on the 17th January 1920. 

“Mr, Philip Morton, for the Petitioner. 

ORDER.—The desree of the Distriat 
Judge of Quetta-Pishin for the dissolation 
of marriage of Ethel Mabel Emily Harris 
with Oaptain O. P. Harris, Supply aud 
Transport Corps, is before us for sonfirma- 
tion onder section 17 of the Indian 
Divoree Act. The learned Distriot Judge 
has held that adultery and oruelfy on the 
part of the respondent have been suffisiently 
proved by evidense. We have considered 
the evidense on the resord whioh eonsists 
ehiefly of the statement of the petitioner 
and of oertain letters written by the 
respondent to her. Her statement by 
itself, if believed, is sufficient proof both 
of ‘adultery and oruelty, and if it bə held 
that sorroboration of her statement is 
necessary, we find it in the letters of the 
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raspondent. The important passagai of 
these letters are dotailed in the judgmoat 
of the learned Distriot Judges and wa nead not 
give them here, The responient hai not 
baan served with a notice of these prosaad- 
ings, but Hicks v. Hicks (|) is an author- 
ity to the effest that notice is not nesegsary. 
Wea, therefore, confirm the desrea for’ dis- 
solution of mirriaga passed by the Distriot 
Judge, Quetta-Pishin, snd direst that the 
petitioner’s ossts of these prossedings shall 
bə borne by the respondent. 

There ia also an applieation by the 
patitioner that after the deosree nisi has 
been confirmed this Court should order the 
respondent to make provision for the 
edusation and maintenanse of hig infant 
shild and to pay to the potitfioner perma- 
nent alimony. We sannot deal with this 
applisation at presenteas the respondent 
has not been served. 
desires that any farther steps be taken, a 
further application should ba made to 
this Oourt giving the present addrass of 
the respondent so that notice may be 
served upon him, 

Decree confirme 2, 


(1) 8 C. 756; 4 Ind. Dee. (N. s.) 488, 
< 





CALJUTTA HIGH vOURT. 
Apres PROM AppaLLATE Dagrse Na. 1674 
or 1917, 

May 1, 1919 
Present :— Mre. Justios Nawbould. 
SLBNATH SAHA AND ANOTHER 
— D PeNDAYTI—APPZLL INES 
1érsus 
MOHBSH OHANDRA SaHA—Puatarive— 
RESPONDENT, 
Arbitration—Award not in terms ef reference~ 


Award incorporated in decree, effect of—-Res judicata 
—-Partition—Hasement of necessity, whether arises, 


The mere fact that an arbitration award is not 
strictly in accordance with the terms of the 
reference to arbitration, does not render the decree, 
in which the award is incorporated, void for want 
of jurisdiction, and the decree operates as res 
judicata to bar a subsequent suit in respect of the 
same cause of action. | a 
+ 


om 


If the petitioner ° 


b 
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SIBNATH-SAHA Y, MOHESH CHANDRA, 
.A right of easement by necessity arising oub of 


B® severance by partition arises from a presumed ' 


grant, but where the question of the rights of the 
parties has been definitely settled in a partition 
suit, ho grant can be presumed. ~ | 

Appeal agaipst the deerea of the Offisiat- 
ing Subordinte Judge, 2nd Court, Mymensing, 
dated tha 26th of June 1917, reversing 
that ofthe Munsif, 3rd Court, at Kishoregunj, 
dated the 30th of June 1916, 

Babu Jogesh Ohatkdra Ray, Babu Bhagirath 
Ohandra Das, for Babu Gopal Ohandra Das, 
for the Appellants. 


«Dr. Dwarkanath Ohuckerbufty (with him- 


Babu Satish Ohandra Ohowdhury), for tha 
Respondent. 

sJ UDGMENT.—This appeal arises ont of 
a suit for a deolaration of a right of way. 
The suit was dismissed by the Maunasif 
and desreed. on appeal by the Subordinate 
Judge and the defesdants have preferred a 
segond appeal to this Court, 

The -plaintif and the defendants were 
eo-sharers .in a hqmestead and buildings 
thereon. There wasa suit in whioh the 
present defendants were the plaintiffs-and 
this joint property was partitioned by arbi- 
trators and the suit deoreed in terms of 
the arbitrator’s award. in the reference 
to the arbitration there is a paragraph 


. (paragraph. No, 12) which rans aa follows :— 


“The passages leading from both houses 
should be kept intact by keeping them in 
timale in proportion to their respective 
sahams,.” 

it is admitted that the pathway _over 
whioh the right of way is now oslaimed, 
was in existence before the partition suit, 
But in making their award, the 
arbitrators, though they have reserved an 
area of a little less than 2 bighas as 


tymalt. for roads, privy and tanks, did 
not include this path in the portion 
reserved. 


16 appears to me that the appellants are 
right in their contention that this desision 


‘in the partition suit operates as res judicat 


against the plaintiff. It may be that, having 
régard tothe paragraph I have quoted from 
the ‘achalnama, the arbitrators were wrong 
in not reserving. this path also. But the 
remedy of. the ‘plaintiff in the present suit 


was “by an ‘objection to the award. Once. 


the’ award is incorporated ih the deeree of- 


the Court, it aannot he said that. the deoree - 


is yoid for want of fjnrisdietion, - boonuse,- 
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the award was not strictly in assordanse 
with the terms of the achalnama, The 
learned Subordinate Judge has been mialed by 
thinking that the arbitrators in their award 
ordered that all the existing pathways should 
remain joint. The award has been :read 
out to me and I find that it contains no 
such provision. The award expressly states 
what portions are reserved as tjmalt and 
what portions are allotted to the parties in 
the suit, and the land over whish the path- 
way is slaimed was allotted to the pre- 
sent defendants as part of fheir exslusive 
property. . oo 
Than, again, the learned Subordinate Judge 
is wrong in saying that “the question of 


res judicata does not arise as there was no 


wall like the present one and no obstrus- 
tion on the admitted pataway in suit when 
the partition suit was tried,” The destee 
in the partition suit having given the de- 
fondanta aright to the-land on whish the 
wall is built, the plaintiff oan have no eause 
of action against them for building a wall on 
their own land. oe ME 

It is also suggested that.the plaintiff has 
a right of ‘easement by necessity arising 
ont of the severance by partition. . But such 
easement would arise from a presumed grant 
and no grant ean be presumed when the 
question of the rights of way of the parties 
over the land partitioned, has been definitely 
settled in the partition suit.. It is unneses- 
gary to consider the other points taken by 
the learned Vakil for the appellant in this ap- 
peal, namely, that the plaintiff's remedy was 
by an objection inthe exesution prooeedings 
and not by a auit, secondly, that the lower Ap- 
pellate Court has some to no finding as to an 
arrangement between the parties whioh. was 
found to have been made by the Uourt of 
first instanee and, thirdly, that the desision 
of the lower Appellate Court is bad because 
there is no finding arrived at as to the width 
of the road. 

‘The appeal mast, therefore, be decreed 
aud the judgment and decree of the lower 
Appellate Court reversed ‘and the deores 
of the Munsif dismissing the suit restored. 

The appellants will get their costs in 
this Court and also in the lower Appellate 
Court, , 
z Appea decreed, 


» 
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VENKATACHALAM OHETTY v, RAMA MUDALI. 


i MADRAS. HIGH COURT. 
Srconp Civiu Aergau No, 218 or 1919, 
April 15, 1920. 

Present :—Sir John Wallis, Kr., Ohief - 
Justice and Mr, Justice Spencer. 
4 VENKATAOHALAM CHETTY— 
“+ PLAINTIFF -— APPHLLANT 
= o versus. 
“RAMA MUDALT AND otaers—Dereanpants 
Nos, 5 AND € AND LEGAL REPRESENTATIVES OF 
*:s% 1° Devenpants Nos. 4 AND 6— 


rs oe RESPONDENTS., 

. Hindu Law—Widow, re-marriage of, effect of, on 
rights to former husband’s eestate—Consent decree, 
against re-married widow, whether binding on former 
husband's property. dko o oS 


y 


Under Hindu Law, a widow forfeits her status 
asa widow by her re-marriage and she also for- 
feits allrights to her former husband’s property 
which thereupon vests in Mis next reversioner. [p. 92, 
ool, 1, 

Vitta Tayaramma v, Chatakondu Sivayya, 48 Ind. 
Cas. 50; 41 M. 1078;35 M, L., J. 817; 24 M. L, T. 188; 

A re-married Hindu widow is incompetent to 
enter into a consent decree so as to bind her former 
husband’s estate as she represents that estate only 
so long as it is vested in her and ceases to repre- 
` gent it when she has divested herself of it. [p. 92, 
col. lL ` 

Sesond appeal against the decree of the 
District Court, Coimbatore, in Appeal Suit 
No. 22 of 1918, preferred against the 
desres of the Court of the Additional 
Distriot Munsif, Erode, in Original Snit 
No. 747 of 1916, (Original Suit No. 1988 
of 1916 on the file of the Oourt of the 
Prinsipal Distriot Munsif, Erode). 


, This second appeal soming on for 
hearing on the 26th November 1917, upon 
perusing the grounds of appeal, the 
judgments and desrees of the lower 
Appellate Court and the Oourt of firat 
instanece and the material papers “in the 
suit, and upon hearing the arguments of 
Mr, T, M. Krishnaswamt Atyar, for 
the Appellant, and of Mr, N, P, Narasimha 
Atyar, for the 3rd, 4th and 5th Res- 
pondents and the other Reapondents not 
appearing in person or by Pleader, it is 
ordered that the District Judge of OCoim- 
batore do within two months from the 
data of the reseipt of resords submit a 
finding as to 
Muthayee wus re-married as alleged and 
at whut date,” and that the parties be at 
liberty to adduce fresh eyidense and file 
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objeation to the finding within seven days 
after notioe of return of the same shall 
have been posted up in this Oourt; and it 
is further ordered that the respondents do 
pay tothe appellant the sosts of the finding 
proceedings here and inthe Court below in 
any event. 

In somplianse with the above order, the 
Distriot Jadge of Ooimbators submitted the 
following s 


FINDING.—A finding has been salled 
for on the question whether Perumal’'s 
widow Mwthayee was re-married as alleged 
and at what date. 

Defandants baya examined six witnesses 
(defendant’s witnesses Nos, 5 to 10). Plaintiff 
has examined three (plaintiff's witnesses 
Nos, 7, 8 and 9). 

2. Defendants’ oase is that Muthayea 
was re-married in Karthigai 1913. This 
issworn to by her father (defendant’s 
witness No.5) whose evidence I see no reason 
to disbelieve. There oan be no doubt that 
Muthayee and Kailasa Malali have been 
living together for over six years and that 
they have a son aged about 4, Ás re- 
marriage is permitted in their oaste, and 
Kailasa Mudali does not appear to have 
another wife, there is a strong prebability 
that he and Muthayes are married, 

Defendants’ wiéness No, 6 is a Kariyakar 
of their caste, He states that he celebrated 
the marriage in Karthigai six or seven years 
ago. No doubt it was hia fatber’s duty 
to perform the seremony, but it is lear 
from the evidenca of plaintiff's: witness No. 9 
that the fatber used to dalegate his duties 
to his sous. Defendants’ witness No. 7 tells 
the same story but does not know the month 
in whieh the marriage took plage. 


D.fendants’ witness No, 8 is related to 
Mathayee. He oorroborates defendants’ 
witnesses Nos. band 7as does defendants’ 
witness No. 9. Defendants’ witness No. 10 


also speaks te the marriage, but ho is en- 


gaged in trading with an interested party, 

3. It is significant that the ather side 
has not thought fit to examine Muthayes 
and Kailasa Madali although they gave 
evidense for the defense in Original Suit 
No. 36 of 1915, The evidence of the other 
witnesses examined is of no value. 
| Plaintiff’s witness No. 7, who denies that 
there was marriage, | admits that Kailas 
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Mudali. has been keeping Muthayee and 
that they have a-child aged four, plaintifs 

witness No. 8 (Muthayee’s unele) admits that 
she .bas had a -ohild, but professes not to 
know who.the father is. Plaintiffs witness 
No..9 is a Nattu Peria Thanakar of the Mudali 
daste. He says that, if there was a re- 
nfarriage, he should have been present at it. 
tt 18, however, olear that, at the time, he 
was living in amother village. He does not 
deny that Muthayee and Kailasa Mudali 
sre living together and havea ohild. 

“4c: nesepi withous hesitation the 
svidense of the defence witnesses and 
find that Muthayee remarried in September 
1913, we 





‘This second appeal coming on for final 
hearing, after the return of the finding of the 
lower Appellate ¿Court upon the issue refer- 


red by this Court for trial, the Oourt delivered — 


the following « . 

- JO DGMENT —In this sase a mortgage 
was ‘exéented by one Rangammal, who was 
the aunt of Perumal. It is found that she 
lad no authority to exeaute the mortgage, 
that it was not for a nesessary purpose, 
and that it was a aollusive transaction. 
Subsequently, Peramal’s widow was sued on 
this: moPtgage and in the sourse of the snit 
she re married as she was entitled fo do by 
the eustom of the oaste. After her re mar- 
riage she was a party to a eonsent deoree 
whish was also found to have been sollusive, 
The plaintiff in this suit is the purshaser of 
the mortgaged property in the sale under 
the consent deeree. It has been held in 
at recent Full Benah saso Vitta Tayaramma 
v.. Ghatakondu Sivayya (1) that under the 
Hindu Law, a widow forfeits her status 
as a widow by re-marriage ‘and that she 
forfeits the property whieh thereupon vests 
in the next reversioner, A widow repre- 
sents her busbend’s estate so long as 
it is yessed in her; but: when she has 
divested herself of itshe, in 
ceases to represent ‘the estate and,‘ there 
fore, she wasincompetent to enter into this 
sonsent decree, . 

As regards. the olaim for Rs. 300 the 
finding of tke Oonrt of first instance, 
from which the Diatriet Judge duen 1 ot 
dissent, is’that Rangammal’s mortgage was 


| (1) 48Ind,-Oas. 50; 41 M. 1078; 85 M: L. J. 317; 
24M, L Li 7.188; (1918), M. W N, 825; $-L, W, 480. 
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in part onsideration of the debt of 
Rs. 309 due by Perumal, We must take 
it that, even so, it is not shown that 
it was for a nesessary purpose and it 
is found to be collusive. The real objeot 
of the mortgage was to sharge.. the 
minor’s property for. a debt of her own. 
In these siroumstances, we do not think: 
that the plaintiff is entitled toany relief on 
this ascount. 


The appeal must be dei with soste, 
The costs of the finding proceedings in the 
lower Court will be borne by the: respond: ’ 
ents. = 

M, C P. l 

Appeal dismissed, 


ALLAHABAD HIGH COURT, 
_ Szconp Orvin Appear No, 1393 or 1917. 
June. 29, 1920, 
Present :—Mr. Jaatios Sulaiman and 
Mr. Justice Kanhaiya Lal. 
HAiT SINGH— PLAINTIFF — APPELLANT 
VET8EUE l 
BEHARI LAL AND OTaERSs—DAaApENDANTS — 
RESPONDENTE, 
Transfer of Property Act (IV of 1882), 8. 80—Morts 
gage—Redemption, suit for--Tender of AE ee 
before suit, whether necessary, 


All that section 60 of the Transfer of Property 
Act means is that there is an inherent right in 
the mortgagor to require the mortgagee to deliver 
the mortgage-deed, eto , when the mortgagor pays the 
amount due at a proper time and place. Ib does 
not necessarily mean that before a suit for redemp 
tion can be instituted the amount must be paid 
or tendered. Jn other words his right to claim 
redemption on payment of the mortgage-money 
exists, although he has not yet made any tender, 
provided the morigage-money has become payable, 
Where the mortgage-money is stated to. have been 
satisfied out of the usufruct, a rder would obviously 
be out of question [p. 93, col. 2 

Sesond Appeal from ‘the decision of the 
Distrist Judge, -Agra, reversing a décres of 
the Subordinate Judge. 

Messrs. M. L. Agarwala and Baleshwari 
Prasat, for the Appellant. 

Mersra T. A. Fradler, Surendra Nath Sen 
and Naroin Prasad Asthana, for the Reapgad- 


ents, 
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JUDGMENT,—This is a plaintiff’s appeal 
arising-out of a suit for redemption. It 


appears that on the 17th of November 1869 
one‘Pirthi Singh made a mortgage of the 


- propérty in dispute in this oase in favour of 


one Nand Kishore and Gulab Singh. The 


‘mortgage-deed provided that the mortgagee 


was to remain in possession and was to pay 
Rs. 40 a year to the mortgagor and appro- 
priate the balance of the profits in lien of 
interest. The mortgage was not to be 
redeemed within 25 years. Subsequent to 


‘this, Pirthi Singh died agd two of his sons : 


and his widow, acting as guardian of his 
third minor son, exeouted a fresh mortgage. 
deed of the whole property in favour of de- 
fendants Nos. 1 to 7, under whioh the previous 
mortgage-deed was redeemed and it was pro- 
vided that, instead of° Rs, 40 a year, only 
Rs, 25 should bs paid to the mortgagor and 
the balance of the profits was to be appro. 
priated by the mortgagee. On the 29th of 
Marsh 1886 Ishri, the minor son having 
attained majority, trauaferred to-the present 
plaintiff his one-third share in the property 
previously mortgaged. The plaintiff sued 
for redemption, alleging that the mortgage- 
‘deed of 1880 was not binding on him that 
the whole of the mortgage-money had been 
satisfied out of the usufruot of the mortgaged 
property, that he was entitled to resover 
possession of the property without payment of 
any amount and that, in faot, he was entitled 
to Rs, 475 as mesne profits. In the alterna- 
tive the plaintiff said that if the Court held 


the mortgage of the 23rd of November 1&80 


to be binding on the plaintiff he should be 
given a deeree for redemption of the mort- 
gaged property on payment of the amcunt 
dus from him, In paragraph 8 of the 
plaint the plaintiff based his oause of action 
on the date of the denial made by the 
defendants-mortgagees. ‘Various pleas were 
taken in the written statement, one of which 


- was to the effeat ttat there having been no 


‘tender of the amount due on the mortgage 
‘before the snit, the suit was premature and 
rot maintainable. ‘The learned Subordinate 
Judge who tried the oase ultimately deoreed 
the suit diresting that the amount of 
Rs. 1,689. 14- » found to be due from the plaint- 
if to the defendanta ‘should be deposited 
in Court by the end of Baisakh following and 
that the plaintiff would ke entitled to iake 
possession in the rextRJeth, The-defendants 
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appealed to the Distriot Judge. The Distriet 
Judge has allowed the appeal and dismissed 
the suit on the sole ground that there having 


been no previous tender of the .mortgaga. 
money due by the plaintiff before the insti- 


- tution of the suit, the suit was premature. He 


has not disposed of any other points raiged 
inthe appeal. The plaintiff somes up in 
second appeal to this Court and on his 
behalf it ia contended that the view of 
the learned District Judge is not sorrest. 


The right of the? mortgagor to redeem is 
recognised by section 60 of the Transfer of 
Property Act. It says: “At any time after 
the prinsipal money has beaome payable the 
mortgagor has a right on payment or tender 
at a proper time and plase of the mortgage. 
money to require the mortgagee to deliver 
the mortgage deed, ste.” As we read the 
section all that it means 13 that there ‘is an 
inherent right in the mortgagor to require 
the mortgagee to deliver the mortgage- deed, 
etc, when the mortgagor pays the amount 
dao. at a proper time and plage. It does nat 
recessarily mean that before a suit for 
redemption can be instituted the amcunt 
must be paid or tendered. In other words, 
his right to claim redemption on payment of 
the mortgage- money exists, althougtf? he has 
not yet made any tender provided the mort- 
gage money has bésome payable, Where the 
mortgage money is stated to, have been 
satisfied ont of the usufruct,a tender would 
obviously be out of question, In the oase of 
Bansi v, Girdhar Lal (1), whieh is 
the earliest sase on the point, it was held 
that in the case of a mortgage-deed of an 
agrioultural land in which there was a 
condition that there would be no redemption 
without a payment in the month of Jeth, 
the plaintiff having failed to prove any 
offer cr tender in the month of Jeth had 
failed to show that he had a oaure of 
action to bring his suit for redemption. 
In a subsequent case of Narsingha Singh 


vy. Achhaibar Singh.(2) a Division Benoh 


of this Court held that, in spite of a pro- 
vision in the mortgage-deed that the mort- 
gage was recesmable in Jeth, the condi- 
tional desres passed by the Distriot Judge 
to the effect that on payment of the morf- 
gage-debt possession was to be-givyen to tke 


(1) A. W. N. (1594) 148, 0 
(2) 22 Ind. ‘Cas. 689; 11A. L. J, 1004; 36 A. 36: 
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: plaintiff in Jeth following was a proper 
desree in the sase. The Benoh distinguished 
the oase of Bansi v, Girdhar Lal (1) by saying 
that in that sase the plaintiff had failed 
to prove that he had made any offer or 
tender at any time before the suit, 
‘ga in the sase under consideration “the 
plaintiffs did make a tender of the amount 
they believed tp. be due under the mortgage 
‘of whieh they had purshased the equity 
cf redemption.” In the subsequent oase 
of Muhammed Ali v. Baldeo Pande (3), on 
‘which great reliance is placed by fhe learned 
-Adyceate for the -respondents, a Division 
_Beneh of this Court, following the oase of 
` Bansi v. Girdhar Lal (|), on sesond appeal 
‘dismissed thé plaintifi’s suit for redemption 
` on the ground that a tender of the mort. 
gage-money had not been made previous fo 
the suit. lt as there laid down that 
‘seotion 60 of the Transfer of Property Ast 
clearly shows" ‘that the right to resover 
‘possession does not arise until the mortgagor 
has at {proper time ard plase paid or 
‘tendered the mortgege-money.” The learned 
Jude ‘went on to say that this rule is 
“based ‘on pringiples of justice, equity and 
good eonssiense, and “it seeme, even as A 
matter, of business or sommon sense, that 
a mortgagor ` has no right to institute a 
suit for redemption unjess and until ke 
has, tendered to. the mortgagee the debt 
‘due to the latter or, at least, the amount 
whieh he considers to bedue to the latter.” 
The case of Mewa Ram Singh v. Ganga Ram 
(4) is very similar to the present case. 
In that casé the mortgage: deed provided 
‘that thére should be redemption only in 
the month of Jeth, No tender, however, 
had been made by the mortgagor before 
“the” institution of the snit but the plaintiff 
same into Oourt on the allegation that 
‘the mortgage had been satisfied “by “the 
nenfrost of the property long before the 
‘anit... It was, howeyer, found that the amount 
‘of the’ mortgage. deed had,not been satisfied 
‘and that some amoutt -was actually ` due 
from tbe plaintiff. -A Division Benoh of 
this Court held that the suit could not be 
dismissed on the mere ground that there 
had been nò previous tender besause the 
plaintiffs oase had been that the mortgage- 
“deed had been satisfied out of the usufruat 


(3) 84 Ind, Cas, 183; 14 A. LJ. 55;-88-A. 148,5 
(4) 52 Ind, Cas, 229; I A. Li ds 910, jan 


where- 


. themselves admitted to be due. 
.Subordizate Judge, held that, inasmush-.as 


.the property, 


= (8) 65.Ind, Cas, 991; 18 A. alas as 440; A2.A,. 420,.. ax 


ikiblak' oasis, id Doi 
of the EER before the anit. The latest 


oase ia that of Muhammad. Mushtag Ali Khan 
v. Bankey Lal (5). In that oase the mort- 
gagors admitted that a sum of Rs. 17, 000 
was still due from them. They had sent 
a notice to the mortgagors before the suit 


.offeriog to pay that amount and asking 


for redemption; but the mortgagees sent no~ 
reply. There had, however, been no actual 
tender of the amount which the mortgagors 
The learned 


the mortgagors themeelves_ admitted: -thata 
sum of Rs. 17,000 was due from them, it 
was peoessary forthem to make the tender 
before bringing a suit for redemption. The 
High Court on appeal confirmed the desree of 
the learned Subordinate Judge. 

In the present oast,ihowever, the plaint- 
iff’s case was that the seoond- mortgage- 
deed of 1880 was. not binding on him, that 
the amount: due under the mortgage-deed of 
1860 had been paid out of the usufrust of 
and that, therefore, he -was 
entitled to a decree for possession of the 
property without payment of any . amount ~ 
at all. That being his case, it is diffioult 
to. sea how he sould have. made, a tender 
of apy amount at all. The plaintiff son- 
sidered that. no amount was due from him 
and, therefore, even if the rule of law were 
that. he must tender to the mortgages the 
debt due to the-latter, “or at least the 
amount whioh he sonsidera to be due to 
the latter,” it is clear that the suit cannot 
fail on this technical ground. 

In a case where complicated questions of 
settlement of account arise, it is very difficult 
to.see. how a mortgagor ean, beforehand, 
fix upon-am exact sum whieh wonld be 
payable. by. him.. If. he tenders an amount 
in exoess of the. amount aetually due he 
suffers losg and he gannot tender the exagi 
amount anless that amount bas been as- 
certained.. There. may be disputes between 
the mortgagor-and the mortgages -as to 
the actual amount due, and if the law were 
to require a previous tender, in many-9a8es 
mortgagors may. find it impossible to redeem 
their mortgages, Again, if it be oonceded 
that a mortgagor is bound to- tender only 
the amount which he sonsiders to be due 
to the mortgagee, then, it would enable> the 
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‘mortgagor to tender a grossly insufficient 
amount allegirg that he considered: that to 
be the amount due. This would facilitate an 
easy evasion of the rule. In the absense 
of ahy authority to the contrary, we would 
-have been disposed to hold that there sre 
three remedies open to the mortgagor ; 
(1) hemay either deposit muney under seo- 
_tion 83 and claim redemption in that wey ; or 
(2) he may tender the amount privately 
to the mortgagee and recover the mortgaxed 
property from him; and 
. (8) he may institute a suit for redemp- 
tion and ask the Court to pass a deeree in bis 
favour for possession of the property on 
oondition of his depositing in Conrt the 
amount found to be due at a time fixed 
by the (Court. 
He oan avail himtelf of any of these three 
remedies and itis difficult to see why the 
mortgagor should be compelled to resort to 
‘any particular one of these. Of couree, where 
-there has been a previous legal tender cf the 
mortgsge- money: interest ceases to run from 
.the date of the tender and the mortgagor 18 
also entitled to the profits, Whereas, in tke 
“absense of any tender a mortgages oan olaim 
Anterest or profits as well as oosts. 
.- However, in the present oase, as we have 
‘already remarked, the -plaintiff’s case was 
‘that.no- amount was due from him at all. 
.He sould not, theréfore, 
.tender, He, however, did in the alternative 
offer to pay the amount whish the Court 
«might find to be due. In onr opinion, 
therefore, the view taken by the learned 
- Distriot Judge, under the sirenmstanses of 
-. this case, was not sorrest. The suit cannot 
be dismissed on the mere ground that it 
“was premature. There is in faot nothing 
‘tO prevent the Court from passing a deeree 
that, on payment of the amount due by the 
plaintiff, he should get possession of the 
mortgaged property in the next'Jeth. We 
: may also note that the plaintifi’s sase was 
- that he actually demanded acssounts and 
‘ surplus mesne profits. If he had made sucha 
demand in Jetb, and the demand had heen re- 
; fused, that may also give him a cause of action 
- for his suit for assounts. We accordingly 
, allow the appeal; set aside the deoree of tke 
; Court below and remand the osse for disposal 
-.of the remaining issues according to law. 
: The.aprellant will get costs of this appeal. 
< ; Appeal allowed, 
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CALCUTTA HIGH COURT. 
Appear FROM ORDER No. 264 of 1918, 
January 5, 1920. 

Fres:nt :—Justice Sir N, R. Ohatterjea, Kr, 
and Mr, Justice Panton. 
JUGMOHAN PRADHANI—Dgorre-Horpge 
ù —APPELLANT . . 
versus 
INDRA CHANDR4 CHORARIA 

AND OTHERS—JU.GMENT-DeBTors— 3 


RESPONDENTS, 4 
Mortgage-decree—Insoivency of morigagor—Decree. 
holder consenting Party to composition scheme sanctioned 
by Insofvency Court—Hzecution Court, whether can go 
behind order of Insolvency Uourt, 


Where the holder of a mortgage-decree agiainst ai 
insolvent is a consenting party to a composition ‘sano. 
tioned by the Insolvency Court, then, unless the pro. 

; ncy Court are sok aside, 
the execution Oourt, dealing. with an application for 
execution of the mortgage-detree, cannot go behind 
the order passed in those proceedings, [p. 95, col, 1.] 

Appeal against the order of the Sub. 
ordinate Judge, Goalpara, dated the 5th of 
August 1918, C 


FAOTS.—The faots of this ease.are givén 
in the following order ‘of the Subordinate 
Judge of -Goalpars, dated the .5th August 


- 1918; ~— ; 


-The judgment-debtor’s objestions to the 
continuanse of the present exesntion pro- 


ceeding are based on two contentions, — 


(1) that the deoree holder is not entitled 


to proceed in view of a oomposition whioh 


was sanctioned interparties in an insolvency 
prooseding in whioh the judgment-debtor wie 
the petitioner; 


(2) that in any case the deerse holder 
is not entitled to resover a larger gam 


. than the amount set forth in that sane. 


tioned scheme of composition, and that,’ 
in apy oase, he cannot recover even thig 
sum until the 12th QOotober 1918, whieh 
is the date fixed by the Irsolyensy Oonrt 
for the payment of the sum due to the present 
deoree holder under the sanctioned ssheme of 
composition. 


Decree-holder’s counter objection is based 
on the allegation that his desree being’s 
mortgage decree for a seaured debt, oanndt 
be affected by the proseedings of the 
Insolvenoy Court, and that, in any oase, 
the alleged compositionis no composition aa 
far as the deoree holder is conserned, and 
that the orders’ of the Inselvency Court wete 
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ulira vires and are null and void as far as he 
is eoncerned. 

The proseedings of the Insolyeney Court 
of whioh the resord has been salled for 
and of whose orders certified sopies bave 
been filed, show oalearly that on the 17th 
Marah 1917 the Court approved of the 
proposed composition and 
scheme was drawyg up over the presiding 
officer's signature giving effect to this oom- 
position, on the basis of a payment of 
-seven-“annas in the rupeg. The reoord 
shows slearly that the Court’s approval 
and the sanetioned ssheme covered, among 
others, the elaim whieh the present deoree- 
holder is seeking toexeoute. 

It has been contended on behalf of the 
‘deeree-holder that, inasmuch as on the 
“8rd -Ostober 1917, (i.e, six months after 
the approval of the ssheme of somposition 
-by - the- Insolvency Oourt) the in- 
solvent petitioner asked the Oourt for 
perniission to’ withdraw his ‘*insolyensy” 
application, whieh permission the Court 
„granted; this withdrawal and the Court’s 
. consequent order had the effeet of annull- 
sing entirely all previous ordere, insluding 
the previously sanotioned somposition asheme. 
. This eoréention I am -unable to accept, 

` The insolvent’s application shows clearly that 
“bia request to be allowed tg withdraw his 
‘application tə be adjudioated “insolvent” 
was oonditioned by his acknowledgment of 
his liabilities as included in the .sanotioned 
composition saheme, and by the arrangements 
whieh he had made for their re-payment, 
It is also slear from the subsequent history 
.of this proceeding, that the Insolvency 
. Conrt’s order of 6th Ostober 1917 was res- 
- triated to the granting of insolvent petitioner’s 
„request to be allowed to withdraw his appli- 
-eation ‘to be adjudicated ““ insolvent,” and 
‘that it did not affeot in any way the carrying 
‘into effet of the sanctioned scheme of compcsi- 
< tion, whioh was in fact the very basis of his 
application. In any case, this Court, sitting 
agan exeoution Court, has no authority -to 
, sit in judgment or revision on the proseed- 
-ings.of an Insolvensy Court. Section 46 of 
> tbe, Proyinaial Insolvency Act . provides re. 
= medies for parties to an insolyeney proceed. 
„inga whose interests are affeoted by any order 
: of:the Insolvency Court. The present deoree- 
‘holder petitioner was a party to the insol- 
: yensy proceeding, and ag he did not. apparently 
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avail himself of the remedy provided by 
section 46 of the Insolvensy Act, he sannot 
now some forward in an execution proceeding 
and plead that the orders of the Insolvency 
Court, against whioh he did not appeal, are 
null and void so far as his interests are son- 
oarned, The scheme of composition which 
was sanctioned in the insolvenoy proceeding 
has not been set aside or modified by any 
Appellate or Revisional Court, an@.as it was 
clearly a final order within the meaning of 

Sastion 41 of the Evidenoe Aot, I cannot but — 
admit its relevancy in the present proseeding, 
Another argument whish has baen put for» 
ward on behalf of the deoree-holder is that, 
even allowing that the order of the Insol- 
vensy Court of the 17th Maroh 1917 sano- 
tioning the composition may be still in 
force, the scheme which was subsequently 
prepared over the Court’s signature sannot 
be sonsidered to be valid, inasmuch as it 
makes no separate provision for the seenred 
debts, though the Oourt in its order of .the 
17th Marsh 1917 had directed the. seoured 
creditors should have preferenos. To this 
plea the obvious re-joinder ia that, if any 
oreditor was of opinion that the sanctioned 
sshedule did not aomply with the previously 
given sanction of the Court, it was open 
to him to take measures either by way of 
appeal or revision to have it set aside or 
modified under seotion 46 of the Aot. This 

the deoree-holder did not do and he must, 
therefore, be held to be bound by the sano. 
tioned schedule. It has been contended .on 
behalf of the deoree-holder that, in view .of 
the terms of the Insolvensy Court's order 
of 17th Maroh 1917, it was not the intention” 
of the Court that any secured debt should 
be inoluded in the echedule.to be prepared. 
The sonsluding portion of the {nsolysnsy 
Oourt’s order of the above date shews 
slearly that „this sontention is absurd, as, 


under this order, the Court petmitted the 


sale of the Gouripur property whioh was the 
astual property mortgaged in respest . of the 
present debt for whieh. the deoree-holder now 
seeks to execute his deoree, 
It is not disputed that deoree-holder's 


_Pleader was one of the Pleaders referred to 


in the Oonrt’s order of 17th Marsh 1917, 
as having withdrawn their objections to the 
proposed .composition, and this is farther 
established by the faot that deoree-holder’s 
Pleader on that same day filed a petition 
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praying that an unsecured debt of the desree- 
holder should be inoluded in the sahedule to 
be drawn up for rateable distribution. Un- 
fortunately, the withdrawal of their objes- 
tions to the sahame of somposition by the 
oreditor’s Pleaders was apparenly made 
verbally and was not confirmed by any 
written petition or application and, as the 
Insolvency Court's order is not very explicit, 
it has now been subjested to several son- 
atrustions. 

The insolvent petitioner’s proposed ssheme 
of somposition with his creditors had sonsist- 
ed of two parts. In the first part, or sshednie, 
he submitted a list of ereditors with whom 
he claimed to have soncladed arrangements 
for the liquidation of bis Uabilities by the 
payment of certain fixed agreed sums, while 
in the second part, ow schedule, be submitted 
a list of oreditors with whom he had sonolad. 
ed no rush agreements and whose olaims 
he proposed to satisfy by the payment of 
annas seven in the rapee. The present 
‘deorse-bolder’s name is number three in 
the first sehedule, and he, in oompany 
with other oreditors, both secured 
and unsesured, had filed a petition of 
objestion denying that he had agreed to 
the proposed composition. It is now alleged 
on behalf of the judgment-debtor (then the 
insolvent petitioner), that the verbal agree. 
ment of 17th Mareh 1917, the substanes of 
whioh was recorded by the Inaolyency Court, 
was an agreement of aeseptanse of Schedule 
A of the insolvent petitioner’s proposed som- 
position in respeot of those areditors who had 
filed vo objection thereto and of asceptansce 
of the proposal under Schedule B to pay 
seven annas in the rupee to those oreditors 
who had eome to po agreement with the 
insolvent petitioner or who had repudiated 
the agreement aseribed to them under Sahe- 
dule A. As I have noted aboye, itis ex- 
tremely unfortunate that the parties did not 


explain explicitly to the presiding officer of | 


the insolvency the exast nature of the agree- 
-ment which was arrived at on 17th Maroh 
1917, and that they did not supplement their 
verbal application by a written petition get- 
ting forth its terms In any case, however, it 
must be presumed from the eonduat of the 
parties that the interpretation whieh the 
. [nsolvehey Court plased upon this agreement 
„of 17th Marsh 1917 in-its preparation of 
the requisite sshedule under seotion 24, was 
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the sorrest one. This sshedule was apparent 
ly prepared during the month of April and 
signed and hung up in the Insolvenoy Qourt 
on the 2nd May 1917 on the ratarn of the 
presiding offiser from tour. Neither the 
present deoree-holder nor any other of the 
creditors whose olaims were afiested* by 
the composition set forth in the said sehedule, 
took any step, under sestion 46, to have tke 
aboye mentioned schedule set aside or 
modified. Under sestion 27 (7) this oom- 
position became ebinding on all the sreditors 
enteredein the said sshedule so far as relates 
to any debt entered therein, and the present 
desree holder is, in my opinion, estopped in 
the present execution proceeding from raising 
any objection thereté, 

The deoretal amount for whioh the decreo- 
holder now seeka exepution, is clearly 
included in the aforesaid sanctioned schednle 
of the Insolvenoy Court, and I must, therefore, 
hold that the present application, whigh is in- 
consistent with, anda violafion of, fhe ssheme 
of composition duly sanctioned by the 
Insolvency Court, oannot be maintained in 
its present form and that it is in any case 
premature, 





Babus D. N, Ohuckerburtty and Kaki Kinkar 
Chuckerbutty, for the Appellant.—My desree 
being a mortgageedeoree for a secured debt 
sannot be affected by the proseedings of the 
Insolvency Uourt, The order of the Insol- 
venoy Court affesting my sesurity was without 
jarisdistion, The exeoution Court was bound 
to levy exesution for the whole amount of 
the mortgage-decree. With regard to the 
amount due under the mortgage-decree I 
was not a party to the seheme of somposi- 
tion sanotioned by the Insolvency Conrt, 
If it sould be shown that I was a eonsent- 
ing party to the composition asheme with 
regard to fhe amount due under the mori- 
gage-decree, then, of sourse, I have no oare, 

Mr. B. Ohuckerbutty, (with him Babus 
Sarat Ohandra Roy Ohowdhury and Jnanendra 
Mohan Das), for the Respondents,— 
The point is a very short one, It was fcr 
my learned friend to satisfy the execution 
Court that he never consented to the com. 
position ssheme. The order of the Insol- 
venoy Court was there. The execution 
Court cannot go behind the order of the 
Insolvency Court If my friend had any 
objection to the orde» of the Insolvency 
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Court sanctioning the soomposition saheme, 
his remedy lay in gatting the order set 
aside under sestion 46 of the Insolvansy 
Ast, The order of the Insolvency Court 
has not been set aside or modified by any 
Appellate or Revis‘onal Court. It was 
elefrly a final order behind which the exe- 
sution Court sould noft go. 

JUDGMENT.*-The appsllant was, no 
doubt, a seoured creditor ard his rights ould 
not be affected by the ecmposition unless he 
was a ecusenting party $o if, The only 
question, therefore, before this Oouré is, whe- 
ther he wasa consenting party. 

It has been pressed bkefcre us that the 
fact that the question of the satisfaction of 
the desree was being fought out between 
the jodgment-debtors and the deoree-holder 
fcr several yearg goes to show that the 
latter was rot a sonsenting party to the 
composition. But the adjustment of the 
decree, which was the subject-matter of 
decision in ihe “previous proseedirga whioh 
sams up to this Court, was an agreement 
set up by the judgment debtor ander whi-h 
the decree is raid to have been adjusted 
and it mas quite different from the oom- 
position whieh we have to consider in this 
proceed?ng. 

The learned Subordinate Judge points 
out that one of the Pleaders who withdrew 
the objections to the composition propoeed, 
provided payment was made in sash, inoluded 
the Pleader for the decree-holder before 
us, The order of the 17th March 1917 
shows that the scheme of composition was 
approved by the Court, that the Gouripur 
property which was in mortgage to the 
appellant-desree-holder was direated to. ba 
sold within one month and thata schedule 
was prepared under that order and signed 
and hung up in Qourt on the 2nd May 
1917. The appellant had, in addition to 
the mortgage-deoree, a secured debt on a 
mortgage-bond; and also an unseoured debt, 
Having regard to these fasts and other 
circumstances stated in the order-sheet, the 
learned Subordinate Judge came to the 
condlusion that the desree-holder was. a 
consenting party to the composition, In 
these circumstances, unless the proseedings 
of the Insolvency Court. are set aside, wea 
do not cee how the execution Court, in 
the absence of evidence to show that the 
deorce-holder was not a consenting rarty 
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to the proceedings, go behind the 
paseed in these proseedings. 


The racult is that the appeal is dismissed 
with eostas two gold mohurs, 


order 


Appeal dismissed. : 


MADRAS HIGH COURT. 

Letters Patent ApreaL No, 100 or 1918. : 

April 29, 1£20, 

Present :—Sir JobneWallis, Kre Chief  -; 

Justice, Justice Sir William Ayling, KT, and 
Mr. Justice Coutts-Trotter. 


“Tip SECRETARY or STATE ror INDIA: 


in COUNCIL, REPRESENTED BY THE. 
COLLECTOR or aia YA eae 
— APPELLANT 
cereus : 
Sree Rajah VADREVU RANGANAYAK-. 
AMMA, ZEMINDARANI or VEHGAYAM., 
MAPETA ESTATE (prap)—PLatInvigF ; 
AND CTHEKS ADDED BY THE COURT, IN PLACE OF 
THE DECRASRD— Rt SPONDENTS, 

Limitation Act (XVI of 1908), Sch. I, Art. 16— 
Water cess, illegal levy of, from ryots—Sutt by Zemina 


dar to recover amount so levied, whether maintaiñ 
able——Limitation, 


Held, (bya majority) that where the Government 
levy statutory water cess from the ryots of `a 
Zemindar and not from the Zemindar from whom it 
ought to have been levied, if leviable at all, in & 
case where the Statute does not authorise . “the 
levy, and the Zemindar remits the amount to the 
ryots out of the rents payable by them, the Zemin- 


. dar is entitled to sue to recover from the Govern- 


ment the amount so illegally collected, but such 
suit must be brought within the period of limita- 
tion prescribed by Article 16 of Schedule Ito the 
Limitation Act, and the plaintiff will only be entitled 
to recover payments made within one year befaro 
guib, [p. 108, col. 2; p. 109, col. 1.] 


Lettera Patent Appeal against ~ the 
jedgment of Mr. Justioe Atdul Rabim 
in Appeal No, 113 1917, prefer. 
red against the deerce of the Court 


of the Temporary Subordinate Judge, 
Ccoanada, in. Original Suit No. 31 cf .19i6 
(Original Suit Na, &5 of 1914, on the. file 
of the Court of the Subordinate Judge, 
Cceanada)., k ; 
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: FAOTS appear from the following jadg- 
ment of :— 

ABDUR Raaim, J.—(October 24, 1919), — 
The first respondent, the Z sn ndari of 
Voegayammapets, was the plaintiff in the 
suit. She sued the Secretary of State for 
India to recover Res. 55,142-1-3 with 
interest whioh the latter bad levied from 
the ryots of some of her villages as water 
0088. 6 


There wera two pleas in :defence, namely, 
that ‘the ryots who actually paid the coesa, 
and. not the plaintiff, have a saure of action 
against the Government and that the suit 
was. barred by limitation. It would appear 
that the Government first attempted to levy 
water sess with respeat’to these lands in 1904 
and the Zemindarini from whom the cess was 
levicd for Faali 1314 instituted a suit, Original 
Suit No, 23- of 1505, denying the right 
claimed by the Government. The Court of 
first instance decided in favour of the 
Government, but the High Court in appeal 
reversed that judgment on the i9th March 
1914, bolding that the lands were Mamool, 
wet, and. not Merakapallam, that is dry land 
newly eonverted into wet, as elaimed by the 
Government, Between the institution of 
the ‘suit and the desision of the High Court 
the Government, howaver,went on recovering 
eess for each Fasli, not from the Zemindarini 
direat but:from the ryots, 

- It had been ruled by this Court in 
.Kotitlinga Keitu Royer v. Sahasranama Aiyar 
(L) that, under the provisions of the Revenue 
Recovery Aot II of 1&64, the Zemindar 
was primarily liable to the Government for 
any sess recoverable as revenue although 
the .tenants and other persons interested in 
the land might pay the arrears and protect 
the land from attachment under the summary 
prosess authorized by’ the Madras Act II 
of 1864. In consequense of *this ruling, 
section -4 of the Madras Act II of 1913 
was --paesed’ amending the Madras Irrigation 
Cess Aot, VII of 1855, to the effeat thas 
the cess shall be . leviable in accordance 
with such rules as the Government may 
presaribe “in that“behalf either from the 
‘land-holder or from the: ryot.or in ‘shares 
from:both at the option: ofthe Government. 
It is further laid down, snbjeot. to eertain 


; (1) 9 Ind. Cas. 648; 84 Mi 520; (1911) 1 M W.N, 
257 OM. L. T, 367; 21 M L. J, 662. . « 


limitations, that any sum eollested from 
thə land-holder between the 17th January 
191}, the date of the above-mentioned 
desision, and the sommenoement of the 
Amending Ast, might be resoyered by him 
from the ryot. The Government aa pro- 
vided in Act II of 1913 issued a netifiea- 
tion oontaining rules a3 to the levy of 
cess with respest to the villages in quoesa- 
tion in this suit—the rules provided that 
the sess shell be payable by the ryot. The 
suit in whioh Appeal No. 402 of 1917 arises 
was instituted with respect to the sess paid 
after the notification and the other suits 
relate to payments made before that 
date. i 

As regards the plaintiff’s right of astion, 
though I felt oonsiderable doubt at one stage 
of the hearing, I am pursuaded on further 
consideration that onee the nature of the 
plaintiff’s claim is properly realised her right 
to maintain the suit must be upheld, The 
plaintiff, Zemindarini, is*entitled, by virtue 
of the engagement with the Government at 
the time of the Permanent Settlement, 
to a supply of water by the Government 
for the oultivation of the lands in suit aa 
Mamool, wet, lands, free of water-tax. It 
has been so ruled bythe High Oeurt in the 
‘previous suit between the parties and is not 


‘disputed. Besaase of such supply guaranteed 


by the Government, the Zamindarini, on the 


‘other hand, is entitled to receive from the 


ryots sertain payments on the basis of the 
land being Mamool, wet. Ifthe ryots were 
not supplied with water they would be liable 


to rents at lower rates on the footing of 


the land being Merakapallam, 2. e., dry land; 
in cther words, the differenoe between the 
two rates is the amount whieh the Zemindar 
receives from the ryots for the valne of the 
water whioh the latter obtain from the 
Yomindar for the purpose of cultivating the 
land as Mamool, wet, Once the Gover. 
ment breaks its engagement with the Zemin- 
dar to supply water for wet oultivation 
the Zemindar must nesessarily lose, as a 
direst consequence of the aotion of the 
Government, the rates which he has been 
receiving from the ryots for Mamool, wet, 
sultivation on sneh basis, The result is the 


same if the Governmert realises from the 


ryot under aocercsive process the amount 
‘which he would have otherwise paid to the 
Zemirdar for supplying the water whiob, 


. 
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under engagement with the Zemindar, it 
was bound to supply without any charge 
whatever. In ths recent judgment of the 
Privy Counajl inthe Urlam case, Kandukure 
Balasurya Frosadha Row v. Secretary of State 
(2) their Lordships observe: “It follows that 
each’ Zemindar could (subject as aforesaid) 
legally authorise his ryots to use water to 
the ure of whioh’ he was himself entitled 
for the growth of sesond crops on their 
holdings or for increasing the area of land 
within their boundary for the time being 
‘ under wet cultivation. In taking adfantage 
of anoh authorization the ryots would be 
entitled to rely on the engagements with 
the Government arising ont of the Perma 
nent Settlement to the same extent as the 
Zemindar himself.” There has been a great 
deal of disenssion a% the Bar as to what is the 
proper form of action in such a case ag the 
present, whether it would be for money bad 
and reseived for, plaintiff's: use, or for 
damages for breach of sontract, or for 
damages arising outof tort. This question 
has animportant bearing on the plea of 
limitation andis also relevant as a test 
of the right of the Zemindarini to maintain 
the suit, 


{ do not think this is a oase of tort as 
contemplated in Article 46 of the Limita- 
tion Ast, whieh provides for compensation 
for any malfeasanos independent of contract 
and not spesially provided for. Here the 
liability of the Government rests on contract 
founded on the engagement arising out of 
the Permanent Settlement. It seems to me 
that it was open to the plaintiff to lay the 
action as one for compensation for: breash 
of contract, or for money had and reseived 
for plaintiff’s use. The first is seovered by 
Artisle 115, whioh provides.a limit of three 
years from the date when the contrast was 
broken or, where there are sussessive 
breaches, as is the oase here, when the 
breach in respect of whieh the suit was 
instituted osourred. The limitation pro- 
vided for an aetion for money had and re- 
seived is three years from the date when 


(2) 41 Ind. Cas. 99; 40 M. 886; 83 M. L. J. 144; 
22 M. L.'T..6;15 A L. J. 69; 210. W. N 1089; 
(1917) M. W. N. 086; 19 Bom. L. R. 761; 6 L. W, 
840; 2 P. las W. 260; 26 0: L. J. 490; 44 I. 4. 166 
(P, C.). ` 


the money was received, An action for 
money had and received may be maintained 
where the defendant has received money 
whish in justice and equity belongs to the 
plaintiff under ciroumstances which render 
the receipt, a receipt by the defendant for 
the use of the plaintiff. There are numerous 
examples given in the Haglish text books 
and reports of euch actions ; for example 
suits for money obtained by durdss, undue 
inflaenee, or under the inflaenoo of fraud, 
or mistake of fast, or money paid for 4 
sonsideration whish fails, or money reseiv- 
ed by an agent from his prinaipal and 
whioh has not been applied as dirested 
before the termination of the agensy, are all 
sovered by this Bnglish form of  aotion. 
It bas been held that, when, the Indian 
Legislature, in Article 62 of the Limitation 
Act, speaks of suite for money had and 
reseiyed forthe plaintiff's use it had in 
view that form of action as known to the 
English Law of Pleading. It is an action 
of a very general seope and evidently covers 
suits whioh are specifically dealt with in 
some of the other Articles of the Limitation 
Aot, for instance, Article 97, whioh relates 
to suita to recover money paid upon an 
existing sonsideration which fails. It is 
stated by Lord Mansfield, O. J., in Moses 
v. Macpherlan (3), as cited in -Mahomed 
Wahab v. Mahomed Ameer (4), “this form of 
geticn lies for money paid by mistake, or 
upon a consideration whieh happens to fail, 
or for money got through imposition (ex- 
press cr implied) or extortion or oppres- 
sion or an undue advantage taken of the 
plaintiff’s situation contrary to laws made 
for the protection of persons under those 
circumstances ; in other wordr, this form of 
action would be maintainable in oases in 
which the cefendant at the time of receipt, 
in faot or by presumption or fiction of law, 
receives the money to the use of the plaint- 
ifs,’ Mr. Justice Mookerjee in the above 
sase. also oites a number of Indian oases 
where this form of action has been re- 
eognised, 

In the present oase the exact amount 
levied by the Government from the ryots 
is what the ryots were under an obligation 
to pay to the Zemindar, The argument 


(8) (1760) 2 Burr 1008; } W. Bl. 219; 97 E. R. 676, 
(4) 82 C. 627; 10. L. J. 167, pie 
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of Mr, Ramésam is that the eharaeter of . 


the payment levied by the Government is 
different from that payable by the Zemindar. 
This is true only .in a very superficial 
sense, What the Government has aatually 
received from the ryots and what the ryots 
would otherwise have paid tothe Zemindar 
_ is really the value of the water supplied 

for the irregation of the Zemindari lands 
as Mamool, wet. In the one case it is 
ealled oese and in the other rent. That 
sannot make any difference as to the plaint- 
ifs right to this money whish is exaotly 
what was payable to her by the ryote, but 
which the Government has recsived wrong. 
fully from the latter by means of coercive 
prooess, 


The learned Advosate-General for the 
respondent relies on a number of rulings, 
nasording to whieh he aontends that her 
sause of action to resovar the amount sued 
for arose on the date on whioh the judg- 
ment of the Sudordinate Jndge laying down 
that the Government was justified in levying 
the oéss treating the lands as Merakapallam 
was reversed by the High Court, and that, 
50 long as the judgment of the Subordinate 
Jadge in favour of the Government had 
forse, the plaintiff sould not by any action 
resover from the Government any money 
which it might shoose to levy either from 
her or from her ryots. Oneof the leading 


oases of this olass is the ruling of 
the Privy Counsil in Ranse Surno 
Moyee v, Skhooshee Mokhee Burmonta (5) 


where, on the sale of a Patnai Talug in 
‘Bengal under certain Regulation being set 
aside and the Patnidar who had been dis- 
possessed restored with mesne profita ta be 
paid by the purchaser during the time 
they were out of possession, the Zamindar’s 
suit against the Patnidars to reeover the 
arrears of retit which had seotned before 
and during the time they were out of 
possession was held to be:not barred inas- 
much as the osuse of action aadrned at the 
date of the decree reversing the auction 
aale. Their Lordships regarded it as per- 
festly olear that the cause of action asorued 
at the time at which tbe sale having been 


(5) 12 M. I. A. 244,2 B.L. R. P.C. 10; 11 W.R. 
P. O. Ñ; 2 Sar. P, Ọ. J. 424, 8 Spth. P. O, J. 178; 20 
E. R, 881, 


set aside the obligation to pay rent ra: 
vived., 


The next leading ease on the sabject is. 
Bassu Kuar v. Dhum Singh (6) the fasts of 
whieh were las follows :—In sontemplation 
of a sale of land by a debtor to „hbis 
creditor, it was agreed that the book- “debt 
should be retained by the former in satis- 
fastion of part of the prfee, bnt the parties 
failing to agree as to sertain other terms, 
a suit brought by the intending vendor 
for specifie perfdrmanse was dismissed on 
the groind that no effestual agreement had 
bean made. It was held that this deoree 
brought about a new state of things and 
imposed a new obligation on the debtor 
who sould no longer allege that he was 
absolved by the oreditors being entitled 
to the land instead of the money. He besame 
bound to pay that which he had retained 
in payment of his land, the date of the 
deeres being the date of the failure of an 
existing consideration within the meaning 
of Article 97, In Udit Narain Mis v. 
Muhammad Minnatulla (7) the prineiple of 
this desision was applied by the Allahabad 
High Court to a case in whieh the defend- 
ants, against. whom a deeree for foreslosure 
was outstanding, agreed to soll” sertain 
immoveable property to the plaintiff and 
the plaintiff paid®into Court as part of the 
sousideration the amount due by the 
defendants under the foreslosure dearee, 
The defendants neither exeeuted a sonvey- 
anse of the property which they had agreed 
to sell, nor did they return to the plaintiff 
thea money whish he paid on their behalf, 
The plaintiff thereupon sued the defendanta 
elaiming in the alternative either a deeree 
for specifis performance to sell or a refund 
of the money paid by him as part of the 
sonsideration for the sale agreed upon. It 
was held that the plaintiff’s alternative 
olaim for a refund on failure of eonsider- 
ation was governed by Article 97 of the 
Limitation Ast .of 1277 and was not 
barred, inasmuch as limitation only began 
to run from the date of the High Oonrt’s 
decree deslaring the agreement to gell to 
be unonforeeable. In the appeal to the 
Privy Connoil their Lordships oonfirmed 


ta) 11 A.47,15 L A. 211;6 Sar, P. O.J. 260; 12 
Ind. Jur. 450; 6 Ind. Deo. (x. 8.) 458, 
(7) 25 A. 618; A. W. N. (1993) 117, 
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the judgment of the. High Court as quite 
correct. Jamna Das v. Najm-un nissa Bibi 
(8) is anotber case in whioh tbe ruling 
in Bassu Kuar v. Dhum Singh (6) was applied. 
No donbt those wereall oases under Article 
97 of the old Act, but the prinsiple 
dedąoible from them is that, where the 
rights of the parties has been subjected 
to the determination by the Court, 
from the date of the determination of such 
rights that limitation should be somputed; 
and, to repeat the language of the Privy 
Connell in Bassu Kuar v Dhum Singh ‘6), 
the decree in such oases brings about a 
new state of things and imposes a new 
obligation on the party against whom 
the osause is finally desided. Another 
illustration of the same priiciple is to be 
found in Rangayya’ Appa Rao v. Bobbu 
‘Sriramulu (9) and this ease, whish is also 
a Gecision of the Judicial Committee of 
the Privy Counsil, is nearer to the present. 
In a suit for arrears of rent, the period- 
of limitation was held to ran -from the 
date when the final deoree determining 
ihe rent was passed and not from the 
close of the Fasli year for -whieh-the rent 
was paid. In Rajagépalan’y. Kasivast 
Somasungara Thambiran (10) this Court 
applied the principle of the ruling in 
Bassu Kuar v. Dhum Singh. (6) to a oase 
in which the facts were as follows :—A., 
trustee of a temple, exchanged certain temple 
lands with B. and obtaired certain lands 
from B. in exchange. O. brought a suit 
against A, to recover the lands obtained by A. 
in exchange from B. and possession was 
deareed in favour of 0.,and 4, was deprived 
of possession in execution of the deeree on 
18th Desember 1890, A. preferred appeals 
successively to the Distriof Oourt and to the 
High Court and the desree. was confirmed on 
second appeal on the “3rd February 1892, 
On the 22nd February 1904, A.’s suosessor 
breught a snit :gainst B, to resover the 
lands got by B. from A. It was held that 
the dispossession of plaintiffs which entitled 
him to bring a suit under sestion 119 of 
the Transfer of Property Act must be held 
to have taken place only when the deoree 


(8) 28 A. 4€6; 3A L. J. 228; A. W, N. (1906) 88, 
hee ae W. N. 162; i ae ae 

Bom. L. R. 241: 8. J. A. 17; 8 Sar. P, O. J. 617. 
(10) 80 M. 316; 17 M, l J. 149 || s 


it is 


‘gion, 


for possession againgt him was confirmed on. 
gesond appeal by the High Conrt., l 

In another oase their Lordships of the 
Privy Council would seem to have upheld a 
propcsition of even broader scope tkan those 
laid down in the above rulings, In Lakhan 
Qhunder Sen v, Madhusudan Sen (11) it was 
held by the learned Judges of the Calsutta 


High Court, relying on the decisions 
in Ranee Syrno Mores Shooshes v. 
Mokhee Burmonita (5) and Bassu Kuar 


v, Dhum Singh (6) that the plaintiff’s rights 
in thet case must be taken to have been 
suspended between the date of the desree of 
ihe Oourt of trial in a previous suit in 
favour of the plaintiffs (wbo in that litiga- 
tion were arrayed as defendants) and the 
date of the reversal of that decree by the 
Appellate Court, and the’ Judisial Committee 
approved of this decision. 


Here, so long as the en of thie 
Subordinate Judge in Original Suit No. 23 
of 1905 was in foree, the plaintiff could not 
successfully recover the money levied by the 
Government for water cess; and; as observed 
by their Lordships of the Privy Counsil in 
Bassu Kuar v. Dhum Singh (6), “it would ‘be 
fin inconvevient state of the law if it were 
found neoessary for a man to institute a 
perfectly vain limitation under peril of losing 
his property if he does not,” Under Articla 
115 the pericd of limitation ruos from the 
date cf the breach in respect of which the 
enit was institnted. So log as the 
Government had a decree in its favour which 
held that there was no soch contract be- 
tween the parties at all, it sould’ not be 
said that there wasa breash of any contradt ` 
for whioh the plaintiff sould obtain ‘sompen- 
Under Articole t2 time rurs from the 
‘date when the money is received, whioh 
clearly means, received for the plaintiff's: use, 
‘Until the judgment of the High Court in 
the suit of 1:05 deslared the plaintiff's 
right, the plaintiff sould not claim 
that the money was reeeived for her use, 
The money realised by the fearetary of State 
from the ryots besame the money for tha 
plaintifi’s use only when if was found that 
te lands were Mamool, wet, and the Govern- 
ment war, therefore, not entitled to levy cers 
in respect of them, 


AN 35 C, 209; 4 0. L.J 


Lr an 126. 
320. ` ae 
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As the appellant has failed on both 
the points the appeals will be dismissed with 
costs. 

Oxpiunp, J.—(October 24, 1918),—The 
plaintiff, originally a Zamindarini, now her sua- 
cessor, owns land described as Mamool Pallam, 
thatis, lands entitled to irrigation from Gov- 
ernment channels free of shargea. In 1904, asa 
result of whatisreferred to'asa settlement, Qov- 
ernment held that the land was not entitled 
to free irrigation and in Fasli 1314 imposed 
a oharge for water. Plaintiff at onoe began 
legal proseedings, slaiming a general desla- 
ration and injunction and re-payment of the 
water rate, whish had been paid for Fasli 
1314. In subsequent years she paid nothing; 
and water was supplied to the land in son- 
sideration of payment by the ryote, who 
were actually onltiyatiog it. They mada 
these payments to Government direst, sl- 
though, ss Exhibit G. series shows and no 
ona now denies, they held the land under 
plaiotiff as wet; that is, as land for whioh 
she was bound to supply water, obtaining 
it from the Government ohannels, whish, it 
is not disputed, were the only acsessible 
sourse, whether gratuitously or not being 
immaterial, If arrangements had been made 
ia asoordance with the relations between the 
plaintiff and the ryots, the latter would, 
as before, have paid for the water, whioh the 
former would have obtained for jthem from 
Government on payment of the sharge newly 
imposed. Instead, those relations were 
abandoned to the extent that the ryots paid 
plaintiff only for unirrigated or dry land and 
themselves obtained the water on payment 
from Government. Bat they recognised 
‘plaintiff’s claim to the extent that they sab- 
mitted to the insertion in Hxhibit Q. serier, 
the yearly Mushilikas executed by them in 
Faslis 13.5 6 7 (and one-of them in Q. 490 
in Fasli 1318) of a clause, assigning to plaint- 
iff their right to resover the ‘water rate 
paid to Government in oase it turned out to 
be resoverable, thus at no expense to them- 
selves attempting to safeguard plaintiff's 
right to wet assessment, if it should tarn 
out that the land was Mamool Pallam. 
Plaintiff, on 19th Marsh 12914, obtained the 
High Court’s desision that it was so and 
then sued to resover the amounts thus paid 
to Government by the ryots. The lower 
Court has desreed them and these are appeals 
against its deorees. Appeal Suit No, 402 of 


1217 relating to the payment for Fasli 1324 
and Appeal Suit No. 113 to those for other 
Faslis. The appeals ara argued on twa 
grounds, that (1) plaintiff has no osuse of 
action; (2) if there is one, the suits are out 
of tims, The sontentions as regards the 
former ara that the suits would lie whether 
desoribed as (1) for damages, or (2) for 
money had and reesive by Govern- 
ment, for plaintiff's use, or (3) as regerds the 
payments sovered by Exhibit Q series for 
the amounts re-payable to the ryots, who had 
assigned their slaims thereby. 

Firstly, there is the sontention that plaint- 
iff, owing to the mistaken action of Governe 
ment, could not raalise the full normal in- 
some from the land, besause she sould 
realise only at dry rates and that Govern- 
ment must sompensate her for this loss, tha 
sompensation being measufed by the diffar- 
ənsə batween dry and wot rates, that is, the 
amount of the water rate. Something has 
baen said as to the immediate liability to 
Government for water rate, when it sould 
bə legally sharged; and there ia no donbt 
with referanse to Kotttlinga Selta Royar v. 
Sahasranama Adyar (1) that, until Aot IT of 
1913 besame law, plaintiff, as the Zemindar, 
was liable and not the ryots. But that 
point is not of importanes, For, if plaintiff 
had reaeived wot, rate from the ryote and 
pissed on part of it as water rate to Governe 
ment, the result wonld have been the same 
as that astually reashed by the prosedure 
enuployed, by whish plaintiff only recsivad 
dry rate ani the ryots paid Government for 
the water. The fact is that, whatever 
arrangement had been made regarding the 
immediate responsibility for the payment to 
the Government, plaintiff would have baen 
damnified, besauss the water she was entitled 
to would have been out off, if no paymant 
had been made, and immediately or ultimately 
she would have been deprived of its value, 
In these sirsumstances, if must held that 
the suits as for damages are sustain- 
able. 

The question is, then, whether they are 
in time with reference, at present, not to 
the general argument relied on to whieh 
I return, but to partioular Articles of 
Sshedule I of the Limitation Act. Those 
referred to are Nos. 33 and 115 and the 


question as between them is, whether the 


tortious aot of Government in levyiag 
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‘water rate involved a breachof contract. 
It is contended that it did so, besause 
the olaim was contrary to the Permanent 
Fettlement, in which a contrast was em 
bodied. As observed in the judgment in 
plaintifi’s favour, in Appeal Snit No. 35 of 
1£08, “the full extent claimed by plaintiff was 
classed as wet at the Permanent Settle- 
ment. It follows that she is entitled to free 
irrigation thereupon.’ That the Permanent 
Settlement created a contraatual relation is, in 
my opinion, slear. Plaintiff's Sanrad is 
not before nus. But it is not disputed that 
it is in the usual form; and, although it 
may be expressed as a grant, it will not 
the less fulfil the esseńtials of a sontract 
in virtue of the obligation to pay Peisheush 
on whieh the tenure is sonditional and for 
which it presumgbly provides, In these 
sirsumstances, I would apply Artisle 
115 and hold that the suits are in 
time in respeot of payments made after 
Sth September T911, that is, within three 
years before the date of the plaint in Appeal 
Suit No. 40. 

I-have had the advantage of reading my 
learned brotker's observations on petitioner’s 
claim as for money had and reseived; 
and I estertain some doubt whether the seope 
of the action so desoribed is wide enough to 
sover the olaim before us. sl should alse, if 
‘necessary, hold against plaintiff’s right of 
‘astion with referense to Exhibit Q. series, 
because there is no evidence that the psy- 
mentscovered by it were made under coercion 
and if, as I think, they are not recoverable 
by the ryots from Government, plaintiff oan- 
not recover them as the ryots’ assignee. But 
it is not necessary for me to deal with these 
aspects of the ease at length, because whether 
the claim is regarded as one for money had 
and reeeived or (as regards part of it) as 
pbasedion Exhib it Q. series, no greater amount 
can be recoverable and no longer time will be 
available for suing than if it be regarded as 
å olaim for damages, to which Article 115 
must be applied. I would accordingly bold 
that the olaim is barred except as regard 


the three last payments in question in- 


Appeal Suit No. 113 and as regards Appeal 
Snit No, 402, 

Plaintiff, however, argues further that any 
delailed corsideration of the Articles appli- 
cable to ler sisim under its different aspeats 
is unnecestary, because, whatever its character, 
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time began to run and the aause of aotion 
arose on a date within six months of the pte- 
sentation of his first plaint, 19th Marah 1914, 
when the illegality of the imposition of a 
éharge for water was established by thik 
Court’s judgment and his right to sue was 
ascertained, It is dificult to formulate ` 
apy general prinsiple as underlying this 
sontention, whieh would not be obvionsly 
open to objestion and would not be irréson- 
sileable with plaintiff’s own sonduot in suing 
to recover the payment made for Fasil 1314 
in the suit, in wtish that judgment was) 
given, since, if the’ dause of action for one 
payment arose before the judgment, so also 
would that for others. Generally, however, 
it appears necessary for plaintiff to es‘ablish’ 
at least that the ranning of time is suspend- 
ed, so long as any «pending proceedibg 
in whish any matter essential to the 
determination of the olaim is in issue, 
remains undecided. This  prinsiple is 
novel and would be (far-reashing and 
itis not suggested that it is implied in aby` 
particular provision of the Limitation Aset, 
Of the authorities relied on as supporting it, 
Rangayya Appa Rao vy. Bobba Sriramulu 
(9) no doubt treated the oause of action 
for rent fora series of years ab arising only 
when the proper rate of rent had been asoer- 
tained by the final judgment in separate 
proseedings; but those proseedings wera 
before the Collestor under Madras Ast VIII 
of 1865, and, until they ended, the rate of 
rent was uncertain, and no arrear eould be 
said to have become due ; whereas, here, the 
amount whioh the plaintiff was entitled to 
claim, whether as damages or otherwise, was 
known when it was paid, There are, néxt, 
eases, suoh as Bassu Kuar v. Dhum Singh (6), 
Udit Narain Misr vy. Muhammad Minnatalla 
(7), Amma Bibi v. Udit Narain Misra (12) 
and Jamna. Das v. Najm-un-nissa Bibi (8), 
in whieh the plaintiff suing to resover 
money which had passed in a transaction 
designed to effest a transfer of land, was 
allowed the rime taken in obtaining a desision 
that sueh transaction was uneustainable. 
They were all based on an alleged contractual 
relation and, as observed in the last eited, 
were covered by section 65, Indian Contrast 
Aot, and Artisle 97, Sshedule I, Indian 

(12) 1 Ind Cas. 890; 31 A. 68; 11 Bom. L. R, 526; 


19M. L. J. 295;6 M. L. T. 89; 90. L.J, 612; 861 
A. 44 (P. C.). i 
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Limitation Aot, the distinetion from the ease 

afore us being that in them the previous 
judgment whieh negatived the claim for land, 
was the oausé of action for the ólaim for 
money; whilst, bere, the only importance of 
the previous judgment is as an adjudication 
of an isane arising in connestion with 
dlaims, which eould have been made before it 
and would have been equally valid, if it had 
never bepn given. 

There are, next, two desisions of the Privy 
Conneil, thé effest of which appears most 
clearly in the reference to them in Lakhan 
Ohunder Sen v: Madhusudan Sen (11) that 
judgment being saesepted in general terms 
as correct by the Privy Counailin Nriéyamont 
Daést v. Lakhan Ohunder Sen (13), in that 
éase; certain persons had, as defendants in a 
anit for thé divisien of the property of an 
intestate, obtainiéd a deeres for a share. whieh 
was set aside on appeal, because they should 
themselves have sued; and when they did so 
later, it was held that they were entitled 
to exslude from the time available 
to them the period during which the 
deeree in their favour bad been in forse, 
Ranee Surno Moyee v, Shooshee Mokhee 
Burmonia (5) and Prannath Roy Ohowdry 
y. Reokea Begum (14) being referred to and 
also the recognition by Lord Eldon in 
Pulteney v. Warren (15), of the prinsiple that 
©ourts “shéuld relieve parties against that 
injustice occasioned by its own acts or 
oversights at the instanoe of the party, against 
whom the relief is sought.” In the first of the 
two eases cited, the plaintiff was suing for 
arrears of rent, whioh she had realized onee 
by sale of the tenure and had to refund oni 
the sale being set aside; during the period 
she had the arrears, she sould not sne for 
them and, as Sir R. P. Collier explained in 
Huro Pershad Roy v. Gopal Das (16), she was 
on that ascount entitled to exolude that 
period, when it afterwards was nesessary 
for her to sue. In the seaond it was held, 
with references to Bengal Regulation ILL 
of 17:3, section 14, .hat the pendency of 


litigation as to the ownership of an equity 
(18) 38 Ind. Cas. 452; 43 O. 660; 80 M. L.J. 629; 
(1916) 14. W. N. 382; 8 L. W, 471; I8 Bom. L, R. 
415; 240. L, J. L: 20 M. L. T. 10;20 0. W, N.522 P.O. 
(14;7 M, I. A. 823; 4 W. R. P. 0. 87; 1 Suath. P, 
O, J. 367; 1 Sar. P. O. J. 692; 19 E. R. 331. 
U5) (1891) 6 Ves. 78 at p. 92; 31 E. B 944; 5R. 


“"(16) 9 O, 255at p. 259; 12 O. L. R. 129; 01. A.8% 6 
Ind. Jur. 546; 4iSar, P. O, J, 863; 4Ind Dec.(n.s.) 820, 


of redemption between persons elaiming as 
representatives of the mortgagor was good 
and suffisient oause for delay in instituting 
proceedings for foreslosure until its sonalu- 
sion. This decision ‘js not -of assistance. 
to plaintiff and war, in any oase, given 
with reference to a special law; byé the 
two others are authority only for the position 
that a plaintiff need npt sue so long as 
it would be useless for him to do 80; 
besanse, throngh no fault of his own, he 
believed that he had already all that he 
sould, claim. The distinstion between sush 
gases and the one before us oan be illus- 
trated direstly ty reference to Burro Kumar 
Ghose v. Kali Krishna Thakur (17) where 
the plaintiff was not allowed to rely on 
a declaratory decree as the sause of 
action for arrears of rent, the facts being 
expressly distinguished from those in 
Ranee Surno Moves v: Shooshee Mokhee 
Burmonta (5) because he sould bave sued for 
the latter without waiting for the formar, as 
the plaintiff could have done here and as, 
with reference to ove year, he actually did. 
Of the last and, perhaps, the strongest 
group of cases relied on; Shama Purshad 
Roy Ohowdhery v. Hurro Purshad Roy Ohow- 
dhery (18) desided that a suit lay for 
restitution of money paid as interest under 
a decree pasapd in sonformity with a 
previous judgment in other proseedings 
which had singe been superseded on appeal. 
This goes to way io support of plaintifi’s 
contention. But statedly in accordance with 
the majority of a Fall Banoh of the Ouloutta 
High Court held in Jogesh Ohunder Dutt 
y. Kali Ohurn Dutt (19) that money paid 
ander a desree for rent at an enhanced rate, 
passed in accordance with a subsisting deoree 
granting an enhancement, could be resovered, 
when the last mentioned desree had been 
reversed in appeal; and in Kali Ohurn Dutt 
v. Jogesh Ohunder Dutt (20) the date of 
such reversal was held to be the date 
on whioh the sause of action for the suit 
toresover arose. This, at first sight, is no 
doubt in plaintiffs favour. But, even if 
Jogesh Ohunder Dutt y. Kali Ohurn Dutt (19) 
be ascepted as good law, [and with all due 


deference it may be doubted whether if 

(17) 17 0. 251; 8 Ind. Dec. (xN. s.) 706. 

(.8) 10 M. I. A. 203 at pp. 21), 2123; 8 W. R. P. O. 
11; 2 Suth. P. O. J. 103; 19 É. R. 948. 

(19) 3 C. 30; 10 L. R.F; 1 Ind. Dec, fx. s.) G11.. 
Bod o k. 
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#ollovs from Shama Purshad Roy Ohowdhery’s 
case (18) ] the foundation of both is plaintiff's 
right to restitution of payments, whish he 
| himself had made in consequense of the 
previous errensous judgment, and the 
present - case must be distinguished, beoause, 
so fer: as the plaintifs olaim is to 
resover damages it rests-on no right to 
restitution and woyld in fast be equally 
sustainable, if no payments had baen made 
by any one, and, so faras it is to recover 
the amount of actual paymente, none were 
made by him or on his behalf, It may ba 
added, as regards the payments covered by 
Exhibit Q.:series, for whish plaintiff sues 
as assignee of the ryots, that, consistently 
with the previous referense to their posi- 
tion, they cannot be regarded as having 
made any of their payments in dissharga 
ofany legal obligatio® based on the erroneous 
judgment against plaintiff and that - they 
in’ fast made some of them before it 
was given. Authority in favour of plaint- 
iff's contention failing, 1 would rejest 
it, respectfully observing in doing so, 
that the argument from  insonvenienss 
appears to have received excessive atten- 
tion in. Jogeskh Chunder Dutt v. Kal 
Ohurn. Dut. (19) sinse the provision of 
the former Code, corresponding with section 
10 of the present, is not referred to in the 
judgments of the majority of the Court 
and it would have been opan to the plaintiff 
there, as if was to the plaintiff before ur, 
to have any suits in respect of subsequent 
years adjourned until a final desision as to 
his rights had been obtained. 

In asoordance with the foregoing, I 
would allow Appeal Suit No. 113 of 1917 
as regards the Faslis prior to Fasli 1321, 
dismissing the suit in respect of them. 
Parties to pay and receive proportionate 
eosts throughout. Appeal Suit No, 402 
of 1917 must be dismissed with costs, 

By ras Covrt.—-Under sestion 98 of Code 
of Civil Prosedure, the appeals are dismissed 
with oosta. 





This Letters Patent appeal same on for 
hearing on the 4th and 5th of Marsh 1920. 

The Government Pleader (Mr, F. Rame 
sam), for the appellant.—The suit is not 
maintainable. The plaintiff has no aanse of 
astion. -The illegal levy of water seess was 
from the ryots and not from the Zemindarini, 


the plaintiff." The arrangement between the 
Zemindar and the ryots for remission of 
rent does not affect the Government who was 
no party toit. The ryote, if so advised, sould 
have sued Government for restitution, The 
suit sannot be regarded as one for brash 
of an implied contrast by the Government 
with the Zgmindar as per the terms of. the 
Permanent Settlement. Suoh a slaim for 
damages would be too remote. The remission 
of rent corresponding to the water sess was 
voluntary cu the part of the plaintiff, There 
was no compulsion on her to forego it., It 
was quite open to her to*realize the full rent 
due by the ryots. There is -no express or 
implied agreement by the plaintiff to indem- 
nify the ryots The suit itself is not framed 
as one for damages, nor has the Sanad been 
put inevidense, Inthe 4A mindar’s suit for 
arrears of rent the ryots sould not plead a 
set-off of the amounts paid by them to 
Government. 

The soit is barred under Artisle 16 of the 
Limitation Aot. If any, the plaintiff sonld 
only reaover the amount sollested by Govern- 
ment within a year preseding the date of suit, 

Mr. A, Krishnaswamy Atyar, for the 
respoudents.—There was a good eause of 
astion for the plaintiff’s suit. Pattas and 
Muchilikas were exshanged .between the 
plaintiff and her ryots for Faslis 1315 to 1318, 
wherein remis3ion of rents corresponding to 
the water sess levied from the ryots was made 
by the plaintiff, Those Muchilikas may be 
treated as transfers to the plaintiff of the 
actionable claim of the ryots to resover the 
amounts illegally levied by Government. 
Even for the susseeding Faslis the arrange- 
ment was the same, though by reason of the 
passing of the Estates Land Act, Pattas and 
Mauohilikas were dispensed with. Suoh an 
arrangement enured for the plaintiff to give 
ber a oause of action. The loss osused to 
the plaintiff by preventing her from collesting 
the usual rent from the ryots owing to the 
action of Government undoubtedly gave 
plaintiff a cause of action. 

The action is also sustainable as for 
damages for breach of an implied oontract 
by Governments to supply water to the 
YZamindar free of water tex, 

The money psid to Government was vir- 
tuaily the plainutt’s money and the person 
whose money was illegally taken ‘was entitled 
to sue. 


Vel.: LIK) 


_INDIAN:.OASES. 


107 


SECRETAKY OF STATE FOR INDIA U: ZAMINDARAN] OF- VEGAYAMMAPETA ESTaTE. 


_ In any event the. payment by the ryots ean 
he treated as made agents of the Zəmindarini, 
the ‘plaintiff by virtue of the arrangemant 
between them. On that basis the aetion 
sould be sustained. 


As to limitation, .the plaintiff had her’ 


eause of action on the reversal of the deeree 
in her prior euit by, the High Court. . So 
long as the appeal was pending any suit she 
might institute would not have been desreed. 
This follows from the prinsiple of the ruling 
i w Ohunder Dutt v. Kali Ohurn Dutt 
19 
JUDGMENT, 

.. Watts, O. J. —-This isa suit brought by 
the holder of a permanently settled estate to 
recover water-oess, alleged to have been 
illegally eollasted from her ryots from Fasli 
1415 to Fasli 1823 (1905 to 1913). As 
regarde Fasli 1314, there was then in forsee 
an arrangement between Government and the 
Zemindars that the Zemindars should sollest 
the water oeas on behalf of Government from. 
the ryots and pay it.over to Government sub- 
ject tos deduotion of ten per sent, for soilea-. 
tion. Parsuani to this arrangement, Govern- 
ment made the demand for Fasli 1314, In this. 
cage’ on the.Zemindarini who paid it, and on 
3rd July 1905 instituted Original Suit No. 23. 
of 1905 for reaovery of the money so paid 
and a declaration that the levy was illegal. 
Her suit was dismissed by the Subordinate 


Judge but was ultimately desreed by this. 


-Qourt on 19th Marsh 1914 in Appeal Suit 
No. 35 of 1908. No question was raised in that 
suit as to the Zemindarini’s right.to resover, 
if the cess had been wrongly levied. The 
arrangement for the eolleation of water-cess 
by the Zemindars having been determined, 
Government collested the sess for Fasli 1315 
and following Faslis from the ryots direst, 
and the Zemindarini, after obtaining a decree 
in Appeal Suit No. 35 of 1908, instituted the 
present suit to resover back the water-sess 
levied from the ryots for Fasil 1315 and the 
following Faslis. The Subordinate Judge 
deereed the suit, The learned Judges, 
Abdur Rahim, and Oldfield, JJ., who heard 
the appeal, differed as to the extent to whioh 
the olaim was barred, and the whole sase has 
been re-argued before us on appeal from the 
prevailing judgment of Abdur Rahim, J. 

Act VII of 1865 imposes a statutory 
water. 6688, for the use of water forirrigation, 
from a Government source, apes holders of 


permanently settled estates and sikse land- 
holdere, but contains an exemption in fayonr 
of the former elass to the. extent to. whioh 
they are entitled, by virtue of. engagements 
with the Government, to irrigation free of 
separate charge. Land-hoiders were said to 
engage with the Government for the payment 
of land revenue, and it ia well-settled’ that 
the Sannads granted to the holders of per- 
manently settled estates ° are engagements 
within the meaning of the Aot. It waa 
decided in the plaintiff’s appeal in the former 
suit that the fasts of the present oase bronght 
it withtn the exemption, and it is not now 
questioned that the levy from the ryote of 
water-cess for Fasli 1315 and the following 
Faslis was wrongful. ' Further, even if 
Government had been entitled to levy water- 
cese, the person directly liable, waa the 
Zemindarini and not the ryots as held in 
Kotiilinga Settu Royar v. Sahasranama Atyir 
(1). Here, neither the land-holder nor the 
ryots were liable to pay the cess, and tho 
ryots, by paying it, sould. not acquire any 
right of recourse against the land holder 
under the Revenue Resovery Act, or otherwise, 
Their remedy was to sue the Government to 
recover baok the money levied from them 
under duress as money had and received to 
their use, and such a suit would Have been’ 
governed by the ‘general Artisle 62 applicable 
to thia form of $otion, if the Legislature had 
not presoribed a spesial Artiole, Artiole 16, 
with a shorter period of limitation, for this 
particular olass of suits. 

Having regard to the faot that the plaintiff 
arranged with the ryots that the water-eess 
should be paid by them and deduoted from 
their rent acd that the plaintiff should be- 
entitled to it if recovered back from Govern. 
mert, an arrangement which was cmbodied 
in the great majority of the Pattas and 
Mushil kas which were exchanged between 
the Gemindarini and the ryote for Faalis 1315 
to 1318, it has been contended before us that 
these Muobilikas may be treated as transfers 
in writing by the ryots to the Zemindarini of 
the ry ots’ astionable elaims to reaover bask 
the money illegally levied from them,” 

This sco.tention may be aesepted, subject 
to the question of limitation with whieh I 
will deal separately, but as regards the period 
subsequent to 1902, there are no Muobilikas, 
which. could be regarded as transfers in writ- 
ing satisfying the provisions of section 130. 
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of tiè Trisfer’ of Property Aot, as the 
pinebiga® of éxohanging Pattas and Muehilikas 
was ‘dissontinuéd after the coming into foree 
of the Médias Estates Land Ast of 1908. 


Coming: now tothe causes of astion alleged 
in the plaint; the plaintifi’s oase, as stated in 
paragraphs 11-to 13, was that it was arrang- 
ed between the Zemindarini and the ryots 
that the ryots ware to dedust the water- 
ees3 cldimed by Government from the wet 
rate of rent payable by the ryots to the 
Zemindarini and pay if to Government on 
her behalf. It is not alleged that Govern 
ment made any direst demand upon the 
Zamindarini, or was a party to-the arrange- 
ment between the Zomindarini-and the ryots 
by which the water cess demanded of them 
was to be regarded as paid by them on 
account of the Zemipdarini. If the Govern- 
ment had demanded payment of the- water- 
sess from the Zemindarini, she might of 


eourse have arranged with the ryots to pay 


it on her ‘‘behalf,°but [ do not find any 
evidenoo of sueh a demand, Government had, 

for a long time, been employing Zemindars to 
eollest water-cess from the Zemindari rycts 
on their behalf for a remuneration of ten per 
sent, of the sollestions, and when they aban- 
doned thisesystem, they made the demand on 
the ryots and not on the Zamindarini. In 
these circumstances, I do na see how the 
Zamiodarini oan slaim to resover back the 
money as illegally levied from her whish it 
was not. The fast that if water sess had been 
payable they might have called on the 
Zemindarini to psy it seems to me immaterial. 


In paragraph 15 of the plaint the oause of 
astion is stated to ba thé loss caused to the 
plaintiff by diséntitling and preventing the 
plaintiff from collesting the neual wet rates 
of assesament from the ryots. The astion of the 
Government in ‘levying an illegal sess from 
the ryots did not relieve them from their 
obligation to pay their existing rents to 
the Zamindarini, or give them any resourse 
against her as she sannot be held to have 
entered into any sontract to indemnify them 
against illegal demands by Government. 
Their remedy for such demands waa not 
against her but againat the Government, 
This sause of action, therefore, ia not made 
out, 

Paragraph 16 of the plaint, as I under- 
stand it, alleges that by illegal -colleotion-of 


the sess Government esaused loss to the 
plaintiff by preventing the Zemindarini from 
adding the amount of the water sess to the 
rent in the courge of her usual increments 
of Oist as she would otherwise have done, 
This illegal demand from the ryots and 
ita enforeement may have affested the let- 
ting value of the land, but putting forward 
an unfounded elaim to asharge on another 
man’s land, is not an astionablg wrong, 
unless if be done malisiously and oasasions 
special damage when it amounts to astionable 
slander of title. No such sause of action 
bas been relied on th the argument. It 
ig not alleged that the action of Government 
was malisious and there is no pretends for 
saying that if was not a bona fideolaim of 
right which is not an astionable wrong. 

I have now dealt with all-the oausés of 
astion alleged in the plaint. The learned 
Judges who heard the appeal have treated 
the suit as one for damages for à brdash 
by Government of on implied séntract 
arising out of the permanent Sannad to 
supply water to the Zemindarini free of 
water tax, acd havé held that, in so far 
as the suit is not barred, the plaintiff is 
entitled to resovar by way of damages the 
oasa levied from the ryots. This 18 not 
the oase laid in the plaint nor has the 
Sannad been put in evidenae. The usaal 


-Sannad, as interpréted by the Privy Oonnoil 


in Kandukurt Balasurya Prasadha Row v, 
Secretary of State (2) no doubt entitles the 
plaintiff to the use of the water in ques- 
tion for irrigation subject only to the pay- 
ment of the Peishousb, or permanéntly 
settled land revenue, In tha present oase, 
the Government have neither interfered with 
the supply of water nor made any demand 
for land revenue of otherwise from the 
plaintiff. What they have done is to levy 
from the ryots statutory water cess in a 
ease where the Statute does not authorize 
the levy, and to levy if not from the 
Famindarini from whom it ought to have 
been levied if leviable at all, but from tha 
ryote, Having regard to the fact that the 
levy from the ryote was not protested by 
the Statute, it may have been open tothe 
plaintiff to treat it as a breach of the 
contract in the permanent Kannad, if the 
Sannad oan be read as containing an implied 
sortraet not to make any sush demand on 
the ryots, This, however, is a suit by 
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the plaintiff to recover from the Government 
‘the water cess actually paid to them by the 
ryots, and not a suit for damages caused 
to the plaintiff by reason of Government 
having made an illegal demand on the 
plaintiff's ryots sontrary to an implied 
eontrast to be gathered from the terms of 
the permanent Sannad. The damages in 
such a suit. would ba the loss acstually 
resulting fo the plaintiff from the demand 
on the ryots and not the amount of the 
eess levied from them by Government. The 
suit is not framed as one to reeover dam- 
ages from breach of sush an implied 
contract, nor has the plaintiff given any 
evidence of the damages she would “have 
sustained if she had left the ryots to pay 
the Government demand and sue to resover 
it baok, In these oiroumstances, I do not 
think we are called on to deal with the 
ease on that, footing, 

There only remains the question of limita- 
tion, as regards the actionable claims of the 


ryota whioh may be regarded as having ` 


been transferred to the plaintiff by the 
Mushilikas exeented by the ryota in the 
plaintifi’s favour down to the year 1908. 
Prima facie, thoee claims are all barred under 
Article 16, but it has been sontended before 
us that they are not barred because the 
plaintiff's own suit, Original Suit No, 23 
of 1905, whish raised the question of the 
-Government’s right to levy the eess was 
pending, or under appeal, when the water- 
eess now in suit was levied. The faot that 
when a oause of nation arose the plaintiff 
or some body else had a anit pending whieh 
raised the same question does not exempt him 
from the operation ofthe Limitation Aot, 
nor does the desree in that suit give him 
a fresh cause of action with a fresh start- 
ing point. In the resent Fall Bench case, Sir 
Abdul Rahim, Officiating Ohief Justiee, on 
further consideration, had not adhered to the 
opinion expressed in the judgment under 
appeal that the plaintiff was not bound to 
sue on her present aause of action until 
the deoree of the Subordinate Judge dis- 
missing the suit with referenee to the previous 
Fasli bad been reversed, beeause till then 
she sould not have sued suesessfully. In 
the argument before us, Mr. A, Krishna- 
swami for the plaintiff relied strongly 
on the desision of the majority of the 
Full} Benesh in Jogesh Chunder Dutti v, 


Kali Ohurn Dutt (19). All that was desided 
there was that a tenant, on the reversal of 
a decrees ordering him to pay rent at a 
certain rate, was entitled to resover the exosss 
rent paid by him under subsequent decrees 
passed on the basis of the first decree while 
it was under appeal, although he had not 
preferred separate appeals against such 
deerees, It is said to follow logically that 
when, in the sase of a resurring sange of 
action, a plaintiff has failed in his first 
suit and has abpealed against the deeree | 
dismissing his suit he is entitled to wait 
until the appeal has been disposed of finally 
before suing in respeot of the subsequent 
cause of action. It is immaterial whether 
this sonolusion follows logisally or not, besause 
it is opposed to the express provisions of the 
Limitation Act as to thè institution of suits 
within the prescribed periods. On the other 
side the desision of the majority of the 
Fall Benahin Jogesh Ohuvder Dutt y. Kali 
Churn Dutt (19), whioh was reoently followed 
by me in Bommatzevara Venkata Nara- 
simha Naidu v, Rani Venkatappoyya (21) as 


"laying down a rule of prastioal sonvenienee 


in the cirsumstances of thig country, 
has been attacked as infringing the 
rule in Marrit v. Hampton (22). As to 
this, I will only say now that I do not 
think this obfestion is nesessarily fatal, 
The exseptions whieh Lord Mansfield was 
anxious to engraft upon that rule in Moses y, 
Macpherlan (3) may not have been aceepted in 
England, but the conditions of Indian litiga- 


. tion are exceptional, and the hardship of requir- 


ing the unsuccessful party in the first suit to 
go on defending subsequent suits and appeal. 
ing from the deorees passed in them year after 
year for the sole purpose of complying with 
Marriot v. Hampton (22) while the main suit 
pursues its slow way throngh three Courts in 
India to the Privy Oounsil is undoubtedly 
great. In the oase of rent cuits whieh are 
filed in batches, these appeals may have to 
be filed annually in hundreds. Suab a state 
of the law is far from ideal, at any rate for 
the litigant, and I think that, in desiding 
as they did, the majority of the Full Beneh 
were actuated by this sonsideration as well 
as by the fact that in Shama Purshad Roy 
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-COhowdkery v. Hurro Purshad Roy Ohowdhery 
(18), the Privy Counoil had held that, in the 
ciroumstances of that case, a suit would lie 
to recover back money paid under a desrea, 
against whieh no appeal had been preferred, 
where in the later suit the Court had merely 
follewed the judgment in the main suit 
which was then under appeal and was after. 
wards reversed, e 

1 think the plaintiff’s suit fails and that 
theappeal should be allowed 2 toto and the 
suit dismissed with sosts tkhroughont, where- 
as my: learned brothers sonsider that she is 
entitled to the sess for one year. Oar 
‘decree, of source, is only deoisive of the legal 
merits of.the case. I observe that the only 
evidence given for the defence was to the 
affect that the ryota were claiming that the 
refund should. be made to them notwithstand- 
ing the fact that the amount of the sess 
levied from them by Government was dedust- 
ed from the rent payable by them to the 
Zemindarini eo that the loss really fell on 
her. Jf.this was an obstacle to a refund 
being made to the Zemindarini or her repre- 
sentative, it may be removed by the desision 
of dhe Court that the ryots’ olaima are clearly 
barred. 

AYLI, J.—I have bad the advantage of 
perusing the judgments of my Lord, the 
Chief J ustice, and my learned brather Contte- 
“Trotter, J,, and. feel it, unnecessary to say 
mush. As regards tke maintajnability of the 
‘anit, I agree with the latter that, -if treated AS 

ect for damage}, it must fail for remoteness: 
but, that it is maintainable on the basis that 
‘the “payments of water.o3es ta Government 
were made by the ryote. under arrangement 
with the Zemindarini, andas her agents. On 
this footing, plaintiff is entitled to sue to 
resover from Goyernment these sums whioh 
are. now admitted to have been illegally 
aollecsted ; but such a suit will be governed 
by Artisle 16 of the Limitation Aot, 
and plaintiff will only be able to recover pay- 
ments made within.a year before suit. 

The main argument before us has been 
over. the question whether the suit should 
be treated as..one of a. special natare 
analogous to that. which was under oon- 
‘sideration of the ‘Privy Qonnoil in Shama 
Purshad Roy Ohowdhery y. Hurro Purshad 
Roy Ohowdhery (18) 
that it shonld not,’ The peculiar’ oirsum- 
stances of that. case «were clearly. and ex- 


I feel no doubt. 


hanstively explained in the aigan of 
Garth, ©. J., in Jogesh Ohunder Dutt v. 
Kali Ohiri Dutt (19), with whioh I respest- 
fully and entirely agree, If the payments 
by the ryots in the present oase had been 
made under desrees of Oourts, it sould 
not. be said that those decrees had beet 
‘superseded’, to use the unusual term 
employed by Turner, L. J., in his judgment 
in Shama Purshad Roy O howdhery y. Hurro 
Purshad Roy Ohowdhery (18), by the deorea . 
of this Court in Appeal Suit No. 35 of. 1908, 
No suit for their resovery | would, “thore. 
fore, lie merely by “virtue of the latter 
jadgment. If it had, it might be sontended 
(whether sorrestly or not, {do not say), 


‘that the benefit of the doctrine should ‘not 


be confined only to persons who had “paid 
money under deorees,ebut extended to those 
who had paid under protest without waiting 
to be sued. Buat it is impossible to extend 
an inapplicable dostrine, and, apart. | _from 
Shama Purshal Roy Ohowdhery V. "Hurro 
Purshad Roy Ohowdhery (18), no authority 
has been quoted,for holding that the deolara- 
tion in this Court's judgment in Appeal. Suit 
No. 35 of 1908 gave plaintiff a fresh right 
to sue to recover sums, previously paid. 
I agree in the order proposed by Contts- 
Trotter, J. 

Coortrs-Trotrea, J. —The plaintiff ig “this 
suit is the Zsmindarini of Vegayam- 
mapeta and she sued the Sesretary of 
State for India to resover a sum of 
Rs. 55,142-1-3 together’ with ` interest 
being the sum the Government has levied 
from the ryots in her villages as water- 
0888. 
It appears that in 19934 Government 
carried out a revision of the register of 
Mamool, wet, land and asa result declared 
sertain lands to be liable to water e889 on 
whioh it had never been levied before. 
The Zamindarini instituted a suit, Original 
Suit No, 23 of 1905, in the Subordinate 
Judge's Court of Cosanada denying the 
right of Government to levy the new cess 
and olaiming to recover the amount paid 
by her under protest for the pressding year, 
The Oourt of first instanoe desided ‘the 


‘snif in favour of Government, but in 1914 
the High -Ccurt reversed that desision and 
‘desided that Government had no right to 


demand the cess, and that the Zemindarini 


was entitled to froe water for the use of 
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her. ryots on the footing of theland being 
Mamool, wet, In the years that intervened 
between the decision of the Subordinate 
Judge. in favour of Government and the 
foal reversal by the High Court in Mareh 
1914, the water-cess was paid on demand 


by the ryots to Government, avd itis not . 


disputed by the learned Government Pleader 
that those payments. may be taken as 
having been made under protest, The ques. 
Hage ie, whether the Zamindarini oan get them 
ack, ; 

The legal position with regard to the 
sollestion of cess in Zemindari lands appears 
to be free from donbt. The liability to 
pay it to Government primarily rests on 
the Zmindar, but the Government aan eleot 
to sollest it direct from the ryots as they 
did in this oase #nd can ultimately enforce 
its claim by attachment of the land and 
its srops. The Zemindar oan, and does 
oharge his ryots in somputing their rents 
for the water which he gets supplied free 
from. Government and thatis part of the 
. benefit whish was oonferred, and was intended 
to be aonferred, upon him by the Permanent 
Settlement. What was done in this sase 
was that, the Zemindarini remitted to her 
ryots from their rents the sums whioh 
they bad been compelled to pay to Govern- 
ment by way of water sess under threat of 
-attachment, In the earlier years the sr. 
rangement is embodied in tbe Muohilikas. 
Some are very explicit, as for inatanoe 
Exhibit Q. 400 where the ryot says: 
“As the water-tax that 1 have been 
separately paying on your behalf to the 
Government is insluded in your Oist, only 
you yourself may reseiva and I shall hava 
no concern with the refund of the said 
amount that may be made in oase that 
the ‘Mamul wet’ suit which you are oon- 
dusting is desided in your favour.” But 
the earlier ones, of whioh Exhibit Q, itself 
may be taken as a sample, really amount 
to.the same thing. “As the Government 
has ruled that this land is Merakapallam 
land (í. e, land on which water-sess is 
leviable) the -water-tax payable on this 
land is deducted and this Mushilika is 
executed for the aforesaid Oist of Rs. 29.14 10 
(the. balance after deducting the oess from 
the previous rent). You are disputing 
‘that this land is only Mamool, wot, but 
. pot Meraka dry wet (on which Oist would 


bs payable). If the said land is settle! as 
Mamool, wet,iand a rafand of the thirv2z 
jastt, (i.e, newly levied Oist) is made, it is 
agreed that you aan raseiva from the Govarn- 
ment the amount of water-tax under your 
reduced Cist,” 

The first answer of Govarnmant tò the 
suit is ‘that the plaintiff has no osuss of 
action whatsoever. It is argued: that- as 
the money was levied from the ryots, the 
wrong done by Government, if any, is 
wrong done toe the ryot and oan oreate 
no oaase of astion in the ZAsmindarini, 
One suggested canse of action is this, 
that the illegal Jevying of water-sess . 
on these lands was a breach on the part 
of Government of .the odntraot entered 
into with the Zemindarini and embodied 


in the Permanent Settlement, that, owing 


to that breash, ske was compelled to 
forego a corresponding amount of rent from 
her ryote, and that that is the damage 
she suffered. This argument appears to 
ma to break down on the ground of 
remoteness of the damage alleged. I fail 
to see, however- reasonable ..and praise- 
worthy was the step taken bythe Zəmin- 
darini in relief of her ryots, how it was 
a step whioh she was in any. way legally 
compallable to take and it seems,to me 
that if she hed sued the ryots fors the 
full rent without any deduction of the 0358 
it would have been no answer for the 
ryota to plead that Government had illegally 
exacted. cess from them. I do not think 
that the matter would bes mended if it 
was proved, as it is not, that the action 
of the Government rendered the ryots 
absolutely unabla to pay tha .full rant to 
their landlord. The fast that a wrong: 
doar takes away my debtors money 
and thereby renders him aunyable to 
discharge! my debt can surely not oraate 
a oause of astion in me against the wroaag- 
doer. l 
Bat I think that thera is a sanusa of 
astion in the Zemindarini of a diffsrant 
nature and its oxistens9 depends oo tha 
interprats'ion of the arrangement b3twaen 
the Zamindarini and her ryots, evidensed 
by the Mushilikas, Exhibit Q. series. Those 
dosuments must olearly mean o13 of 
two things; either that tha ryots assigned 
to the Zomindarini their sause of astion 
against the Government for the levy. . of 
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the illegal tax, or tbat the ryots agreed to 
disobarge the illegal tax as the agent of 
the Zemindarini and tbat the payments 
to Government are to be treated as her 
payments which, of sourse, would leave her 
free, to exercise such rights as she might 
poscéss to resover.them. The first oonstruc- 
tion is not pressed, because the.Muochilikas 
only sover three ‘years and the assignment 
of a sause of action requires writing by tbe 
Transfer of Property Act. In my opinion, 
-the second is the true sonstrustion of the 
Moshilikasand the true effect of the arrange- 
‘ment some to,-and I think that the payments 
“made to Govyernment.. in respest of the 
-illegal Cist can be properly treated as 
payments made by the Zemindarini through 
her various ryots acting as her agents 
in. that behal& It is quits true 
that, after the first three Fashis, the 
Mouchilikas came to an end as owing to the 
provisions of the Madras Estates Land Aot 
(Mad. Aot #)-e§1908) the annual exchange 
of Pattas and: Muahjlikas was dispensed with. 
But payment of odss-by the ryots continued, 
and, in accordance with well-known prinei- 
ples, 1 think it clearly must be beld that 
the payments were sovtinued on the terms 
of the sime arrangement as was embodied 
in the Muchilikas of the preceding years. 
Indeed, this seems to be expressly provided 
‘by section 52 (3) of tbe Estates Land Ast. 
With great respect to the contrary opinion of 
the Chief Justice, I do not see how the fact 
that Government was no party toany tripartite 
agreement as to how the payments of sess 
were to be regarded oan alter their character. 
lf I pay a debt, or elestto pay under protest 
a sum which is demanded from me, how 
ean my ereditor demand to be sonsulted 
as to whether I shall pay it myeelfor by 
my agent? So long as he gets his money, 
it ig immaterial to him from whose actual 
hand he receives it: he would refuse | a 
tender from one who purported to be my 
agent at his peril ; and if I could prove 
that in faet the tenderer was my agent, 
it would not save him to prove that he 
had not assented to the relation, I was 
at one time impressed by the argument 
‘that, as this. was an illegal exaotion, it 
sould only be recovered by those whose 
money had actually been taken, and that 
- it wae, therefore, immaterial to consider 
< whose payment it would bave been in 


the eye of the law, had it been ‘le-al., 
But I think that that argument is unsound. 
The ultimate remedy in Government's bands 
is by attachment of the land and its 
produce, and the power given by the Ast 
fo sue either the Zemindar or the ryot 
is merely mashinery for oarrying ont 
conveniently what is, in its essence, aright 
over the land itself, I think that it was 
competent to those interested im the land 
to agree among themselves as to whieh of 
them should be deemed to bear the 
insidence of the exaction which they all 
contended to ba illegal. I am, therefore, 
of opinion that the Zemindarini had a 
good gause of nation against the Goyorn- 
ment for the return of the money wrongly 
taken from the ryots. What presise label 
an Evglish lawyer would affix to that 
cause of action, whether he would aall 
it money had and reoeived to the usa of 
the plaintiff, or money paid on a considera- 
tion which failed, or money extorted by 
duress, is really not material to consider. 
A right of astion to resovar money paid 
under protest in satisfaction of a slaim 
made by the revenue authorities on acsount 
of arrears of revenue is expressly reoognised 
by Artiole 16 of the Limitation Act, 

This brings me to the sesond point in 
the oase. It is argued on behalf of Govern- 
ment that under Article 16 of the Limita- 
tion Ast the period of limitation ia one 
year and that the Zemindarini’s right to 
resover is limited to. the sesa paid in the 
year, immediately preseding the institution 
of the suit. If this be so, it would be 
fatal to all but a fraction of her olaim 
which covers the whole period from 1906 
to 1914. The plaintiff relies on a desision 
of the Privy Counail, followed in the Indian 
High Courts, as establishing the prinsiple 
that on tha reversal by the High Coart 
of the judgment of the Subordinate Judge's 
Oonurt of Cosanada in Original Suit No, v3 
of 1905, a new cause of action was created 
in the plaintiff to sue for the resovery of 
all moneys paid by her to Government in 
the intervening years in which ew necessttate 
ret she paid the sess, doubtless under 
protest, but instituted no suit for the 
return of the money. The position sought 
to be established is this. If A. brings a 
euit against B, whieh the first Oourt 
desides in B.'s favoar, if A. then in succoed- 
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ing years brings other suits against B. 
raising exactly the-same question or 
questions of right but in respect of fresh 
sums of money whish suits also are all 
desided in Ba favour, if then finally the 
origina] suit on appeal is ultimately 
desided in favour of A. he becomes as 
from that moment entitled to institute 
proseedings to resover the moneys he 
unsuccessfully sued for in the intervening 
suite, though he has not appealed against, 
mach less prosured the reversal of those 
intervening desisions. Conversely, if moneys 
Bre resovered by the*plaintiff in a series 
of suits of which the first is finally 
desided adversely to the plaintiff the 
defendant would have a fresh sause of 
action when the appellate judgment was 
promulgated to resoger back the moneys 
whish ke had been oompelled to pay under 
the intervening judgments though he had 
not appealed from them or got them set 
aside. It is then said that it is a nesessary 
and logisal sorollary to hold that the same 
prinsiple must apply : where there is no 
intervening litigation bat the payments have 
been made or forgone in acquiescence in 
the original judgment of the Oourt of 
first instance and” a similar cause of 
aotion would arise for paymentor recovery 
of them, as from the date of the final 
determination in the suit. 


The first of these propositions is one of 
go startling a nature to an English lawyer, 
and of such far-reaching effeat, that I 
think that it deserves most careful sorutiny. 
The foundation of it all ia sought in the 
decision of the Privy Counsil in Shama 
Rurshad Roy Ohowdhery v. Hurro Purshad 
Roy Chowdhery (18}. 


The facta of that sane have been most 
carefully analysed and sorutinized in the 
Indian Courts, on at least two ccoasions, 
by Garth, CO. J, in Jogesh Ohunder Dutt 
v. Kali Ohurn Dutt (19), and by my Lord 
in -Bommadevara’ Venkata Narasimha 
Naidu v. Rant: Venkatappayya (21), s0 
that it is unnecessary to go over the same 
ground again. The key to its explanation 
appears-to me to lie in the: fast that the 
‘desision of the final Oourt of Appeal in 
the first ‘suit, ‘whioh’ of sourse related 
bask ‘to the : date of the institution of 
“that suit; "On the face of it, provided for 


. 8 


ban 


the adjastmant of all slaims between the 
parties both present and future. In partion- 
lar, as pointed out by Garth, O. J., in Jogesh 
Ohunder Dutt y. Kali Ohurn Dutt (19), the 
order in the first suit in ‘the Privy 
Coanoil declared that very interest whieh 
was the subjeat-matter of the later sujts 
not to be recoverable. The order, thus, in 
& very real sense, superseded”—to use 
the language of the jadgment—any sub- 
sequent deorees of the lower Courts whieh 
purported to go on adjusting rights which 
had already beer finally adjusted; it did 
not and did not pretend to repeal them; 
it could only do so in an appeal in susah 
suits to itself. But it treated them as 
mere nullities, sham fights over matters 
which, as it turned out, were predeter. 
mined beforehand. On this view, there 
is nothing in Shama Putshad Roy Chow- 
dhery v. Hurro Purshad Roy Ohowdhery 
(18), to challenge the dostrine whish has 
been regarded as final with the exeeption 
of some dicta of Lord’ Mansfield, at least 
sinae -the decision in Marriot y. Hampton 
(22), viz, that a deeres while unreversed 
is oonclusive of the rights of the parties 
as to the aubjeot-matter with whieh it 
deals. If Shama Purshad- Roy Ohowdhery 
v, Hurro Purshad Roy Ohowdhery (18) 
modifies-it, in my opinion it does so only 
in this respeot, that it lays down that if 
the final determination of the firat suit not 
merely settled the legal prinsiples which 
should regulate the rights of the parties, 
but actually resolved their whole dispute 
present -and future, any subsequent litiga- 
tion, is litigation devoid of a subject-matter, 
and the deoreas and judgments in sush 
litigation ean, as from the pronouncement 
of the final order in the first suit, ba 
regarded aa oreating no right in the suaaess- 
ful party to retain anything he resovered 
in them, because be had already recovered 
anything t+ at was due to him by the final 
adjustment of his rights in the original 
action. Sush subsequent deerees being “super: 
seded,” and declared to be otiose, it is obvious 
that he could not in eonssienca be allowed 
to retain the fruite of them, and so in 
effect get his money twiee over, I see no 
analogy -between this dostrine and the pre- 
gent oase. The original suit brought by the 
Femindarini, Original Suit No. 23 of 1905, 
was. for resovery from, . Government of ona 
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year’s water-oess ; the High Oourt finally 
decided that she was entitled to resover it. 
That was the entire scope and extent of their 
desision. Next year, another year’s water- 
eess was demanded. It was paid ; but it. 
might have been resisted on different grounds 
to those on whish the previons suit had 
beet defended ;it might, e.g., have been. 
alleged and proved i in a puit that the water, 
supply had totally failed for the year. Oould 
anyone assert, then, that the determination 
of the Court of first instanosin the earlier 
ease would have ‘supersedtd” the decision 
in the seaond oase? The only “way to 
- bring the oase within what I believe to 
be the legitimate scope of the desision in 
Shama Purshad Roy Ohowdhery vw, Hurro 
Purshad Roy Ohowdhery (18) would be to 
posit that the Appellate Oourt’sdeorea in the 
first suit had settled the rights of the parties 
not only in principle but in actual working 
oat of the figures for the ensuing years—a 
thing, of sourse,, practically imposaible.9 

I am, therefore, of opinion that the doctrine 
supposed to, be enshrined in Shama Purshad 
Roy Chowdheryv, Hurro Purshad Roy Jhowdhery 
(18) is not really to be found there; that the 
desisions of the majority of Oourt in 
Jogesh Ohunier Dutt y, Kalt Ohurn Dutt 
(19) wa, wrong, and -> that the dis- 
senting judgments of Garth, O. J., and 
Jackson, J., were right. 16 has been suggest- 
ed that, without going that length, a dis- 
tinction might be made inasmuch as this is 
not a oace of money recovered undera judg. 
ment or a series of judgments as in the 
other sases, but of money paid voluntarily, 
under protest no doubt, but without legal pro- 
cess. Itis, of.course, a distinotion in fast but, 
logically, it seems to me impossible to say that 
a man should be able to recover money whish 
he has paid under an actual desision on the 
fasts relating to the particular payment, 
but unable to reooyer money which he paid 
without waiting for a decree against him— 
on the fase of it, an a fortiori ease, if he 
has any right to recoverit at all. I prefer 
the more direat sourse, especially as I think 
that a vital and salutary legal prinsiple is 
involved and is unequivocally raised in this 
case; and I feel, therefore, constrained to say 
that I think that Jogesh Ohunder Dutt vy. Kali 
Churn Dutt (19) and Bommadevara Venkata 
Narasimha Natdu v, Rant Venkatappayya (21)- 
were wrongly desided, 7 
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1 hold, therefore, that the Zemindarini 15 
entitled to recover the casa paid by her ryots 
in the year prior to the institution of the saa 
but for that year alone., 

By Tas Covar.—-The judgment of the. Court. 
will be that the: plaintiff is entitled’ -to re« 
cover cess for Fasli 1323 Rs. 4,8 7-7-9. with: 
subsequent interest at 6 per cent. or 
Re. 4,071-3-9 from date of suit -until 


payment. Parties will “pay. and - ressive 
proportionate oosts throughout, “2 
M. 0, P. 7 . Hak i 7 8 4? = 

, s l l =? j a 

EER, , in 

i 

a ae sa Se 

BOMBAY HIGH-COURT, .. ... 

Szconn Civit Appsan No, 724 or 1918. -~ 
October.14, 1919. - `>. a 

Present :—Sir Norman Macleod, Kr, : a 
Chief Justice, and Mr. Justice Heaton, - 


CHANDANMAL HAMBIRMAL.... -, 
HUNDEKARI—Aprsitast -| > 
. VETSUS.. 4 
BHASKAR WAMAN DESHPANDE—. | 


RESPONDENT. 
Rajinama and kabuliyat, whether constitute trans. 
ae Land Wawan, on (Act V of 1879), 
4 


Before it can be ‘held that a ‘rajinama and. 
kabuliyat really do evidence a transfer of owner. 
ship, there must be either évideace or indications 
furnished. by lapse of time and possession and so 
forth, that there was in fact an intention to; 
transfer ownership. A rajinamu and kabuliyat 
do not by any means completely take the place of a 
sale-deed, They only serve as documentary evi- 
dence of transfer if that transfer can. -properly be 
niet from the totality of facts proved. [p. 116, 
col, ] 


Second appeal from the deoision of the. 
Distriot Jtdge, Ahmednagar, in: Appeal 
No. 190£1917. . ms 

Mr. D, O. Virkar, for the Appellant. 

Mr. A. G. Desai, for Respondent No. 1. 

JUDGMENT. is 

M:oreop, C. J.— The property. in acu in 
1884 belonged to one Uhinkabai. She morte 
gaged it to the plaintiff’s father in 1284, 
In 1894 she exesuted a rajinama: in fayour. 
of her son Madhayrao giving notice under: 
gestion 74 of the Bombay Land Revenue; 
Code of lt7s that she had relinqnigh-; 
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ed the ossupinoy -of certain- survey. 


numbers mentioned therein, and asked 


for the’ nesessary imutation of nantes: to 


be made in the records, . At the same 
time, Madhavrao executed a kabultyat ad- 


dressed to the Mamlatdar,-and the properties: 


were transferred in the Government resords in 
the name of Madhavrao. In 1903 Madhayrao 
mortgaged: to the Ist-defendant. . The plaint- 
iff brought s suit on his mortgage in 1910 and 
gota ‘decree for sale in 1911. He purohased 
in 1915. The Ist defendant got a sonsent 
decree against Madhayrao in 1908 and 
purchased under that deeree in 1912, The 
evidence adduced at the trial convinced the 
Trial Judge that the transfer of the pro- 
perty to the name of Madhavrao in 1894 
was merely for the sonvenionse of Ohinkabai, 
and he fonnd it wat resognised between 
Madhavrao and Chinkabai that- Madhavrao 
was merely managing the property for her. 
He finds on issue No, 3 as follows: “I 
Kave, therefore, to find that Madhavrao never 
professed to be in possession and Vahivat 
as owner and that Chinkabai did not ab- 
solutely relinquish her proprietory right in 
favour of Madhavrao by the shange of 
khata to his name, .The purpose of the 
change of khata seems to be to fasilitate the 
management of the property by Madhavrao, 
Beyond this evidence there is absolutely 
no evidenoe for the defendant to prove that 
Madhavrao was the owner of the lands. My 


finding, therefore, on the 3rd issue is in the. 


negative,” 

' Now, in sesond appeal it has been argued 
that the execution of the rajinama and 
kabultyat in 1894 must nesessarily by 
themselves amount to a transfer of the pro- 


perty by Obinkabai to Madhavrao, But 
none of the authorities cited ie in favour 


of so unlimited an assertion, The question 
in issue was, whether such dosuments re- 
quired registration, and all that the sases 
sited san show is that it was desided 
that these dosuments did not require 
registration, and could amount to evidense 
of transfer of the property to whish they 
related. But the Courts have never gone 
so far as to hold that the exeeution of 
these dosuments must neeessarily amount 
to a transfer which eonld not be rebutted 
by any evidence regarding the manner 
in which the parties conserned dealt 
‘with the property, Hash sase muat nogas- 


"we å oO sa ee ee | -~ tima a “a 


sarily depend upon its own fasts, and ° 
in one oase the Court might be satisfied: 
that the parties who exesuted a rajtnama 2 
and kabuliyat intended that the property ` 
should be transferred, and in ‘Saother* 
oasa, as in this, the Court might find front” 
the evidenee that the execution of thkbse : 
documents was merely for the sconveniense of 

the parties, espesially, as iw this case, where : 

the party transferring the khata was a` 

woman. I think we must be bound bythe ` 
findings of fact «in the Trial Court that: 
it was “not intended by these dosuments. 
executed in 1894 to transfer the property : 
from Chinkabai to Madhavrao. It follows, 

therefore, that the property stood in the' 
name of Madhavrao, merely for the son-* 
veniense of Chinkabai, and Chinkabai was ` 
well-acquainted with that, fast. Therefore, - 
Madhavrao had no title, and the plaintiff's . 

mortgage was the only mortgage’ of. the 
property, so that the plaintiff who had -pur- : 
ohased in exesntion is entitled to the’ pro- : 
perty as against Madhavrao’s mortgages. ` 

Therefore, the appeal in my opinion should ba" 
dismissed with sosts. 

Heatos, J.—In this sase it is admitted” 
that the appellants must fail, unless itis: 
shown that in the year 1894, there was a` 
transfer of ownership of the land in suit” 
by Chinkabai, tle then owner, to -hér son? 
Madhavrao, It is found, as a matter of fact, 
by both the lower Oourts, that there was’ 
no transfer of ownership, and ‘that finding 3 
must be aosəpted by us unless, asa matter 
of law, the existensein the year 1894 of 
a rajinama and kabuliyat under sestion 
74 of the Bombay Land Revenue Code neses- 
sarily constitute a transfer of ownership. It 
is argued by the appellants that they do, 
The value of raytnama and kabultyat is a 
matter whieh has often engaged my attention, 
and I ase I have delivered several opinions on 
the point whieh appear in the Bombay Law 
Reporter. ‘One of the latest, if not the latest, 
appears in Narso. Ramajt v, Nagara Ishvar- 
appa -(1). For many years itseema to -have 
bean the opinion in this Oourt that it was 
diffenlt to establish a transfer of the kind 
here asserted, without a sale-deed; although 
even then there wera indigations that the 
existence of a rajinama ahd kabultyat might 
possibly ba a substitute for sale deed as. 


8 


(1) 45 Ind. Cas, 492; 20 Bom. L, R. 358; 42 B, 859, ` 
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documentary evidence of a lransfer. In 
resent years it has, I think, besome establish- 
ed that you san have a transfer of agri- 
eultural lands without a sale deed and that 
a-vajinama and kabuliyat may, in oertain 
eases, be, for substantial purposes, as good 
evidynoe of a transfer as a sale deed itself. 
But of sourse before you can hold thata 
rajinama and katultyat- really do evidenoe 
a transfer of ownersbip, there must be 
either evidence or indisations furnished 
by lapse of time and‘ possession and so 
forth, that there was in fact an inten- 
tion to transfer ownership. A raitnama and 
kabultyat do not by any means completely 
take the plase of a sale deed. They only 
serye as documentary evidence of transfer 
if that transfer can properly be inferred 
from the totality of facts proved; and these 
must, usually at any rate, somprise a good 
deal more than the rajinama and kabultyat 
themselyes. In this sase there is evidence 
from whieh both*’the lower Courts have 
drawn conelusion that there was no inten- 
tion to transfer ownership. Jt was quite 
within their powers to arrive at that son- 
slusion. It seems to me, therefore, that 
their finding that there was no transfer 
of ownership in 1894 is conclusive, and that 
the argument urged by the appellants that 
B.rojinama and kabuliyat ngeessarily sompel 
the inference, as a matter of law, that there 
was a transfer of ownership is without 
good foundation. I,therefore, agree that the 
appeal should be dismissed with sosts, 
Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
SECOND Orvin AppwaL No. 349 or 1918. 
July 29, 1920. 

Fresent :— Justice Sir P. O. Banerji, Kt., Mr, 
Justice Piggott and Mr. Justice Walsh. 
SHBODAN KURM1 AND OTHBRS — 
De¥en DaXTS—APPELLANTS 
versus 
- BALKARAN KURMI—Pcaintizr, AND 


oTnEeRs— De FEN Da NT8-— RESPONDENTS. 
Hindu Law—Joint family—Separ ation witho ut 


actual partition—Suit for, joint possession, wheth er 


INDIAN OASEB, 


Bits 


maintainable—Appeal, second—Point of law, whether 
can be raised for the first time, 


Where there bas been a separation of a Hindu 
joint family, but not a division by metes and 
bounds, a suib for joint possession by one member of 
the family, who haa been excluded from possession, 
is maintainable if he was in joint possession. before 
his exclusion, and he is entitled to be restored to 
the pussession which he held before he was inter- 
fered with. [p. 117, col. 1.] 

A Court of second appeal is not bouad to enter- 
tain a question of law raised for the first time in 
second appeal, this can only be dona by the 
permission of the Court, i.e. the Cours may take 
the point of itself, or, if persuaded that for 
some good cause a vital point has been over- 
looked in the proceedings in the Court below, it 
may permit the point to be argued, [p. 117, col. 2.] 


Second appeal against the deoree of the 
Subordinate Judge, Jaunpur, dated the 14th 
of December 1917, 

Mr. Harvibans Sahai, for the Appellants, 

Mr. Mukhtar Ahmad, for the Respondents, 


JUDGMENT. 

Banessi, J.—This appeal arises out of a 
suit in which the plaintifi slaimed joint 
possession, to the extent of a third share, 
of certain plots of aultivatory land, The 
plaintiff set forth a pedigree under whish 
he alleged that he had a third share in the 
holding. He also alleged that the family 
was joint, that they were in joint possession 
cf the holding until seven years ago when 
a separation of the family took place, but 
that the lands remained joint, By this, 
manifestly, he means that the lands were 
rot diyided by metes and bounds. He goes 
onifurther to allege that the defendants, who 
are the owners of the remaining two thirds 
share, have exeluded him from the profits of 
his one-third share and he accordingly 
elaimed joint possession in respect of a third 
share. The defence was that the plaintiff 
did not belong to the family at all, that he 
was not entitled to avy portion of the dis- 
puted property, and that he had never been 
in pcszession. Both the Courts below have 
found that the land in dispute belongs to the 
plaintiff and the defendante, that each set 
of parties represents a third branch of the 


family, and that thus the plaintiff is 
entitled to a third share. The lower 
Appellate Court believed the statement 


cf one of the defendants who deposed that, 
at the end of eaoh year, the profits arising 


frcm the land used to be divided. The 


claim ascordingly was deoreed. Three oF, 


a 
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the defendants who represent one branch 
of the family have preferred this appeal and 
Mr, Haribans Sahai on their behalf put for- 
ward two pleas in the memorandum of appeal, 
The first was that the snit as brought was 
not maintainable. He has now to soncede 
that a suit for ‘joint possession could be 
maintained if the plaintiff was in joint pos- 
cession before his exelusion from possession, 
and that he was entitled to be restored 
to the possession which he held ‘before 
be was interfered with by the defend- 
ants, He, however, meges that it must bə 
assumed that there has not been a separa- 
tion of the family, that, therefore, a desree for 
joint possession of a third share sould not 
be granted. Thisis his second plea. In my 
opinion, secording fo the findings of the 
Jearned Judge, there has been a separation 
of the family, although not a division by 
metés and bonnds. As I have already 
stated, the learned Judge has believed the 
statement of one of the defendants that the 
produce of the land used to be divided at the 
end of the year between the different oo- 
sharers. This means that the produse used 
to be divided in defined shares. Therefore, 
there was a disruption of the joint family, 
although there was no division by metes and 
bounds. The parties agreed upon taking 
defined shares and assording to these shares 
they divided the profits. Furthermore, the 
objeation taken in this appeal seems to me 
to be wholly groundless, inasmuch as aosord 
ing to the pedigree filed by the plaintiff 
which has been found by the Court below to 
be sorrect, the plaintiff has a one-third share 
and it cannot be alleged that he does not own 
that share, No question, therefore, for desi- 
- sion by the Full Bensh arises in the sasa and 
I deem it unnesessary to diseuss it, I 
would dismiss the appeal with sostes, 

Pracott, J.—I sonour, but take the liberty 
of addinga few words regarding the aspeat 
of the ease which has led to its reference to 
a Full Bench. The memorandum of appeal 
to this Court does raise a question of law 
which had not been raised in the pleadings, 
or in argument in either of the Conrts 
bslow, It is not clearly stated in this memo- 
randum of appeal that the claim shoald have 
been dismissed because, on the faets stated 
by the plaintiffs themselves they had no 
cause of action. Such a plea would, be in my 
opinion, upon the fage of if unsastainable, but 
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I do not think that it was taken, Apart 
from questions of juriadiction or of limitation 
whioh a Ogurt is always bound to oonsider, 
it is only a plea which goes to: the root of 
the oase, in this sense that if it be well. 
founded the plaint itself diseloses no gansa 
of action, that this Court is bound to entértain 
in sesond appeal. Over and beyond this, 
the Court has a wide discretion, In tha 
present oase, as soon as the nature of the 
point taken had been explained to the Court, 
it would have deen obvious that, at most, 
even if*the plea suceeaded; the result woulj 
have been a slight modifigation in the deeres, 
Even such modifisation would, in my opinion, 
have had no prastieal offest, besause the 
finding that the plaintiffs were entitled to a 
one-third share would have remained and 
would have operated as wes judicata in any 
subsequent litigation. This Court, therefore, 
would have been fully warranted in holding 
that this was not a plea whish should be 
entertained in second appeal, 

WatsH, JI entirely agree. I am not 
partioularly surprised at the result. In my 
experiense, a point which is deliberately not 
taken until the eleventh hour and is then 
taken in the final Court, is generally a bid 
one. I had my suspision that this was the 
nature of the point on this oscasion, but I 
do not see on wifat prinsiple Courts of Appeal 
should be sompellad to liaten to long argu. 
ments on bad points which have baen delibar. 
ately kept in reserve for the fina! Court, 
For the very reason that sush pointe, 
althohgh there may be exoseptions to the 
rule, are generally irrelevant, an Appellate 
Court ought to be sompelled to listen to 
them for the frst time. In my opinion, the real 
prinaiple whieh has alwaya been followed 
sertainly in English Oourts and in most 
High Courts in India is that the eases in 
which a point, whether it goes to the root 
of the sause of nation or is merely a sube 
sidiary point. aan be taken after all the 
evidence has been sonsluded and one Court 
of appeal has also determined the suit are 
very rare indeed, snd in my opinion it should 
only be done by the permission of the 
Court hearing the appeal, że. the Oourt 
hearing the appeal may take the point itaelf, 
or, if persuaded that. for some good sange a 
vital point bas been overlooked in the pro. 
gsedings of the Court below, if may parmit 
the point fo be arguéd, It cannot, however, 
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“in my opinion, be compelled as.a matter of 
‘right at the instance of the appellant 
fc ` listen’ to. a point so raised. In this 
partioular’ ‘ease I am bound to say that I 
think ‘the appellants’ Vakil onght to have 
kiown that the point was lear, and ought 
tot do have’ raised it. 

“By tae Court.~The ordér of the Court 
is that the: ‘appeal j is dismissed with sosts, 


Appeal dismissed, 
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| AND OTHERS—WUEFENDANTS—ReSPONDENTS, 

_ Limitation Act (IX of 1908), gg. 26, 28—Defence, 
whether barred—Revenue sale— Purchaser, sutt by, 
to recover possession——Sale, validity of, whether can be 
questioned-——-Defendant found not liable to assess. 
ment—Purchaser for value without notice, doctrine 
èh whether applicable to revenue sales. 
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: The law of limitation does not puba bar of time 
to, any defence inany case whatever, except where 
a suit falls under section 26 or section 28 of the 
Limitation Act. [p. 118, col. 2.] 

-- When a: decree is passed against a defendant in 
a civil. suitand his property is put up for sale in 
exeoution proceedings and he does not askfor a 
stay of execution, the purchaser at the execution 
gale acquires a good title although it may happen 
that, eventually, the decree against the defendant 
is get aside‘on appeal, But there is a great distino- 
tion between sales in execution of Civil Court 
decrees and sales by the Revenne Courts for 
arrears of assessment. In the latter case, if it 
is found that, as a matter of fact, the defendant in 
the revenue proceedings was entitled to` hold his 

lands ‘free of assessment, any sale which took place 
_on the footing -that he was bound to Pay assess. 
‘gaent would be invalid and the purchaser in 
uch 8 sale would not get a good title except by 
adversə possession. [p. 119, col. 1.] 

. The doctrine of a purchaser for value without 


notice does not i to sales held by Revenue 


Conrts. [pr 120, col, 2 , 
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Sesond appeals kon the daa: of the 
District Judge, Thana, in Appeals - Nos, 
294 of 1917, and 229 of 19:6, affirming the 
decrees passed by the Sabordinate Judge at 
Pen, in Oivil Suits Nos, 31 of 1916 and, 172 
of 1915, os 

Mr. G., N. Thakor, for ‘the Appaltants 4 

Mr. P. B. Shingne, for the an 

JUDGMENT. 
S. A. No. 426 or 1912,” 

Mactrop, O. J.—In this ease the plaintiffs 
sued to resover possession of the suit pro: 


` perty together with Bs. 109-96 as damages 


and costs, In the Trail Court the plaintiffs 
succeeded. An appeal by the defendants to 
the District Judge was dismissed. - 

The plaintiffs olaimed title: through ikête 
vendors, who were the purshasers at a 
revenue sale on the 27th of May 1904; 
whioh was confirmed on the 6th of August 
1904, The defendants remained in posses- 
sion. They resisted the plaintiffs’ slaim 
to possession on the ground that the sale 
was invalid. 

The first question i ie, whether the defend; 
ants san raise this defense, sinse they. 
did not file a suit to set aside the sale 
within one year under Article 12A of the. 
Indian Limitation Act. That question was. 
desided in favour of the defendant in 
Venkatachalapatht Ayyar v. Robert Fischer (1).. 
The reasoning appears to be that the Limita- 
tion Aot applies only to the limitation of 
suits, and it is only when a suit somes: 
within sestion 26 or 28 of the Act that: 
a defence is barred, otherwise the defendant, 
who would be barred if he was raising the 
same question asa plaintiff, is not barred, 
from raising that question when. he is.a 
defendant. It seems well recognized that, 
unless the suit falls within sestion 26 or 
28 of the Indian Limitation Ast, there, 
is no bar of. limitaticn toa defepoe. - The 
plaintiff ening fer pesser-ion has to prove, 
hia title, He sets up as his title a sale 
of 1904. The defendants reply “The sale. 
was invalid. It is true that if we filea 
suit now to set aside that sale it would 
be time-barred, But there is nothing in 
the Limitation Aot which prevents us from. 
raising that defense in a suit by a plaint- 
iff for possession of, the prep: rty whish 
was told, when the question arises whe-. 


i (1) 30 M. 444, 17 M. L. de 294, 5 7 ; 
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thér- the sale in-1904: was a good sale as 
against - the defendants.” There was a sale 
by the’ Revenue Court under the provisions 
of the Land Revenue Code for arrears 
of revenué: At that time proceedings 
were pending in -the suit bronght by the 
defendants against their landlord: for a 
declaration that the lands they held were 
held by them free of assessment. They 
had lost in the lower Courts and an appeal 
was pending in the High Conrt. After 
the date of the sale, but before the sale 
was sonfirmed, the igh Court set aside 
the decree of the lower Court acd remand- 
ed the ease for further inquiry, and even- 
tually in 1905 passed a decree in favour of 
the defencants. The result was that it 
was-held that the defendants held the 
lands free of saséesment and it would 
follow that ‘they would be entitled to 
reoover any arrears of assessment whish 
the plaintiff had resovered in the revenue 
suit. In my opinion, it follows that the 
sale to recover arrears of assessment, when 
ás- a matter of fact the land wae free of 
aesessment, would be invalid as against 
the judgment-debtor in thore procsedings. 

- But it bas been argued in favour of 
the -plaintifis that they are purchasers 
without notise, and, therefore, their title is 
Rood as against the judgment-debtor, 
That argument is sought to be supported 
on the analogy of- a sale in exeoution of 
à decree in a Civil Court, No doubt, when 
a decree is passed against a defendant in 
à civil snit and his property is pat up for 
fale in exeontion proceedings and he does 
not ask for a stay of 
purohaser at the execution sale asquires a 
good title, although it may happen that 
eventually the deeree against the defendant 
is set aside on appeal, It appears to me 
that there is a very great distinction 
between sales in execution tof a Civil Court 
deorees and sales by the Revenue Courts 
for arrears cf essessment, I think that if 
it were found,: as it has been found in 
this -oase, that, as a matter of fact, the 
defendant in the revenue: proceedings was 
entitled to hold hia landa free of assess: 
ment, any sale which took place on the 
footing that he: was bound to pay assess: 
‘ment would be invalid and that the 
purchaser in such a sale would not asquire 
& good title except by adverse possession, 
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In this ease the .purahaser did not 
even get possession, The judgment-debtor 
remained in posseastion of the property, 
and ten years after the sale the vendor 
whe had bought the property: for Rs. 8, 
subjest to varions mortgages, sold to the 
present. ‘plaintiffs, In my opinion, ‘the 
defendants were entitled to raise the 
question whether or not the sale in 1904 
was valid, and, on the facte of this oase, 
I think that they succeeded in showing 
that the sale was invalid. 

Thewesult must bə that the appeal. 
suaceeds, the decree of the lower Appel- 
late Court must be reversed and the 
plaintiffs’ suit dismissed with costs through- 
out. 

S. A. No, 425 or 1918, 

Maczieoo, O. J.—In this sase the plaintiffs 
sue for oaneellation of the sale of the 
same property. But, in my opinion, Artiole 
12A of the Indian Limitation Aot applied, 
and they ought fo have filed the suit to sat 
aside the sale within one year. This 
appeal, therefore, must be dismissed with 
costs. 

Heaton, J,—I concur in the deoision in 
both matters. As regards pleading in 
defence an allegation whieh sould not be 
urged were the defendant a plaintiff, ib 
seems to me, that the law as set out in the 
Limitation Aet is fairly alear. The Limi- 
tation Ast deals with the bar of time in 
the oase of suits and applioations, In 
general, it does not proféss anywhere 
either in the Aot itself or in the Sehedule 
to deal with defenoes. Therefore, I do not 
think that our law of limitation puts a 
bar of time to any defense in any case 
whatever exsept where if appears from the 
express words of the Ast that sush a 
thing is intended. Such an intention is 
apparent in the words of seetions 26 and 
28. The: ease we are dealing with is not, 
however, of the slass covered by these two 
sestions. So, the law of limitation does 
not in any way deprive the defendant of 
his right to put the plaintiff to prove 
that the sale was a vali] sale; provided 
of gourse that the dafendant establishes 
fasts whish appear to show that the sale 
was invalid. 

That the sale would hava been aet aside 
had a suit been brougnt for tae varpose 
within twelye masha | cannot. myselx 
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doubt, Thé owner of the property, who is 
the plaintiff in one suit and defendant 
in the other, had brought a sunib for the 
purpose of having it declared that he was 
not liable to pay dhara, and that suit 
had been heard in the first Court and in 
the Qourt of first appeal when the land 
now in suit was sold. That sale was au- 
thorised by a decision of the Revenue Court 
that dhara was in arrears. But when the 
second appeal was decided it was held that 
no dhara was payable, so ghere would not 
-have been any arrears. To explain 4 
little more fully: the owner was aued for 
dhara in the Mamlatdar’s Court and an 
order for payment was made and on his 
failare to pay his property was sold. 
That is to say, it was held that dhara 
was payable. But this was in an order 
which assumed as determined a question 
whieh, as a matter of fact, had not been 
determined; at least it remained to be 
finally determined by this Court in sesond 
appeal, 

It may be that, in those ciroumstanses, 
the Collestor had no authority whatever to 
sell the property except subjest to the 
condition that the sale would not hold 
good if the desision of this Court was to 
the effect, as ultimately it was, that dhara 
was not payable. Or, ib maybe that though 
the sale might be held, if aculd only properly 
have been sonfirmed subject to sush a 
oondition. However, it was held and it was 
confirmed quite regardless of the possibility 
that the whole foundation, the whole justi- 
ficatior, of the sale might afterwards be 
removed by au order of this Court, and 
ayah order was in fact eventually made, 
16 seems to me that if sales of this kind 
are ever to be set aside, we have here 
overwhelming reason why this partionlar 
cale should be held to have been a bad 
and nota binding sale; or, rather, one that 
would not have been upheld had a snit 
been brought in time to set it aside. | 
find it diffienlt myself to imagine stronger 
reasons for setting aside a sale than are 
here disclosed. That the sale on its merits, 
therefore, was bad and not good seems to 
me to he beyond question. In the oase 
of Balktshen Das v. Simpson (2) their Lord. 
ships of the Piivy Counoil dealt with a 

(2) 26 I. A. 161; 23 0. 888 (P, U.); 2 0. W. N, 618; 7 
Sar. P. O.J. 363; 18 Ind. Deo. AN. B.) 543, 


sale whish had basn mide by a Collestor 
on the suppDsition that arrears of revenue - 


were due, when in fast they ware not. 
They unhesitatingly set aside the sale in 
those diroumstanees, whieh donot seem ta. 
meto be really appreciably stronger than 
thosa whieh exist in the present case. The 
appropriate result would appear to be 
the same in both cases, namely, that 
the Collector had really no right to sell 
the property although he thonght he had. 

Bat it has been urged that, although 
the sale was bad, yet as the land was 
sold to a stranger who paid the auotion 
price for it and had no notice of any 
defect of fitle, therefore, the property 
cannot be taken away from such purchaser, 
however bad the sale may have been. If 
the sala had been a Ofvil Court sale, it 
appears, on the strength of the oase of 
Shivlal Bhagvan v. Shambhuprasad (3), that 
it would be so. But sales held by Civil 
Courts made after enquiry and after the 
fulflment of all the required formalities 
are in a very different position from sales 
by Revenue Authorities. In the former sase 
you have a Court of Justice at work with 
its impartiality and its sare. In the other 
you have fiscal authorities at work, and 
experienoe and common knowledge tell us 
that you oertainly oannot expect and do 
not get the same qualities of impartiality 
and so forth in fisoal authorities as you 
are entitled to expect and ordinarily ta 
obtain from the Civil Courts, So ta 
apply to sales by fissal authorities presisely 
the same law whish it is proper to 
apply to sales by Civil Courts would seem 
to me to be a very gross legal extra- 
vaganoe, ; p 

1 feel no doubt whatever that this prinasi- 
pleofa purahaser for value without notiog 
cannot apply to the faets of this oase. 
That principle, to begin with, is based 
on this idea that sireumstances oscasionally 
arise in whieh a stranger who has 
paid money for property has a better 
right to that property in equity than has the 
trug owner. Thie, of sourse, is rather a start- 
ling proposition to any one who is disposed to 
regard the true owner of property as the 
person undoubtedly entitled to it. The 
underlying idea is that the true owner loses 


(8) 29 B 435; 7 Bom, L. R. 585, 


+ 


Vol. LIX] 


NARAYAN V. WAMAN, 

his rights, not by partiiig with them but 
owing to some oarelessness or negligenca on 
bis part or on ‘the part of those soting for 
him. In this particular ease we have the 
trie owner fighting vigorously, assiduously 
and sonsistently for what he deems to be 
his right. There is nothing in the nature of 
negligence or carelessness on his part, and 
to deprive him of his property by the applica- 
tion ofa prindiple (or a rule as I prefer to 
call it) relating to a purohaser for valua 
without notise would, to my mind, be a very 
great injustice, 

That is all l wish to say for myself 
in this case. I coneur in the orders pro- 
posed. 

l Orders accordingly. 


NAGPUR JUDICIAL a R’S 
COURT, 
Seconp Civin Appeat No, 214-B oF 1919, 
June 29, 1920. 
Present Mu, Mittra, A. J. 0, 
NARAYAN— Derenpant No, 1—APpPeLLaxt 
versus 


WAMAN—Praintirvy—ReEsPondEnt, 
Contract Act (IX of 1872), s. 60—Appropriation of 
payment—Amount deposited for special purpose, 
whether can be appropriated—Mortgage suit—Inierest 
—Damdupat, rule of, applicability of. 


An amount deposited with a Pere for a 
special purpose cannot be regarded as a re-payment 
which the debtor can subsequently claim to have 
appropriated towards any other debt. [p. 122, col. 1.] 

In a mortgage suit where interest is ‘oaloulated at 
the contractual ' rate up to the date of the dies 
datus, the decree is subject to thé rale of a a 
up to that date. [p. 122, col.2.] ° 


Appeal from the desree passed by the 
Additional Distrieé Judge, Amraoti, in 
Civil Appeal No. 179 of 1918, dated the 19th 
June 1919. 

Mr. Aémaram Bhagwont, for the 
lant. 

Dr. H. 8. Gour, ‘for the Respondent. 

‘JUDGMENT.—Thia second appeal and 
Second Appeal No. 215 B of 1919 will be dis 


pored of by this judgment. Théo lower 
Appellate Oourt has also dealt with the two 
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suits (Suits Nos. 122 and 167 of 1917) in the 
sime judgment. The parties to both snits 
are the same, Suit No, 122 of 1917 is 
based upon a mortgage for Ra. 1,500 dated 
the Sth September 1914, Thé mortgage is 
payable by three instalments, the first of 
whieh besamedue on the Ist April 4915, 
being an instalment of Rs. 500. Suit No, 
167 is based upon a bend for Res, 500, 
dated the 1&th July {915 dnd a promissory 
note for Ra, 100, dated the 18th May 1917. 
The pla'ntif has been suecessfal in both 
suits snd the sontentions raised by the 
défendants Have been overruled by both the 
Courts below. 

The first point argaed before me is 8 
question cf appropriaticn of certain paye 
ments. It is eommon ground: that at the 
ebd of Sambat 1970, ghat ie, after the 25th 
Ostober 1914 only Bs. 100 was due from 
the defendants. Oñ the 25th Ostober 1914 
a sum of Rs. 57-8-0 was advanadd. No 
further advances were made to the debtors 
till the 2nd May 1915. Jn the meanwhile 
they have paid. 


Rs, 1C0 on 10th May 1915, 
» 250 on 20th Maroh 1915, 
„ 225 on 25th March 1915, 
„n. 75 on 28th Marsh 1915, * 
»  90on 2nd Apri} 1915, 
» 200 on 22th April 1915, 


The oùly amount due at that time was 
{le ‘first instalment of Re. 500 under the 
mor{gage deed.. It is, therefore, argued that 
as they owed only Rs. 157-8-0 ‘on the 
kheta and repaid Rs. £00, the amocnt due 
onder the frat instalment of the mortgage 


‘shculd be deemed to have been repaid, and 


the appropriation made by the plaintiff ig 
rot authorised by law. lt ia perfestly clear 
that a oreditor is not éntitled to appropriate 
a payment to a debt whieh is not due, 
The trgument, exéept for (he special facts 
cf the onte, would be unanswerable. The 
evidence given on the partcf the plaintiff 
has been ‘accepted by the Courte below, 
Tbe plaintiff's Munim (P. W. No. 1) says: 
‘These oredits were shown in the khata of 
197) on ibe express understanding that 
tte debtor would draw them out as he 
neéded”, To the same effest is evidence of 
the plaintif himself as a witress. He says 
that the defendants bad their business of 
eelling oranges and they used to oredit 
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hetever, money ,thsy got bythe sale at 
Tis shop, bod taks money ab they liked, It 
pppears: that the money. would ba required 
for the-parposes of the “orange ` business 
pbont. May and. the defendants seem to have 
been drawing this amount from the’ 2nd 
May». Both the Courts, theréfore, have oor- 
reotly- held, that the. amount deposited for 
q- spesial purpose sannot be regarded as a 
ye-payment which the debtors at a subsequent 
date may. alaim to appropriate to any other 
debt. 2 í 
. It.is eontended that the acoount books of 
the plaintiff- are not regularly kept within 
ihe meaning of the ruling of this Court in 
Mukundram v, Dayaram (1). I do not think 
that ruling applies. The pacca rokar ia bal- 
aneed,in the usual way but the kaclit rokar 
whioh, jis a- book he need’ not have kept 
ig. also balanséd in “the blank space at the 

p. The entries re made from day to day 
and tke totalling may not take place every 
day.: Bat this would not make it any the 
lensi. ap, account-book within’ the meaning 
of reotion 34 of the Indian: Evideree Act. ` 

As regards the rate of intérést, thé promis- 
sory rate of interest agreed in the mortgage- 
decd was Rs., 1-4 per cents per mensem. 
The bond provides for payment-of 2 per 
cent. in oase of default fromthe date of 
bond. The lower Courts have granted 2 
per cent. simple interest from the date of 
default. - I sannot say that there is any thing 
illegal in this. They hive held that the 
slause. was, penal so far as there wis an 
intention ta give retrospective effect to the 
bigher.zate of interest, but this has not 
been -given effect to, and the award of 
interest at the higher rate is permitted by 
Jaw, ard I,carnot interfere with the exersise 
oftheir disoretion. 


af dt bas. pot been explained why it was 
nesecsary to frame an issue with regard to a 


promissory note for Rs, 400 whieh was not 
in suit. 

" As regards the edvanses “which the 
aprellants deny, they have been proved and 
frome! proof is oertáinly on’ the resord. 
Whether the witnesses should be believed 
or pot is not for me to devide. 

a Inthe Jower Appellate Court it was urged 
that.tbe ampunt deoreed bas been in exoess 
of ihe amount allowed by the rule of dam 


Ka ? a ri - 
> (1) 28 Ind. Cas. 893; 10 N. Le R. 44, 
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dupat,, This argument has not been given. 
effest by the learned Additional  Distriot 
Judge. “I` think the practice has hitherto 
beor laid down, at page 508 of Dostor 
Rashbehary Ghose’s Law of Mortgage, 4th 
Kdition.” In Dr. Gour's Hindu Code, “page 
619, it is stated that in a mortgage suit. 
where interest is caloulated at the contractual 
rate up to the date of the dies datus the 
desrea is subject to’ the rule of dam 
dupat up to that date. The prinsiple amount 
of the mortgage was Rs. “1,500 and the 
desree should be, therefore, for only Rs. 3,000 
and not 3,691. The appeal suoceeds to the 
extexit of Rs. 691, l ; 
“As I have modified the deoree, I extend 
time for payment. to the 3rd January 
1921 On, the decretal amount inolading 
costs I allow interest ab the-rate of 9 per 
aent. per annum, saloalated from the date 
of the preliminary deeres by way of eom- 
pensation, The deerea of the lower Court 
is modified by alterning the decretal amount 
from Rs. 3,691 to Rs. 3,000. The appellant 
will get one fifth of the sostas of this sesond 
apnéal from the respondent and will pay 
his sosts to the extent of four-fifths, the order 
of the lower Court regarding sosts not being 
modified. MP , 
Appeal partly allowed, 
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s .: + BOMBAY HIGH COURT. 
. First Orvis Apprat No. 23) or 1918, 
b 8 February 9, 1920, 
_ ‘Fresent:—Sir Norman Macleod, Kr, 
Chief Justice and, Mr. Justice Heaton. 
DAYAL KHUSHAL-—Piaintive— APPELLANT 
_ versus Do 
Tar SECRETARY or STATE ror 
IN DIA——DEFEN DaNnT— RESPONDENT, 
Bombay Revenue Jurisdiction Act (X of 1876), s. 11 
— Collector, order made by, directing removal of en« 


croachment on public road—Appeal, failure to prefer- 
Suit to set aside order, whether maintainable. ; 


+ 


- A Collector made an order directing the . plaintiff 
to remove an alleged encroachment on a public 
road. The plaintiff preferred no appeal against this 
order but more than two months after the order 
was made he brought a suit in the Civil Court to 
get the order set aside ; 


Wel. LIK) 
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Held, that the suit was barred ‘by the -provisions 
> Sik 11 of the Bombay Revenue Jurisdiction 


* “Appeal from the “Aggision of the: ‘District 
Juice! Surat, in Oivit Suit No. 10 of 1917. 
© Mr, Q: N: Thakor, for the Appellant. 

“Mr. -S, 8. Patkar; . Government Pleadet; 
fo the Respondent. ` ne 


T J UDGMENT. Gas 
c v HeaTog, J.—This is a suit whioh the plaint- 
aff brought for the reversal of an -order 
passed. by the Oocllestor-of Surat diresting 
the plaintiff_ to remo a: an alleged ensroach- 
ment on a publics road, and: for an .injunotion 
against the defendant.to suspend the said 
order pending the suit. When the suit same 
on‘for hearing’ before: the District: Judge of 
Surat, -he-held that - it was barred: by. -section 
ll of the Bombay Revenue Jurisdiction Aot, 
peoanse the plaintiff-bad not presented all the 
appesls allowed by Jaw in the matter. In 
fact, be: ‘had pote presented any appeal. The 
Colleotor’s order was made on the 6th of 
February: 1917. - and, on the 2lat of April, 
Se, nearly.two and a half months later, the 
Oolleatox: followed up his order, by intimation 
that; unless the plaintiff filed a suit, the order 
would. be‘given practical. effeet to by remov- 
ing the.enercashment. Thereupon the plaint- 
iff. did file; this iuit. Moreover, if would 
seem that the plaintiff never, either before 
filing. the. snit -or afterwards, made any 
appenl to the: -Commissioner either against 
the Collestor’s firat order or his later intima» 
tion, .There -is, it is said, no evidenes on 
‘the: record asto whether an:‘appéal was.or 
was. not presented to the. Commissioner, but 
it must have been. admit#ed:cinthe lower 
Court that no appeal bad -been ‘yresented, 
or the suit eould not have heen dismissed 
ander sestion 11 of the Bombay ayen 
Jurisdiation Aot. . T c 

Qn the facts so far stated,. the suity-was 
quite plainly, and ast think rightly, dismissed, 
But it is:argued that the principle of the 
kaso of Secretary of State v. Gajanan Krishna 
(1) applies here, that is to say, it is said 
that if.:a: plaintiff. brings :„ suit for an 
{njunation, he is not bound by the provisions 
of sestion £0 of the. Civil -Prosedure Oode, 
and by analogy, therefore; he is not bound 
by the provisions.of:'sacticn 11 of the Bombay 
Revenue Jurisdiction “Ash. “I was myself. a 
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party to ‘the dania to whióh I have refer- 
red, aud: Eee that therd isi’ judgment of 
mine in the ase, T'am afraid the prinsiple 
that: was in’ my” mind im giving tha at judg- 
ment haa: beén’ very greatly misapprehended. 
It is -true that Ee- still think~“that ifthe 
only remedy whish a-party has, is to &btain 
an injunotion from 4 Civil Court and if the 
airoumstanaes are such that if the injunetion 
is not obtained, the mischief sought to, be 
inevitably be done;- thor ‘the 
‘Oourt will be justified ‘i in ‘accepting the. suit 
even without the pravinus notice required by 
section 80 of the: Code. .-Bacause, on the ase 
snmptions [am-making,if that were not done, 
the.suitor: would be left without-any, effective 
+omedy-- whatever. ‘The ‘Civil: Prosedurb 
Code, . -whish contajns. our law aa to. how 
‘suits aro to be presented, cannot intend’ that 
its provisions should be so applied as to 
deprive ‘a ‘saitor . of -the ‘only ‘remedy ` by 
whisk ` & wrong ‘to’ „him san be prevented. 
That, however, isa priveiple whioh has np 
applisation here. The femedy prévided by 
the law ‘was an sppéal “to the Commissioner 
against the order af the: Oalleator. That 
order. “was dated the 6th of February. - Mora 
‘than two months elapsed without the plaint- 
iff taking-any--action: ‘whatever’ by’ way- of 
appeal, When the further intimation from 
fhe “Oollegtor arrivad he had stilla fortnight 
within whiah. he couldappeal to the Oom. l 
‘missioner - and obtsin an order staying the 
¥émoval of ths allagéd enoroashiient. ` “Bat, 
Ynatead of adopting this method. which : was 
thea ‘methed of redress’ -indisated to him: by 
the law, and a- perfectly effectual “thathod- of 
redress, he same to the Civil Court. I think, 
therefore, that when we examine the fasts of 
this ease, it is found that sestion 11 of the 
Bombay? -Revenue Jurisdis‘ich Aot does 
apply, that this is not a case in whioh the 
only remedy that the plaintiff had was- an 
immediate applisation to the Court for an 
injanotion, and osonsequently that ‘the suit 
was rightly dismissed. 

I think the appeal” mist” bo dismissed with 
aosts. 4 

Macrrop, O. J.— 1, aonsur. . 

` -Appeal dismissed. 
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LAHORE HIGH COURT. 
Fiest Civist, Arrear No. 334 or 1916, 
Ostober 13, 1920. 
Fresent :—Mr. Justice Leslie Jones 
and Mr. Justise Wilberforea. 
Musammat SUJAN DEVI— PLAINTIRP — 


°, APPELLANT 
Versus 
JAGIRI MAL ayo OTAERS — DEFENDANTS 
~- RESPONDENTS, 
Hindu Law-—~Mitakshara—Inheritance— Female 


heirs—Brother's daughter, whether bandhu—Sutt for 
declaration that alleged adoption *never took place— 
Evidence of knowledge-—~Burden of proof-~Litittation 
Act (IX of 1908), Sch, I, Art. 118. 


Under the Hindu Law the only females | entitled 
to inherit are the widow, the daughter, the mother, 
the father’s mother and the father’s father’s mother. 
[p. 125, col. 1.1 

A brother's daughter is not a bandhu with rights 
of inheritance. [p. 124, eol. 1] . 

Gauri Sahai-v. Rukko, 3 A. 45; 5 Ind. Jur. 486; 2 
Ind. Deo. (N. s.) 2l; Jagat Narain v. Bheo Das,’5 A. 
81); A. W. N. (1683) 5l; 8Ind. Deo. (N. s.) 344, 
Nanhi v, Gauri Shankay, 28 A. 187; 2 A. L.J. 654; 
A. W. N. (1905) 242, Jagan Nath v. Champa, 28 A. 
807; 3 A. L, J. 87; A. W. N. (1906) 18, Jogdmba 
Koer v. Secretary of State for India, 16 O. 367 
at p.370; 13 Ind, Jur, 385; 8 Ind. Deo. (N, 8.) 
242; Bibi Sodhan v, Harsa Singh, 84 Ind. Cas. 585; 
61 P. R. 1916; 188 P. W, R. 1916; 155 P, L, B. 1916, 
ollowed. 

~ Nanak Qir v. Kishen Kaur, 53 Ind. Cas. 815; 161 
P. R. 1919, not followed. ý ; 

Where ina suit for a declaration that a certain 
alleged adoption never took place $he plaintiff has 
given prima facie evidence of his want of know. 
1 edge of the fact of adoption, it is for the defendant 
to show in the clearest possible way that the fact 
of the alleged adoption must have come to the plaint. 
iff's knowledge at a particular date when limitation 
began torun under Article 128 of Schedule I to 
the Limitation Act. [p, 124, col. 2.] 


First appeal from the deeres of the Senior 
Subordinate Judge, Sialkot; dated the 29th 
Ostober 1915. ; , 

Messrs. Roshan Lal and O. L, Mathur, for 
the Appellant, 

Bakhshi Tek Ohand and Lala Tirath Ram, 
for the Respondents. ; 

JUDGMENT.—The following pedigree 
fable will illustrate the case:— 

Fagin BAKHSH 





J . 
Mani Bam=Musammet Malan Jawala Singh 


(widow) Défendant No, 2. 


Musammat Sujan Devi 
(daughter, , plaintiff, 


Jagiri Mal (alleged adopted son) 
` Defendant 


AU NO. d:o 
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. Mal had been adopted. 


‘to her knowledge afterwards. 
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MusammatiSajan Devi sued for a deslara- 
tion that Jagiri Mal had not been adopted 
by Mani Ram or -by his widow: with her 
husband’e authority. The Subordinate Judge 
dismissed the suit on the ground that 
plaintiff was aware of the alleged adoption 
more than six years before the institttion 
of the suit which was aosordingly barred 
under Artiole 118-of the Limitation Ast, 

The plaiotiff has appealed. We have 
heard arguments on the merits and we 
-shouid not be prepared to maintain the 
finding of the lower {ourt on this point. 
When Mani Ram died his widow, who 
obtained mutation for herself in 1902, pro: 
dlaimed to the world that Jagiri Mal had 
not basen adopted and though in the following 
year sha executed a deed of gift in whioh 
she recited tha fast of Adoption, there was 
no deed which purported to be ons of 
adoption, and if has been admitted by her 
that in a oase heard in the Muansif’s Court 
at Daska she again denied that Jagiri 
The natural result 
of these denials would be. to pnt 
Musammat Sujan Davi off her guard, and, in 
view of them, we oonsider that when she 
had given prima facie evidenee of her want 
of knowledge, it was for the defendants to 
show in the slearest possible way that the 
fact of the alleged adoption must have oome 
We are not 
impressed by the evidenas of her visits to 
her paternal homs whea she was abont to 
‘give birth to childreo, and the statement of 
Musammat Gian Devi on whioh the Sab: 
ordinate Judge has particularly relied, because 
she was salled by the plaintiff, loses most 
of its weight when it is realised that she is the 
wife of Jagiri Mal, 

Counsel for the defendants-respondents 
has, however, contended that the desision 
must be maintained on another ground, viz, 
that, ascording to Hindu Law by whisk the 
parties are admittedly governed, a brother’s 
daughter ia not a bandhu with rights of 
‘inheritance. He has cited many,authorities 
on this point, e. g , Mulla’s Hindu Law, 3rd 
Edition, page 68; Ghose’s Principles of 
Hindu Law, Volume 1, 3rd Edition, page 
15 ; Rama Krishna’s Hindu Law, Volume II, 
page 180 and Mayne’s Hindu Law, 8h 
E litior, paragraphs 535, 539. The opinions 
of these sommentators are based on numerous 
judgments of which the earliest appzars to 
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be one of the Suddar Dawany Adawlat men- 
tioned in Gauri Sahat v. Raukko (i). This 
judgment was also approved in Jagat Narain 
v. Sheo Das (2) ani Nanhi v. Gauri 
Shakar (8), also in Jagan Nath v. 
Ohamp2 (4). Ths leading Caloutta oase 
is Jogdamba Koer v. Secretary of State for 
India (5). These anthorities have been 
followed in Bibi Sodhan v, Harsa Singh (6), 
a single Bensh judgment. They are all to 
tha same offest that the only females ən- 
titled to inherit are the widow, the danghter, 
the mother, the father’s mother and the 
father’s father’s moter. From the above 
authorities if is slear that the Bangal and 
Benares Sohool; of Hindu Lw do not re- 
sognise any other female as an heir. As 
against these authorities the learned Counsel 
for the appellant has placed his relianse on 
Nanak Gir v. Kishen Kaur (7) and the juig- 
ments sited therein. In that judgment it 
was held by a Division Benoh of this Court 
that asister is a bandhu with rights ofin» 
herifance, ard referense is mada to another 
judgdment of this Court, Multani Ohand v. 
Lalu Mal (8), That desision was merely to 
the effeat that sister's grandson ia a bandhu, 
and it is of no assistance to us in this 
eases. The learned Judges also referred to 
Raghunath Kuari v. Munnan Misr (9). This 
judgment, however, of the Allahabad High 
Court has been expressly dissented from in the 
two judgments in I. L, R, 22 Allahabad, 
The two Madras judgments are certainly 
authorities in fayour of the appellant, but on 
this question the Madras and Bombay High 
Courts have differed from the Bengal and 
Benares Schools and are not authorities for 
the Punjab. Counsel for the respondents 
has also pointed ontto us that Nanak Gir v. 
Kishen Kaur (7) is not sven an authority for 
this Oourt, inasmuch as it-has been dissen- 


(1) 8 A. 45; 5 Ind. Jur. 486; 2 Ind. Dec. (xN. 8) 21, 
{2)6 A. 811; A, W.N. (1888) 651; 3 Ind, Deo, 
(N. 8.) 344, 
ain 28 A. 187; 2 A, L.J. 654; A. W. N. (1905) 


(4) 28 A. 807; 3 A. L. J. 87; “A. W. N. (1908) 13. 
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- 18) 180P, R. 1889. ` 
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ted from in two subseqaent judgments, ttz., 
Shambhu Nath v. Ralli (10) and Civil Appeal 
No. 2928 of 191f, in the latter of whioh it is 
staled that the head-note of 161 P. R, 
of 1919 is misleading and that - it 
was never intended to lay down the rule so 
broadly as it is there stated, Woe, therafore, 
must uphold the sontention of Counss! for 
respondents that the plaintiff in this casa had 
no locus stand to sue. 

In these sireumstanser, we dismiss the ap- 
peal with sosta, Counsel forthe respondent 
has made no referenoe to the third aad fourth 
grounds of eross-objections, 


' + Appeal dismissed, 
(10) 52 Ind. Cas. 591; 25 P, W, R, 1919, 





BOMBAY HIGH COURT, 
Seconp Givin Arrear No, 27 or 1919, 
February 1, 1920. 

Present :—8ir Norman Macleod, Kr., 
Ohief Justice, and Mr. Justice Heaton, 
ANNAYA MADYALAYA— PLAINTIFF 
c APPELLANT 
versus 
SIDAYA MURGAYYA SALGAR~ 


DEFENDANT— RESPONDENT, 
Bindu Law—Buccession—Paternal uncle's grandson, 
whether preferential heir as against sister's son, 


Under Hindu Law a paternal uncle’s grandson is 
& gotraja sapinda, and is, therefore, nearer heir 
than a sister’s son, who is only a bandhu, 


Second appeal from the deoision of tha 
Distriet Judge, Sholapur, in Appeal No, 69 
of 1917, sonfirming the deorce passed by the 
Additional First Class Subordivate Judge at 
Sholapar, in Civil Suit No. 626 of 1915. 

Mr, B. G. Rao, for the Appellant. 

Mr. G. P. Wurdeshwar, for the Respondent, 


JUDGMENT,—The only question in this 
appeal is whether the plaintiff, who is the 
siater’s son of Virbhadrappa, is a nearer heir 
than tbe defendant, who is great-grandson of 
Virbhadrappa’s paternal unsle. When the 
succession fell in at the death of Virbhadrap- 
pa’s mother Nilawa, the defendant's father 
was alive, and there san be no doubt that 


126 


D:SARATAI CHATTERJEE Ù, ABIT MOHAN GHOSH, 


the defendant's father, yho’ was. a gotraja 
sdpinda, was the nearer heir than the eistér’s 
Bon whe | would ‘only rank-ss- a bandhu. “The 
appeal i 18 dismissed with 00815, ~’ 

Appeal . distitised, es 
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o. GATOT Heh, abun. a 
“ APFEAL FROM APPELLATE, DECREE . No: 0.° 1891. > 
‘ox 1917. KN 

Maroh 26, 1920. g 
Present :-—Justioe Sir N. R. Chaterjes, KT, 
dnd Mr. ettita. Nawbould. : re (Or, 
DASARATHI CHATTERJEE AND OTHERS 
— DEEENDHNTS— A PPELLANTS 
VET EUs 
ASLT MOHAN GHOSH MAULIK 
Shebait ur GOD RADHA GOBINDA 
DEB THAKUR — PLAINTI PE— 


me: ~ e RESPONDENT. . 

Religious _ ‘éndowment—Contract ` with “dhebat of 

thakur: whëther -terminates on deaih of shebait— 

Limitation Act (IX ’ of 1908), Sch. I, Art, 182, appli- 

cability “OF, to.:aust for accounts by shebait against 
Tahsildar. a a a A 


t ae 


pa 
= oe eS oa r 
5 KG 


Contracts i in respeot, of dedicated property entered 
into by the shebait of” athakur, notin his personal 
capacity but as shebait,-do not®terminate on the 
death of such shebait. Ep. 127, col. 2] . 

The period of limitation cdhtained in Article 1382, 
Schedule I, to the Limitation’ Act applies to a suit 
brought by . the shebait- of 9 thakur ‘against the 
Tahsildar of the debutter properties of the thakur, 
for ascounts, based on a security bond executed by 
the latter in favour of the prëdecëssor of the plaintift 
Tp. 127, éol/ 2P 128; col. 1.) 

Appeal ‘dgaiust the decree: of ‘the District 
Judge, Murshidabad, dated the 22nd. of 
June 1917, reversing that of the Munsif, 
2nd Court, at Kandi, dated the 12th. of 
May 1916. 
` Babu Jatindra Lal Baneries, 


Appellants. 
sage Bhudhar Haldar, for the Respond. 
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ae DGMENT, -This appeal arises out 
of a snit for accounts against an agent, ` 
It appears that the defendant No. 1 
and the predecessor of the defendant No. 2 
‘were appointed Tahsildars’ of the debuiter 
properties of a eertain thakur in 1287 wher 
the plaintiff’s father, Radha Raman,-was the 
shebatt of the thakur, » E, 
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DA ae Wahh a, iaiia So ry at ae 
° +A m Coad a? 


‘The Thasildara exeouted A security bond - 
in Bhadro 1287 in favour- of the thakur’ 
represented: “by -its ‘shebatt Radha” Raman, + 
hypotheesting™ sertain immoveable properties 
for the dug” parformanse of their duties 
as gomasta, They: asted as Tahsildard' till’ 
Ohoitra 1316-#hen one of’ ea died and” 
the other, the defendant No, 1, «worked - 
till Sraban 1718 when he was dismissed. 
The plaintiff's father died in Bhadro‘1310° 
when the plaintiff snoseeded as  shöbait òf 
thes hakir, E AE A a 

‘ ‘The' ‘present: duit Was instituted": on, “the. 
Lith “May 1915" against* the” ‘defehdante ` 
for ` adddiints ‘ from “1311: to, 1317) “The” 
Court ° ‘of first ‘Instance’ held that tho- 
agenoy’ terminated “oh ' the’ “death “of the’ 
plaintiff's - father in Bhadro 1310 and, there. ' 
fore; a’ new ‘agency -WAS oreated, and that. 
thié’suis was -goveriiéd not’ by Article’ ‘132,- 
but by Articla- 89 of tha Limitation ‘Act. 
That Gourt adodrdingly held ‘that ‘the sait 
was barred. by limitation. On ‘appeal, the’ 
learned: District Judge held that the death : 
of thi ‘Radha Raman did not _ terminate- 
the agendy, and -‘the suit: was, therefore, - 
in’ time under “Article 132 of the Limita- 
tion Aot. The defendants have Sppealed | 
tô this Oourt. 

-It is well settled that Artiola 132 applies. 
where the suit is not merely for -acsounts ` 
but is one to enforce in the plaintiff's- 
favour the charge ereated to secure the 
moneys whieh might be found due from _ 

the agent to his principal on his accounts, | 

Sée--Hofezuddin Mandal v, Jadu - Nath. 
Saha (3) and Madhusudan Sen VF, Rakhal: 
Chandra Das (2), where the wase of Jogesh ` 
Chandra v: Benode Lal Roy (3), was: 
dissented from; and Trotlokhya ‘Nath Mandal ` 
v.. Abinas ° Ohandra’ Roy (4).° That proposi.’ 

tion is not: disputed before ns on bebalf ' 
of thə appellants, but what is eontended 
on. their behalf is that, the. agency termi- 

nated.:on the death of. , plaintiff’s father, 
Radha Raman, in Bhadro 1310 and the 
plaintiff, therefore, cannot sue upon the, 
hypothesation bond. - Reliance was. plased ` 

upon oertain. obsérvations of, the Judicial 
Committee i in the oase of Jagadindra Nath - 


(1) 35 0.293; 12 0. W, N. 820; 7 O. L. $. 279, 7 

(2) 30 Ind. Cas. 697; 48 C. 248; 19 CO. W., N. 1070; 
22 0. L. J. 552. 

(8) 5 Ind. Cas. 59; 14 C, W. N. 122, 

(4) 24 Ind, Cas, 18; 210, L. J, 469. 
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Roy. v. Hemanta Kumar: ‘Debt. (5Y. Their 
Lordships observed: “There is no doubt 
that:an idol may -be regarded asa juridi- 
oal person capable as .such of. holding 
property, - though. it- is only in, -an -ideal 
sense that, property. is so held. And ‘pros 
bably this. is the true legal view when 
the. dedioation is of tha: | ‘completest kind 
known to the law... Bat there : may... ba 
religious dedieationa ‘of. a. lasa ` . complete. 
éharaster,...,..,.. But assuming. the. religious 
dedisation to, baye been of the. atrigtest 
charaater, seo that the pogsession 
and management ‘of the dedicated property. 
belongs to - the, shebait. „And this oarries. 
with the right to bring whatever suits 
ars necessary . for - the protection -of 
the _property. Every: ‘gush | right. of -. suit 
is . Vested. in the sheboct, not in the - idol. ” 
It is. , conteridad that the agenoy „terminated 
on the ‘death, of the shebait . Radha 
Raman, and . the present shebast, the 
plaintiff, has.no right to sue upon. the 
hypothecation .bond. But the oases of 
Jagadindra Nath Roy y. Hemanta Kumars 
Debi (5),. does not support the above 
eontention. In that oase thé shebatt was 
a minor when he was dispossessed, and the. 
suit for recovery of possession was instituted 
within thies years of hia : attaining maj jority. 
The. question was. whether. s, _shebart `of. 
a thakur was entitled to the » benefit of 


the provisions of gestion 7 of the Limita., 


tion Aot. Tbe High Court held that the 
proprietary right being in the . thakur, 
the shébatt was not entitled to saoh benefit, 
The Judicial Committee . pointed ont that, 


although a thakur may be regarded as a- 
juridical person oapsble ay such of holding . 
property, the possession, and management of . 


the dedisated. property belongs to the shebatt. 
and the right. of enit being necessarily 
vested in the shebatt, he was entitled to 
the benefit of the provisions of sestion 7 
of the. Limitation Aot, Their Lordships 


did not lay down that’ contrasts in-respeat . 


of the dedisgted. property entered into by 
the ‘shebaté of a thakur terminate on the 
death. of sueh shkebatt. In the case of 
Maharanee Shibessouree Debia v, Mothooranath 
Acharjo (6), the Judicial Committe, with 


(5) 82 O. 129 at p. 140; 81 I. A, 208; 8 0. W. N. 509; 
6 Bom. L. R. 765; 1 A. L. J. 585; 8 Sar. P, O. J. 698. 
(6) 18 M. I. À. 270 at p. 278; 13 W. B. P,O. 18; 
B Suth, P. C. J. 390, 2 Sar. P. 0. J, 528; 20 E. R. 552, 
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referenée to the : rights of a ‘shebitt 
observed: “Where land ia dedisated tò the” 
religious services of an: idol,*the rents oË 
the land -ojnstibute in legal" soitéinplation, 
the property of the idol and the“ ghebarë 
has not the legal “propérty, but only’ title. 
ofa, i manager: of-a religious endowmeht, 488 
and in Prosunno Kumart Debya “y.” > Golab” 
Ohand Baboo- (7), theie Teordghipa obsérved., 
as follows t— 16 is only’ in an ideal” sétise” 
that property’ can be said to` belong to An 
idol; and’ the pgasession and: management, 
of it must, in the ‘nature’ ‘of ‘things; ‘be 
entrusted to sdme person aS ahebatt, : a ‘or. 
manager. It: would : seem to ‘follow ‘that’ 
the person sə entrusted ‘must “of neveshity’ 
be -enipowered = toż: do’. whatever ‘may bo” 
required for the service of the ‘idol “and” 
for. the *benefit™ and preservation of its 
property, at least to a3 great a degrea 
as ths manager of-an ‘infant heir. If this 
were not so, the estateof the idol might be 
destroyed or wasted, and its worship dia- 
continued for want of the nesossary funds 
to preserve and maintain them", And, 
later. ọn, with reference to. the position. of. 
a former shebatt: and the _Susseeding” 
shebatts, they fay ` theat” the - sugeseding 
shebutle -in fast form a soutinuing repre- 
sentation of the idol’s property,” 

In the: oase of Jagadindra Nath Roy v., 
Hémanta Kumari Debi (5), their Lordships 
did not lay down any rule sontrary to that 
laid down in the above ` gases 5 and, all that 
was said was that the possession and manage. . 
ment of tbe dedicated property‘are vested in 
the shebatt, and the right. of. suit being 
therefore in the_skebait, be ‘was: entitled. . to. 
bring: the suit within three years of his attain-- 
ing majority, as he was a minor when the 
dis possession. took plaos. It ‘does. not follow. . 


» P 


“that ‘all eontracts with the shebatt. of . a: 


thakur eaase to bə operative’ on the death : 
of the partionlar shebatit, where the contraot 
is- not one with the shebail personally, 
Having regard ta the fact shat the- posi- . 
tion of -a -skebatt is that of a manager of 
A. religious endowment, and to the- obssrva- ` 
tions in’ Prosunno Kumart Debya’s s case (7), 
vit., that “sueceeding. shebatts -in fast-form a ` 
sontinuing representation of the idol’s pro- 
perty,” we-hold that the sontract -entered 
into between the Tshsildara and Radha ` 


(7) 2LA. 145; 14 B. L. R, 450 (P. O.); 3 Sar, P, © 
Ç, ds 449; 28 WwW. R. 253; 3 Sath, P: Q. Je 102, a 
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Raman, the former shebait, did not terminate ~ 


on his death, but oan be sued apon by the 
present shobait. The hypothesation bond, as 
stated above, was not exeouted in. favour of 
Radha Raman in his personal capacity, but 
as shebatt of the thakur. We are assord- 
ingly of opinion.that the present shebait oan 
sue to enforse that bond. 

We do not think the pasion of -the 
Tahsildars is that of sub-agents or that the 
sub-ageney terminated on the death of the 
shebatt, Radha Raman, ag, pontpaner: on 
behalf of the appellants. 

We have already said that Artiole 182 
of the Limitation Act applies fo the oase. 
That being so, the suit is not barred by 
limitation. The appeal is acsordingly dis- 
missed with eosts, 
= Appeal dismissed, 


ene 
Eee r 


NAGPUR JUDICLAL COMMISSIONER'S 
COURT, 
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O.vit Revision No, 198 B-or 1919, 
Jane 17, 1920, 

Present:—Mr, Maenair, A. J. O. 
CHANDRABHAGA—Dertnpaxt No, l— 
APPLIGaNT 
versus 
HARSUKHDAS AND orazra— 
Pratntives Nos. 1 AND 2—Daranpant No. 2— 
Non: APPLICANTS, 

Contract Act (IX of 1872), s. 69--Probate—Decree 


against assets —Payment by eaecutor-—Probate revoked 
— Suit to recover amount paid, maintainability of, 


Plaintiffs obtained Probate of a Will, and after. 
wards admitted a claim against the deceased, and 
a decree was passed against the assets of the 
deceased in their hands, and they made payment, 
The Probate was subsequently revoked, whereupon 
they brought the present suit to recover the sum 
paid by them stating that no immoveable property 
of the deceased was in their hands: . 

‘Held, that the suit must fail as the plaintiffs 
were not interested in making payment of the 
amount due under the decree inorder to ‘protect 
the assets of the deceased, and they, consequently, 
were not-justified in making the payment, 


Civil revisionof the judgment in Small 
Cause Suit No. 70 of 1919, passed by the 
Judge, Small Cause Court, Morsi, dated the 
"th August 19419, | e i 


_ INDIAN OASES, 
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Mr. G. Y. Deshmukh, for the 
oant, i 
Messrs. M. R. Bobde and P. N, Bapat, for 


the Non- Applioant. 


JUDGMENT.—The plaintiffs had obtained 
Probate of a Will exeouted by the deacased 
Ramehandra. After they had obtained 
Probate, they admitted a slaim against 
Ramohandra and a deoree was passed against 
the asseta of the deeeased in their hands. 
The exesution was taken out and the 
plaintiffs made payment. Snbsequently, the 
Probate was revoked by the High Court. 
The plaintiffs now sue to resover tha 
amonnt paid by them from the defend- 
ants. 

The oases sited by the learned 
Small Cause Court Judge and the oases 
sited by the responderte’ Counsel are all 
eases in whieh payment was made to 
avert an imminent danger. Failure to pay 
land revenue is, ordinarily, followed by sum- 
mary prosedure., The plaintiffs state that 
bo immoveable property belonging to the 
deceased was in their hands, In the 
siroumstances, 1 do not think they were 
justified in. making the payment. They 
sould have waited until some property had 
actually been attached. If they had pleaded 
they were in possession of moveable property 
thée-oase might have been different. As it is, 
they. have failed to make out that the 
payment was a genuine payment made 
without haste in order to protest the 
assets of the desensed. I, therefore, kold 
that the plaintifis ` were not interested in 

making payment’ òf the amount due under 
the decree. The learned Judge is mistaken 
in law as he considers that payment of 
a sum due is payment by a person inter- 
ested whether the estate is in danger or’ 
not. The judgment of the lower Oourt 
ia reversed end the claim is dismissed, The 
respondents Nos. 1 and 2 must bear sosts in 
both Courts. No separate Pleader’s fee for 
respondent Na, 3. 


Appli- 


_ Application allowed. 
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BOMBAY HiGH COURT, 
URIMINAL APPLICATION FoR Revision No, +34 
or 1920, 

August 24, 1920, 
Present:—Mr. Justise Shah and 
Mr, Justice Crump. 

G. S. FERNANDBEZ—Acousep. 
versus 
EMPEROR—Paoseovtor 


Criminal Procedure Gode (Act Y of 1898), s. 842,’ 


applicability of,to trials by Presidency Magistrate— 
Enamination of accused, necessity of. 


A Presidency Magistrate trying an accused por- 
Son for an offence punishable under section 252 of 
the Penal Code is bound, before convicting, to 
examine the accused person in the manner prescrib- 
ed by section 312 of the Criminal Procedure Code, 
and an omission to do so, is an illegality which vitiates 
the proceedings. [p. 181, col. 1; p. 182, col. 2.) 

Criminal application from an order passed 
by the Sesond Presidensy Magistrate, 


Bombay. - 


Mr. Binning (with him Mr. A. Q. Desai), 
for the Asoused. _ 

Mr. 8. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Saag, J.—In this application it has been 
urged on behalf of the applicant that, after 
tba witnesses for the prosesution were 
examined, the aceused was not asked 
to explain the evidenaa against him aa 
required by seation 342 of the Oode of 
Criminal Procedure. The offense charged 
. was punishable under scestion 352, Indian 
Penal Code, and the prosedure applicable to 
the oase was that provided for the trial of 
summons oases. The trial was held by the 
Sesond Presidency Magistrate. . On behalf of 
the Orown it is urged that the words of 
gestion 342 are controlled by the words ‘if 
the Magistrate thinks fit’ used in sestion 245 
and ‘if any’ in sestion 370, olause (f) of the 
Code, and that the Magistrate was not bound 
to question the accused as required by section 
342 in the trial of a summons oase before 
eopvieting the aceused. 

We salled for a report from the learned 
Magistrate as to whether the asoused was in 
fast questioned at the elose of the prosecution. 
ease under sestion 342. We have received a 
report on that point and the learned Magis- 
trate has also submitted a supplementary 
report asto the practise followed in snoh 
eases by the Presidency Magistrates and as to 
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the grounds upon which the prastioe is based. 

In view of the report and the record of tha 
oase, it may be taken as a fact that the accus- 
ed was not asked any questions after the 
proseantion witnesses were examined as 
required by seotion 342 of the Code. We 
have, therefore, to consider whether it ewas 
obligatory upon the Trial Magistrate in this 
oase tu question the acoused generally and, if 
so, what is the effeot of the omiasior upon the 
present case, 


These questios must be sonsidered with 
referen’e to the provisions of the Code, and 
it is slear that we canvot allow considerations 
of conveniense and practica to sontrol the 
plain meaning of the werds used in a Statute, 
If the interpretation involves any inconveni- 
enseor departure from any prastios whieh 
may be found to be suited to any slass of 
oases, it would be for the Legislature to son- 
sider the matter, 


Dhe words of sestion 349 are slear, The 
material words are these: “For the purpose 
of enabling the assused to explain any sir- 
cumstances appearing in the evidence against 
him the Oourt...shall...question him general- 
ly on the sase after the witnesses for the 
prosecution have been examined and before 
he is eslled on for his defence.” The section 
oocurs in the Ohapter relating to general pro- 
visions as to inquiries and trials: and there 
san be no doubt and it is not disputed that it 
applies to the Presidensy Magistrates as much 
as to other Courts. The purpose of the 
provision is clear, and a general provision of 
this, character, applicable to all Courts and to 
all inquiries and trials under the Code, ought 
to be given effeot to unless there are olear 
words to render it inapplicable to any par- 
tioular oase or olass of oases. 

The provisions mainly relied upon hy the 
Government Pleader as limiting the operation 
of these words are to be found in the Ohapter 
relating to the trial of summons oases. It ia 
urged that the provisions of that Chapter 
leave it to the dissretion of the Magistrate to 
question the accused after the witnesses for 
the prosecution are examined. Seotions 242 
and 245 are relied upon as having that effect. 
It seoms to me that, when the provisions are 
examined oarefully, they do not involve any 
sueh limitation. Seotion 242 requires that 
the acsnused shall be questioned at the beginn- 
ing on the particulara of the offence, of whioh 
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he is aceused and thatit shall not be necessary 
to frame a formal oharge. Sestion 244 
provides that ifthe assused does not- admit 
that he has committed the offence, the 
Magistrate shall proseed to hear the com- 
plainant (if any) and take all sach evidence 
as may be produced in support of the 
_ prosecution and also to hear the assnsed 
and take sush evidenae he produaes in his 
defence. Section 245 provides that, upon 
taking the evidence referred to in sestion 
244, and such further evidence Gf any) 
as the Magistrate may of his own motion 
eause to be prodused and (if he thinks fit): 
examining the acoused, the Magistrate may 
acquit or convict the adonisi: It is olear 
that sestion 244 requires the Magiatrate to 
hear the accused and to record the evidense 
whioh he sdduoes in his defense after the 
prosésution evidence fs recorded. This is quite 
eonsistent with the provisions of sestion 342, 
and does not suggest any inference against the 
application of the prévisions of section 342 to 
the trial of summons eases. Seotion 245 oon- 
- tains the words ‘if he thinks fit’; but, having 
due regard to the context, it appears to 
me that the words are, used with reference 
to the further examination of the asoused 
whioh may become nesessary or .desirable 
in virtue’ of the evidensee which the Court 
may oall of its own motion. When we 
have a general provision as to the neces. 
sity of questioning an aesused person to 
enable him to explain the evidence againat 
him after the witnesses for the prosesution 
are examined, the other provisions in the 
Oode should he read, as far as possible, so 
as to avoid an inconsistency. A partioular 
provision may osontrol or limit a general 
provision, but the intention to limit the opera- 
tion of the general provision must be clear, 
The words ‘if he thinks fit? do not, in “my 


opinion, sontrol.or modify the provisions of. 


seotion 442, but are sapable of being read— 


and should be read—as serving a suffisient- 
purpose, consistently with the-provisions of- 


geotion 342. ‘The suggestion made by Mr, 
Binuing that ths words ‘if he thinks fit’ sre 
need in section 245, as it may not be necessary 


for the Magistrate to examine the sesused- 


if he into be acquitted, may afford a further 


explanation of the use of the words with-- 
out indisating any limitation upon the pro. - 
visions of section 342, Ona consideration’ 
gf the provisions of this Chapter, I am 
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- 842 in the sense suggested. by the Crown: 
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unable to hold that the Magistrates are 
relieved in the trialof summons cases from 
the obligation of questioning the acotsed 
generally under section 242 to enable him 
to explain the evidense against him after 
the witnesses sor ‘tthe proseention” are ex- 
amined, a 

The provisionsof section 370, olause (f), 
do not suggest any inference to the contrary. 
The words if avy’ do not in any sence 
control the words of section 342.. It has 
been held by this Court, -ard it is conceded 
in the argument, that, in spite of these 
words, if is obligatory? upon the Presidenoy 
Magistrates to examine an accused person’ 
under section 542 in the. trial of warrant, 
gases The words ‘if any” are: used in 880+, 
tion 289 of the Code; and, in spite of these: 
worde, the relaxation of the rule contained in 
section 342 is not allowed in the trials by. 
Sessions Courts: see Emperor v. Savalya (1),. 
Emperor vy. Raju Ahilaii (2) anc Basapa Nin- 
gapa ¥. Emperor (3). The ‘purpose oft eation 
370 is to stats the particulars to be resorded 
by the Presidency Magistrates - instead of 
a judgment as provided in section 367 and 
not to lay down whether an accused person 
shall be questioned or not in a . particular 
oasa or slasa of sages. I do not think that- 
the words ‘if any’ used-in olanse (f) of 
that seotion ean be properly used as modify- 
ing the provisions of sestion 342 as regards 
the Presidency Magistrates. If that oon- 
struction were adopted, section 342 sonld 
be rendered nugatory even in the trial of 
warrant oases by Magistrates and >` trials 
by Sessions Courts, as the eame werds are 
used in sections 253 and 289%. .of the Code. 
It ssems to me that the weakness of the’ 
argument urged on behalf cf the Crown ia 
indicated by the ciroumstance that, without: 
a laboured attempt to sontrol or limit the 
plain meaning of the words of a seotion: 
applicable to all trials and inquiries- by- 
reference to provisions in different chapters 
relating to different purposes, the result con. 
tended for by the proseoution eannot “be: 
reached. T should say that if the Legislature 
intended to limit the application of section. 
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“(D 9 Bom, L. R. 356; 5 Cr. L. J. 832. 
(2) 9 Bom L, B.780;6Cr L; J, 74 ` T 
(8) 81 Ind. Cas, 265; 17 Bom. L. R 89216 Or, 1, 
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there would have been slear words.to that 
effect. in the section itself, In the Chapter - 
relating to general -provisions as to inquiries 


and trials there are some sections of limited ` 


application and the words indicating the’ 
limitation are to be found in sush sestions, 

I may mention that I have referred to 
the different provisions relating to the ex- 
amination of the acsused in the earlier Oodes - 
of 1861, 1872 and 1882, and in the Pre- 
sidensy Magistrates Act. (IV of 1877). The 
scheme of the existing provisions as to the 
examination of the #fecused was adopted in. 
the Oode of 1882, I do not think that it 
will serve any useful purpose to examine 
them in detail: it is suffisient to say that 
I have not been able to find any indisation 
therin to favour .ghe aontrary view. I 
am, therefore, satisfied that the assnsed 
should haye been examined in this 0a20 AS 
required-by section 342. . 

The question relating to the manner in whioh 
such examination. is to be recorded under 
seotion 464 stands on a different footing. On ` 
hat, point I-do not find any spasial provision 
regarding the Presidenoy - Magistrates exsept . 
tliat contained in seation 354, sub section (8). 
As regards the regording of evidence, sestion -- 
362 makes a spesial and spesifie provision for 
the Presidency Magistrates. It is not withont 
signifisanos that in seation 364, whieh is to | 
bə fcund in the same Ohapter, no similar 
différentiation is made as regards the manner 
of recording the examination of an acsused 
person by the -Presidensy Magistrates. In 
the present oase, however, the point is. not 
whether the examination of the assased 
wags properly resorded or not, but whether 
the accused was questioned at all after 
tho- ` witnesses for the proseaution were 
examined. 

-The omission to examine the assused, as 
required by section 342, cannot be Aa 
Having regard to the Daturo of the offence 
and the facts of the oase, I do not think 
that it is necessary in the interest of justice 
to order a re-trial. I would, therefora, 
set aside the aonviotion and sentense and 
direst the fing, if paid, to be refunded, 
““Oxgume, J.—The question ‘whieh arises for 
desision at the outset in this oase is, whe- 
ther a Presidenoy Magistrate trying an 
acsused person for an ‘offence ` punishable 
poder ‘section 352-. of the Indian Penal 
A Qode is bound, before oonvieting, to examine 
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the aesused person inthe manner présoribed 
by sasction 342 of the. Code of kee 
Prosedure. gr 


The prosedure to ba followed by. ` Prési. ” 
denoy Magistrates differs from the „prosedura“ 
ta be followed by other’ Magistrates” only: 
in those particulars ‘whieh are speeifeally 
laid down. in the Code of Criminal Progedure | t 
and, in this respeat, the relevant seotions are | 
sections 362 and 370 whieh pressribe the 
manner in whieh the eévidenca and’ the. 
judgme¢nt respestively shall be redordad, 
These two sections form exeeptions to the 
provisions of Ohapters XXV and XXVI: 
whish desl with the mode of resording. evi-- 
densa in inquiries and trials and with thejadg-: 
ment. Prima facte, nothing in these Chapters. 
has any bearing on sation 342 whieh 
belongs to Obapter XXIV whioh, sontains - 
general provisions as to inquiries and trials. ` g 
The words of section 370 (f) “ the ples 
of the acaused and his examination (if any)’ 
do not in reality affect the present question, 
for if cannot ba doubted that there are, 
eases, other than those in which an áosused ` 
person is sonvisted, where it is unnesassary 
to record his examination under section 342.. 
If, for instanee, there is an acquittal uader” 
section 247 or 248 or a dissharga under’ 
seation 253 thë&æ may be no ossasion for 
the examination prescribed by section 342. 
That this is so is plain, if it is Bina kh 
that the examination of the acsused under 
that section is obligatory only for tho 
purpose of enabling him to explain any 
eiroumstanae appearing in evidense against 
him. If there ia nothing to explain, ‘thera 
is no neoessity for the examination, 
Oessante legis ratione cessat ef ipsa lex, . © 


There is, therefore, nothing in the spssial 

prosedure provided for Oourtsa of Presidency 
Magistrates ‘whieh, forthe purposes of tha. 
present question, needa to ba . taken into 
assount With the exesption of. the twa 
particulars noted in the preceding paragraph, 
the prosedura for the trial of summons 
eases and warrant eases is applieable in thosa 
Courts. 
‘ The present dasa was a summons oase; 
and ths question may, therefore, bə generally 
atated thus: is a Magistrate, before son- 
visting an acoused person of an offense 
triabla asa summons pase, bound to examine 
him as requirsd by seation 342 9” 
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"The- mandatory portión of sestion 342 
may be set out asfdllows: “ For the pur- 
pose of’ enabling the acoused to explain any 
siroumatansces appearing in the evidence 
against him the Court...shall,..question him 
generally on the cage after the witnesses 
for the prosecution have been examined and 
before he is salled on for his defense.” 
This is one of the general provisions ag 
to inquiries and trial>, as state] in the 
title of Ohapter XXIV cf phish it forms 
part, If has been held by this Oouyt that 
it applies to trials before a Court of Session 
in spite of the words “if any” in seetion 
289: Emperor v. Raju Ahilazt (2) and 
Emperor y, Savalya (1). It bas also been held 
by this Ocurt that a Presidency Magistrate 
cannot convict an acoused of an offence 
triable as a warrant oase without resording 
his examination under this section : Emperor 
y. Harischandra (4), 
the point has not hitherto been desided 
with reference to summons oases, 
“ Prima facie, section 342 is of general 
application and is based on the salutary 
principle that an acoused person should 
haye an opportunity of furnishing an ex- 
planation before he is eonyioted. The 
Legislature has not specifically excepted 
eases triable under Chapter XX (summons 
sases) from its operation, And the general 
prinsiple on which it is based applies to 
those eases as strongly as to any other 
eases, But it has been urged that the 
language used in that Chapter exeludes 
the applicability of sestion 342. Relianee is 
placed on the words ifhe thinks fit” in 
section: 245 (1), It has been held, as I 
have already stated, that similar words in 
section 289 do not have the effect contended 
for. It is significant that these words occur in 
paragraph (1) of the section which deals with 
acquittals. We are not now sonserned with 
oases of asquittals, Aa J have already 
pointed out, there may be cases in whioh 
the Court finds nothing for the assused to 
explain, and in suck oases it may have 
a disoretion not to examine the acoused, 
But I am unable to infer from these words 
that where the Oourt finds that damnatory 
viroumstanses appear in the evidence against 
the asensed, there is any discretion in the 
matter, : lt is to -be remarked that section 


a 10 Bom., Li, 2, 201, | Cr, L, Je 194, 
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244 (1) makes it obligatory on the Magis- 
trate to “hear the ascused after the evi- 
dence for the prosesution is resorded,” 
and I find it difisult to hold that, bad the 
Legislature intended to exolade the appli- 
sability of sestion 34?, they would not 
have done so in plain terms, 


The seope of s3etion 342 has bean the 
subjest of disonssion in & recent oase 
before the Patoa High Oourt Raghu Bhumi) 
y. Emperor (5). The point there was 
as regards Sessions trials, but it appears 
that Sultan Ahmed, J.f was inclined to hold 
that section 312 did not apply to the trial 
of summon; sasea. The remarks upon this 
point are, of sourse, obiter, The distinstion 
suggested, however, is that the worda “ before 
he is called on for bisedefeno3 ” ocsurring 
in cestion 342 are found in -sestion 256 
whioh deals with warrant cases, and in 
section 239 which deéals with Sessions 
trials, but do not appear in Ohapter XX 
whisk prescribes the prosedure for the 
trial of summons sases. With all deference, 
I am osonstrained to say that the argument 
depends upon matters of form rather than 
of substance, To call upon an acoused 
person to enter upon his defenses is a 
nesessary ingident of every trial, Though 
that precise form of words is not used, 
the thing itself is indisated with sufficient 
slearness in. sestion 244. A Magistrate 
trying a summons case must nesessarily, 
under that seotion, ask the aceased what 
he has to say, and if he wishes to examina 
any witnesse2, aud when a Magistrate does 
this he doas in substance vall upon’ the 
accused to enter upon his defence. 


After giving the matter my best Gone 
sideration [ find no substantial reason to 
doubt that section 342 is applicable to 
the‘ trial of“ summons cases to the éxtent 
whioh I have endeavoured to indicate. Tha 
omission to somply with the sestion muet 
nscessarily attract the same soneequense in 
these as in other trials, and it follows, I 
think, that fhe illegality vitiates the pro- 
ceedings. 

It is not necessary to pronounce upon 
the meritr, bua‘, in view of the trivial nature 
of the offense, and the .cironumsianoes as a 
whole, no useful purpose would be served 


(5) 58 Ind. Ovs. 49; 65 P. L. J. 4205/1 P.-L, T, 241; 81 
Cr, L. J. 705, 
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by a retrial. I would set aside the son- 
vistion and sentense and direst the fine, 
if paid, to be refunded. 

Conviction and sentence set aside, 


CALCUITA HIGH COURT. 
Catminat Revisién No. 524 or 1920, 
July 30, 1920. 

Present :—Justise Sir N. R. Chatterjaa, Kr., 
and Mr. Justise Cuming. 
MUKBUL ALI—Petitionser 
SUErsus 


EMPEROR—Obpposite Party, 
Opium Act {I of 1878), s. 9 (co) —Contraband opium 
in possession of passenger by boat—~Boatman,* liability 
of. 


The mere fact that a passenger by boat has 
contraband opium with him, places no liability on 
the boatman to give any satisfactory account of 
the opium; more especially where the prosecution 
evidence shows that it was the passenger who had 
the opium ; the boatman, in such a case, cannot ba 
convicted under section 9 (e) of the Opium Act. [p. 
134, col. 1.] 

FAOTS appar from the judgment. 

‘Mr. Ashraf Alt, for the Orowa.—The pati- 
tioner is rightly convicted of an offense under 
sestion 9 of theOpium Act. Reads seotions 
9 and {10 of the Opium Ast. Sastion 
10 of the Aot makes iteslear that in a pro- 
seoution under sestion 9 of the Opium Act 
there is a presumption against the assused, 
The ordinary principles of Criminal Law 
do not apply to sush cases because in 
these oases the Statute expressly laya down 
‘that, unless the contrary is proved, all opium 
for ‘whish an accused person is unable to 
give a- satisfactory assount, shall be pre» 
anmed to be opium in respest of whioh an 
offense was committed under the Act, Rə- 
fers to Government of Hastern Bengal and Assam 
v. Seraj-ud-Din (Hmporor v, Hamid Al) (1). 

Babu Narendra Kumar Das, for the Paeti- 
tioner.—I was only a sommon carrier, There 
18 nothing to show that I was aware that 
the passenger - bad opium with him. Ifa 
sommon -sarrier ia to be held liable under 


_ (1) 5 Ind. Cas. 555; 37 Q. 24; 14 0. W, N, 808; 12 
Cr, L, d, ae $ 
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sush ciroumstanses, it would be impossible 
to sarry on his business, and from prinsiples 
also it is obvious that the Legislature 
could not have intended such absurd con: 
sequenoes, 

Mr, Ashraf Ali in reply.—A common earrier 
is not exempted from the provisons of ebotion 
10 of the Opium Ast, The position might 
‘be exeeptional but not «absurd. See Ohedi 
Mala v, King-Hmperor (2). 

JUDGMENT,—The petitioner in this sase 
has been sonvieted under sestion 9, slause 
(c), of the Opium Act, 1878, and sentenced 
to rigorous imprisonment for two months and 
a fine of Rs, 100. e- 

The petitioner is a boatman who plies 
Shampan in the river Karnafully in Chitta- 
gong. Onthe date of oscurrenese he plied 
his boat and took covey one Abdal Rashid, a 
resident of Halishabar, who is a Lascar of the 
steamship Minkla to the said steamer whish 
was to start the next morning for Rangoon 
at 9a.m. The Excise” Officers, who had 
received information that opium would be 
smuggled by the crew of the steamer, kept 
watek and at 2 o’elock in the night, the 
boat whieh was plied by the petitioner 
was seized by them. Thereupon, Abtal 
Rashid threw out a bundle inta the khal, 
which was subsequently resovered and 
found to sontgin 4 seers of opium. Both 
Abdul Rashid and the petitioner were tried 
under seation 9, olause (c), of the Opium Aot. 
The former was sentenced to six months’ 
rigorous imprisoriment with a fine of Rs. 309, 
and the latter fo two months with a fine of 
Rs. 100. 

The petitioner, admittedly, is a boatman and 
it is not suggested that the opium belonged 
to him. The information received by the 
Eixoise Officers was that the lerew of the 
steamer would smuggle opium. Abdul 
Rashid was one of the screw. He oaarried 
opium in the boat and he has been rightly 
oonvioted, But we do not see how the peti- 
tioner, who is a boatman, san, in the sirenm- 
stangas of the present oase, be sonvieted under 
gestion 9, 

The learned Deputy Legal Remembranser 
relies upon seotion 10 of the Aet which 
lays down that, in a prosecution under sestion 
9, it shall be presumed until the sontrary 
is proved, that all opium for whioh an 


(2) 8 C. W, N, 349; 1 Er. L, Je 205, 
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tascused person is unable. to acoount satisfac- 
‘torily, is opium in respect of which he has 
‘sommitted an offense under this Act. 

It is nessssary to consider in what circum: 
stanses a boatman may be said to-be in pos- 
“session of-the opium found in his“ boat. In 
‘the Present ease, when the Exoise Officers 
deized -the boat, Abdul Rashid -threw out a 
“bundle into the kal. There is evidence of 
one of, the Exeise Officers that: -Abdal Rashid 
“wah sitting in the Shampan with a bundle 
‘and the petitioner, Mukbul Ali, was plying 
-tho Shampan, So, according to the e?idence 
-of the prosesution itself,’ the opium was with 
Abdul Rashid, though the latter was in the 
Shoat plied by the petitioner. In these sireum- 
“Stanoee, we are unable to hold that the 
“petitioner had to give any satisfastory 
-gesount when the evidence for the proseou- 
étion itself shows that if was Abdul Rashid 
“who had the opium with him and who threw 
“ib into: the river. , The time of osocurrence 
-was 2 o’slosk at night, but there is nothing 
“to - show that the boatman was aware 
that Abdul Rashid had with him 4 seers of 
“opium, 

The“ Court below placed much reliance 
inpon the fastthat Abdul Rashid was going 
:to the steamer at 2 o’slock at night though 
ithe steamer was not going to start until 9 
‘a. M, the next day; but that would not 
“necessarily raise any suspicion inthe boat- 
“man’s mind, as people go to steamers at all 
Dne: 

-We think, having regard to all the oiroum- 
“stances, that the conviotion of the petitioner 

_and the sentence passed uponhim muat be 
“met aside and the fine, if paid, will be 
“sefunded to him He will be discharged from 
“his bail- bond. 
Conviction and sentence set aside, 
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ALLAHABAD HIGH COURT. 
. ORIMINAL “Rererrnce No. 480 or 1420, 
August 3, 1920. 
_ Present :— Mr. Juedios Piggott. 
- MUHAMMAD W ASI— PETITIONER 
VErsSUs 
EMPEROR— Oprosire Party. 
Criminal Procedure Gode “(Act Y of 1888), s.-110— 
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Security for good behaviour Qurety offered, oe 
of, without valid reason, legality of, 


Where a person is called upon to furnish security 
under- section 110 of the Criminal Procedure Code, 
the mere fact that the surety offered isa relation 
of that person, is on intimate terms with him and 
ig named by him asa witness, is nota valid reason 
in Jaw for refusing to accept the surety. 


Criminal Referenee by the Sessions Judge, 
Moradabad. 

FACTS appear from the following Resom: 
mendation by the Sessions Judge :— 

The learned Magistrete in this oase salled 
upon one llias to furnish sesurity for good 
behaviour under sestion 110 of the Criminal 
Prosedure Code to the extent of Rs. 100 for 
one year. ` 

One Muhammad Wasi, a petty Zemindar 
and a relation of his, ~otfered the seourity 
required but the learned: Magistrate refused 
it on the ground that it was not sueh as ‘to 
keep him bask from mishebaviour and that, 


on the other hand, he appeared to be on 


intimate ferms with Ilias ‘as he was named 
asa witness in his defense. . In view of the 
ruling in Emperor v, Shib Singh (1) and 
-Munshi Singh v. Emperor (2), I am of 
opinion that the learned Mestetrate was 
not right in refusing the seonrity. 

Muhammad Wasi possessed some Zernindari 
and str and khudkasht land as deposed to 
by the Patwari and was the maternal unele 
of llias. He was, therefore, as the Patwari 
stated, the most likely person to have the man 
under his sontrol and, therefore, a desirable 
surety, His relationship was an advantage 
rather than a disadvantage, and nothing 
whatever was shown against his own eharae- 
ter. 

I, therefore, submit the resord to the 
Hon'ble High Court with the resommenda- 
tion that the Magistrate may be dirested to 


-acsept the surety and discharge Ilias. . 


JUDGMENT,—In my opinion, the learned 
Sessions Judge was obviously right in 
_referring to this Court the Magistrate’s order 
refusing to asespt the sesurity-bond offered 
by one Mohammad Wasi for the good 
behaviour of Ilias, who had been ordered 


“to furnish sesurity under sestion 110 of the 


Oriminal Prosedure Code, The Magistrate 
shows no valid resson in law for refusing 


(1) 25 A. 181; A. W, N (1902) 197. 
= (2).55 Ind, Gas, 738; 18 A. Ld. 824; a Or L J. 
865, 
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to asoept this sesurity. I set aside the order 
in question and direst that the sesurity- 
bond furnished by Mohammad Wasi be 
aocepted, .? 
Order set aside, 


BOMBAY HIGH COURT. 
URIMINAL APPLICATIONS FOR REVISION 
X Nos. 110 anp 113 or 1920. 
š July 12, 1920, 
Present :—Mr. Justices Shah and 
Mr. Justice Cramp. 
RAJARAM BHAVANISHANKAR 
AND ANOTHER—ACCUSED 
versus 


EMPEHPOR—Opposite Parry. 
v Penal Code ‘Act XLV of 1860), ss. 192, 198-—~ 
Fabricating false rent-note—Offence— Judicial pros 
ceeding not pending, effect of. 


Tt is not essential for the purpose of section 192 
of the Penal Code that there should be any judicial 
proceeding pending at the time of the fabrication, 
Ib is enough that there is a reasonable prospect of 
such a proceeding, having regard to the circum. 
stances of the case, and that the document in ques. 
tion is intended to be used in such a proceeding. [p. 
136, col, 2.] 

A person who fabricates a false rent-note show- 
ing that a house has been let to him for a certain 
period is guilty of an offence under section 193 of 
the Penal Code. [p. 186, col72.] 


Criminal applications from the order of 
the Sessions Jadge, Ahmedabad confirming 
the convictions and sentenees passed by the 
First Class Magistrate, Kaira, 


“ Mr. Ooyajee (with him Mr, G. N. Thakor), 
for Accused No. 1, 

~ Mr. Dhirajlal K. Thakor (with him Mr, 
Ratanlal Rancbhoddas), for Accused No. 2. 

* Mr. 9. S, Patkar, Government Pleader, for 


the Crown. 
JUDGMENT, 

` „Suan, J. —These are two applications in 
revision arising'‘under the following sireum- 
stances:— ~ 

Acoused No. I was in possession of a 
house at Dakore under a rent-note, dated 
the 18th of July 1918. Tho house belonged 
to the somplainant, Bai Dhiraj. That rent 
note expired in June 1919, and Bai Dhiraj 
‘a-_ked acoused No, 1 to yaeate the house, 
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About this time a desument, Exhibit X in 
the oase, is said to have been fabricated 
by aoeused No. 1. That dosument purports 
to be a rent-note executed by acaused No. 1 
in favour of Bai Dhiraj. It purports to 
have been exeeuted on the 14th of June 1919, 
and the terms of the doeument indwate 
that Bai Dhiraj had lət the house to him 
for four years on an annugl rental of Rs. 30. 
This dosument was presented for registrae 
tion by ascused No, 1 on the 17th of June 
and, on his admission of the execution of 
the dosament, it was registered on that day. 
Bai Dhiraj, however, was anxions through- 
out to get possession of the house and, 
in the sourse of her efforts to get accused 
No. 1 to vacate the house, she same to 
know of the document which was presented 
for registration on the 17th of June. The 
document was written by nesused No, 2 
and attested by assused No, 3 and one 
other person. After taking adviee in 
the matter, Bai Dhiraj Fodged a somplaint 
on the 10th July 1919 against accused 
No. 1, her tenant, acoused No, 2, the 
writer of the document, and ascused No. 2, 
one of the attestors of the dosument. Bai 
Dhiraj repudiated all knowledge of the 
dosument and maintained that the doeument 
was false. The defence of accused No, 1 
whish was supported by the other assused, 
was that the document was written with 
the sonsent and knowledge of Bai Dhiraj. 
There was considerable evidense on both 
sides and, as a result of the sonsideration 
of the evidence, the Trial Magistrate same to 
the conclusion that the dosument was false. 
Asosordingly he sonviated all the three asaused 
under the first part of sestion 193 for fabricat- 
ing false evidence for the purpose of being 
used ina judisial proseeding and sentensed 
the aseused to different terms of imprison. 
ment and fines. The accused appealed to 
the Sessions Court at Ahmedabad, and the 
learned Sessions Judge found the fasts gener. 
ally in favour of the proseeution, sonfirmed 
the sonvictions of acaused Nos. land 2, felt 
a doubt as to the guilt of asonsed No. 3 
and asquitted him. The sentences were 
modified by the Sessions Judge as to aecused 
.Nos. 1 and 2. 

Now asonsed Nos, 1 and 2 have applied 
to this Court in revision. Two points have 
been urged in snoport of his application 


“on behalf of acgused No, 1 Rajaram Bhawani. 
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shanker, First, it is urged that one of the 
essential aonditions required under seotion 
192 of the Indian Penal Code for fabrioat. 
ing false evidence is, that there should be 
an intention’ on the part of the person 
fabricating the dooument that sush doou- 
men$ 80 appearing in evidensg may eause 
any person who, in sush judicial proseed. 
ing, is to form gn opinion upon the evi 
dense, to entertain an erroneous opinion 
toushing any point material to the result 
of suoh proceeding, It is urged that this 
condition is not satisfied in 1 this ease, and is 
not capable of being satisfied, as the document 
said to have been fabricated would be in- 
admissible in evidence. Sesondly, it is urged 
that there was no judicial proseeding in 
existence at the time and nothing to show 
that there was any judicial proceeding son- 
templated at the time and that, therefore, it 
sould not be said that it was intended that 
the dosument in question should appear in 
evidence in a judisial prosseding, or that the 
decument was fabricated for the purpose of 
being used in any stage of a judicial pro- 
eceding. . : 

As regards the first point, the whole 
argument is based upon the proposition 
that the document in question, whish is A 
rent-note, is inadmissible in evidence, and 
oertain desided cases havg been referred 
to in support of the further proposition that, 
in case the document fabricated is inad- 
missible in evidence, tha last sondition 
required under section 192 oannot possibly 
be satisfied, I am, however, unable in thia 
case to accept the first proposition thai the 
document is inadmissible in evidense. The 
document purports to be a rent note exe- 
outed by asoused No. l in favour of Bai 
Dhiraj and as such it contains an admis- 
sion against the interest of the person pur- 
porting to exeante it, Accused No. l admits 
therein that be is a tenant. He admits 
his liability to pay oertain annual rent. In 
wy opinior, it is an entirely untenable poai- 
tion that- this document sould not be ad- 
mitted in evidenee, besause it would be an 
admission by the acoused No. 1 in his own 
favour, As I take this view as to the 
admissibility of the document in question, 
I do not eonsider if necessary to exmaine 
the further part of the argument which is 
based upon oertain desided oases, and I 
express no opinion thereon. I feel quite 
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olear that the first contention must be dis- 
allowed. 

As regards the sesond contention, it is trae 
that no judicial proseeding was pending at 
the time. It is also trus that no notise 
was given by Bai Dhiraj threatening to 
take any judicial proceeding against accused 
No. 1. But it is olear from the evidence 
that Bai Dhiraj then insisted upon accused 
No. 1 vacating the house and, for one 
reason or other, the tenant was anxious 
ta bold on tc the house, -Under these oir- 
camatances, it i is quite a reasonable iaferense 


-that, in oase of his refusal to vacate, there 


would be an ejectment suit by Bai Dhiraj 
against him, and the only reasonable pur- 
pose for whish the document which acoused 
No, 1 took the trouble of getting registered 
could ba said to have been intended is ita 
use in a judioial proceeding which might 
be initiated against him. It is not essential 
for the purpose of section 192 that there 
should be any judigial prooagding ‘pendin 

at the time of the fabrioation. t is enough 

that there is a reasonable ‘prospest ‘of sash 
a proseeding, having regard to the cirsum- 
stances of the case, and that the dosamant 
in auestion ig intended fo ba uad i in ‘gach 
a proaeeding. The fabrication in the preaent 
case satisfied the requirement of sestion 192 
as to the intention to use the dconment 
in a judicial prooseding. I have no donbt 
that both the lower Oonrts are right in 
holding that acoused No. 1 intended that 
this dooument should be usedin a juiicial 
proceeding. 

Lastly, on his bahalf it was urged that 
the finding of the lower Appellate Osart 
on the evidence was largely based upon 
probabilities. But, having regard tə the 
reasons given by the learned Sassion3 Judge 
in support of his finding, it is olear that 
it is based upon evidence and in revision 
we must acsept the finding that Bai ` Dhiraj 
never sonsented to allow naonsed No, 1 
to continue as a tenant and never consented 
to the rent-note being exesuted by acoused 
Na. Lin her favour. There is no doubt, 
therefore, as to the cae of the oon- 
vietion of aceused No, | 
' As regards the contends, it seems to me 
that, prastisally, notbing was done in res peat 
of this dosument. The whole thing same 
to be known before accusel No. l sould 
make any use of the dogument, and, in 
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view of-all the oireumstanses sonnected with 
the sase, I am of opinion that the sentense 


may properly ba redused to rigorous ims 


prisonment for six months. 


I would asaordingly confirm his sonviction, 
and reduce the sentence to rigorous imprison- 
mont for six months. 


As regards aceused No. 2, Nagarbhai 
Talsibhai, he is .a professional writer of 
dosuments and undoubtedly he wrote the 
rent-note in question. Beyond the general 
suggestion that he is-on friendly terms 
with acoused No. 1, thera is no evidense 
in the oase to show that, at the time he 
wrote this document, he had any guilty 
intention or knowledge. Sush a dooument 
might well bə written by a person in the 
position of aseused eNo. 2 either at the 
instanse of Bai Dhiraj or of Rə jaram, 
assused No.1. Apart from the defense 
whioh he bas made in this case, there is 
nothing in the evidence to prove any guilty 
intention on hia part. The lower Appellate 
Court kas confirmed his sonvistion on the 
ground that he stated ‘in his defense that the 
dosument was written at the instance of 
Bai Dhiraj. This defencs ia found by the 
lower Appellate Court to be false and must 
be ascepted as being false for the purposes 
of this applisation. “Ido not think, however, 
that his making such a false defence, when 
he was being jointly tried with aesused 
No. i, is a soffisient basis for supplying 
- the lacuna which uondcubtedly exists in 
the prosesution oase so far as asoused 
No. 2 is csonserned. Ths explanation 
whioh is offered by an sosuged person under 
sestion 342, is, after all, to explain the 
evidense against him, and in the present 
owe I do not think that, really, there was 
any evidence against accused No, 2 to 
show his guily intention. Under these 
giroumatanses, Ido not think that it would 
be fair to press the false explanatior, 
offered by him at the trial, against him 
tə the extent.to whioh it has been pressed 
by the lower Appellate Oourt. The lower 
Appellate Oourt took, in my opinion, a 
reasonable view as to the oase of acansed 
No. 3 aod, shculd have taken the same 
view of the pasition of aseased N>, 2. 
In his oase, I do not think that the charge 
is established. o ii 

I would, therefore, seb aside bjs gonvige 


tion and sentence, asquit him and direst 
his bail bond to be canselled. 
Orump, J.I soneur, 


Orders accordingly. 


Seni 
. ya o” 


CALOUTTA HIGH COURT. 
OUgIMINAL Revision No, 404 or 1920, 
July 80, 1920. 
Present :-—Justica Sir N. R. Chatterjea, Kr., 
and Mr. Justice Ouming, 
ALOKE MOHAN SAHA—Patitionxe 


versus® 
Tus NARAYANGANJ MUNIOIPALITY— 
Oprosirs Parry. 
Bengal Municipal Act (IIT of. 1884), s. 202, appli- 
cability of—Dispute as to title—Order under section, 
nature of=-High Court, power of, to interfere. 


Section 202 of the Bengal Manicipal Act gives 
a summary power for the removal of an obstruction 
or encroachment on a road, drain, sewer or 
aqueduct, and its provisions cannot be applied 
where there is a dispute between any person and 
the Municipality with regard to the title to any 
land. Such a dispute must be decided in the 
ordinary way by a Qivil Court. [p. 139, sol. 2.] 

An order made by a Magistrate under section 202 
of the Bengal Municipal Act isa judicial proceed. 
ing, and the High Court has power to revise 
such order. [p. 140, col. 2.] 


FACTS appear from the judgment, 

Babu Dasaratht Sanyal (with him Babus 
Monmatha Nath Mukerjee and Satis Chandra 
Choudhury), for the Petitioner.—The order of 
the Sub-Divisional Magistrate direeting the 
removal of the wall of my building oannot 
be supported under sestion 202 of the 
Bengal Munisipal Act. Reads sestion 202, 
In order that the provisions of the sestion 
may be’ applicable it is absolutely neses- 
sary that the gbstruction or encroachment 
must have been erested or made on or in 
any road or open drain, sewer or 
aquedust.” The eneroashment, if any, has 
been made on the bank of the “ long 
tank.” The land upon which the encroaeh- 
ment is alleged to have been effested 
must be either a road, open draip, sewer 
or aqueduot. Ordinary oases of dieputes 
between any person and the Munioipality 
with regard to iititle to land eannot be 
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summarily: dealt with under. sestion 202. It 
is only, the Civil Courts that have’authority. 
to determine such disputes: -The -order of 
the -Magistrato i8 ~ olearly illegal and ought 
to beset aside?” 

Dr, Sarat Ohandra Basak (with him Babu 

Jotivira Kumar Sen Gupta), forthe Opposite 
Party.—The “long tank ” is a sewer 
and the land ereroashed upon is part of 
the sewer. It is, therefore, a clear ase 
under section 202 of the Bengal Municipal 
Aot. It is admitted that the land ensroach- 
ed upon is part of the bank of the “long 
tank,” The oase ` in Ahmadi Begum 
v. Taraknath Ghosh 2), is an authority for 
the : proposition that “ bank” of a ‘riveris 
part of the river itself. The bank of the 
"long-tank:”. ot sewer is, therefore, part 
of the sewer itaels. 
„I shall next sontend that the order. of 
the Magistrate -under seotion 202 of the 
Bengsl Munisipal Act is. not. a judicial 
order andy: therefore, ` your Lordships have 
no powér'to ‘raise that order, ` It isa purely 
pxeoutive order and-the High;Court-is- not 
eompetent. to: interfere with such order. Sea 
"Baboo ` agak Narain. Singh 'v. Brow Bullub 
‘Goote (2), Annie Besant y, Advocate- General of 
‘Madras (3), Annie Besani v, Emperor (4) and 
Karim “Bus vy. Emperor (3). 


< Babu- Dasarathi: Sanyal ° in nit 7 
now ‘too late -for my ‘learned friend tò 
questió the jurisdistion.of the High Court. 
My friend has relied upon the eases reported 
in Baboo Ohunder Narain Singh v, Brojo Bullub 
“Gooie(2).and Annie Basant v. Advocate General 
cof Madrqa(3). These are cases under different 
‘statutes, The oase in Baboo Ohunder Narain 
“Singh v. Brojo Bullub Goote (2) was ons 
‘under Act. VI B.O. of 1868, There the 
“question of the removal of the obstruotion 
was déalt with separately from the judicial 

acts of determining who the offender was 


' (1) 21 Ind. Cas, 283; 18 0, L, J. 399 at P. 448; 17 
“0. W. N: 1178. 

~ (2) 21 W. R. 391; 14 B. L. R. 264, 

v (8) 62 Ind. Cas. 209; 48 M, 146; 87 M. L. J. 189; 
VTA. ti. J, 926; 28 0. W. N. 986; 21 Bom. L,R. 867; 
(1919) M. W. N. 555; 10 L, W. 451; 20 Or. L. J. 593; 

-26 M. L, T, 408: 1 U. P. L. R. (P. 0.) 74; (19819).35 
“T, L, R. 600; 46 I. A. 176 (P.0.). 

(4) 37, Ind. Cas, 607;39 M. 1164 at p. 1176; (1916) 
2M.W. N, 497; 4 L. W. 625; 82 M. L.J. 151; 18 Cr, 
"L. J. 289; 21 M. L, T. 190. 

. 45) 57 Ind, Cas, 101; 24 0, W., N, 624; a is L. 

edy EBla I Piina eit Aapa TAL. be fe ate 


and of inflicting punishment upon him; 
That was the opinion of the learned Ohief 
Justioe who decided the ease. Under the 
present Bengal Munisipal Ast (III B. O. 
of 1884) the question of removal of the 
obstruotion is dealt with in seation 202. 
while the qaestion of punishment ia dealt 
with in sestion 218. Seotion 205 of the 
present Bengal Munisipal Ast makes ib per 
festly oslear that the order of a Magistrate 
under sestion 202 is a judicial order. As 
to the mesning of the word Magistrate ?? 
see sestion 3, sub-seqtion (8), of the Bengal 
Munisipal Aot, General Glauses ` Aot (I of 
1899), PR A 3, sub-section (25), When 
Ast LIT‘B. O. of 1884 was passed, the Oode 
of ‘Oriminal Prosedure was Act X of 1882. 
See sestion & of the Code of Oriminal 
Prosedure of 1882. Refers’. also ` to the 
definition of judicial proeeeding in sestion 
4, olause (n) of Act V of: 1898, The 
cueetion is setat rest bythe decision of 
their Lordships of the Judicial Oomimittee 
în- Glarke v. Brojendra Kishore Roy (6). if 
the order’ of the Magistrateis not to be 
freated as a judicial order, the Magistrate 
Will-be protested under sestion 205 read 
with Aot XVIII of 1850, bat the aggrieved 
party will be without any remedy. Refers 
to -Mahomed Ali v. Emperor (7). Refers 
also to sestion 22 of the Press Aot (I of 
1910),: 

J ODGMENT.—The petitioner is the owner 
of a holding situate by the side of the 
“long tank” within the: Munisipslity of 
Narayangunge. In April 1918 he applied 
for and obtained sanction for the eonstruation 
of a two-storied building on his holding. 
After the first storey of the building had 
nearly reashed sompletion, a notiee was 
served upon him under gestion 202 of 
the Bengal Munisipal Aot to remove an 
encroachment alleged to have been made on 
a portion of the “long tank,” :The petitioner 
thereupon filed objection under sestion 176 
of the Act, bnt it is alleged that the 
procedure presoribed by sestions 178 and 
179 were not followed -by the Munisipal 
authorities, The Municipality, however, in- 


(6) 16 Ind. Cas. 501; 890. 953 at p. 966; (1912) 
M. W. N. 760; 12 M. L. T. 171; 10 A.L. J. 193; 16 
C. L, J. 281; 16 O. W. N, 866; 23 M, L. J, 82; -14 
Bom. L. R. 717; 18 Or, L. J. 693; 39 I. A. 163 (P, C.). 

(7; 20 Ind. Cas, 977; 41 = 466; Bo w NN 14 


“Or, L. Jv 497. - 
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‘atituted proseödings.againat the petitioner 
‘under aéstiong . 217 and 218, The latter, 
, among” other objestions, denied ‘the. title of 
:the Municipality to the land «upon whioh 
vthe. building had been. erasted and denied 
«that: he had enoroashed “upon any land 
of ‘the -Manisipality. That ease was dis- 
‘missed mainly upon the ground of defeat 
-in.the notiee served upon the petitioner. The 
-Municipality, thereupon issued fresh notice 
‘upon the petitioner and, the .latter having 
‘failed to comply with the requisition, started 
‘“proseedings. under. section 202 of the Ast. 
‘The Sub. Divisional Magistrate who tried 
‘thé ease. found thit there was an eneroash- 
:ment *of one foot’ beyond the sanetioned 
“plan. upon Municipal land,.and direated the 
‘removal of the. enorgachment under sestion 
2202 of the Aot. The petitioners. thereupon 
¢moved this Court and obtained this Rule. 

& Jt ‘is contended on behalf of the peti- 
tioner that the land on whioh the eneroash- 
‘ment is asid’ to have been made is not a 
¿draih, sewer or road, and that, therefore, 
thè provisions of seation 202 are inapplie- 
able tothe csce, even if the land belongs 
‘to the Municipality. It is sontended, on 
‘the other hand, by the opposite party that 
“the “long tank” is a sewer and the land 
: eńóroached upcn is part of the sewer. It is 
snot olear, however, whether the land in dis- 
“pute forms part of the sewer or drain. It 
“is ‘referred to in one passage-in the judg- 
“ment of the Magistrate as Municipal land, 
“but the opposite party relies upon other 
“passages in the judgment as indieating that 
“ib forms part of the “long tank.” 

€ Seotion 202 of the - Bengal Munioipal 
c Aot ‘provides : “The Commissioners may issue 
a notiee requiring any person to remove 
“any: wall whieh he may have built or. any 
‘fenes, rail, post or other obstruction or 
‘eneroaehment whieh he may have ereeted in 
vor on any road or open drain, sewer or 
*aquednot,.,,..and if eneh person shall fail 
to somply with such requisition within 
eight days of the reseipt of the same, the 
Magistrate may on the application of the 
Commissioners, order that suoh obstrustion 
or encroashment be removed, and there» 
upon the Commissioners may remove any 
such obstruotion or ensroashment and the ex- 
penses thereby inourred shall be paid by 
the person who erested the same,” In 
order, therefore, that the provisions of the 
9 


:sastion “may be applisable it is essential 
‘that the wall must have been built or 
the obstrustion or encroachment erested in 
or on anyroad or open drain, sewer or 
aqueduct, Assuming- that the land upon 
„whioh the enorosohment . ia alleged to have 
.been made forms part of the “ long 
tank, ”, it must be shown that it is part 
of the sewer itself or forms part of its slope, 
which may ba treated as part of the sewer 
ltaelf, ss fs 
. The sestion gives a summary power to 
remove a wall or encroachment only where 
jit ig erected on a ‘road, drain sewer or 
'manedust and it cannot apply to a oase 
‘where there is a dispute between any person 
and Munisipality with regard to the title 
to any land, Such‘disputes must be deter. 
‘mined in the ordinary way the Civil Courts 
and the Munisipality ounnot avail themselyes 
of the provisions of sestion 202 of the 
;Aot for pulling down the wal (in the present 
-gase the wall of a.. two-storied building) 
¿unless it is shown that the land encroached 
upon forms part of the sewer itself, 

lt is contended, however, on behalf of the 
‘opposite party, that the order of the Magis. 
‘trate under section 202 of the Manisipal 
‘Aot is not a judicial order, and, therefore, 
‘sannot be revised by the High Court. 
Now, Act VI (B. O.) of 1868, Schedule K, 
clause (1) provided that ‘ whoever builds 
-any wall, or areata or sets up any fence, 
‘rail, post, or other obstruction or ensroach.- 
-ment in any pnblie highway, or in or 
over any open drain, sewer, or aqueduct 
‘along the side of any such highway, shall 
‘be, liable to a fine not exceeding fifty rupees, 
and the Magistrate shall haye power to 
remove any sush obstrustion or eneroach- 
ment ; and the expense of suoh. removal 


~ shall be paid by the person erecting the 


same; and shall be reooverablefrom him in 
the manner provided in section 83 of thig 
Aot.” In the oase of Baboo Ohunder Narain 
Singh v. Brojo Bullub Gooie (2) a question 
„was raised whether an order of the Magistrate 
diresting the removal of the obstruetion wag 
a judicial act. There was differenee of 
ppinion between the learned Judges, Markby 
and Hirsh, JJ., and the ease was referred to 
Conab, O. J., who held that the removal 
of .an obstruction by a Magistrate in exer. 
ise of the power given to him by Aot VI 
pf 1863 (B, O.), Sohedulo K, elause 1 is not 
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a judicial act, but an exeentive or ministerial 
aot, and even the cireumstanee that a fine 
is imposed on the person who set up the 
obstrustion does not protest the Magistrate 
under Act XVIII of 1850 from an aetion 
being brought to try the question of such 
person’s right to leave the obstrustions there. 
The learned Ohjef Juetise observed :— The 
olause, although it sontains two provisions, 
one for the punishment of the suthor of 
the obstrustion and the other for the 
removal of the obstruction, must be looked 
at as if it was in fact two olauses, one 
providing for the judicial ast of determin- 
‘ing who the offender is and punishing 
him, and the other for what may be 
done separately and without any of- 
fender being punished, namely, the aot 
of removing the obstruction, whieh may 
properly be called an exesutive or ministerial 
aot.’ 

In the present Bengal Manicipal Ast 
(Aot IIL of 1884 B.0.), the question 
of removal of the enaroashment is dealt 
with in section 202 separately from tha 
question of penalty for disobediense of 
the requisition (under sestion 202) in 
gestion 218. It is sontended on behalf 
of the opposite party that the matter 
dealt with under section 218 is a judicial 
aot, whereas that under sestion 2024 is 
not so. Section 205, however, provides that 
every order made by the Magistrate urder 
gestions 202, 203, 204 or 233 shall be 
deemed to be an order made by him in 
the discharge of his judicial duty, and 
the Uommissioners shall be deemed to be 
.persons bound to execute such order of a 
Magistrate within the meaning of Aat 
XVIIL of 1850 (for the proteation of judisial 
officers). It seems that section 205 was 
enasted to meet the difficulty raised in 
the ease referrad toabove. It is contended, 
however, on behalf of the opposite party 
that tbe sestion says, “shall be deemed 
to be an order by him in the discharge 
of his judicial duty,’ not that it is a 
judisial proseeding ; in other words, the 
Magistrate shall be treated aa acting 
judicially only for a particular purpose, 
namely, for his own protection. 

We do not think that is a reasonable 
interpretation of the section, The Legis- 
lature appears to have used the language 
‘shall be deemed to he an order made 


that the act of the 


by him in the disghacge of- his judicial 
duty” besanse, in the ease of Baboo Ohundar 
Narain Singh v. Brojo Bullub . Goote (2), 
the learned Cheif Justice pointed out 
Magistrate diresting 
the removal of the obstrustion is nof A 
judisial ast. In the present Act it is 
expressly stated that the Magistrate shall 
be deemed to be asting judicially, More- 
over, if the order is not to .be treated as 
a judicial act, the party is without any 
remedy besanse the Magistrate, assording 
to the wording of the sestion, will be 
asting judicially and, therefore, will be 
protested by Act XVIII of 1850 (for 
the protestion of judicial officers) and, at 
the same time, cannot be revised by the 
High Court as not being a judisial order, 

We are accordingly of opinion that 
the order made under sestion 202 is A 
judisial proceeding and we haye got the 
power to revise the order of the Magistrate. 

It may be pointed out that in this case 
the Magistrate took evidensa and helda 
judisial proceeding before making the order 
for removal of the wall. 

The question whether the alleged ensroash- 
ment was made upon the sewer itself or 
upon the land whish might form part of 
the bank of the long tank has not been 
clearly found in the judgment and that 
is the most important question in desiding 
the ease. Wa think that the Gourt should 
definitely find whether the oensrosshment 
has been made upon the slope of the sewer 
itself, as oontended on behalf of the Muni- 
sipality, or upon land not sonstituting any 
sewer or its slope, though the land may 
form the bank of the “long tank” as 
contended on behalf of the petitioner. 

We aesordingly set aside the order 
complained of, and send the case fo the 
Court below in order that it may some 
to a definite finding upon the point dealt 
with above and dispose of the oase accord. 
ing to law. 

Order set aside, . 
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BOMBAY HIGH OOURT, 
OURIMINAL Appiicstion ror Revision No. 133 
or 1920. 

Joly 21, 1920. 

"Present :—Mr, Justice Shah and 

Mr. Justiee Cramp. 
EMPEROR—Proancoror 
versus 


SHAMSUNDERBAIT—Accoszp. 

Penal Code (Act XLV of 1869), 5. 373~Oblaining 
possession of minor for purpose of  proatitution— 
Possession, whether must be obtained from third 
person, è 


It is not requisite for the purpose of section 873, 
Penal Code, that the possession of the minor 
should be obtained from a third person. It is 
enough if it is established that the accused in 
fact obtained possession of the minor with intent 
that the minor shall be e used for the purpose of 
prostitution, [p. 142, col. 1.] 


_ Criminal application for revision against 
-an order of discharge passed by the Addi- 
tional Presidency Magistrate, Bombay. 

Sir Thomas Strangman (Advosate General) 
.(with him Mr. Bowen Publis Proseoutor 
and S S. Patkar, Government Pleader), 
‘for the Crown. 

Mr, d. 8. Rao, for the Assused. 


JUDGMENT, 

Saan, J.—In this. case, the asoused was 
tridd ‘apparently in respect of a sharge 
under seotion 372, Indian Penal Ocde. “Bub 
in the sourse of the trial the proséaution 
tried to prove that she was guilty under 
gestion 373 of the Indian Penal Code. After 
the prosesution evidence was redorded, the 
Trial Magistrate considered thé case with 
reference to sestion 373, and discharged 
the adóused. The present application has 
been made to this Court on behalf of the 
Government of Bombay for revising this 
order of disoharge and for a further in- 
quiry into this ease. We have heard the 
arguments on both sides, and, in view of 
the order whioh we propose to make,I do 
not desire ta say anything asto the merits 
“of the asse. 


It is neoessary, 
faote alleged on bebalf of the Crowr, bricfly, 
in order to understand the. point of law 
which has been argued and to- appreciate 
the case for the Crown.. ‘Tho. asaused . in 
this sase, Shamsunderbai; iss brothel-keeper. 

“A girl; Chandrabai, who:used to stay” with 
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her husband, and who was about fifteen 
years old at the material time, was taken 
by two men to Sbhamsunderbai. At that 
time, the girl stayed with her for about 
three days. Chandrabai’s husband and his 
relatives traced her at the house of the 
acoused and at the time the girl was browtght 
baok to her husband’s plaoo. She atayed 
with her husband for abdut a week and 
again went bask to the aconsed. On this 
second occasion, after a few days, it is said 
that, she commenced to lead the life of 
a prostitute under the protection and guid- 
anse of the aaeused. The ease for the 
prosesution is that, both when the girl was 
kept on the first osoasion for about three 
days by- the asoused and oa the sesord 
ossasion when she was kept by the aasused 
for about a month, theeasensed kept her 
with the intention of using her for the 
purpose of prostitution, and that the accused 
is guilty under section 373, Indian Penal 
The learned Magistrate has some 
to the osonelusion that, when the girl 
stayed with the acoused on the first ossasior, 
the latter bad no criminal intentior, that when 
the girl went to the accused on the second 
oosasior, she went to the asoused of her own 
asoord, that the aseused did not obtain posses- 
sion of the girl-from a third person, and that, 
therefore, she committed no offense andar 
ceotion 373,: Indian Penal Oode. The 
contention for the Orown. before ns is that 
the conduct of the girl ;ishould be taken 
as a whole in judging of the intention of 
the aceused, It is urged that her stay with 
the asonused on the first. oosasion when there 
was no act of prostitution committed by her 
and her going to the acoused on the second 
oocasion, when sbe did take to prostitatior, 
should be taken. together as showing that 
the accused obtained possession of the girl 
from the two persons and ultimately sno. 
eosded. in oarrying out her evil intention, 
whioh she. entertained from the beginning. 
The learned Magistrate has dealt with the 
‘fiwor-osoasions separately and it is urged 


.. for- the Crown that, in. doing so, the Magis- 


trate... basi: miaappresiated the situation. 
As; .regards:the stay of the girl on the 
second oosasion, apart from her first visit 
ta. the sosused; it is contended that it is 
not: essential for. the purpose of seotion 
373, Indian Penal Oode, that the possession 
of the minor. should be obtained by the 
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gooused froma third person; It is quite tation of the seotion, 


enough, it is urged, if in fact the acoused 
obtains possession of the minor ~so as to 
have a suffisient sontrol and power of dis- 
posal over her for the purpose of pros- 
titgtion. 

“Oh the question. of intention, I do nob 
ale to express atiy Opinion beyond Hay 
ing: that a oase for farther inquiry is made 
out. 

As regards the question of law upon which 
the Magistrate has coms to a definite 
gonolusior, Iam of opinion that ft is not 
requisite for the purpose of section 373, 
Enüian Penal Code, that the possession of 
the minor should be obtained from a third 
person. ‘It is ‘enough if it is established 
that the avonsed in faot obtained possession 
óf the. minor with ‘infent that the minor 
hall be need ‘for the purpose of prostitu- 
tion. Dewan - Bahadur Rao has relied 
upon Queen? vy: Shark Ali (1) partioularly 
pon the judgment of- Mr. Justice Hol- 
loway ; but ‘the view taken by the other 
two Judges in that ‘ease does not ‘appéar 
to- he to: support: ‘Hig sontention. 
gre no ‘words-in the sestion as to the 
nesessity “of there being: a third: ‘party, -from 
whom possession | ‘of the minor is obtained. 
It is true - that the! ‘words used indicate: 
that there” ‘would ordinarily bea third party 
from whota the -minor' may be bought or’ 
hired, or hèr. pos#ésgion obtained:"by the 
person charged “ander sestion 373, Indian: 
Penal Code, But I do not see any alan 
reason to restrict the ssope ofthe section 
by applying it only to those cases ` where 
there isa third party concerned, from whom 
the acoused may be said to Hay; hire: or 
otherwise obtain -possession of the minor. 
On this point, with respeet, I prefer ‘the 
view taken by Sootland, O. J., in the said 
éase. I agree that the possession should 
be such as would imply a suffisient sontrol 
over ‘the minor and not sush temporary, 
$ossession ag was found in that sase. -— `- 
‘Therefore, spart, 'from the’ ‘gonnection’ bet- 
ween the “two oosasions orí whioh the girl is 
said to havé- stayed with- the acoused, adres 
yards her going to the acoused on the ‘aveond: 
bacasion,' if the facts alleged are’ proved, 
E do not “see any insuperable difficulty in 
the’ Woy of the BADEAN, on the interpre 


+ 
. 


- (1) 6 M. H. c. B. 478; T Weir 377, 


There 


On- this ground also 
there is need for- a further 1 inquiry. > 


I would, therefore, s65 aside the order 
of discharge and dirast a further inquiry 
into the sasa by tha Chief’ Presidency 
Magistrate or by.any Presidénsy Magis. 
trate, other, than Mr. Dastur, whom the 
Chief Presidensy Magistrate may appoint. 


“URUP, J,—I songar, ' 
a 4 


= 


ik. 


. Order set aside.” - 


LAHORE High COURT... 
CORIMINAL Revision Ño.. 069 oF 19207 
..Ootober 29, 1920, io. P mM , 
Present Mr. Jaatios’ Wilberforse, 3: 
MIHAN SINGH AND OTHERS —Convicrs— 
PETITIONERS | 
. VETEUS - á 
- °., EMPEROR—Rasponpents = O27 
“Punjab ‘Excise Act (I of 1914), 3, 6t=sHlegal pos: 


session of liquor and A “apparatus —Joint - 


owners, ability of. ` w5 Gar 4 [ak bd <3 T 


“The mere faot of -a person being a joint Siner of? 
a house and field in. which - illicit, liquor Zand dis. ° 
tilling apparatus are found, without anything: 
further to connect him, with the illicit distillation, - 
is not sufficient to warrant his conviction’ under’. 
section 61 of the Excise Act. [p. 148, col. I.] ` 


Petition, under section 439, Criminal Pio. 
sedure Code, for revision of the order of 
the Sessions Judge, Gurdaspur,‘ dated the 
13th June 1920, affirming’ that of the 
Magistrate, “Ist Class, Gurdaspur, dated” ‘the’ 
22nd April 1920. 

“Mr. M. &. Bhagat, for the Paitin = 


a UDGMENT —In this case the petitiongre, 
Mihan Singh, Hardit Singh and Bhagwan 
Singh, ~ “have éach been: “séntenséd “ander 
section 61 of the Exoise Aot for: being > in ‘pos-: 
aBssion of- illicit liquor and `of- distiHing 
apparatus, Their appeal was‘ dismissed’ by 
the Sessions ‘Judge and thay: have- applied 
for revision, The - learned: Judge who ad: 
mitted ~ this: petition apparently’ only’ don? 

€ 
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sidered that the oases of Hardit. Singh and 
hagwan Singh, required consideration, As 
for. Mihan Singh, he admitted that three 
hottles of illicit liguot were ~dissovered from. 
his house and distilling apparatus was dis- 
sovered in his field. His oonviction’ was, 
therefore, olearly justified, As for Hardit 
Singh, who is his unele, and Bhagwan Singh, 
his sousin, however, Counsel urgas that the 
bottles and the distilling apparatus were 
dissovered in Miban Singh’s house and field 
and that they were in no way responsible, The 
prosesution story was that all the convicts 
wera in joint possession of the house and the 
field and there was some evidense to this 
effect, There.was, however, nothing further 
to connect Hardit Singh and Bhagwan Singh 
with any illicit distillation; and petitioner’s 
Counsel urges oorrectlf that the mera fast.of 
their being joint owners of the house and the 
fiald.was not sufficient for their conviction. 
L.agree witb this sontention and accept the 
petition of Hardit Singh and Bhagwan 
Singh and. aoquit them, 

poetinon of Mihan Singh, 
Ealaion portly dismissed, 





'CALCUTTA HIGH COURT, 
“SPECIAL BENCH. 


Sercan Besoa Rersxence No. 1 or 1920 In 
ORIMINAL MISOBLLANeO0US Oasu No, 41 or 1920, 
July 13, 1920. 

Present:—Sir Ashutosh Mookerjee, KT., 
‘Asting Ohief Justioe, Justice Sir Ernest 
Fleteher, Kr., Mr. Justice Richardson, 
Mr. Justice Walmsley and Mr. Justiea: 
Buokland, 

SATIS CHANDRA OCKAKRABARTI— 

AcouseD—PETITIONES 
- persus | 
BAM DAYAL-DE A ees 


{Oprosits Panty, 
“Penal Gode (Act XLV. of - BO), 8.- 499-—Defa- 
mation — Party to judicial proceeding making defama- 
tory - -statement—Privilege, gualified-—Party to judi- 


cial proceeding sued in Civil Oourt for: defamation, 


liability of, for damages~-Oriminal Procedure Code 
(Act V of 1898), 8. 195—Refusal to sanction prosecution, 
whether bar to. Aak for defamation. 


Where a party to a judicial proceeding i is prosecutèd 
for defamation in respect of a statement made there- 
in on oath or otherwise his 
détermined by reference to the provisions of seotion 
43) of the Penal ode, and he is entitled only ta? 


INDIAN, OASES... 


I dismiss the. 


liability must be 
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the benefit of the- qualified privilege mentioned: 
in that section. [p. 169, cols. 1 & 2.] 

' (Oase-law on the “subject of absolute privilege 
discussed. } 

Where a party to a judicial proceeding is sued 
in @ Civil Court for defamation in respect of s 
statement made, therein on oath or otherwise, bis” 
liability, in thélabsehoe ‘of statutory rules appli- 
cable to the subject, must be determined with 
reference to -the prindpls of as; A and 
good conscience. [p. 159, col, 2.9 : 


i ‘The dismissal of Ar- application ` for sanction 
under section 195 of the Criminal Procedure Cade 
to prosecute for defamation: in. respect of a státe- 
ment made in a judicial ‘proceeding is no bar to 
the institution of a prosecution for defamation. [p. 
159, col, 2.} 

. FACTS appear from the-judgment, : 

Babu Narendra Kumar Basu, for the Petis 
tioner.—-The petitioner before your ‘Lordships 
obtained the present Rule with a view “bo 
quash the ‘proceedings institated against him 


_in the Court of the Chief Presidency Magis- 


trate of Caloutta on -the ground that oertain 
alleged defamatory statemertts were absolute. 
ly privileged, as they were confained in 8 
petition presented to this Hon’ble Court in 
the. exercise of its disciplinary jurisdistion. 
The alleged. defamatory stateménts are oon: 
tained: in the petition: presented to’ this 
Hon’ble Court on the llth of-July 1919, > 

Reads the petition of re Alth of eee 
1919, < 


[MOOKERJER, A. C. J.—Do you i that 
the language of the pétition was defama: 
tory? | = 


<No., 1 sontend that the staterents in -the 
petition were absolutely ‘privileged. Under 
the English Common Law-there is no doubt 
that the statements were absolutely privileged, 
So far as the Presidensy Towns are soncerned 
the English Common Law on` the -snbjebt ig 
the law applicable. :.. 


[Mooreren A.C. J.—Your’ sontention. is 
that sestion 499 of the, Indian Penal Ocde 
does not apply to Presidenoy Towns]. 


Yes. Reads the preamble and sections 
1 and 2 of the Indian Penal Code, The Indian 
Penal. (ode .professes to be an Aot'whiéh 
provides for the pane of © eertain 
offences, i ; 


[Mooxensen, AL 0, ‘J, —Whatis the meaning 
of “and Bot otherwise”. ^ in sestion 2 Py 


The expression “and not otherwise ” 
seation 2 has referenee to liability for tiie 
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ĉe ooa 


aco Pe a Reade sestion 5; =e Pasa 

od6. g 

- [ELerogik, J.—The law of deferiation is 
not based- on English Commoa Law. It is 
peck oñ dèrtain Sfatufe, chicfly Fox’s Libel 
“Ab 

Reads Statute, 3 and 4 William ‘TV; 
Chapter 85. 

LMooxzgsex, A.C. J.—That Statute is of no 
avail to you; 


In Kart Singhi v: Emgperó? (1) it Was bald l 


tha? thé Common Law doctrine of* absolute 
privilezé did nof obtain in the Mofassi] in 
India, but nothing was said abont the appli- 
eability of the. dostrine ta the Presidensy 
Towns, Refers to Kart Singh v. J. Finch 
(Emperor): (2). 

If your Lordsh{ps are of opinion that the 
present case is govérned by section 499 of 
the Indian Penal Oode, my sontenticn will 
be that there isa respeatable body of judi- 
oial opinion _ whieh support my view of 
absolute’ privilege even undér the law ag 
enunciated in séation 499, Indian Penal 
Code.. So far as witnesses are concerned, I 
would refer your Lordships to Bhtkumber 
Singh v. Becharam Sircar (3). It wasa civil 
Case. 

[Mooxensen, A. O. J. —But oivil sages wo'nt 
help you. ] 

The dise in Waolfun Bibi y. Jésarat Sheikh 
(4) is 0486 of oonviotion under séstion 500, 
Indian Penal Code. This is also a oss of 
proseéution for defamatory statements msde 
by witnesses. About parties, we have the two 
oases in; Karz Singh v. Emperor (1) and Kart 
Singh v. Je Finch (Emperor) (2). The 
other ease is in Profulla Kamar Ghose v. 
Harendra Nath Chatterjes (5), Refers also to 
Batoo Gunesh Dutt Singh y, Mugneeram (6). 

The remedy of the opposite party lay in 
having recourse to“ the provisions of sections 
$82,193 and-21], Indian Penal Oode. Refers 
to Muthuswami yv. Emperor (7); Maniaya v. 


,. (1) 18 Tia as 660; 40 0. 433; 17.0. W. N. 297; 
44 Cr. L. J. 1 

(2) 18 Ind. ee 349; 40 ©. 4410; 17 O, W. N. 449; 
14 Cr. Ü, Jv 68l. 

(8) 16 ©. 264; 7 Ind. Dec. IN. 5 ) here 

_ (4) 27 0. 262; 14 Ind. Dec. (N.,8.) 1 

< (5y 38 “Ind. Cas. 761; 44 0. 970; 21 n W.N. 258; 
25 0: Lud: 445; 18 CL, J. 377. 

(8). 17.W. R. 288; 11 B. L. R. (P..0.) 21. 
r (7) T4 Ind, Cas, 76%, 37 M, 110; 11 M. L, T. 481; 
12 Or, L, J. 298. 


INDIAN CASES. 


_ Abdul Hakim v. Tej Ohandar (10), 


.  ~ frgel 


Sesha Shetti (8), Emperor v. Ganga Prasad (9), 
Dawan- 
Singh v. Mahip Singh (11), Queén- Empress 
v. Babaji (12), Queén- Empress v. Balkrishna 
Vithal (13), Nagarji Trikamjt, In rè (14), 
Orowdy v. Reilly (15), Sandyal y. Bhaba’ 
Sundari Debi (16). 

- Even if it be held that hers: was no 
absolute privilege, the present is mot a fit 
sana for a prosecution under sestion 5C0, 
Indian Penal Code, having regard to the fast 
that sanetion under sestion 195, Oriminal 
Prosedure Code, waserefused. 

Babu Dasarathi Sanyal (with him Mr, Lt. G. 
Surkar and Babus Debendra Narain Bhatia. 
charjee, Ram Taran Ohatterje2. and Amir” 


Chand Pal), for the Opposite Party, 


{ Mooxersex, A, O. J—We don’t want to 
hear you on tbe applisability of sestion 499, 


_Indian Penal Code to Presidency Towns. | 


I shall then address your Lordships on the 
other two points raised by my learmed 
friend, viz., (1) whether the statements were 
absolutely privileged, and (2) whether the fact 
that sanction under- section 195, Criminal 
Proveduré Code, wás refused is a suffigient 
ground to stifle a prosecution under gestion 
500, Indian Penal Oode. . 


In support of his first peint my learned 
friend has attempted to intreduoe an 
eleventh exeeption tq section 499, Indian 
Ponal Code. The framers. of the Penal 
Code had the idea. of absolste privilege in. 
their mind. See section 77, Indian Penal 
Code (a Judge acting judicially). The 
framers of the Code, in their wisdom hava 
intentionally rejected the dostrine of absolute 
privilege in section 499, Indian Penal Oode. 
In this section the question of qualified 
privilege has only been considered. ` The 
question of absolute privilege was elaborately 
diseussed in” Orowdy v. Reilly (15). Then 


8) ti M. 477; 1 Weir 686;' 4 Ind. Deo. (N. 8.) 
832 


NO) 29 A. 685; 4 A. L. J. 605; 6 Or. L.J; 197; A W. 
N. (1907) 235.. 

(10) 3 AY 815; A.. W. N. (1881) 8]; 6 Ind. Jur, $20; 
2 Ind, Dec. (N.B) 521.. 

(11): oe 425; A wW, N. (1888) 157; 6 Ind. Déc, 


N.. 8.) 286 

(13) 17 B. 197, 9 Ind. Dea, (xe s ).83, 

(18) 17 B. 578; 9 Ind. Deo (wn. 8.) 874. 

- (14) 19 B. 840; 10. Ind. -Dec.-.(n. 8), 230... 

we” 18 Ind, Cas. 181; 170. W. Nv 664; 17. O. L: J. 


ho 7 Ind. Cas, 808, 16.0. W, N, 995714 C; La F. 
81. 7 7 Py ane rae a 


Sa -s 
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it bas been pointed ont that in criminal oases 
the Court is bound to apply the dostrine of 
qualified privilege enunsiated in section 499, 
Indian Penal Code. You sannot bring in an 
exception to the section by implication from 
a comparison of the law on the subjeot with 
the dostrine of the English Common Law. 
Refers to Bhuban Ram v. Bibhuti Bhusan 
Biswas (17). See also Orowdy v. Reilly (15), 

My friend has asked your Lordships to stifle 
the prosecution at the present stage. I 
submit your Lordships should not interfere 
unless it is shown that the prosesaution is 
illegal. See Ohandit Pershad v. Abdur Rah- 
man (18), Ohoa Lal Dass y, Anant Pershad 
Misser (19). Refers also to section 132 of 
the Evidenos- Aot, That section only gives 
a qualified privilege to a witness, Sees 
Giribala Dassi v. Prdn Krishto Ghosh (20), 
Queen v. Fursoram (21) and Greene v. 
Delanney (22). 

The last point made out by my learned 
friend is that the refusal of my applisation 
for sanotion under sestion 195, Criminal 
Prosedure Code, operates as a bar to the 
present prosesution under section 500, Indian 
Penal Oode. if the contention of my 
learned friend were oorrect it would be 
equivalent to adding another autrefois acquit 
whieh is not to be found in the Criminal 
Prosedure Code. 

[Fietcaer, J.—QOan you punish a man 
for perjury and then bring him to trial 
under sestion 500, Indian Penal Code PJ 

Yes. See seetion 403, Criminal Prosedure 
Code and sestion 235, Oriminal Prosedure 
Code. The dismissal of an applisation for 
sanstion under sestion 1y5, Criminal Proces- 
dure Code, does not some under sestion 403, 
Oriminal Prosedure Code, so asto bara 
_ prosesution under seotion 500, Indian Penal 
Code. See Ram Sewak Lal v. Maneshwar 
Singh (23). . 

Lastly, even under the English Law, the 
use of extravagant language will destroy good 
faith and privilege, See Mayne’s Criminal 


(17) 47 Ind. Cas. 287; 4860. 515; 220. W, N. 
1062; 29 O.L. J. 262 19 Or, L. J. 915. 

(18) 220, 131; 11 Ind. Deo, (N. s.) 89. 

(19) 25 O. 238; 13 Ind. Dec, (xN, a) 157. 

(20) 8 0. W. N, 292. 

(21) 2 W. R, (Of) 86; 3 W. R. (Cr.) 45, 

122) 14 W, B. (Cr. 27. 

(28) 6 Ind. Cas. 852; 87 O. 604; 11 Or. L. J. 825; 
12 0, L. J. 15; 14 0, W. N. 839, 
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Law of India, 3rd Hdition, paragraph 677, 
page 899. At any rate, my learned friend 
cannot invite your Lordships to interfere 
at this stage of the proseantion, ° 

Babu Narendra Kumar Basu replied. 


JUDGMENT. a° 


MookKERJER, Acra, O. J.—On the 11th July 
1919 Satis Obandra Ohaktabarti, the peti- 
tioner in the presant Rule, made an applica- 
tion to this Court and prayed that disciplinary 
action might be taken against Mr. Ramdayal 
De, a Wakil of this Oourt, who had acted 
on behalf of one Chandra Kumar Chakrabarti 
with whom he had been involved in a 
protracted litigation. It is not necessary 
for our presant purpose to narrate the history 
or review the progress of that litigation; it 
is sufficient to state that the applisation made 
by the petitioner contained grave sharges of 
misaondnet against Mr, De, The application 
was supported by an affidavit whieh recited 
that the faota mentioned in the petition 
were true to the knowledge of the deponent 
exoept those sontained in paragraphs 19, 25 
and 27, and that a part of paragraphs 4, 
47 and 50 were true to his information 
and belief. The applisation was heard in 
the first instance by Fleteher and: Duval, 
JJ. On the 17th July 1919 the matter 
was referred to the Government Pleader for 
inguiry and report. On the 25th Jnly, 
Mr. De was called upon to submit an explana. 
tion within three weeks, which he did, on 
the 10th November 1919. The question 
was thereafter sonsidered by Sanderson, 
O. J., and Flesther, J., who, onthe 8rd 
December 1919, same to the sonelusion 
that no dissiplinary action aould be taken 
upon the application. On the 15th Mareh 
1920 Mr. De moved this Court for sanation 
to proseoute Satis Chandra Ohakrabarti for 
offences under sections 181 and 1938, Indian 
Penal Cade, alleged to have been committed 
by him in respect of the statements mada 
in paragraphs 92 and 22 of the applieation 
to this Court on the llth July 1919, This 
application for sanction was refused by 
Sanderson, C. J., and Walmsley, J. Mean- 
while, on the 24th February 1920, Mr. 
De had lodged a somplaint in the Court 
of the Ohief Presidenay Magistrate against 
Satish Chandra Ohskrabarti with a view 
to posesute him for an offence under gestion 
500, Indian Penal Coge, in respect of the 
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following nine statements selected from the 

petition of the llth July 1919 :— ` 

(1) That the said Vakil, when the suit 
No. 5 3 of 1910 (Probate Case) was pending 
in the Jndge’s QOourt at Chittagong after 
remand, offered money to Prasanna Kumar 
Singh, the Kabiraj, the witness No. 1, who 
deposed on 20th Jyly1914 and Radha Govinda 
Bhattacharyya, witness No. 9, who deposed 
on 28rd July 1914, to depose falsely, and 
paid Probhat Ohandra Bosg, witness No. 10, 
to depose falsely and strongly on bghalf of 
‘his side. 

(2) That the said Vakil, since the institu. 
tion of the pending Revocation Case No. ll 
of 1918, frequently goes to Chittagong 
and there bribed some of the witnesses 
and attempted to bribe the others, amongst 
Romjan Ali, Dahlar Rohman, Uma Charan 
Dhupi, Ashlam-Khan, Sarada Kumar Dey, 
who were served with summonses. He 
also tried to fake a few witnesses on 
payment of money to adduoce false evidense 
against the petitioner. 

“(8) That Babu Ramdayal De, who was 
always bent upon wrongly getting hold 
of the property of the testator, instigated 
the said deores-holders (Ramdayal Pal and 
Bhairab Chandra De) to exeoute their decree 
for about Rs, 6,0L0, knowing well that it 
would not be probable for your -petitioner 
to pay upat once such a large amount, in 
whieh oase Babu Ramdayal De would be 
able to purchase some of the properties of 
the testator and father of the petitioners 
and other exeontore at a small prise, 

(4) That Babu Ramdayal De, intentionally, 
and, inorder to win the case, misprinted 
in the paper-book (of Appeal from Original 
Deorees Nos. 488 and 580 of 1914) many 
other things (that is, than those referred to in 
paragraphs 44 and 45) which were material 
for the oase, 

(5) When the judgment of the Honour- 
able High Court was forwarded to the 
District Judge, it transpired that the names 
of Babu Ramdayal De and the first point 
of appeal decided were of different ink and 
of different hand, thereby probably Babu 
Ramdsyal De tried to omit his name from 
- list of appellant’s Pleaders and to raise a sus» 
pision in the mind of the District Judge that 
the petitioner and other exeoutors were not 


appointed exeoutorg though the first point - 


decided in favour of the petitioners. ss: essar007a 
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and the petitioner believes it was managed 
by Babu Ramdayal De, the said judgment 
not to be forwarded with the original record, 
though there was an urgent order for 
sending the record to the District Judge 
in that judgment itself, 

(6)... ..i¢ is his duty to teach the 
witnesses and see the resord and draft big 
volumes of false application. 

7) That petitioner understood that every 
Court now a days is very liberal to the 
reduction of rate of interest and grant easy 
instalment to the debtors, but the petitioner 
is so unfortunate that he is unable to get 
any consideration of the other Court. So 
the petitioner believes that it is by the 
influence of Babu Ramdayal De, Vakil, 
High Court. A 

“(R) That Babu Ramdayal De came down 
to Mirsarai and opposed the petitioner's 
agents and peons from realising rent duri: g 
the expiry of the year 12-0 M. E. and then 
came down to Chittagong, stayed there three 
or four dayr, during whioh, through bis ageut 
Indra Singh, he intimated with the wit. 
nesses of the pending Revoeation sase and 
induoed them with payment and offering 
money to give. false evide.ce against the ~ 
petitioner, one of the witnesses Nisi Chandra 
Ley who also told the petitioner the story. 

(9) That there is nothing impossible for 
Babu Ramdayal De, so the petitioner most 
humbly prays for an order for safe custody 
of his letters, envelopes Exhibits E, F, L, 
M, x, T, and U, V and W and the original 
note written by Babu Surendea Nath Das 
which is exhibited and marked P, and for 
an -urgent order to keep some of the paper. 
books in Appeals Nos, 580 and 488 of 1914 in 
the safe custody.” l 

It may be: mentioned here tbat cne - of 
these statements, namely, No. t, is one of 
ihe two st&tements inoluded in the subsequent 
application by Mr. De for sanction to pro- 
sesuta Satis Chandra Ohakrabarti, State- 
ments Ncs. 4,6 ard 9 were, but statements 
Nos. 1,2, 3, 5 and 7 weré not, covered by the 
affidavit appended to the application of the 
llth July 1:19. On the 38rd May 1920,- 
Satis Chandra Chakrabarti applied to this 
Court and obtained the present Rule with 
a view to quash the prcceedings in the 
Court of the Chief Presidensy Magistrate 
on the grourd that the alleged defamatory 
statements were absolutely privileged, as 
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they were oontained in a petition present. 
ed to this Court in the exeraise of ita dis- 
siplinary jurisdiction. The Rule was argued 
in the first instanoe before Walmsley and 
Buckland, JJ., wha were of opinion that in 
view of the importance of the question 
involved, namely, whether statements oon- 
tained in an application to this Court upon 
whioh a sbarge of defamation is based are 
absolutely privileged, it should be sonsidered 
by a Special Benah. The present Bench has 
accordingly been constituted, with the son- 
gurrence of the Fall Cturt, to hear the Rule. 

The determination of the matter in con: 
troveray depends upon the true sonstrustion 
of section 499, Indian Penal Code, which 
contains four explanations and ten exceptions: 
Channing Arnold y. Emperor (24). No 
referenoe need be made to the explanations, 
as thero oan ba no reasonable doubt as to 
the meaning and effest of the imputationa 
contained in the statements. Nor need we 
gonaider the seope of any of the exceptions, 
exsept the eighth and the ninth whish 
alone bear upon the question under oon- 
sideration, Consequently, the statutory pro- 
vision relevant for the desision of this matter 
may be formulated as follows : 

‘Whoaver by words either spoken or 
intendad fo be read or by signs or by 
visible representations, makes or publishes 
avy imputation soneerning any person intend- 
ing to harm, or knowing or having reason 
to believe that such imputation will harm, 
the reputation of gusah person, is said, 
exoept in the cases hereinafter excepted, to 
defame that person.” 

“Righth Hxeeption—It is not defamation 
to prefer in goo. faith an assusation against 
any person to any of those who have lawfal 
authority over that person with respeat to the 
aubjest-matter of accusation. 

Illustrations, 


"IE A, in good faith aceuses Z. before a 


Magistrate, if A. in good faith complains | 


of the sonduct of Z., a servant, to Z.’s 
master; if 4. in good faith somplains of the 
sondust of Z. a child, to Z.’s father— 4. is 
within this exosption. 


(24) 23 Ind, Oas. 661; AL O, 1023 atp. 1048; 41 
I. A, 149 at p. 157; 200. L. J. 161 at p. 165; 18 0. W. 
N. 785; 26 M. L. J. 621; 16 Gr. G. f, 309, 2 L. W. 
461;7 Bur. L. T. (67; (1914) M. W. N. 605; 16 M. 
L. T, 79: 12 A. L. J, 042; 16 Bom, b. R. 544; 8 hi 


J 
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“Ninth Exseption.—lt is not defamation to 
make an imputation on the character of 
another, provided that the imputation be made 
in good faith for the protection of the in- 
terest of the person making it, or of avy other 
person, or for the pablis good. ‘ 

Illustrations, i 

‘(að -A., a shopkeeper, saya to B., who 
manages his business ‘Soll nothing ‘to Z. 
uniess he paya you ready money, for I have 
no opinion of his honesty.’ A. is within the 
exseption, if hê has made this imputation 
on Z. in good faith for the protection of his 
own interest. 

“(b) A, a Magistrate, in making a report 
to his superior offiser, sasts an imputation ou 
the sharacter of Z. Here, if the imputation 
ia made in good faith and for the publio 
good, A, is within the ex8eption.” 

It is indisputable that, unless the oase sen 
be brought within either of the two ex- 
septions just set out, the petitioner must 
be taken to have defamed Mr. De, as the 
statements embodied in his applisation to 
this Court were of sash a aharacter that 
he must have known that they would harm 
his reputation. We haye, consequently, to 
examine the provisions of the two exceptions, 
but it is plain that neither of them for- 
mulates any rule of absolute privilege. The 
eighth exseptiof refera to ascuaationgs pra- 
ferred in good faith to an autborised person, 
The ninth exception refers to imputations 
made in good faith by persons for protes- 
tion of their interest or for the publie good, 
It is thus olear that, to take a oase out 
of the primary rule and to bring it within 
either of the exceptions, good faith on the 
part of the person who makes or publishes 
the imputation must be established.- We 
gannot in this sopnestion overlook the 
illustration to the eighth exseption, althougi 
we are not unmindful that au illustration 
is useful so far as it helps to furnish some 
indication of the presumable intention of 
the Legislature and does not bind the Courts 
to plase a meaning on the section whieh 
is inconsistent with its language: Dubey Sahai 
y. Ganesht (25), Qusen Empress vV. Fakirappa 
(26), Koylash Ohunder Ghose v. Sonatun Ohung 
(27). Reference may here be usefully made 


25) 1 A. 34 at p. 36 (F. B.); I Ind. Deo. (N. s,) 23, 
(26) 15 B. 49. at p. 496; 8 Ind, Deo. (x, s.) 333. 
(27) T O. 182 at p. 136; 8 0. L. R. 281; 4 Shome 


UL. R, 144; 5 Ind. Jur. 642; 3 Ind, Dec, (N. 8.) 635, 
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to the following observations of Lord Shaw 
in the judgment of the Judicial Committee in 
Mahomed Syedol Arifinv. Yeoh Oot Gark(28):— 

“It is the duty of a Court of Law to 
nocept, if that can be done, the illustra- 
tions -given as being both of relevance and 
value in the oonstrustion of the text. The 
illustrations sbould in no case be rejected 
besause they do not square with ideas 
possibly derived from another system of 
jurisprudence as to the lag with whish 
they or the sestions deal. And ite would 
require a very spesial aane to warrant their 
rejection on the ground of their assumed 
repugnancy to the sections themselves. It 
would be the very last resort of sonstrus- 
tion to make any sush assumption, The 
great usefulness of, the illustrations, which 
have, although not part of the sections, been 
expressly furnished by the Legislature as 
helpful in the working and applisation of the 
Statute, should nof be thus impaired.” 

In the present instanoe, however, there 
is no 6onflict between the exseption and 
the illustration whioh states that a person 
who in good faith asouses another before 
a Magistrate is allowed the benefit of the 
exeeption. In view of the plain language 
of the eighth and ninth exoeptions, it is 
really difficult fo see how absolute privilege 
ean be claimed in respect of statements 
made by the petitioner in his application 
to this Court for disciplinary action against 
Mr, De; the Magistrate is bound to investigate 
the question of good faith whioh is expressly 
made an essential ingredient by both the 
exceptions, 

Mr, Bose, who appeared in support of this 
Rule, fully realised this difficulty and was 
constrained to take resourse to what might 
well be salled a desperate argument. He 
did not, indeed, maintain the view that the 
provisions of the Indian Penal Code shonld 
be construed in different ways within and 
beyond the limits of a Presidency Town ; 
but he attempted to support the position 
that the liability of the petitioner dépends, 
not on the provisions of the indian Penal 
Code alone, but on those provisions as 
modified by the Common Law of England, His 
argument in substance was that, to determine 


(28) (1916) 2 A. O. 675; 43 I. A. 256; 115 L. T, 564; 
327, L. B. 673; 86 L. J. P. O. 15; 39 Ind. Cas. 401; 21 
> Hi 257; (1917) M. W. N, 162; 19 Bom, L, R. 187 
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the oriminal liability cf person in Caloutta, 
we must investigate the rule of the Common 
Law of England on the subject and engraft 
it on the Indian Penal Code, with ths 
result that where the two systems are not 
in agreement, the Common Law of England 
should prevail, Mr. Bose was not slow to 
recognise that this argument is opposed to 
the preamble, as al:o the provisions of 
gestion 1 and section 2 of the Indian Penal 
Ocde, The preamble shows that the object of 
the Legislature was to provide a general Penal 
Oode for British Indi&. Section 1 provides 
that the Code shall take effest throughout 
the whole of the territories whish were or 
might besome vested in Her Majesty under 
the Government of India Ast, 1658, which 
has since been replaced, by the Government 
of India Act, 1915. Section 2 explisitly 
lays down that every person shall be liable 
to punishment under the Code and mot 
otherwise for every act or omission contrary 
to the provisions thereof of which he shall be 
guilty within the territories vested in Her 
Majesty ; these words repeal all former la ws 
for the punishment of every offense whioh 
is made punishable by the Indian Penal 
Code. These provisions clearly militate 
against the contention put forward in support 
of the Rule. As a last resort, Mr. Bose 
relied upon - section 5 which provides that 
nothing in the Code “‘is intended to repeal, 
vary, suspend or affest any of the provisións 
cf Statute 3 and 4, Will, IV, OC. 85, or 
of any Aot of Parliament passed after that 
Statute in anywise affeoting the East India 
Company or the said territories or the 
inhabitants thereof ; or any of the provisions 
or any Aot for punishing mutiny and deser- 
tion of officers’ and soldiers in the service 
of Her Majesty or of any spesial or losal 
law.” Mr. Bose, however, did not explain 
kow this provision in any way assisted his 
ergumiont, It need not be disputed that 
the effest of section 5 is to qualify the 
gensral repeal prescribed by sestion 2. The 
two sections taken together deslare that 
offences defined by special and losal laws 
continue to be punishable as before; in 
other worde, all acts or cmissions soutrary 
to the provisions of the Code itself or of 
the prcvisions of special and local laws 
and the other laws enumerated in seostion 
b, and these alone and none others, are 
puvisbable as offences, (Seo the judgment 

& 


Vol. LIK) 
SATIS BHANDRA 9. RAM DAYAL, 


of Collett, J. Proceedings 22nd Decsmber 
1866 (23)], But our attention his 
nos been invited to any of the provisions 
of the Government of India Ast, 1833, which 
are sawed by sestion 5 and which may bə 
supposed to have any bgaring, direet or 
indirect, on the argumant advanasd in 
support of the Rule, The provisions which 
relate to the legislative powers of the 
Governor-General in Counsil (sestions 43, 44, 
45, 46, 84 and 85) or whish main- 
tain unaffested the right of Parliament 
to legislate (sestion 51) clearly do not bsar 
on the question wa are aalled upon ta 
consider, Nor is any light thrown on the 
matter by sastiona 9 and 10 of the Indian 
High Courts Ast(24 and 25 Viet, O. 104) 
which define the jurisdistion and powera 
of the Indian Highe Courts, and embady 
ths following provisions : — 

“9, Haoh of the High Courts to be estab- 
lished under thie Ast shall have and exer- 
siso all suth Civil, Criminal, Admiralty and 
Visa. Admiralty, Testamantary, [otestata and 
Mitrimoaoial Jurisdiction, Original 
A» pallate, and all sush powars and authority 
fər, a21 in relation to, the admin'stratioa 
of justise in the Prasidensy for whish it is 
established, ai Har Majasty may, by suh 
Lattera Pateut as aforesaid, grant and diraat, 
subje3t, howavar, to 
limitations a3 3 tha exarsise of original, 
sivil, and criminal jarislistisn bayoal tha 
limits of the Prasidsisy Town a3 may ba 
praisribad tharəby; and sawa as bz sash 
Lattara Patent may ba otherwisa diraabal 
ani eubjest and without projudisa to the 
lazislativa piwers in relation to the mitters 
aforayaid of the Govarnor-Gansral of India 
in Counsil, the High Court to ba establish. 
elin e1x9h Prasidenoy shall hava ani exer- 
aiza all jarigsdistion and every pawar and 
authority whatsoever in any m3uner vested 
in any of the Courtsin the same Prasi- 
denoy abolished under this Act at the time 
of the abolition ofsuch last mentioned Courts, 

“10. Until the Crown shall otherwise pro. 
vide under the powers of this Act, all 
jurisdiction now exersised by the Suprame 
Courts of Oaloutta, Madras, and Bombay, 
respectively over inhabitants of sush parts of 
India as may not ba camprised within the 
losal limits of the Litters Patent to bs issued 
under this Act establishing High Oourts at 

(29) 3 M. H. 0. R. (App.) xr ab p. Xvi. 
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Port William, Mvicasani Bombay, shall ba 
exeraisad by sush High Uourts respastivaly.” 

Ssation LO was repsaled by sastion 2 of 
23 and 29 Vist., O. 15, sestion 9, whieh has 
now bsen replased by sestion 106 of tha 
Goveroment of Inilia Ast, 1915, preserves 
to the High OQOourt all jurisdietion .*and 
every power and authority vasted in any 
of the Courts abolishel by the High Osurts 
Ast, 1851, that is, tha Suaprams Oonurt ani 
tha Oort of Sadder Dawani Adalat ani 
Sadar Nizymat Adalat, mentisnel in səs- 
tion 8,6 This provision, howayar, i3 mule 
expressly subject to the legislative pəwəra 
of the Govarnor-Ganeral in Osunsil which 
ia further emphasised by tha provision of 
slauss 44 of the Letters Patent rasantly 
extended in ssope by the amyinent of tha 


` llth Maroh 1919: 


“And We do farther ordain and deslara 
that all the provisions of th339 oar Lattara 
Patsnt are anbjest to the legislativa pow)ri 
of the Govarnor Ganoral in Lragislativa 
Ooaansil, and also of thea GovarnormGansral 
in Oounsil under sestion ssvanty-one of tha 
Government of India Ast, 1915, and also 
of the Governor-General in eases of smergenoy 
uidor sestion sevanty-two of that Ast, and 
myy bə in all respasts amanded ani 
altsred thereby. ” 

The phrasaslogy usad in saction 9 aannt 
possibly m32 that tha High Oouct is to 
apaly the Oom non Law of Hogland, in tha 
ex3rcige of thea criminal jurisdiction vasted 
in it. This is plasel bayond dispute by tha 
Litters Patent mentioned in tho gastion, 
Wa naad refer only to olansa 30 of the 
Latters Patent of L835 whish raplases eliusa 
29 of the Lattera Patent of 1862. 

“30, Aud We do further ordain that all 
persons broaght for trial before the said 
High Oourt-of Jadicatara at Fort William 
in Bengal, either in the exercise of its 
original jurisdiction, or in the exereiie of 
its jurisdistion as a Oourt of Appsal, ro. 
fərənoə or revision, sharged with any offanse 
for whioh provision is made by Act No XLV 
of 1880 oalled the “Indian Penal Ooda’ or 
by any Aot amending or exoluding the said 
Ast, whish may have been passed prior to 
the publication of these prasenta, shall ba 
liable $o punishment under tha said Act 
or Asta, and not otherwise. ” 

It may bə noted that the words “ or by 
any Ast amanding pr exclading the gaid 
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Ast which may have been passed prior to 
the publiesation of ‘these presents” were in- 
troduced for the first time in olanse 30 of 
the Letters Patent of 1865, while the words 
subjest nevertheless to such alterations, 
modifications and additions in and to such 
Code as may have been or may be pres» 
sribed by any Asts or Regulations made 
by the Governor-General in Counsil ’ whioh 
ossurred in elause 29 of the Letters Patent 
of 1862 were not reproduced in olanse 30 
of the Letters Patent of 1865. Olanse 30 
of the Letters Patent whioh is {wow in 
forse makes the argument entirely unten- 
able that the High Court is not to ad- 
minister sriminal law as sontained in the 
Indian Penal Code but is to engraft thereon 
the rules of the Common Law of England. 

It is, inour opfnion, indisputable that 
all persons brought before the High Court 
‘for trial in the exercise of its original. 
criminal jurisdiction, or in the exercise of 
its jurisdistion as a Oourt of criminal 
appeal, reference or revision, if charged 
with an offense under the Indian Penal 
Code, sball be liable to punishment under 
that Code and not otherwise. This does not 
militate against the view that the High 
Court .as jurisdiction, like the Supreme 
Court, to punish for contempt of Oourt, 
whioh, was pointed® ont by Sir 
Barnes Peasosk in Surendra Nath Banerjee v, 
Ohief Justice of Fengal (80), is not an offence 
under the Indian Penal Code: “it is an 
offence whish by the Common Law of Eng- 
land is punishable by the High Oourt in 
a summary manner by fine or imprisonment 
or both; that part of the Common Law of 
England was introduced into the Presidency 
Towns when the late Supreme Courts were 
respectively established by the sharters of 
justice, The High Courts in the Presidencies 
are superior Courts of Record and the 
offence of sontempt and the powers of the 
High Court for punishing it are the 
- same in India as in England, not by virtue of 
the Penal Code in British India and the Code 
of Criminal Procedure, 1882, but by virtue 
of the Common Law of England. MecDermoté 
v. Judges of British Guiana (31).” It is not 


(80) 10 ©, 109; 10 I. A. 17}; 4 Sar. P, O.J. 4743 
5 Ind. Dec. (N. 8.) 76, 

(81) (1868) 5 Moo. P. O. (x. s.) 466 at p. 497; 2 P. 
Ae cess IPC, l; 20L. T. 47; 17 W. R. 852; 16 
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neeessary for our present purpose to deal 
elaborately with the question of the jurisdic 
tion of this Court to punish for eontempt 
of Court; such power was undoubtedly ‘pos- 
sessed by the Supreme Court and may be 
exercised by this Court either ag àa power 
inherited from that Court or as inherent 
in the Court as a Coart of Resord and 
the exersise of the power is not 
restriated by the provisions of olause 30 of 
the Letters Patent [See Governor of Bengal 
(Legal Remembrancer) v. Moti Lal Ghosh (32) 
and Amrita Bazar Patrika, In the matter of 
(Mott Lal Ghose, In re) (33) 1. Similarly, seation 
9 of the Indian High Courts Aat, 1861, may be 
deemed to have vested in the High Court, the 
power and authority which might be exersis- 
ed by the Supreme Court beyond the limits 
of the Presidenoy Towgs as indisated by the 
observations of Peel, O. J., Maharanee of 
Lahore, In the matter of (34). Here, again, how- 
ever, the exeraise of the jurisdistion is subjest 
to the provisions of the Letters Patent and 
is without prejudiae to the legislative powers 
of the Governor General in Council, Con: 
sequently, from whatever point the matter 
may be examined, there is no escape from 
the position that the petitioner in -the 
present Rule is subjest to the operation of 
sestion 500, Indian Penal Code and other 
relevant provisions, if any, of the Indian 
Penal (ode; the measure of his liability 
cannot be tested by reference to the rules 
resognised by the Common Law of England. 
We may point out that the sonelusion ws 
have reashed is not contradioted by what is 
known of the bistory of the legislation on the 
subjest. We are not unmindful that such refer. 
enseto the history of legislation oan only be . 
legitimately made, as waa done by the Judicial 
Committeein Maharajah Ishuree Persad Narain 
Sing v. Lal Ohutterput Sing (35) and Brown y. 
McLachlan (36), when reasonable doubt is 
entertained as to the eonstrustion of a Statate: 
the operation may, however, be easily sarried 
too far, and may, in the oase of codification 


(82) 20 Ind. Cas. 81; 41 O. 173 iy a9 18 0. L, 

" (88) 45 Ind. Cas. 338; 45 0. 169; A o. D: J. 459; 
21 0, W. N. 1161; 19 Or, L. B. 580. 

(84) (1848) Taylor 428; 2 Ind. Dec. (o.s.) 266, 

(85) 3 M.I. A. 100 at p. 180; 6 W. R. P. 0. 27; L 
Sar. P. C. J, 246; 18 E. R, 436: 

(86) (1872) 5 P O, 448 at p. 450; 43 L. J. P. O. 18; 
21 W. R. 277; on P. O. (N, 8.) 884; 17 B. R. 659, 
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of Aots, lead to results whieh have bsen 
emphatically condemned in desisions of the 
highest authority; see, for instanoe the 
observations of Lord Hersoliell in Bank of 
England v. Vagliano (37), of Lord Watson 
in Robinson v. Oanadiun Pacific Railway 
Oo. (38) and of Lord Maonaghten in 
“Norendra Nath v, Kamalbasint Dasi (39). 
The proper sourse is, in the first 
instanse, to examine the language of 
the Statute, to interpret it, to ask what 
is its natural meaning, uninfluensed by any 
‘sonsiderations derived from the previous state 
of the law; to begin “with an examination 
of tha previous state of the law on the 
point, is to attack the problem on the 
wrong end; and itisa grave error to forse 
upon the plain language of the sestion an 
interpretation, which, the words will not 
bear, on the assumption of a supposed polisy 
on the part of the Logislature not to depart 
from the rules of the English Law on the 
subject. In the present iostanee, however, 
a reference to the history of the Indian 
Penal Oode, not only does not support 
the theory of sunah a policy, but shows 
slearly an intention on the part of the 
‘Legislature to deviate in many respects 
from the rules of the English Law on this 
partisular topic. This is manifest from an 
analysis of note R, appended to the draft 
of the Indian Penal Code prepared by the 
Indian Law Osmmissioners (Macaulay, 
Macleod, Anderson and Millett) and sub- 
mitted to the Governor-Ganeral in Connoil 
on the 14th Ostober 1837. The Commis. 
sioners notonly did not faithfally adhere 
to the rules of the English Common Law, 
but in some respeats, framed provisions 
whioh were at varianse therewith, as also 
with the French Code and the Oode of 
Lousiana. The Oommissioners further in- 
tended that provision should be made, in 
the Code of Proasedure, for rules for pleading 
in oases of defamation. The subsequent 
reports on the draft Code by the Indian 
Law Oommission (Cameroo and Eliott) on 
the 5th November 1846, and 24th June 
1847 devote one entire chapter (Chapter 


(87) (1891) A. 0.107; 60 L. J. Q. B. 145; 64 L. T. 
853; 39 W. R. 657; 55 J. P. 676. 

(38) (1892) A.C. 481; 61 L.J. P. O., 79; 67 L. T, 
505 
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(39) 23 0. 563; 28 I. A, 18; 6 Sar. P O.J 667; 6 
M. L. J. 71; 12 Ind, Deo, N. 5.) 37 4. 
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XXV, paragraphs 369-414) to the subject 
of defamation. It is sufficient t3 state that 
thara is no indioation of an intention to 
adhere to the rales of tha Eazlish Law on 
the subjeat: on the other hand, the Com. 
missioners depart from those rales in many 
respects, although they hai boafora them 
the Digest prepared by the Hnglish Oriminal 
Law Oommissioners. In a subsequent 
report submitted by the Indian Law Qom. 
missiongra (Jameron and Eliott) on the Ist 
Febrnary 1848, they embodied a ashəamə of 
provisions and rules for the administration 
of criminal justise assording to the Panal 
Oode. To this scheme, they appsnded forms 
of indictment; Form No. 66 which rafers 
to defamation sets out the plea of “not 
guilty of defamation’ on the ground that 
the imputation had bean made in good faith 
for the publie benefit. Th8se rules for plead- 
ing do not appear, however, to have been 
ever adopted by the Legislature. We do 
not rely on this history of the somposition 
of the Indian Penal Oode with a view to 
interpret its provisions, bub wa refer to it 
only to show how unsafe it would be to 
interpret the sestions of the Oode on tbe 
érroneous assumption that the framers did 
not intend to depart from the rules of the 
Oommon Law. : 

As a last resort, Mr. Bose has argued 
that if the langfage of section 494, Indian 
Penal Code, militates against his contention, 
there isa respestabla body of judicial opinions 
whioh support his visw of absolate privilege. 
B3afore we examine these decisions, it is 
necessary to emphasise that in this country 
questions of sivil liability for damages for 
defamation and questions of liability to crimi- 
nal prosesution for defamation do not, 
for purpose of adjudieation, stand on 
the same basis; as regards the former, we 
have no sodified law; as regards the latter 
the relevant provisions are embodied in the 
Indian Penal Code. This fundamental dis- 
tinstion, as will presently appear, has not 
always been borne in mind. The position 
then is that questions relating to osivil 
liability for damages for defamation must be 
determined with reference to either the 
rules of English Common Law where they 
are shown to be applicable [ Mayor of Lyons 
y. Hast India Oo. (40)] and with referenee to 

(40) 1 M.I A, 175; 1 Moo. P. O. 175; 8 State Tr. 
(N. a.) G27; (Sar. P.O J. 107; 18 B. R. 66,12 E, R, 782. 
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principles of justice, equity and good son- 
science in all other oases. The prinsiple 
that, in all oases for which no spssific statu- 
tory directions are given, Judges should 
aot according to justice, equity and good 
conscience, was expressly formulated in sestion 
93° .of the Administration of Justice Regula- 
tion promulgated by the Governor-General 
in Counsil on she 5th July 1781. The 
rule was thereafter sucsessively reproduced 
in section 21 of Regulation III of 1793, in 
section 24 of the Bengal Sivil Courts Ast, 
1871, and in sestion 37 of the Bergal Civil 
Conrte Act, 1887. Now, the desision of a 
ease Rosording to the prinsiples of justise, 
equity and good sonseiense has generally 
meant decision ascording to the principles 
of English Law applicable to a similar state 
of circumstances. This was justified ib Dada 
Honajt v. Babaji Jagushet (41) mentioned 
by Jenkins, O. Jọ, in Shivrao Narayan v. 
Pundlik Bhatre (42), on the authority of 
the judgment of the Judisial Committee in 
Varden Seth San v. Luckpathy Royjee allah 
(43) but itis doubtful, whether the Judioial 
Committe really intended to enuneiate the 
somprehensive rule attributed to their desision, 
Lord Hobhouse, however, in the later ease 
of Waghela Rajsanji v. Sheikh Masludin (44) 
state that “equity and good sonssiense” had 
been ‘generally interpretedeto mean the rules 
of English Law if found applisable to Indian 
society and ciroumstances,” See also Maha- 
raja of Vizianagaram v. Sri Rajah Setrucherla 
(45). In this sonneotion, reference may 
be made to the observation of Sir Barnes 
Peacock, O. J,, in Rambuzx Ohttiangeo v, 
Modcosoodhun Paul (46) that, where rights 
of parties are determined assording to 
the general prinoiples of equity and 
justice, this must be done without any 
distinction, as in England, between that 
partial justice which is administeredin the 
Courts of Law and the more full and aom. 
plete justice for whioh it is frequently 


(41) 2 B. H, 0. R. 3 . 
(42) 26 B. 487; 4 .L. R. 
(48) 9M. I. A.30 p. aah Marsh. 461; 1 Suth, 
J. A OE. R. 766. 
è JA 8¥ at p. 96; 11 

Ind. Jur. 315; 5 Sar. P. 0 ;6 Ind. Deo N.s., 
' 864. 

(45) 13 M. L. J. 58; 26 M. b86, 

(46) B.L. R. Supp. Vol. 675 (F. B.); 7 W. B. 877; 
2 Ind. Jur, (N. 8.) 155, » 
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necessary to seek the assistanee of a Court 
of equity. This was adopted by Jenkins, 
O. J., in Deb Narain Duit v, Ram Sadhan 
Mandal (47). In these circumstances, when 
the law of torts bas not been oodified 
and eases of civil liability for damages have 
been left ta be desided acaording to rules 
of justice, equity and. good conscience, it ið 
not surprising to find that the law of sivil 
wrongs as administered in British Indian 
Courts has been practically taken in its 
entirety from the Common Law of England; 
the only justise, equity and good sonscienes 
whish Judges steeped in the principles of 
English jorispradense sould and did ad- 
minister in default of any other rule was so 
much of English Law and usage as seemed 
reasonably applicable in this sountry, A 
familiar illustration of this is afforded by the 
judgment of the Judisial Committee in the 
ease of Baboo Gunesh Dutt Singh v. Mugneeram 
(6) where the principle that witnesses cannot 
be sued in a Civil Oourt for damages in 
respest of evidense given by them upon 
oath in a jadisial proceeding was enunsiated 
in the following terms in affirmanse of the 
desision of this Court in Mugnee Ram 
Ohowdhry v, Gonesh Dutt Singh (48): “Their. 
Lordships hold this maxim whioh 
certainly has been resognised by all the 
Courts of this osountry, to be ona based 
upon prinsiples of publio policy. The 
ground of it is this, that it conserns the 
publio and the administration of justioa 
that witnesses giving their evilenca on 
oath in a Court of justice should not have 
before their -eyes the fear of being harrassed 
by suits for damages; but that the only 
penalty whioh they should inour if they 
give evidenee falsely should be an indiotment . 
for perjury.” This, in the absenoe of 
legislation on the subjeat of oivil wrongs, 
is, if we may say so without impropriety, 
a perfectly legitimate process; but if we 
were to read into the provisions of the 
Indian Penal Code an exeeption which finds 
no place therein, as the Oourt was invited 
to doin Nagarji Trikamst, In re (14), where 
Qounsel relied upon the lucid statement of 
Brett, M R, in Wunster v. Lamb (49), as 


(47) 20 Ind Cas. 63(; 410. 1:7 at p. 146: 18 C. L. 
J. 608; 17 ©. W.N. 1148, 

(48) 5 W. R. IRA. 

.49) (1888) 11 Q. B. D. 588 at p. 608; 52 L. J.Q. B. 
726; 49 L. T. 262; 82 W, B, 248; 477. P. 805, _ 
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to the immunity enjoyed by Judges, Counsels 
and witnesses under the Oommon Law, 
the operation would in essence be 
legislation inthe guise of judisial inter- 
pretation. This, as we shall next see, is 
precisely what happened in some of the 
cases in the books, We may add thatno 
question has been, or, indeed, sonld he 
raised as to the prerogative and power of 
the Legislature to dissard the principles of 
the Gommon Law, wholly or partially, and, 
in its enactments, to embody other rules 
which it prefers [seg the observations of 
Lord Atkinson is Rodriguez v, Speyer Brothers 
(50), where the reason for the rule of 
immunity of Judges, Advosates and witnesses 
is Inaid]y stated ], 


One of the earliest cases in this Oourt 
ia that of Queen’ v. Pursoram (21), 
where the petitioner was proseouted 
for an offence under sestion 500, Indian 
Penal Code, in respeot of atatements made 
by him to a Sub-Inspeetor of Police 
during preliminary enquiries in a case of 
riot: it was ruled that the desision of the 
question depended upon the provisions of 
the Indian Penal Code and the aonviction 
was sustained. Jt was observed that the 
ease did not fall under the ninth exception 
to seation 499, as the imputation was not 
made in good faith nor was it necessary 
for the proteotion of the interests of the 
party making it. This view was affirmed 
on review, Queen v, Pursoram (21), 
where, in answer to the sontention of 
Mr. Doyne that under the English Law a 
defendant in a sriminal oase was not tongue- 
tied and might make use of any remarks, 
however defamatory per se, with perfeot 
imunity and protection fron indistment 
or action, Kemp, J., observed that the case 
before them waa governed by the provisions 
of the Indian Penal Code ; Glover, J , added 
that English Law gave greater license toa 
person in the position ofthe ascused than 
exseption nine to seation 449, Indian Penal 
Code, which required good faith as defined 
in section 52. The question was raired 
again in Greene v. Delanney (22), where 
an attempt was made to test the propriety 
of the conviction by re‘erence to the rules 
of the Englich Law of defamation. The defa- 


(60) (1919) A. O. 69 at p. 90; 88 L. J. K. B. 147; 
119 L. T: 409; 62 8, d, 765; 84 qT, Li. A 628, 
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matory matter was ¢ontained in a petition 
presented to a Civil Oourt. Phear, J. 
observed as follows :— 

“The Judge erred in locking outside the 
Penal Code itself for the purpose of 
assertaining the Criminal Law of this sountry 
with regard tc defamation. If thefasts 
whish are the subjeet of a somplaint fall 
within the limits of he definition in 
section 499, sonstrued as the seotion ought 
to be, according to the plain meaning of 
the words therein used, and if they are 
not sovered by any of the exeeptions to 
be found in the Code, then, in my judg- 
ment, they amount to defamation quite 
irrespestive of what may be the English 
Law on the same subjest, 

“it is, I think, most important in the 
interests of the publio that the prosedure 
of our Oourts of Justiee shonld not with 
impunity “be used as the means of indulg- 
ing feelings of personal spite. It is quite 
time for litigants in many of our Mofuasil 
Courts to learn that if they make written 
statements and petitions the vehiele of 
groundless accusations against their opponents 
or other persons, whatever may be their 
purpose, they do so at their own peril.” 

Jackson, J, added, A 

“If be mide the imputation in the 
petition presented by him to the Civil 
Court without good faith, he is liable to 
punishment for defamation. His ast will 
not come within the ninth exeeption to 
the 499th section of the Penal Code in 
which defamation is defined, I also think, 
with Mr, Justice Phear, that in this 
country where litigants are so habitually 
regardless of the allegations they prefer 
against their opponents, it is right and 
proper that they should understand that 
false defamatory allegations made without 
good faith are punishable under the Criminal 
Laws of the country.” 

The point arose for sonsideration again in 
Shibo + rosad Fandah, In tha matter of the 
Petition of (51). Markby and Prinsep, JJ., 
held that where the defamation oharged 
was contained in a petition toa Mgistrate, 
the question of good faith was material,as the 
case was governed by sestion 499, Indian 
Penai Code. It may be observed in passing 
that a question was also raised as to barden 

(51) 40.124; 3 0. L. R. 122; 1 Shome L, R. Cr. 
79; 42 Ind.#Dec. (N. 8.) 80 
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of proof and as to a possible differense on 
that point between a trial in the original 
sriminal jurisdiction of the High Oourt and 
a trial beyond the limita of the Presidency 
Town. The question turned upon the seope 
of the first Criminal Procedure Code, 1862, 
and the effest thereon of the Indian Evidence 
Ast, 1872, and is not material for the solution 
of the point we are,called upon to consider, 
The point arose again, but only incidentally, 
in Augada Ram Shaha v, Nemai Ohand Shaha 
(52) which was a civil suit fpr damages for 
defamation. Petheram, C. J., after referring 
to the desisions already mentioned under 
section 499, Indian Penal Oode, whish he 
sonsidered as binding, added: “We do not 
think it possible that a statement may be the 
subject of a sriminal prosesution for defama- 
tion, and at the same time may be absolutely 
privileged, as far as the Oivil Oourts 
are concerned. But if there had been no 
authority on the point in this Oourt, we 
should have some to the same csonelusion.” 
There oan be no doubt that, aosording to 
Petheram, 0. J., and Rampini, J., the test of 
sriminal liability is to be found in the pro- 
visions of the Indian Penal Code as had baen 
held in previous oases ; but their opinion as 
to the test of siwil liability for damages 
for defamation was sontrary to the view 
whish had been adopted in Bhikumber Singh 
v. Becharam Sircar (3); this, it is clear 
from the report, was not brought to the 
notice of the Court. The next sase where 
the question appears to have come under 
sonsideration is that of Woolfun Bibi v, 
Jesarat Sheikh (4). This was a reference in 
a sase of conviction under section 500, Indian 
Penal Code, for defamatory statements made 
by two persons as witnesses in a oivil snit, 
The Sessions Judge referred to the cases of 
Maniaya v. Yesha Shetti (8), Queen-Empress v, 
Babaji (12) and Queen-Hmpress v, Balkrishna 
Vithal (13) as authorities for the proposition 
that witnesses could not be prosecuted for 
defamation on ascount of statements made in 
the witnvess-box. Reference was also made 
to Bhikumber Singh v. Becharam  Sitrear 
(3) and Baboo Gurnesh Dutt Singh v. 
Mugneeram (6) both of whieh, as we 
have seen, arose out of civilsuits. The 
earlier decisions in this Court, which were 
directly in point, had evicently not been 
traced. The Sessions Judge on the merits 
(52) 28 O. 867; 12 Ind: Dec. (wN. s.) 576, 
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thonght that the reasons given by the Magis- 
trate for holding that the statements were 
not made in good faith did not appear to 
be sound. When the matter came up to 
this Court, there was no appearanse on 
behalf of either the accused or the Crown, 
aud the Court, on the authorities sited by the 
Sessions Judge, held that the nasused who 
had as witnesses made statements relevant 
to the issue in the sase under inquiry sonld 
not be prossouted for defamation. We do 
not overlook the observation of Sir Barnes 
Peasook, O. J., in Rambue Ohstttangeo v. 
Modooscodhun Paul (46) that it should not be 
assumed that arguments of Oounsel are 
necessary to enable the Ocourt to arrive at a 
sound sonolusion, ae, whether the oase is 
argued by Counsel or not, the Oourt shonld 
accurately aseertain the fasts, apply their 
own knowledge of the law to the fasts ascer- 
tained, and, if the law is doubtful, should 
search, if necessary, into the authorities 
before they pronounse a desisions This may 
be acsepted as the general rule; but the 
fast remains that, in this instance, the 
eirlier deaisions in Queen v, Pursoram 
(21) and Greene v. Delanney (22) 
which were direstly in point and had baen 
mentioned with approval in Augada Ram 
Shaha v. Nemai Ohand Shaha (52), were not 
brought to the notice of the Court, Nor was 
any referenca made to fhe desision in Kali 
Nath v. Gobinda Ohandru (58) where Stevens 
and Handley, JJ., had ruled tbat statements 
made by parties to a sulit in the pleadings 
were not absolutely privileged and had 
rafurred with approval t> the view ex. 
pressed by Petheram, O. J., in Augada 
Ram haha v. Nemai Ohand Saha (52) 
dissenting from the oontrary opinion 
in Nathjt Muleshvar v. Lalbhat Ravidat 
(54), The oase of Woolfun Bibi v. Jesarat 
Sheikh (4) was sonsidered and distinguished 
io Haidar Ali v. Abru Mia (55). It was 
observed that even if the rule laid) down 
therein was accepted as sorrest, it sould not 
be extended to voluntary and irrelevant 
statements made by a witness while under 
examination, Substantially to the same 
effect, is the desision in Giribala Dassi v. Pran 
Krishto Ghosh (20). Amongst more resent 

(58) 5 C. W. N. 293, 

(54) 14 B 97; 7 Ind. Dec. (N. 8.) 522, ` 

(55) 82 0. 756; 20. L. J. 105; 9 C, W, N. 914; 2 
Cr. I. J. 459, 
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sases in this Court, referensa may ba made 
to Kurt Singh v, Emperor (1), whera it 
was ruled that sestion 499 is exhaustive, 
that the Common Law dostrine of absolute 
privilege does not obtain in the Mofussil in 
India-and that a defamatory statement which 
does not fall within the exaeptions to seotion 
499 is not privileged. In this ease, referenca 
was made to the desision in Kart Singh v. 
Emperor (2) where no final opinion was 
expressed upon the question of principle 
involved, but the sonviction was set aside 
on the ground that its propriety was open 
to serions doubt. Reference was also made 
to the distum of Jenkins, O. J., in Golap Jan 
v. Bhola Nath (56) where a somplaint to 
a Magistrate, though defamatory, was said 
to be protested by the absolute privilege 
ascorded in the publis interest tə those 


who make statements te the Courts in the 


course of, and in relation to judicial proceed. 


ings. The question before Jenkins, O. J., how-- 


ever, arose in a oivil suit for damages, and the 
Court was not invited to gonsider the 
true effect of section 499, Indian Penal 
Code, in relation to a oriminal proseoution 
for defamaticn. The question was raised 
again in Profalla Kumar Ghose yv, Harendra 
Nath Okatterjee (5) but no opinion was 
expressed as the order of the Court below 
was set aside on another ground, The 
question of aosolate privilege was elabo- 
rately disoussed also in Orowdy v. Reilly 
(15) where it was pointed ont that in 
sivil suits for damages for defamation, the 
Court is free to adopt the Oommon Law 
rule on the subject, although in sriminal 
oases the Court is bound to apply the rule 
of qualified privilege enunsiated in section 
499. Beashoroft, J., was, however, inelined 
to the opinion that even in oivil cases, 
the same restricted rule should be applied 
as in criminal eases, as laid down in 
Augada Ram Shaha v, Nemat Chand Shaha 
(52) and Sandyal v. Bhaba Sundari Debi (16). 
A review of these decisions shows that 
the trend of judioial opinion in this Court 
is decidedly in fayour of ths view that 
in sasen of sriminal proseoution for defama- 
tion, the Oourt is bound to apply the 
rule of qualified privilege enunciated in 
exeestions’ 7 and 9 to sestion 499, Indian 
Penal Code. Woolfun Bibi v, Jesarat Sheikh 


(56) 11. Ind, Cas, 311; 38 C. 880; 15 0. W, N. 917, 
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(4) is, perhaps, the solitary exception to 
this rule, thongh there are expressions of 
opinion in sivil oases whieh also point in 
the same direstion but in those oases, the 
question did not direstly arise’ and the 
true effect of the provisions of the Indian 
Penal Qodə was not taken into consider: 
ation. The ease of Upendra Nath Bagchi y 
F. A. Sasi (57), whioh waa followed in Nikunja 
Behari Sen v. Harendra Ohdndra Sinha (58) 
clearly resognises that the question of 
liability to eonvistion for the offenga of 
defamation dep8nds upon the terms of 
section “499, Indian Penal Code, and avproves 
the view taken by Jardine and Farran 
Jl, in Nagarji Trikamii, Inre (14) and by 
Obandavarkar and Knight, JJ., in Emperor 
v. Purshottamdas (59) that the liability 
of a Pleader sharged with defamation in 
respest of words spoken*or written in the 
performance of professional duty depends 
upon seotion 499, though it is held that 
the Court should presume good faith unless 
thera is sogent prodf to the contrary 
This oase oslearly affirms the view that 
the privilege ia not absolute but qualified : 
no doubt the burden ig oast upon the 
prosesution to prove absenoe of good faith, 


It is not nesessary to analyse in mi 
detail the desisions in the shee pe agg 
Bombay, there ete two desisions which 
favour the rule of absolute privilege ; Queen. 
Empress v. Babaji (12), Queen-Hmpress y 
Balkrishna Vithal (13). The decision in 
Nagarji Trikamji, In re (14) does not fall 
within this category, as it recognises the 
applioubility of sestion 499, Indian Penal 
Code, and the impropriety of importing 
into a oarefully considered Statute like the 
Indian Penal Code, the rales of the Common 
Law of Englaud based on publio polioy 
The desision in Bhatshankar v. Wadia 
(60) also is distinguishable, as the question 
of the privilege of Oonnsel same up for 
consideration by the Court in the exereise of 


its disciplinary powers, while the 
oase of Raghavendra vy, Kashinathbhat 
(61) only ineidentally tougher upon 


(57) 1 Ind. Cas. 147; 36 0. 375: 13 
90. L. J. 2599 Or, L J. 165, N+ 840; 


(58) 20 Ind. Oas. 1008; 41 O, 514; | 
14 Cr. L. J. 528. 7 18 0. W. N, 424; 


(59) 9 Bom. L. R. 1287; 6 Cr. L. J. 
(60) 2 Bom. L. R. 3. J. 387, 


(61) 19 B, 717; 10 Ind. Deo, (w. 5.) 480, 
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the question. In the Madras High over, to make a reference to a Fall Bensh 


Oourt the rule. of absolute privilge appears 
to b^, generally favoured. The leading 
desision is that of Sullivan v. Norton (62), 
where the question of the privilege of an 
Advosate in India same up for sonsider- 
atida before the Court in its disciplinary 
jurisdistion. The question of the liability 
of an Advosate te prosesution for the offense 
of defamation under the provisiona of the 
Indian Penal Code did not direstly arise 
for discussion; but the opinion was thrown 
out that if would be beyond measure em- 
barassing to the Advooate and disastrous 
to the interests of the slient if the Adyosate 
was exposed to the liability of a criminal 
or eivil sharge for defamation for words 
uttered in Court. The question same up 
again in Manjaya y. Sesha Shetti (8) where 
it was ruled that the statements of wit- 
nesses, when under eross-examination before 
a Court of srimina) jurisdietion, are 
absolutely priviléged, and that if they are 
false, the remedy is by indiotment for 
perjury and not.for defamation. Reference 
was made by Collins, O. J., to the rule of the 
Common Law on the subjest and by 
Shephard, J., to the deoision of the Judicial 
Committee in Baboo Gunesh Dutt Singh 
y. Mugnesram (6) there is no diseus- 
sion in either judgment, of the effect 
of the provisions of the Indian Penal 
Gode., In Hayes v. Christian (63), the Court 
appears to have held, however, that the 
answer to the question depended upon 
section 500, Indian Penal Oode, but it 
reverted to Manjaya v. Sesha Shetti (8), 
in the later eases of Queen-Hmpress v. 
Govinda Pillai (64), Alraja Naidu, In re 
(65) and Padmaraju Pantulu v, Vencata- 
ramana Atyar (66), A dissentient note was 
sounded by Moore, J., in Nadu Goundan v. 
Nadu Goundan (67), where he held that 
an acensed sould not claim a spesial 
privilege beyond what was provided by 
the exceptions to section 499, Subramaniya 
Iyer, J., relisd upon Manjaya v. Shesha 
Shetit (2). It became unnecessary, how- 

(62) 10 M. 28 (F, B.); 3 Ind, Dec. (x. s.) 770. 

(68) 15 M. 414; 2 M. L. J. 142; 1 Weir 588; 6 Ind. 
Deo. (xN. 8.) G41. ; 

(64) 16 M, 285; 1 Weir 587: 6 Ind. Dec ‘n. s.) 871. 

(65) 80 M. 222; 6 Or. L. J. 180. 

(66) 1 Ind. Cas. 799; 19 M. L. J. 217;6 M. L. T. 


15; 9 Or L. J. 8&5. ‘i 
(67) 1 Weir 589, N 


as the statement in question was found 
to have been false and malicious. This 
eourse of desisions furnishes an admirable ez- 
ample of what is described by Lord Denman 
as “Law taken for granted” in a celebrated 
passage of his judgment in O’Oonnell v. Reg. 
(68), which will be found quoted in 
Amrita Basar Fatrika, In the matter of 
(Moti Lal Ghose, In re) (83). In Ramun Nayar 
y. Subramanya .Aiyar (69) it was ruled 
that a Judge was absolutely privileged in 
respest of words used by him whilst trying 
a oase in Court, ° This sonelusion was 
based on the rule of the Common Law, 
and no referense was made fo sestion 77, 
Indian Penal Code, which provides that 
nothing is an offense whioh is done by a 
Judge when acting judicially in the exersise 
of any power which is or which in good 
faith he believes to be given to him by 
law. In this state of the authorities, the 
question was ultimately referred to a Full 
Beusch of three Judges in Pofaraju Venkata 
Reddy v. Bmperor (70), It wasruled that, though 
the English dostrine of absolate privilege 
was not expressly recognised in section 499 
Indian Penal Oode, it did not necessarily 
follow that it was the intention of the 
Legislature to exclude its application from 
the law of this country. We see no escapes 
from the oonslusion that, for reasons already 
assigned, the mode of interpretation adopted 
by the Madras High Court is opposed to 
the well-established sanons of sonstruetion 
lasid down by the House of Lords in 
Bank of England v. Vagliano (37) and by the 
Judisial Committee in Norendra Nath 
y, Kamalbasini Dasi (89). The Indian Law 
Commissioners who prepared the draft of 
the Indian Peual Code took as their motto 
a statement whioh was drawn up by 
Macaulay and has now become olassical; “Our 
principle is simply this—uniformity when 
you oan have it; diversity when you must 
haye it; but in all oases certainty.” We 
find it impoasible to hold that, although 
they framed an elaborate sestion with 


(63) (1844) 5 St. Tr. (N. s.) 1 (877); 11 CL & Fin. 
1565 at p. 372; 9 Jur. 26; 1 Cox. G. O. 413; zir. L., R. 
261; 8 F, R. 16) at p. 1'63; 65 R, R. 69, 
(69) 17 M.£&7;6 Ind. Deo. (N. s.) 60, 
(70) 14 Ind, Cas. 669; 36 M, 216; (1912) M, W, N. 
416; 13 Or. L.J. 275; IIM, L, T. 416; 23 M. L, J, 
89, 
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carefully worded explanations and exeep- 
tions, thay still intended that the Oourts 
Should engraft thereon the rules of the 
Common Law of England based on pablis 
polisy whioh might sonseivably vary from 
time to time. It is manifest that if the 
method of interpretation whish found favour 
with the Madras High Court in the sase of 
Potaraju Venkata Reddy v. Emperor (70) ware 
adopted, a similar attempt might be made to 
invoke the aid of the prinsiples of English 
Law or the rules of publis polisy, so aa to 
qualify many other proVisions of the Indian 
Penal Code. The inavitable result would 
follow that certainty would be replased 
by uncertainty and order by shaos in a 
branoh of the law whioh most vitally 
affests the people. [Sse the observations 
of Baron Parke as to the dangers of the 
application of rules of publics policy, in 
Egerton v. Brownlow (71) quoted by 
Lord Halsbury in Janson v. Driefontein 
Oonsoltdated Mines (72) and by Lord Reading 
in Continental Tyre Rubber Oo, v. Daimler Oo., 
(73)]. We may add that the subsequent 
jadgment of the Madras High Court in 
Muthuswami v. Emperor(7)does not throw fur- 
ther light upon the matter, while the decision 
of the Full Bench in Krishnamal v. 
Krishnatyangar (74) merely shows that a 
registration officer is not a judicial offiser, 
a statement before whom, if defamatory, 
would be absolutely privileged under the 
rule laid down in Potaraju Venkata Reddy 
y, Emperor (76). 


The question has not some up before 
the Allahabad High Court for sonsider- 
ation quite so frequently as in Madras; 
but the view has uniformly prevailed there 
that the liability to prosesution for defama- 
tion must. always be determined with 
reference to section 499, Indian Penal 
Code. In Abdal Hakim v, Tek Ohandar (10) 
it was ruled in ao aivil suit for resovery 
of damages for defamation, ‘that the law 
to be applied is that laid down in the 


(71) (18533 4 H. L. C. 1 ab p. 128; 23L. J. Ch. 848; 
18 Jur, 71; 8 St. Tr. (N. 8.) 194; 10 E. R. 869; 94R. B. I, 

(72) (1902) A. 0.484; 71 L. J. K. B. 857; 87 L. T. 
872; 51 W. B. 142; 7 Oom, Cas, 268; 18 T. L, R. 795. 

(73) (1915) 1 K. B. 693; 84 L.J. K. B. 926; 112 
TH 824;‘20 Oom, Cas, 208; 59 S, J, 282; 81 T. L. R, 
159, 

(74) 15 Ind. Cas. 652; 23 M., L. J. 50; (1912) M, 
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Indian Panal Code and not the English 
Law of Libel and Slander. On this ground it 
was held that defamatory statements were not 
privileged merely because they wêre ngod in 
a petition preferred in a judicial proseed- 
ing. A differant note was sounded by Brod- 
hurst, J., in Dawan Singh v. Mahip Singh 
(11) where, in considering the sivil liability 
of a witness for damages*for defamation, 
the prinsiples of English Law as enunsiated 
in Seaman v. Netherelift (75) and Dawkins 
v. Rokeby (76) wére quoted by him with ap- 
proval, On the other hand, in Jsurt Prasad 
Singh v. Umrao Singh (77) a statement made 
in a petition presented toa Distrist Magistrate 
for the transfer of a criminal oase, was held 
not to amount to defamation,—not because 
of any prinsiples of Huglish Law whish did 
not apply tc prosesution8 for defamation 
under the Indian Penal Oode, but besause 
the statement fell within the ninth exception 
to sestion 499, Indian Penal Oode. In Emperor 
y. Gang: Prasad (9) the question arose with 
reference to a statement made by a witness 
in a criminal sase. Knox, O. J., and Aik- 
man, J. held that the statement was not 
absolutely privileged and further that the 
burden lay -npon the aconsed to show that 
the statement he had made fell within one 
or other of the exceptions to sestion 499, 
Indian Penal Cod, or that-he was protested 
from prosesution by the -proviso to section 
132 of the Indian Evidence Act. Richards, 
J., in dissenting from this view, and holding 
that a prosesution for defamation under 
section 499, Indian Penal Code, would not 
lie against a witness in respest of any 
statement made by him while under examina. 
tion, even if such statement should not be 
relevant to the matter under enquiry, obsery- 
ed as follows: — 

“It would be simply disastroua to the 
administration of justice in this country 
if a prosesution could be instituted against 
every witness who gave evidence in a 
Oourt of Justice for defamation. In proper 
oaser, with the sanction of the Court 
a prosecution ean be instituted against a 
witness for giving false evidence, it ig 


hardly soneeivable that the law whieh 

(75) (1876) 2 O. P. D. 53; 46 L. J.O., P. 128; 36 
L, T. 784; 25 W. R. 159. 

(76) (1875) 7 H. L. 744; 45 L. J. Q, B. 8 33 L. T, 
196; 28 W. R. 931. 

(77) 22 A, £234; A. W, N. (1900) 46; 9 Ind Deo, 
(x fs.) 1187, j 
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provides for the sanetion of the Oourt being 
obtained as a sondition precedent to the 
institution of a prosecution against a witness 
for giving -false evidence would permit a 
prosesution for defamation without any 
such sanction.” 

e a later case, Til Kanchan Gir v, Emperor 
(78), Karamat Hoasain, J., held, with reference 
to a statement “made in a plaint in a 
oivil suit, that the plaintiff had been 
rightly prosecutsd and oonviated under 
section 499, Indian Pena? Code, as the 
element of good faith was wanting. lt 
appears, consequently, that in Allahabad 
the view has uniformly prevailed, notwith- 
standing the dissentient note sounded by 
Richards, J., that liability to oriminal 
prosecution for defamation must be deter- 
mined by referense to the provisions of 
section 499, Indian Penal Code, and that 
a party or a witness is not protested 
unless’ good faith isestablished. A similar 
view has been adopted also in the Punjab: 
Maya Das v, Queen-Empress (79), Phundi Ram 
er alas (80) and Miran Shah v. Emperor 

1). 

In the case of Emperor v, Ganga Prasad (9) 
Richards, J., as wehave seen, felt much 
pressed» by the cirenmstanse that a state- 


“ment on oath in a judisial proveeding 


eannot be made the sujeot matter of a 
prosecution for an offense under sestion 


211, Indian Penal Oode, without the prior 


sanction of the Court under section 195, sub- 
section (1), olause (b), Criminal Prosedure 
Code. The same difficulty had been felt earlier 
by Falton, J , in Queen-Hmpress v, Balkrishna 
Vithal (13) where he observed as follows :— 

“The intention of the Legislature to protect 
witnesses from the fear of improper 
prosesutions ig shown by sestion 195 of 
the Criminal Procedure Code, whish forbids 
their prosescaticn for perjury without the 
express sanustion of the Court sognizant 
of the facts of the oase in which the 
false evidence is said to have been given. 
But all this solicitude for their protection 
would be wholly unavailing, if it were 
open to any private individuals to prosecute 
for defamation any witness wno made a 

(78) 8 Ind. Cas. 220; 11 Cr. L, J, 594. 

(79) 14 P. R. 1898 Cr. 

(80) 10 Ind. Cas, 682; 7 P, W. R. 1911 Or; 12 Or, 
L. J. 193, 

(81) 15 Ind, Cas. 494; 244 P. L, R. 1912; 5 P. R. 
1918 Cr; 31 P, W, R, 1912 Cr; 13 Or, L, J. 494. 
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statement which he considered injurious to 
his reputation.” 

In the same case, Telang, J., explained 
his reasons for the adoption of the contrary 
view in the following terms :— 

“I am unable to adopt the view, that 
on any oorrest prinsiples of osonstruction 
we should limit the meaning of the words of 
the section of the Indian Penal Code, defining 
defamation, so as to exclude therefrom 
any evidence given by a witness bafore a 
Court of Justice. Itis admitted that the 
words are wide enégugh to inolude sush 
evidense, and I donot think that judicial 
interpretation can properly limit their scope 
either in view of general considerations 
about the polioy of protesting witnosses 
from being harassed or of the absense of 
any prosecutions being hitherto instituted 
in suoh oases.” 

It is manifest that the ground assigned 
by Telang, J, must oarry sonsiderable 
weight. The Oourt ia bound to administer 
the law as enunciated by the Logislature 
and neither to enlarge nor to restrict the 
sphere of ita application. As Baron Parke 
said in Egerton v. Brownlow (71), “it is 
the province of the Judge to expound the 
law only; the written from the 
Statutes ; the unwritten or Common Law 
from the decisions of our predecessors and 
of our existing Courts, from text writers of 
acknowledged authority, and upon the 
principles to be olearly dedused from 
them by sound reason and just in- 
feranes.” Now, the maker of a single state- 
ment may be guilty of two distinst offences 
one under section 211 (which is an offense 
against public justice) and the other, an 
offenca under section 499, wherein the person- 
al element largely pradominates. The 
Legislature has provided, in the Crimiual 
Procedura Gode, that the sanstion of the 
Court, where the offense is sommitted, is 
essential in the formar case for the institution 
of criminal proseedings. in the latter oase, 
the Legislature has omitted to make a similar 
provision. This diversity, for aught we 
know, may bave been deliberate, and plainly 
affords no reason why the Conrt should 
struggle to hold that the statement does 
not fall within the misohief of the rule 
embodied in sestion 499. The two offences 
ara fundamantally distinst in natare, as is 
patent from the faot that the former is 
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made non-sompoundable while the latter 
remains sompoundable; in the former oase, 
for the initiation of the proceedings, the 
Legislature requires the sanstion of the Court 
under section 195, Criminal Prosedure Code; 
in the latter case, cognizance can be taken 
of the offence, only upon a complaint made 
by the person aggrieved, under seetion 198, 
Criminal Procedure Code. Whether every 
statement made by an Advooate, by a party 
to a judicial prooeeding, or by a witness 
therein should be exoluded from the category 
of defamation, or, if igcladed therein, should 
be made punishable in a proseeding instituted 
only with the sanction of the Court where 
the -statement was made, are manifestly 
questions of polisy which oan be settled 
appropriately only by the Legislature. Tf, 


for reasons of publie policy, the Legislature: 


thinks fit to adopt the first alternative, as it is 

unquestionably competent to do, and to confer 
on Advocates, pariies and witnesses, not 
merely a qualifed privilege as at present, 
but an absolute privilege as in the case of 
Judger, a new exception framed in suitable 
terms should be inserted in seotion 499, 
Indian Penal Code. 
the second alternative sommends itself to 
the Legislature as more expedient, seetion 
560, Indian Penal Code may well be inoluded 
in the list of rections contained in seotions 
195 (1) (b), Criminal Prosedure Code. It 
is, after all, the provinee of the Statesman, 
and not of a Judicial Tribunal, to dissuss, and 
of the Legislature to determine, what is the 
best for the publio good and to provide for 
it by proper enactments. But, till the law 
has been amended, in one or other of the 
modes just indieated; or, possibly in some 
other manner,it is incumbent upon us, if 
we are to avoid the greatest uncertainty 
and aonfosion, to interpret the olear and 
unambiguous provisions of the Statute in their 
plain, natural sense, and not allow ourselves 
to be led into speoulations as to their reason- 
ableness or unreasonablenesa by referense to 
the ever captivating but often misleading 
ideals of publie policy. 

Our conclusions then may be summarised 
as follows:— 

(1) If a party to a judicial proceeding 
is prosesuted for defamation in respect of 
a statement made therein on oath or other- 
wise, his liability must be determined by 
vefererce to tbe provisions of seotion 499, 
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Indian Penal Code. Under the Letters 
Patent, the question must’ be solved by 
the application of the provisions of the 
Indian Penal Code and not otherwise ; the 
Court cannot engraft thereupon exoeptions 
derived from the Common Law of England 
or based on grounds of pnblio pdlisy. 
Consequently; a person in such a position 
is entitled only to the benefit of the 
qualified privilege mentioned in seotion 499, 
Indian Penal Code. 

(2) If a pety to a judisial proceeding 
is sued? in a Oivil Court for damages for 
defamation in respect ofa statement made 
therein on oath or otherwise, his lability, 
in the absence of statutory rules applicable 
to the subject, must be determined with 
reference to principles of justice, equity 
and good conssience. dhere is a large 
preponderance of judicial opinion in faycur 
of the view that the prinoiples of justice, 
equity and gocd aonssience applicable in 


such circumstances should be identical 
with the sorrespording relevant rules of 
the Ccmmon Law of England. A small 


minority favcurs the view that the prin- 
oiples of justise, equity and good oonssience 
should ke identical with the rules embodied 
in the Indian Penal Code, ; 

Tested in tbe light of the first rule 
just formulated, it is plain that the 
question of good faith is material, and 


as the disputed statements are not 
absolutely privileged, the prooeedings san- 
not be quashed at this stage. The 
applisation of the petitioner thus faile, 


and it fails initsentirety, notwithstanding 
the dismissal of the application under 
section 195, Criminal Prosedure Code, In 
the first plase, that application was sub- 
sequent to the institution of the complaint 
before the Presidency Magistrate. In the 
eesond plaae, the decision in Ram Sewak Lal 
v. Maneshwar Singh (23) indicates that, 
whether prior or subsequent, the dismissal of 
the application for senetion does not attraet 
the operation of section 403, Criminal 
Prosedure Code, so as to bar the prosesn- 
tion for defamation. 

The result is that the Rule is dissharged, 

FLETCHER, J.-J! agree, 

RICHARDSON, J.—-I agree. 

WaALMBLEY, J.—I agree. 

BUeOELAND, J.—~I agree. 

. Rule disoharged, 


- at A 
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LAHORE HIGH COURT. 
OURIMINAL Revision No. 9£3 or 1920, 
Ostober 15, 1920, 

Present :—Mr. Justice Ssott-Smith, 
RAM DITTA — PETITIONER 

.. | versus 


DYAL MAL -awp, ANOTHER— RESPONDENTS, 

Criminal Procedure ode (Act V of 1898), s. 145— 
Temporary order, pending decision of question of 
possession, legality of. 


A Magistrate has no power te pass a temporary 
order pending his decision of the quastion of 
possession under section. 145 of the Oriminal Pro. 
cedure Code, 


Case reported by the Distriot Magistrate, 
Jhang, with his No. 1346 of 24th June 1920, 


FAOTS.—On 24th April 1920, the appli- 
santa put in an application under sestion 145, 
Criminal Prosedura Code, praying that the 
sssond party should be prevented from build. 
ing on an open sourtyard whioh has been 
reserved for publio funotions. The Magis- 
trate, first Class after recording the statements 
of the applisants inspected the spot on 
95th April 1920, and ordered that buildings 
operations should be stopped till further orders 
and that the sesond party should file their 
pleas and applicants their proof in support 
of their allegation on 3rd May 1920. On 
this date, the Magistrate passed another 
order to the effect that as, assording to the 
statement of the applicants, there is a danger 
of breash-of pease, a sopy of the somplaint 
should be made over to both parties, who 
should file their written pleas with their 
proof; on 27th May 1920. The applisants 
filed another applisation on the same day 
praying that their previous application should 
be considered as one under sestion 147, Crimi- 
nal Procedure Code. The sesond party also 
lodged an application asking for cancellation 
of the prohibitory order against them. The 
Magistrate noted on it that he was not going 
to. pass apy. order until the written pleas 
and documents had been filed. The second 
party flean application for revision of the 
prohibitory order. . 


GROUNDS, —There is no donbt the order 
is illegal and eannot-stand. The Magistrate 
passed it without-complying with the pro- 
visions of section 145, Oriminal Proeedure 
Code. It is, therefore, ‘altra vires and bad in 
law. He did not resdrd any order stating 


INDIAN CASES, 


kagak 


the grounds of his being satisfied that a dig- 
pute likely to sause a breash of the pease 


. existed concerning the courtyard in dispute 


and requiring the parties to put in written 
statements -of their respective elaims as 
respests the fact of actual possession of it, 
In the same way, he did not adopt the pro- 
cedure as laid down in ‘sub-section (4), 
and deside which. of the parties was at the 
date of the order in possession of it. I sub. 
mit the oase for sancellation of the order, 
dated 25th April 1920, 


Mr, Desi Dayal, for ‘the Petitioner. 
Mr, Ghulam Rasul, for the Respondents. 


ORDER.—Couniel for respondents’ admits 


| that the Magistrate had no power to pass a 


„temporary order pending his deaision of the 
question of possession under sestion 145, 
Oriminal Prosedure Oode, Hoe suggests that 
the order may have been passed under sea- 
tion 144, but it does not purport:-to hava 
been so passed, and if is not shown: that 
the Magistrate was specially empowered 
under that sestion. I, therefore, sansel the 
Magistrate’s order of 25th April 1920 and 
direst him to prooeed in accordanse with 
law. I note that he has not somplied with 
sub seotion (1) of section 145 whieh lays 
down that he shall make an order in writ: 
“ing stating the grounds of his being so satia- 
fied (that a dispute likely to cause a- breagh 
of the peace exists). 


Order cancelled, 


Vel, LIX] 
RAMALINGA ROWTHAN ©, IBRAHIM SAHIB, 


MADRAS HIGH COURT, 
APPEAL AGAINST APPELLATE Oxper No, 90 
or 1919, 

Maroh 2, 1920. 

Present — Mr. Justise Oldfield 
and Mr, Juatioe Seshagiri Aiyar, 
RAMALINGA ROWTHAN-—Derenpant 
No, 4— APPELLANT 
VErsUs 
Sheik IBRAHIM SAHIB — ASSIGNEE- 


Decrees. KOLDER— PETITIONER —- REAPONDENT, 

Res judicata—Emwecution of decree--Mortgage-deciee 
— Final decree, absence ef—Decree-holder directed to 
obtain final decree—Sulsequent application for 
execution without final decree, whether barred, 


In execution of a mortgage-decree the decree- 
holder was directed to obtain a final decree for sale 
kefore execution could issue. Without obtaining 
such a decree he again applied for execution and 
his application was allowed ; 

Held, that the application was not maintainable 
in consequence of his failure to comply with the 
Court’s order to obtain a final decree, which order 
was binding on him, 


Appeal against the desres of the Distriat 
` Court, Ooimbatore, in Appeal Suit No, 225 
of 1918, preferred against the order of 
the Court of the Principal District Munsif, 
Erode, in E. P. R, No. 180 of 19:8, B. P. 
No. VII, in Original Suit No. 702 of 
1507. 

BAUTS-—A desree on a mortgage was 
passed in November 1908, and the desree- 
holder applied for exesution thereof by sale 
of the hypotheca, On the 13th Marah 1917 
he was direoted to obtain a final desree 
before applying for exesution. Without 
complying with that order, he again applied 
for execution under Order XXI, rule 11 of 
the Oivil Prosedure Code. The defendant 
objested that the application was not sustain- 
able as the deoree-holder had failed to obtain 
a final destes for sale which he had been 
direated to obtain. The exeeuting Court over- 
ruled the objestion on the ground that a final 
decree was not nesessary as the deoree was 
passed before the Code of 1909 same into 
operation, and that the order of the 13th 
Maroh 1917 did not operate as a bar to the 


issue of exesution by ordering sale on the - 


subsequent applisation, This order was 
upheld in appeal by the District Judge, The 
defendant then same in second appeal to the 
High Oonurt. 

Mr. N. Sivaramakrishna Tyer, for the Apa 
pellant, 

Mr, V. Ganepath:, for the Respondent, 
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JODGMENT.—This desree was passed 
in November 1908; the time fixed for 
Payment would expire in or about May 
1:09. It is contended thatthe new Oode 
of Civil Proeedure, which eame into forse 
in Janaary 1909, is applicable to this case 
Upon that point there is a sonfliofe of 
opinion in this Court: Vide Ramasami Reddi 
v. Sokkappa Reddi (1) and, Nimmala Mahan- 
kali v. Kallakuri Subba Rao (2). But 
it is nos necessary to decide this question, 
as, in our opigion, the deoree-holder is 
bound by the order passed on the 13th 
Maroh 1917 on his appliaation for execu: 
tion. That decision ia olearly binding on 
him: Vide Vyapurt Goundan v. Ohidambara 
Mudaliar (3). He might have appealed against 
it, but as he sabmitted to the adjudication, 
it is not open to bim jo igaore it. It is 
admitted that no final order haa yet been 
obtained as dirested in the order of March 
1917; sonsequently, the present application 
for exesution is insompetent. It may be 
open to him, if heis so advised, to apply 
to the lower Court to amend hia present 
applisation so as to make it one for an 
order absolute or to present a fresh appli- 
sation for a deoree absolute before applying 
for execution, We think the application, in 
its present form, is not maintainable, We 
reverse the ordgr of the lower Oourts and 
remand the application tothe lst Court for 
disposal in the light of the abova observa- 
tions, 


Respondent must pay the costs of the 
appellant in this Court as he failed to carry. 
out the direstion of the Court made in Marsh 
1917. 

M. GO. P, 


Appeal allowed, 


(1) 48 Ind. Cas. 732; 35 M. L. J. 
(2) 41 Ind. Cas. 268; 32 M. L. J. 455. 
(8) 18 Ind. Cas. 607; 37 M. 314; 24 M, L. J. 28, 
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PAHALWAN SINGH Y, JIWAN DAS. 
ALLAHABAD HIGH COURT. 
First Orviz Arrear No. 82 or 1916, 
July 30, 1919, 

Fresent :+—Mr. Justice Stuart and 
Mr. Justice Ryves. 
PAHALWAN SINGH AND OTHERS 

e, =—DEVENDANTS—APPELLANTS 
Versus 
Lala JIWAN DAS AND OTHERS— 


PLAINTIFFS-—- RESPONDENTS, 
[Hindu Law— Widow—Alienation—Necessity— Widow 
carrying on husband’s bussens; right of, to 
alienate, 


A Hindu widow in possession of a ews estate 
cannot alienate immoveable property which she 
inherited from her husband, beyond her life except 
for nécessity. But where she inherits a trade or 
business belonging to her husband she is entitled 
to carry it on, and can sell inthe course of the busi- 
ness, the necessity being the prudent conduct of 
the business irrespective of whether the sale results 
in a profit or a loss. [p. 165, col. 1; p. 166, col. 2.] 


First appeal from the dharah of the Sub- 
ordinate Judge, Shahjahanpur., < 

The Hon’ble Dr. T. B, Sapru, Dr. &. 
M. Sulaiman, Messrs. 9, P. Ghosh and P. 
N. Banerjee, for the Appellants. 

Mr, B, E. O'Conor, Dr. J. N. Misra, Messrs. 
Baldeo Ram Dave, and R. 9, Bajpat, for the 
Respondents, 

5: JUDGMENT, 


. Ryves, J.—The fasts, as fonnd by 
the lower Oourt and not osontested, are as 
follows:—One Braj Kishore, who was related 
to the plaintiffs-respondents, as will be 
explained later on, inherited a very valuable 
banking business and Zemindari- estate from 
his mother’s family, whieh he oarried on 
‘ander the style of Jugal Kishore-Chunna 
Mal, and afterwards of Jugal Kishore- Braj 
Kishore. He himself besame Government 
Treasurer of Shahjahanpur, He died in 
1878 leaving surviving him a widow, Musam- 
mat Durga Dei. This lady oarried on her 
late busband’s business for something like 
25 years till her death on the 8th June 1903. 

It. is admitted that she was sarefol in 
her management, and was not a spend- 
thrift. The evidenes on the point as to 
how far sbe was suscessful is perhaps vague, 
but one of the plaintiffs, Kishan 
Chand,..admitted that the value of the pro- 
perty left by Braj Kishore, was believed 
to be about 2l or 22 lakhe, and that at 
Durga Dei’s death, the property left by 
her was of about the same value. At apy rate, 
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there is nothing to show that she wasted the 
property. 

She adopted, or is said to hava adopted, 
Murari Lal, one of the plaintiffs. 

After her death, a number of suits were 
instituted, by some or other of the plaintiffs, 
against Murari Lal, and as against other 
plaintiffs, all of which were settled by som- 
promise. The details of these litigations 
are fully given in the judgment of the Court 
below, and need not be repeated. By these 
suits if was mutnally established that Lala 
Jiwan Das, Ramji Das, Narain Das, Kishan 
Chand and Murari Lal? the adopted son, were. 
entitled to suoosed as reversioners to the 
estate of Braj Kishore, and the share iu 
whieh each was entitled (the lion’s share 
going to Murari Lal) was also settled 
inter se. 

Rai Din Dayal and Govind Prasad, who had 
acquired some of Kishan Oand’s interest, and 
who were parties to some of the previous 
litigations, were also resognised as entitled 
to a particular share.: Having settled theirdis- | 
putes among themselves to their satisfaction, , 
they combined in bringing this suit against a 
large number of persons, forty-three to be 
accurate, who were transferees from Musam- 
mat Durga Dei to resover the properties 
which were in their possession and which 
they. had asquired from her, on the ground 
that all the transfers were made by her 
without “legal neesssity ” and became void 
on her death. The details of the properties 
claimed in the suit-aregiven in the sehedules 
attached to the plaint. 

. Tbe broad defence to the suit was a denial 
that the plaintiffs were the reversioners of 
Braj Kishore, and, secondly, that the transfers 
were made either for legal nesessity, or in 
the ordinary course of business of Braj 
Kishore’s firm of Jugal ‘Kishore-Ohunna Mal, 
whioh Durga Deicarried on after his death, 
and were, therefore, valid. 

The lower Court gave a deeree against the 
balk of the defendants, holding that the 
transfers were without legal necessity, and 
were, therefore, void on Durga Dei’s death 
at the instance of the plaintiffs, who were, 
it held, entitled to sue as reversioners. In 
some eases, the plaintiffs were ordered to 
re-pay the sale consideration, as a oondition 
precedent to their obtaining their deores, in 
other eases, no such oondition was imposed, 
Some of the slaims were sompromised, 
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In this appeal we are only concerned 


with three sets of property. 
(1) No. 2, Lalpur, (2) No, 6 Manorathpur, 
and (3) Items Noa, 10 to 19 of Schedule'l, The 


appellants are the transferees of these 
properties, or their representatives in-in- 
terest. 


Two main grounds are pressed in appeal,— 
(1) that the plaintiffs have not proved them- 
selves to be reversioners of Braj Kishore, 

(2) That the transfers made by Durga 

Dei, were justified under the Hindu 
Law, 
+ It was also, Baay. argued on the 6th 
ground of the memorandum of appeal that 
some of the properties affeated by the appeal 
were not part of Braj Kishore’s estate. 

The first argument, (based on the first five 
grounds of appeal), may be disposed of 
very shortly. 

The plaintiffs, in proof of their title to 
gue, put in a pedigree, whish they sought 
to prove by oral evidence, and by a number 
of letters written by members of the family 
to Braj Kishore, or written by Braj Kishore 
to members of the family. They also put 
in evidense the’ various deorees obtained 
by them in their litigation amongst them- 
_ selves which has'already been mentioned. 

The defendants denied the genuineness of 
the pedigree, and argued that the letters, 
whioh they said had never been prodused 
before, had probably been mannfactured for 
the purpose of this oase, and that in any 
event they were too suspicions to aftord 
corroboration of any value to the oral evi- 
dense, They did not aasert that any other 
partioular person or persons were the real 
reversioners, but simply put the plaintiffs 
to the proof of their title. 

The learned Subordinate Judge accepted 
the plaintiff’s evidence on this point, and,in my 
opinion, rightly. ° 

As L have said, before, Braj Kishore 
himself and his family do not seem originally 
to have been wealthy ; it was owing to his 
inheritanee from his mother’s family that 
he acquired the bulk at any rate of his 
property, and thereby beaame very wealthy. 
It is only natural, under sush aireumstances, 
that the members of his own father’s family 
would take a very keon interest in asoertain- 
ing their own relationship to him as 
possible successors and in keeping slosely in 
toueh with him, Iti is not sorreet to say that the 
= 
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letters were all prodased for the first time in 
this oase,for we find that some of them at least 
were exhibited in the previous litigations, 
and they seem to have deen prodused from 
proper custody. 

They fully bear ont the relationship gat 
up by the plaintiffs, 

The second argument raises a very im- 
portant point of Hindu Law, whish, as far 
as weoan ascertain, is not direatly sovered by 
any reported authority. 

. Were the tranffers made by Durga Dei 
justified By Hindu Law? One aspest of this 
question is well raised in paragraph 16 of 
some of the defendant’s written statement:— 
“Lala Braj Kishore was a banker, He 
used to advance money as loans, He also 
used to purshase property and sell it ata 
profit. This was the business whieh was 
oarried on by him, This business was. 
sarried on in the names of Jugal 
Kishore Chunna Mal. After the death 
of Braj Kishore the same business and 
prastios were earried on by Musammai 
Durga Dei. All the transfers whioh have 
been made were made for the benefit of the 
business or for procuring loans, She did not 
make the transfers as a Hindu widow. 
Consequently, all the transfers. made are 
valid.” 

The other aspett is, were the transfers 
made for “legal necessity,” as that term is 
understood in Hindu Law P 

The issue on this point, keeping in view 
both aspests of the question, was olearly 
raised in Issue No.4: “Whether Musammat 
Durga Dei exeanted the various sale deeds in 
suit for legal nesessity, for urgent neses- 
sity or for sufficient cause, and whether 
the legal heirs of Musammat Durga Dei 
are bound by them P” 

The first aspaet of the question is disposed 
of by the learned Subordinats Judge somewhat 
gummarily, and not entirely by itself. He 
says: “Itis contended that Darga Dei, to 
realise debts, purehased the property at 
auction-sales, and then sold the property ; 
that if she had realized the debts in sash 
she could have spent that oash in any way 
she liked, why should she not be able to 
sell away property and turn it into eash and 
use that eash; that purehasing property 
for her and not husband’s debts, and then 
selling if were incidents of money-lending, 
whish she sarried on ; and’ if, under those oir. - 
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cumstances, she sold the property she trans. 
ferred it for valid neosessity. But this argu- 
ment cannot avail, At page 458 of Trevelyan’s 
Hindu Law we find that ‘where additions 
are made to an estate by a restristed female 
owner with the intention that they should form 
part of the estate, suoh additions pass with 
the estate and not to the heirs of sush 
owner. As to accumulations it is ordained 
that if she invest the income with the 
-intention that it should be an acoretion to 
her husband’s estate, she cannot thereafter 
deal with it, except under sircumstances 
whioh would justify her dealing with the 
original estate. Butif she invest the in- 
some in such away as to indieate her 
intention that is not to form part of her 
husband’s estatr, but to remain at her dis 
posal; she can deal with it during ber life- 
time, at any rate. ” 


“Now, in this instanoe there is no indioa- 
tion that she intended that the purohased 
property should not form part of her hus- 
band’s estate. She remained in possession 
fora few months, and then sold the pro- 
perty she had purobased for her husband’s 
debte. I find that she had no power to do 
so; that no legal necessity is proved, and 
the sale is nob binding on the rever- 
sioners. ” ý 

Before discassing thé question. of law I 
will state the’ fasts of eash of the transfers 
with which this appéal is concerned. 


1, Lalpur, This property belonged to 
Braj Kishore; that is to say, he bought it 
in 1874. Darga Deisold it in 1904 for 
Rs. 9,00) to Ganri Bibi. The sale 
consideration was made up as follows :— 
Rs. 7,200, whioh had been deposited by the 
vendee’s deceased husband in the banking 
business, while Durga Dei was managing 
the business after Braj Kishore’s death, 
was set off: Rs 300 was paid in eash, and 
Durga Dei accepted a rukka for the balanoe, 
Rs. 1,500, 

2, Manorathpur. This property and other 
property had been mortgaged to Braj 
Kishore, and he obtained a deoree for sale 
of the mortgaged property shortly before 
his death in 1872, In exeontion of the 
decree, Durga Dei. purchased it for Rs. 25 
(it is fragtional share) in 1862, and got 
possession in 1864; in ths next year she 
gold it for twiee what she gave for if, 
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3. Items Nos. 10 to 19. These were mert- 
gaged to Braj Kishore in 1876. Durga Dai 
sued on the mortgage in 1879, and got a 
deoree, in execution of which she purchased 
the same property for Rs. 5,920 in 1882 and 
1884, and sold it to Ishri Singh in 1890 fer 
Rs. 5,000 whose heirs and representatives 
are now in possession. The defenga, in this 
instanse, was that Musammat Darga Deai’s 
purchase was benamt for Isbri Singh, and 
that Ishri Singh had all along been in 
possession, and that Musammat Darga D i 
had never had posfession. Oa this point 
we agree with the finding of the lower 
Court that this allegation of a benami 
purchase was false, Musammat Darga 
Dai bought it herself, and enjoyed its 
profits until 1890, when she told it to 
Tshri Singh. 

The lower Conrt found that all these 
transfera had been made witkourt legal 
necessity, and decraed the plaintiff’s claim, 
though in the case of the first, Lalpur, it made 
its decree sonditional on the plaintiffs re- . 
paying Rs. 7,200. The orcs: appeal is 
against this portion of the desree. 

It seems tome that three propositions 
of Hindu Law are now settled beyond con- 
troversy. an 


1, The general rule—that a widow in 
possession of a widow’s estate cannot 
alienate immoveable property which she in- 
herited from her husband, beyond her own 
life, exeept for “ legal nesessity, ” 

2, The same rale applies to both im- 
moveable and moveable property in the hands 
of the widow inherited from ber husband. 

3. That a trade or business b3longing 
to tbe husband is heritable by the widow: 
and she is entitled to scarry it on. I do 
not think that there is any real inoonsis- 
tensy in these roles. In every oasa the 
widow is entitled to alienate only for 

necessity, ” but it seems to me that there 
may be a great differenage between what 
amounts in law to “ nesessity ” between 
the sale of the family dwelling-house or 
home farm, and the sale of a bale of sloth. 
or other artisle of merehandise. 


If the business of the husband was, let 
us say, that of a sloth merchant, the widow 
would b3 entitled fo aarry if on and she- 
could only do s3 by aelling, buying again 
and again selling. The very existensa Qf’ 
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the business sreates the nesessity, if is in- 
herent in its proper sonduet. 

Now, if the hushand’s business was that 
of a banker in the rural parts of India, 
as in this case, his chief business is lending 
money on mortgage, and if not re-paid re- 
covering it by a snit for sale of the 
property mortgaged. In exesution he buys 
it, not in most eases, with the intention of 
permanently retaining it, but in order to 
‘sell it if a favourable opportunity offers. 
The property will often consist of an 
‘undivided share in some villages situated 
‘far away from the banker’s permisas, and 
it would often be praotisally impossible, or, 
at any rate, very inoonvenient to look after 
it for his own profit. 

The banker dies and leayas a widow. It 
is admitted that, if she so chocsas, instead of 
going on with the businass, she is entitled 
to realisa outstandings, and invest them, and 
thén enjoy the income in any way she pleases 
for her own profit. So long as the sorpus of 
the estate remains whole, the reversioners have 
no ground for somplaint. Bat that is not 
sarrying on the business as she is entitled 
to do, If she elests to sarry on the business, 
as’ she is entitled todo, she must surely 
be entitled to do so in the same way as 
her deseased husband. The learned Counsel 
for .the respondents admits this, but with a 
reservation. He says if she invests any of the 
income in the purohise of land, that piesa 
of land besomes at onge alienable and ean 
only ba legally sold by her if forsed to, 
by the same dira nasessity as would justify 
her in selling the family dwelling-house. 
But the same argument should apply to the 
purchase of a bale of sloth out of the 
inoome of the widow of a sloth merchant. 

1 agree thatin both sases the re-sale can 
only be justified by “ nesessity ” and that 
the widow is not entitled to give it away 
or sell ib at a nominal and wholly inade- 
quate prise to, say, her brother or her own 
friends and relations. But I think she oan 
sell in the sourse of business, the necessity” 
being the prudent conduot of the business, 

Nor do I think the teat san be *' was there 
a profit or a loss?” It ia often prudent 
to out one’s loss. It ie, I think, enough if 
it oan ba shown that the business wag 
esrried on with reasonsble oare, To press 
the argument a little further, suppose 
‘Darga Dei invested some of the inssme of 


INDIAN OASKS, 


165 


the estats in the purehase of shares in 
one of the large limited liability anal oom» 
panies, whish own extensive purely Zemin- 
dari property beside their aollieries. It is 
not suggested that she aould not re-sell the 
shares, But by her purshase she has besome 
the owner or partner in the ownership ofean 
undivided fraction of land. Nevertheless, 
she oan sell freely, and if the market hasap- 
preciated the gain goes to the estate, and if it 
has depreciated, the estate bears the loss, Bat, 
what in essential, is the differense, if instead 
of purchasing shares in a oompany owning 
land, she buys a biswa of an undivided 
village ? All she aoquires by her sale isan 
undivided frastion. Of oourse, the analozy 
is not perfest and sannot be pressed too 
far, besause in the latter oasa by her 
WA she also acquires the right to 
hava her undivided shara partitioned off 
from the reat and no get possession of a 
definite area delimited by metes and boai. 
But, unless and until she exbroises this right, 
her position is the same. Yet, in the latter 
ease, she cannot re-sell in the ordinary 
sourse of business but only for ‘legal neses- 
sity” in its atrictest sense if the argument 
is sound. If so, the widow of a rnral 
banker san only oarry on the business in a 
limited and greatly eurtailed manner, This 
seems to me to offend against the third rule 
set out above. Both sides admit that there 
is no direct authority whieh aovers this caso. 
By the respondents great reliance is placed 
on the case of Sham Sundar Lal vy. Achhan 
Kunwar (1), and especially on the observations 
reported at the bottom of page 63. The 
fasts of that ease, however, are totally differ- 
ent, and the actual desision turns nn quite 
another.point, The passage referred to, bas 
been considered by the Full Bench of the 
Bombay High Oourt, in Sakrabhat Nathubhai 
v. Maganlal Mulchand (2), and that desision 
has been approved of by this Court in Radha 
Kishan v. Janki (3), by Sir John Stanley, 
C. J., and Burkitt, J. 

In any case, I do not sonsider that I am 
in any way deciding sontrary to what was 
laid down by the Privy Counsil for, as was 
quoted in that aase, “the touchstone is 
necessity.” I base my desision mainly on 


(1) 21 A. 71 (P. 0.); 2 0. W, N. 729; 25 I. A, 183; 
7 Sar. P. O.J. 417; 9 Ind. Dec. ‘n. s.) 755. 

(2) £6 B. 206; 3 Bom. L, R, 788. 

(8) A. W. N. 71907) 155., 
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the Bombay sass and Sir Lawrence Jenkins 
judgment whish fully deals with the point. 

I now propose to examine each of the 
transfers impugned, to see if I san find it 
possible to justify them, on any ‘view of 
what constitutes “neeessity,”’ and I oannot 
forget that two of “these transfers were 
made more than a quarter of a sentury 
ago, and only ome as recently as ten years 
before suit, 

(1) A deposit bad been made in the 
family bank, and the depositor asked it to be 
refunded. It is in evidence that, at that 
moment, the bank was unable to re-pay in 
cash; this may mean that it had not got 
sufficient funds or that if was inconvenient 
then to pay in cash. Let it be, that the 
sash was not available. The widow agreed 
to liquidate the debt in the manner already 
desoribed. The refund was due and had 
to be paid, She must pay or go bankrupt. 
Surely, here was,“ necessity ” which legalised 
the widow transferring in part payment a 
portion of property whiob, although acquired 
by the bushand, and, therefore, ina legal 
sense, part of the corpus of his estate, was in 
no sense a part of the ancestral property 
belonging to the family. Ifshe had sold the 
ansestrg] dwelling-house, or home farm which 
the reversisners might reasonably hope some 
day to inherit it would perhaps be other- 
wise. The property transferred oan only 
technically be called ansestral, it never 
belonged to the reversioner’s family, and 
was only bought in and sold again in the 
course of the business. In any oase, if I 
am wrong in my view that the widow was 
entitled to sell it I agree with the Oourt 
below, that the reversioners must in equity 
pay baok at least the Rs. 7,200, whieh had 
been paid into the family business; they 
cannot get both, the benefit of the Rs. 7,260, 
paid to the firm and the property and [ 
would, therefore, dismiss the arosa objeo- 
tion, 

(2) This is an insignificant item, The 
widow bought a small undivided fraction of 
a Village and re-sold it at a profit of 100 
per sent. which was credited to the frm, What 
possible somplaint have the reversioners ? It 
is true that if she had not sold, in the 
course of years, the property may have 
besome mueh mae Veinable. Landed pro- 
perty over many parts of India has appre- 
eiated, in some it has not, Here was a 


3 


INDIAN OASES, 


[. 921 


banking firm who asgnired a very small 
frastional share in a village. The widow 
thought fit to get rid of it at a profit of 
Ra. 100 per sent. The money was paid into 
the firm. 1 think this is, on the fase of it, 
a prudent and sound transaction, and hold 
that, in the absence of anything to the cone 
trary, it must be held that there was “ neces- 
sity” to sell the village. 


(3) In this sase the deeree obtained by 
Musammat Durga Dei was for Ra, 7,466-11-8 
ineluding eosts. In execution she bought 
the property for Ra? 5,920, and some years 
afterwards sold it for Rs. 5,000. It may 
be fairly presumed that when she bonght it 
the property was not worth muah if apy- 
thing, more than about what she gave for it, 
and, on paper, there’ would seem to be a 
loss of at least Rs. 920. The original mort- 
gage wae for Rs. 5,000. But this included 
a sum of Re. 3,371 due onder an earlier deed, 
Re. 1,612-8-0 were taken for purchasing 
another property, and only Rs, 1680 was 
paid in sash. The earlier mortgage of 
1872 is not on the resord but it is elear that 
the actual amount of eash originally lent was 
a good deal less than Rs, 5,000 and was 
probably not more than abont half, or, say, 
Rs. 3,000. It is true that the desree obtain- 
ed in 1879 on the mortgage was for some- 
thing over Rs. 7,200 but that included inter- 
estand sosta, and apparently this was more 
than the property was worth, When Durga 
Dei purchased if in execution of her deeree 
it must be remembered, she paid nothing in 
cash, she merely got the property in satis- 
faction of the deoree. She enjoyed the 
profits for some years; it all went into the 
business, and when she sold it again for 
Rs. 5,000, whieh money was also paid into 
the firm, there is nothing to show that her 
sale was not justifiable or one that a prudent 
man would not have made, nor is it shown 
that there was any aetual loss to the 
estate. Under these sirseumstances, in my 
opinion, the sale was valid and was made 
for neseasity, 


For these reasons, I deoree the appeal in 
favour of the appellants soneerned against 
respondents Nos.1 to 5 and 7 as indi. 
cated above in respest of these three itema 
with proportionate sosts on the higher seale, 
and dismiss the eross-objectiona with costs 
on the higher sẹlẹ, 
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STUART, J.—I sonour in the order pro- 
posed. I find that in all three instanses 
there was an inherent nesessity arising from 
the cironmstances of the transaetions. 

By ran Covret.—The order of the Court is 
that the appeal is deereed assordingly with 
sosta on the higher scale and the oross- 
objeetions dismissed with oosts on the higher 
soale. 

: Appeal allowed, 


MADRAS HIGH COURT. 
ÅPPEAL AGAINST OKDER No. 321 or 1919. 
April 14, 1920. 

Present :—Mr, Justice Oldfield and 


Mr, Justice Seshagiri Aiyar. í 


JAYARAMA AILYAR—Appcicaxt- 
AUCTION- POROHASER— ÅPPELLANT 
VETSUE 
YR DHIGIBIA YAR AND oTHeRrs— 
PLAINTIFE AND Derenpants Nos, i AND 4—~ 


RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXI, r. 
90—-Evecution sale—Mistake in publishing sale, 
effect of. 


Where in publishing a poolamation of ‘sale, by 
mistake the selling officer and place of sale are 
announced aa different from those fixed by the Court 
the sale isillegal. [p. 169, col. 2] 

Appeal against the order of the Distriot 
Court, South Argot, in Interlosutory Applica- 
tion No. 233 of 1919, in Exesution Petition 
Register No. 18 of 1919, in Original Suit 
No. 26 of 1915. 


‘ FAOTS appear from the judgment. ~ 
- Mr. K. V., Krishnasawmy Asyar, for the 
Appellant.—The lower Court was wrong in 
holding that the sale was a nullity. The 
sale was held though at a different place and 
time, Ina series of desisions the Privy Counoil 
and the High Oourt have held that Buah 
violation of and lapses from a techineal rule 
of prosedure amount to an irregularity and 
not to an illegality so as to vitiata the 
sale altogether. In Trimbak Ravji v, Nana 
(t) the omission to beat the drum was only 


(1) 10 B: 604; 5 Ind, Deg. (N. 3.) 728, 
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treated as an irregularity. Inthe sase ree 
ported in Krishnajt yv, Bomanjt (2) there was 
a failure to proslaim in the Oollestor’s office 
and it was held to be only an irregularity. 
In Rang Lal Singh v. Ravaneshwar Pershad 
Singh (3) the Judicial Committee held that 
a Sale held a few days after the .date 
mentioned in the proelamation was not an 
illegality but an irregularity, 

Mr, N. Chandrasekhara Aiyar, for the 
Respondents.—The sale in this case was 
vitiated by a grave illegality. Under Order 
XXI, rale 99, Civil Prosedure Code, tha sale 
is liable to be set aside if there was a material 
irregularity or fraud in publishing or oon- 
dusting. When there was no publisation or 
sondust of the sale it should be treated as a 
nullity. The eases sited by the appellant's 
Vakil are not similar to the present and the 
decision in eash was reached on its partieular 
faots. Where the sale is held at a plase different 
from that advertised it has the effeat of not 
attrasting bidders to that ‘place and nothing 
ean be soneerned as more prejudisial or dis» 
advantageous to the parties. In Trimbak 
Ravjt v. Nana (1) the proelamation was 
made in a manner to whieh the villagers were 


` gacustomed and the beating of the drum was 


not obligatory under the rules. In Nana 
Kumar Roy v. Golam Ohunder Dey (4) the 
decision was baged on the faot that the 
failure to proclaim at the Oolleetor’s offiss 
sould not have as serious an effest on 
bidders as the failura to proslaim at the 
village. In Rang Lal Singh v. Ravaneshwar 
Pershad Singh (3) the sale was adjourned 
owing to the absense of the presiding offiser 
and was held again when he returned. These 
were held to be mere irregularities, 

The oase more in point is that reported in 
Basharutulla v. Uma Ohurn Dutt (5) where 
the holding of a sale at an hour before that 
notified was held to be a grave violation of 


the rule. > 
JUDGMENT, 
Ocprinnp, J.—These prossedings were 
marked in the lower Oourt by grave 


irregularities; and it isthe more nesessary 


(2) 2 Ind. Oas. 459; 11 Bom. L. R. 380. 

(8) 12 Ind, Cas. 174; 89 O. 26; (1911) 2 M, 
108; 10 M, L. T. 161; 18 Bom. L. R. 828; 140. L. J, 
834; 8 A. L.J. 1173; 16 0. W. N. 1; 881, A, 200 


(P. O.). 
(4) 18 O, 422 (WH, Bk 9 Ind. Deo. (w. s.) 289, 
(5) 16 0, 794; 8 Ind, Deo, (N, 8.) 527, 
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that,: id oorresting these irregularities, we 
Bhould be ~sareful- to do nothing which 
would inflict’ unfair prejudice on either 
party. 

` The sale; which is the subject of these 
proseeding’;was according to the proslamation 
to beheld by the Central Nazir of the 
Onddalore District on 10th July 1919 and 
it was held acoerdingly. On the evening 
of that day, the judgment- debtor represented 
to the Court that bidders had not come 
arid that the sale was open to cbjection 
‘con other grounds, with which “we are 
not concerned. Afterwards, and this was 
material in sonnection with the represent- 
ation that bidders had not some; he brought to 
‘the notice of the Nazir that the prosess- server 
‘sharged with the duty of making the 
‘proclamation in the village had “pro: 
‘slaimed that. the sale would‘ be’ held not by 
‘the Central Nazir at Ouddalore, but by the 
‘Distriet Munaif’s Court of Villupuram. 
‘This communieation from the judgment- 
debtor tothe Nazir was brought to the notice 
of the Court on the next day, 11th July 
‘1919, and I am oonstrained' to express my 
‘disapproval of the Oourt’s method of doing 
‘business, by accepting a representation of this 
kind made by a subordinate officer. Such 
‘somplaints should be sonsidered by the Court 
‘only when they are made te it in open Oourt 
‘in the usual way. 

The Court then, however, at once can- 
‘aelled the sale of three items of property 
‘whioh had been sold the previous day, cf 
which the sesond and third items, those pur- 
‘shased by the appellant, are the subject of the 
“present appeal, It also dirested the refund to 
the purchasers of their deposits and, lastly, it 
ordered that afresh gale should be held on the 
20th August,-on a fresh proclamation, It 
does not: appear that any sommuniocation of 
these orders was made, at all events at the 
time, to the present appellant for, on the 
24th July 1919,-he paid into Court the re- 
mainder of the purshase-money due from him 
and on the 12th August 1919 applied for son- 
firmation of sale and the grant of sale 
certificate ; and again this cancellation of the 
sale was obviously an irregularity of consider- 
able moment. 

‘On the 29th July 1919, the Court had 
‘obtained a draft proclamation apparently 
-fiom.the deoree+holder and altered the date 
-zed for sale to 4th September 1919. Later, 
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it may ba said that, aa regards itemy otber 
than Noa, 2 and 3, to whish I shall return, 
the Court passed an order that the original 
sale should be sontinusd, as it was the 
Court’s own fault that it was not held 
properly; and as, properly speaking, there 
was no sale; and, later on, the sale was 
stopped by an order of this Court, dated 6th 
November 1919, 

To go back to items Nos. 2 and 38, on the 
purchaser’s applisation for confirmation of 
sale and sale sertifisate, of 2th August 
1919, notice was issyed to the decorea-holder 
who sontended that the sale should be set 
aside, that a re-sale should be ordered and 
that the purchaser's petition should bə dis. 
missed; and in these proceadings the order 
now under appeal was passed. 

It is material that there has, in this oase, 
been an order (now appealed against) whieh 
was passed after notice to all sonserned 
and it was passed after every opportunity 
had been given for the production of evidence, 
In these sireumstances, greatly as we must 
regret the irregular manner in which the 
then Distriot Judge, Mr, Edington, passed 
the order by which the sale was in the 
first instanee set aside, we think wa oan 
disregard that order and deal with the 
matter simply with reference to what happen. 
ed afterwards in connection with the appli- 
cation of 12th August 1:19. As I hava 
pointed ont, there was no prejudice to the 
appellant, the purohaser, orto any one else 
owing to any omission of the Court to hear 
them or to take svideuee. These proasedings 
were -perfestly regular and we, therefore, 
examine the order now under appeal simply 
on ita merits and without regard to what had 
happened af the earlier stage. 

The order under appeal purports to be 
passed under Order XXI, rule: 90, on the 
ground of a material irregularity in publishing 
the sale proclamation. We have been shown 


.no valid objestion to the lower Court’s finding 


that the sale proclamation, as it was framed 
by the Oourt, was not published in. the 
village. The process server owing to eareless- 
ness or some other reason substituted for the 
selling officer and place of sale fixed by the 
Oourt a different selling officer and a different 
plase of sale. Besides finding that thig 


‘oosurred and that it was an irregularity, the 


Court has also, as rule 90 requires, found 
that the plaintiff, deeree-holder sustained 


< 
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substantial injury, by reason of that irregularti- 
ty. We do notthink it nesessary to follow 
the lower Oourt in that part of its order 
besanse we do not think thatrule 90 is 
applicable at all. The mistake, so to 
describe it, made by the prooess-server 
resulted not in avy irregularity, but in an 


„illegality whioh invalidated the proceedings. 


Mr. Krishnaswamy Aiyar on behalf of the 
appellant has referred to a number of 
authorities dealing with the fasisin partioular 
eases, which were, cr were not, held to 
constitute irregularities or illegalities. it is 
unnesessary to go through those eases, beoause 
the.decision in eash rested on the fasta in it 
and besause it does not appear that any general 
rule for distinguishing between an irregular- 
ity and an illegality has ever baen laid down. 
It would appear, in fact, that the distination 
is one of degree and that an irregularity of 
so serious a nature as to render impossible 
the publisity which affords one main sesurity 
for the fairness of publics sales, must -be 
deemed to be an illegality. This view that 
the question is one of degree, is implisit, it 
seems to me, in the judgment of Mr. Justiee 
Heaton in Arishnaji v. Bomanit (2) and 
although I am doubtful as to the sorrestness 
of the main scrslusion reashed by the learned 
Judges in that sase, I avail myself of the 
support, which the view I take, reseivea from 
Mr. Justice Heaton’s observation that, although 
the fasts before him did not osonstitute such 
an illegality as would render the sale in 
question viod, yet he wished at the same 
‘time to be slearly understood not to ignore 
that in other oases there might be other 
cirsumstanscs, which, combined with similar 
ones, would amount to an illegality, such as 
the Court could ast cn. 

The nearest oase, perhaps, to the fasts 
before us is Basharutull y. Uma Churn Dutt 
(5). There the property that had -been 
advertised for, a partienlar date was sold on 
that date, but at an earlier hour than that 
stated in the proslamation and the Conrt said 
that in those sireumstaneces it seemed to it 
that there was no sale within the meaning 
of the Code and, that the proslamation of 
the time and the plase and the holding of 
the sale at such time and place advertised 
were sonaitional presedent to its being a sale 
under the Oode at all. It appeared to the 
Court that the property never had been 
gold under the Code, and sonsequesily-the 
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plaintiff was entitled to a deslaration that 
whatever took plase when ‘the property was 
put up for sale had no effest as against him, 
It ssems to me that, if, when a proslamation 
was made, any of the usnaland effestive 
methods preseribed or parmitted by the Coda 
for its publioation has been misleading as 
to details of the matter proolaimed and “has 
baen sush as not merely nbt to give informa. 
tion to possible bidders, but to divect them to 
a plaoe where the sale is not t> be held, 
the result must he, in the worda of Basharyt. 
ulla v.°Uma Ohurn Duti (5), that the pro. 
perty had never been sold under the Code 
at all. 

in these ciroumstances, the order of the 
lower Oourt must be- confirmed and: the 
appeal dismissed. As regards the question 
of costs we bear in mind that the deorec. 
holder and the judgment-debtor - were in fast 
present during the salo and apparently it 
was not until the sale was sonoluded that 
the latter made any objestion to the manner 
in whioh it had been proclaimed or oonduoted, 
There is then the faot that throughont the pro- 
ceedings, apparently withont objection from 
tLe desree-holder, who ordinarily would haye 
their direction, have been carried on in the 
highly irregular manner, to whieh: we have 
referred, ln these ciroumstances we think 
that we are jastified in making no order 
as to costs in this Court. 

SESH. GIRI AlYAR, J.—I entirely agree. Tho 
facts have been fully s'ated by my learned 
brother. The question for consideration ia, 
whether the Court sale should be regarded 
as having been irregularly oondnoted, or 
whether it was illegal, Asthis point was 
argued with some insistence by Mr. Krishna. 
swamy Aiyar, I propose to say a few words 
on it. 

The Code itself gives some indication as to 
when asale oan be regarded as irregular and 
when illegal. In Order XXI, rule $0, whioh 
permits an aggrieved party to eome to Court 
to set aside a sale, the language employad ig 
that it may be set aside on the ground of 
material irregularity or fraud in publishing 
or sondusting it. Where there is no publica. 
tion or sondust of the sale, it is, I think, a 
right inference to draw from rule 90 that 
the sale should be regarded as illegal, in 
the present case, on the facts which my 
learned brother has fully stated, my corgln. 
ties is that there has beenno pnblisaticn 
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at all, Ifa sale is held ata place to which 
the proslamation at the village makes no 
referense and yer contra invites bidders to go 
to another place, Iam prepared to hold that 
there was no proslamation leading up to sale. 
Mr, Krishnaswamy Aiyar drew our attention 
to oages where there was no beating of drum 
and it was held that sush a mistake should 
be regarded only Asan irregularity. As Mr. 
Chandrasekhara Aiyar pointed ont, under 
the rules it isnot obligatory to beat the 
drum and the proelamation may be made in 
any other manner which the peopleof the 
village are aeaustomed to hear. Therefore, 
the desision in Trimbak Ravji v. Nana (1) 
that the omission to beat the drum is only an 
irregularity does not effest the present sase, 

The present oase, I agree with my learned 
brother, is prastisaily sovered by the author. 
ity of Basharutulla v, Uma Ohurn Dutt (5). 
In that sase, the question was whether, if a 
sale was held atan hour anterior to the one 
mentioned inthe proslamation, the sale was 
irregularly sondusted, or whether it was 
illegally held. The learned Judges same to the 
eonolusion that there was a violation of the 
fundamental oondition of the sale, namely, the 
time of sale, and that, eonsequently, the sale 
was a nullity. The same argument oan be 
nsed with reference to a sale held at a place 
different from the one ntentioned in the 
proslamation, 

I consede that it is not easy to draw 
the line between an irregularity and 
an illegality, but I am olesr that where a 
substantial provision of law has been violated 
and that hasthe effect of not attracting 
persons who sould be expested to be present, 
for the purpose of bidding at the sale, 
the sale should be regarded as having been 
illegally sondusted. As regards the decision 
chiefly relied on by Mr, Krishnaswamy 
-Aiyar, namely, Krishnaji v. Bomanji (2) 
I agree with my learned brother in dis- 
senting from the cozelution reached in 
that oase. Mr. Jvatise Chandavarkar bases 
hia sonslusion mainly on Arunachellam 
Chetty v. Arunachellam Oheity (6). In the latter 
ease, the Judicial Committee had -before it 
a sase of misdescription of property and 
their Lordships were of opinion fhat a mere 
misdeseription would be only an irsregulari- 

_A.171 at p. 174; 12 M. 19 (P. C.); 5 Bar, 
wo! T 968; 18 Iwa, Jur 871; 4 Ipd, Deo. (N.B) 
363. 
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ty. Their Lordships laid stress on the fact 
that the judgment-debtor was through- 
out present and asquieseed in the irregular- 
ity, and that when he found that there 
was no other means of yasating the order, 
he resorted to this expediment of setting 
aside the sala,- The principle on whioh 
their Lordships rested their desision was 
estoppel. There is no susah question in this 
ease. I do not think that sase is an authority 
for the broad proposition which Chandavarkar, 
J., had deduoed in Krisknajs v, Bomanjz (2). 

In Nona Kumar Roy v. Golam Ohunder 
Dey (4) the proclamation was in the Collestor’s 
offee. Mr. Krishnaswamy Aiyar argned 
thatasthe proclamation in the Oourt or in 
the Oollestor’s office and the proslamation 
in the village are all mentioned together 
in the Oode, no distinotion is to be drawn 
between one mode of proslamation and 
another. Iam unable to agree with him. 
The failure to proalaim in the Colleator’s offiae 
will not have as serious an effest on bidders 
as the failure to proslaim in the village. It 
is in the latter place that people who are 
likely to purehase will gather. That is the 
most important part of the prosedure relat- 
ing ‘to proslamation; and, if it is violated, 
suoh s violation does not stand upon the 
same footing as the failure to affix asopy 
of the proslamation in the Collector's office. 

There is only one other desision to whieh 
reference may be made and that is Rang 
Lal Singh v. Ravaneshwar Pershad Singh (3). 
In that oase the Judicial Committee had to 
sonsider a ease of sale which was held 
some days after the date mentioned in the 
proclamation. The fasts of that sase make 
it olear that that was a oase of mere 
irregularity. The sale itself was being 
adjourned from day to day and ultimately it 
was fixed for the day on which the usual 
Court sales wore held. That was the 13th 
July. On the 13th July the presiding offiser 
happened to be absent on leave and the 
sale was held on the day when he returned, 
The people in the locality were apparently 
aware that, in eonsequenee of the absence 
of the presiding offiser, the monthly sale would 
not be held on the usual day but would be 
held immediately on the return of 
the presiding rffiser. On these facts, the 
Judisial Oommittes same to the sonelu- 
tion that there was only an irregularity and 
that it would uot yitigte the sale, unless 
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‘substantial loss was proved. That ease is 
no authority for this sase, where there was 
no proslamation relating to the plase, where 
the sale was astually held. 

For these reasons, I agree that the order 
of Mr, Stodart is right and that this appeal 
roust be dismissed. 
` Appeal dismissed. 

M. O. P, 
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Present:—~Mr, Justiesee Jwala Prasad. 
RAJU MAHTON AND OTHERS -PLAINTIFFS 
— APPELLANTS 
versus 
HOSS AINI MIAN AND anotaer—Derenpants 
— RESPONDERS, 

Transfer of Property Act (IV. of 1882), s. 64—Sale 
—Title when passes—Possession not delivered—Con- 
sideration not paid—Registration, whether sufficient to 


pass title, 


Where neither the deed of sale nor possession 
of the property sold is delivered to the vendee and 
no consideration passes, the mere registration of the 
deed of sale does not operate to pass the title to the 
vendes. 

Appeal from a desision of the Sabordi- 
nate Judge, Manbhum, dated the 23rd 
May 1919, sonfirming a desision of the 
Additional Munsif, Dhanbad, dated the 
24th February 1919. 

Mr. N. N. Sen for Mr. S. U, Mullick, for 
the Appellants. 

Messrs. N. O. Sinha and N. O. Ghose, for the 
Respondents. 

JUDGMENT,—This appeal arises ont of a 
suit for recovery of possession on the basis 
of asale-deed said to have been executed 
by the defendants in favour of the plaintiff's 
father in Maroh 1906, 

The defendants impugn the document as 
having been oxeouted on account of frand 
practised upon them by the plaintiff’s father 

` representing that the deed to bə exeonted 
would be only an usufrustuary mortgage, and 
not a deed of sale, They further state 
that on discovery of the fraud they with. 
held the dosument and did not delivar it 
to the plaintiff's father nor gave possession 
_of the properties in question. They also 
denied the passing of the sonsideration, 
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Both the Courts below have dismissed 
the anit, On appeal, the only question 
raised before the Oourt below was as to 
whether the plaintiffs have any right, 
title or interest in the suit lands and 
are they entitled to get possession thereof 
(Issue No. 4), The lower Appellate 
Court held that the transaction between 
the parties was proved “to be a sale and 
that the deed in question was intended to 
be operative; but that the transaction was 
insomplete inasmush as the sonsideration 
did nêt pass. The lower Appellate Court 
agreed - with the finding of the Munsif that 
the resital as to the diseharge of the son- 
sideration money by payment of the prior 
debts due from the defendants, was false 
and that the prior debts were as a matter 
of fast not discharged. "The prior mortgage. 
bonds were neither torn off nor any endorse- 
ment made thereon to show that they 
were paid off or disoharged. The finding 
of the Courts below is based upon good 
evidence and being a finding of fast eannot 
be challenged in sesond appeal. The result 
is that the sonsideration‘money in the sale. 
deed did not afall pass. The sale-deed in 
question remained throughout in the posses- 
sion of the defendants and wasnot given 
to the plaintiffs. The possession of the 
vended property was not also parted. To 
put it shorly, there was no delivery of 
the sale-deed and the property in question, 
nor the passing of the sonsideration. There 
was, therefore, nothing to show that there was 
any transfer of ownership whioh is essential 
for a valid sale under section 54 of the 
Transfer of Property Ast. There is no 
particular mode presoribed for effeating the 
transfer of ownership, but the ordinary 
modes are those indioated above, namely, the 
delivery of title-deed and of the property 
and the passing of the consideratlon, It 
has not been proved that there was any 
intention of the parties in the present sase 
to do away with the aforesaid require. 
ments. It appears to me that the merge 
registration of the dosument in this oase did 
not pass the title to the plaintiffs. Although 
more than 10 years after the exeeution 
of the sale-deed have elapsed no attempt 
was made until the institution of the present 
suit by the plaintiffs to reasover possession 
of the property or to enforae their right under 
the deed. The finding of the Court that 
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they were never ‘in possession shows olearly 
that they: never thought that they had 
goquired any title under the sale-deed in 
question. It is impossible to sonasive that 
a vendee would sleep over his right after 
paying the sonsideration- money, for many 
‘years? 

_ Edo not propose to discuss the various 
authorities on tha* point, for the prinsiple 
appears to be simple and well-established, 
‘Hach oase has to be determined assording 
to the sirsumstances ‘of that case, showing 
the intention of the parties, This pfinsiple 
-was laid down in the leading case of London 
Freehold and Leasehold Property Oompany v. 
-Baron Suffield (1) and has been reiterated in 
a string of oases, vide Sarut Ohandra Naskar 
„y. Rari Pada Mistri (2). 

I, therefore, agree with the view taken 
-by the Court below and dismiss the appeal 
‘with costs, 

- f Aoa dismissed, 

(1) B 2 Oh. 608; 68 L.J. Ch. 790; 77 L. T. 445; 
:46 W. B. 102, 

œ 10, L. J. 888. 
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Musammat RUKH MABAL Wipow or 
ViTHAL RAGO —APPLIGANE 
VETSUS 
BALWANT HARI—Nox- 
APPLIOANT. ` 
Legal Practitioners Act (XVIII of 1879), ss, 27, 28 
X “—Agreement under 8, 28—Buit based on agreement— 
i : Agreement invalid or no agreement—Pleader, right of, 
~to .sue— Party and party fee, question of, relevancy of. 


f 


‘Where there isan agreement under saction 28 

of the Legal Practitioners Act duly filed in Court, 

“the Pleader can only sue upon it, and is entitled to 
the amount agreed on. [p 115, col. 1] 

If the agreement ` is invalid under that section, 
“or there is no agreement, he can sue under section 
‘"Oof the Contract Act, and is entitled to what. 
~ ever is a fair and just remuneration for the services 
“he has actually rendered, and, in the former case, 

the terms of the agreement may be considered in 
determining the proper remuneration, and, except 
‘ag a piece of evidence as to what the remuneration, 
iphould be, the “party and party” fee under section 27 
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al Practitioners Ast does not come into 
question. [p. 175, col, 1.] 

Application for revision of the dearea of 
the Judge, Small Oanse Oourt, Nagpur, dated 
the 18th February 1919. 

Mr. G. R. Deo, for the Applieant. 

Mr. D. W. Kathaley, for the Non-Applisant. 

ORDER,.—(1). The non-applicent who is 
a Pleader (and might have known better) 
sued on an alleged oral agreement between 
himeelf and the defendant that he should 
conduct a oertain suit for the Jatter, who 
should pay him as remuneration the amount 
awarded by the Ccutt as Pleader’s fee 
between party and party. It was held in 
the Small Cause Oourt that the oral 
agreement alleged was proved but was 
invalid under sestion 28 of the Legal 
Prastitioners Ast, but that the plaintiff 
sould resover the amount olaimed as fair 
remuneration for services rendered under 
reation 70 of the Contrast Aot, as it was 
the amount awarded by the Court as 
payable between party and party in Be- 
sordanee with the rules framed under 
sestion 27 of the Legal Practitioners Aot, 
The applisant in revisior, who is the 
widow of the original defendant now 
deoeased, seeks to haye this desree set 
aside on the grcund ‘that the existenoa 
of an agreement declared to ba invalid 
by section 28 of the Legal Practitioners 
Ast bars the claim for remuneration under 
sestion 70 of the Contract Act, 

(2.) Iam bound to sey that at first sight 
I find it impossible to read any such 
meaning a8 that suggested into the plain 
words of the two sestions mentioned, 
That and other meanings, however, appear 
to have been read into them, and the 
authorities on the point require examina- 
tion, The only ruling direstly supporting 
the ecntention of the applicant is the 
‘desision given in 18¢3 by the Chief Court of 
the Punjab (Sir Meredyth Plowden and 
Bulleck, JJ.) in Hazari Lal v. Tilok 
Chand (1) where it was held that where 
a Pleader cues upon an oral contract for 
eervicas rencered to a slient he sannot 
eneaced because the contract is not in 
writing, and becaure there is a contract he 
sannot fall bask upon section 70 of the 
Contract Act, With all respest I am 
bcand to say that I fixd if impossible 


(1, 136 P. R. 1893, 
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to, assept the reasoning of the learned 
Judges. The assertion on whieh the judg- 
ment is to » great extent based, that a 
void sontrast is only one that has ceased 
to be enforceable under the law and not 
one that never was enforseable under the 
law, is very open to question, As, 
however, this is the only ruling directly 
supporting the applicant’s contention and 
ag it is sontrary to a previous judgment 
of the same Oourt in Ahuazan Ohand v. 
Gobind Singh (2) and as also a different 
view was taken by* the same Court in 
1909 in Sarju Parshad v. Girdhart Lal (8) 
the judgment does not require further 
diougsion. 

(3.) The‘Caloutta oase of Sarat Chunder 
Roy Ohowdhry v. Chundra Kanta Roy (4) 
decided in 1898 was also oited by the 
learned Pleader for the applicant... The 
learned Judges (Prinsep and Stevens, JJ.) 
do say that they cannot follow the Madras 
decisions to the effeot that, notwithstand- 
ing anything in the Legal Practitioners 


Act, section 70 of the Oontraot. sot san - 


bə applied to sunits for Pleader’s fees, 
They appear to hold that there san be 
no claim under the Contract Act, even in the 
entire absence of an agreement, but where 
there is no agreement or one that ia 
invalidated by sestion 28 of the Legal 
Practitioners Aot the Pleader oan sue for 
sush amounts, apparently no more and no 
less, as oan be legally obtained under section 
27. A view direstly scntrary to this was ex- 
pressed by Ismay (P), J. O., in Maohi Zahurul 
Islam v. Jiwan Lal (5), Their Lordships 
seem to sontemplate a suit under section 27 
of the Legal Praotitioners Act, and they say 
that that Act, as they read. mn “sontemp- 
lates that legal practitioners shall be 


entitled to reseive under section 27 the. 


amoont payable under certain rules pre- 
pared within. the terms of that sestion, 
and that they shall not be entitled to 
slaim anything further, unless the terms 
of sestion 28 are observed.” With all 
reapest, I yenture to dissent from this, „Section 
27 emprowers the High Court to “fix and 


(2) 160 P. B. 1888. 


(3) L Ind. Oes. 393; 1 P. R. 1903; 8 P, W. R. 1909;. 


21 P. L. R. 1909. 
(4) 26 0. 805; 13 Ind. Deo, (N. 8.) 524. 
(5) 110. P, L. R. 187, 
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regulate the fees payable by any ' party 
in respect of the fees of his adversary’s 
Advocate” and there is no apparent justifi- 
cation for extending this power of regala- 
tion to cover the fees payable by a party 
to his own Advyooate. Nor ean I undefstand 
how a suit sould be brought or maintained 
under the Legal Praogitioners Aot, by 
which, in their Lordships’ opinion, “the 
Legislature deliberately intended, in respeat 
of agreements, between sush parties, to 
provide definitively for them, and even to 
go so far as to rescind anything in the 
Contract Aot or any previons legislation 
relating to the subject.” This view of 
the law would also lead to obvious hard- 
ships and injustice in, for instance, a long 
and eontentious oase of low valuation in 
which no agreement as to & special fee had 
been made in accordance with section 28 
besause the case appeared simple and short 
at the beginning. Similar injustiee would 
be inflioted on the olient in a oaee involving 
several lakhs and apparently long and eon- 
tentious, in whioh the defendant confessed 
judgment at the first hearing. 

(4,) In that case, asin the Allahabad 
oases Of Raztuddin v. Karim Bakhsh. (6), and 
Ohhannu- Lal v. Asharfi Lal (7), it was also 
held that the provisions of seotion 28 apply 
only to agresments in respest of amounts 
in exeess of those recoverable from the 
unsuccessful party under the deeree and 
fixed under section 27 of the Aot. I van 
find no justifieation whatever for so reg- 
tristing the operation of seotion 28, any 
more than I aan fnd: Justification for 
extending cits negativa provisions into what 
are called “express direstions ” in the Panjab 
ocaso first cited. I prefer the view taken 
by Ismay, J. ©., in Maolot Zahurul Islam. 
v. Jiwan Dal (5). That - judg- 
ment does not deal with the main point 
in issue here, but lays down that, in the: 
absenos of a special agreement in assordanoe 
with sestion 28, a Pleader can claim fair 
remuneration under section 70 of the 
Contrast Act, and further that the amount 
of the “Pieder a foa ” fixed under section 
27 is by no means neoessarily the 
amount of that fair remuneration, though 
it may often be good evidenae. of it.. 


© DA 169; A, W. N. (1890) 86; 6 Ind. Deo,’ 
“(7) 29 A. 649; 4 A, In J. 685; A. W, N, (1907) 2802 
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(5.) The sase of Sarat Ohunder Roy Ohow- 
dhry v. Ohundra Kanta Roy (4) was not 
mentioned in the later ruling of the same 
Court in Kamini Mont Debi v. Khetra 
Mohan Gangult (8), (Mookerjee and Oarn- 
dof, JJ.) but a contrary view was taken. 
It wag held that an agreement not in aasord- 
anes with section 28 sannot be enforsed 
even when the amount agreed on does 
not exeeed what eould be allowed under 
Beotion 27. As to seotion 70 of the Con- 
trast Act, the learned Judgés were inelined 
to the view that it sould be pleaded in 
spite of the existenos of an invalid agree- 
ment, but the question did not arise as 
the plea had not been taken in the lower 
Court and also the Pleader concerned was 
the defendant in the ease and sould not 
be allowed to plead an unascertained sum 
as a set-off, 


(6.) In the Allahabad High Court a Fall 
Boneh consisting of Sir John Stanley, C. d., 
Sir George Knox and Richards, JJ., in 
Raghunath Saran Singh v, Sri Ram (9) 
eonsidered the point, though if did not 
really arise in the oase. The Pleader’s 
buit there was for damages for brenah of 
the alleged agreement to employ him in 
 gertain litigation, and he had rendered 
no services, 80 that there sould be no 
question of remuneration for them. But 
Mr. Justice Richards, in the sourse of a 
judgment in whioh the whole Bensh oon- 
ourred, said:— In England maohinery is 
provided for the taxation of all oosts, 
whether between party and party or 
Solieitor and client, and whether the 
business be sivil or oriminal, litigious or 
non-litigious. In India there is no, or 
practically no, sorresponding machinery. If 
a Pleader and his oleint fail to adjust 
their ascounts by mutual sonsent and 
payment, the only conceivable eourse is a 
suit in the Civil Court by the Pleader for 
work done. The Civil Court can then decide 
what work has been done, what is reasonable 
and fair remuneration for the services ren- 
dered. Such a course, unless prohibited by 
the Legistature, seems to me quite unobjec- 
tionable under existing ciroumstances in this 


(8) 18 Ind. Cas. 43; 17 O. W.N.45;15 0, L, J, 
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country.” Speaking later of sestion 28 of 
the Lagal Prastitioners Act, he said:— In 
my judgment the Legislature intended by 
this section that all spesial agreements 
between a Pleader and his olient should 
be in writing, signed and filed assording 
to the provisions of the section. It intend. 
ed, at the same time, to leave the Pleader 
his full right to resover from his olient his 
reasonable and proper fees for work actually 
done for the client and also all moneys duly 
and properly disbursed onhis behalf. If a 
Pleader relies on an express or spesial agrea- 
ment, he must proye one made in aesordance 
with the provisions of the seotion.” The 
view that the amount payable to the Pleader 
was limited to the amount payable under 
rules framed under section 27 was not 
taken in the oase.` In faot, oxastly the 
contrary view is expressed in the two 
extracts just quoted. Mr. Justies Griffin 
in the same High Court, however, quoted 
the ease as laying down this prinsiple in 
Ohhannu Lal y. Asharft Lal (7), In that oasa 
it was held that the existense of an oral 
agreement did not bar the resovery of 
remuneration for services rendered, with 


-again the ourious proviso just mentioned, that 


it must not exceed the fees payable by party 
to party. 


(7.) In Sarju Parshad v. Girdhari Lal (3) 
Mr. Justices Lal Chand of the Chief Court of 
the Punjab mentioned the oase of Hazari Lal 
y. Tilok Ohand (1) but did not diseusa or defi- 
nitely approve it. As there was no agreement, 
valid or invalid, in the case before him the 
question of the operation of seation 70 of 
the Contrast Act being barred by suek 
an agreement did not arise, but he did 
express the. opinion that section 28 of the 
Legal Prastitioners Act only applies to 
agreements for amounts in excess of ‘party 
and party” fees, for which, as I have said, 
Lam unable to dissover the grounds, 


(8) The High Court of Madras has 
always held what seems to me the only 
right view of this subject. It is stated in. 
Subba Pillai yv. Ramasami Ayyar (10), In 
that ease there was an agegment in writing, 
but it had not been filed in Court as 
required by sestion 28 and was, therefore, 
invalid. The learned Judges beld that the 


(10) 27 M 612, 
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Legal Practitioners Act does not lay down 
that no olaim by a Pleader for professional 
servioes rendered shall be sustainable unless 
an agreement in writing for the same has 
been made and filed in Court, but only that an 
agreement in respest of the remuneration 
shall be void unless it is redused to writing 
and filed in Court, that section 28 of the 
Act is general, and there is nothing to 
restrict its operation to agreements whish 
provide for tha payment of an amount in 
exoess of that allowed on taxation between 
party and party in accordance with the rules 
framed under seation 27, and that the exist- 
enoe of an agreement whioh is void under ses- 
tion 28 of the Aot is no bar to a elaim for 
remuneration for servioes rendered under 
section 70 of the Contrast Act. This seems 
to be in accordanse with the plain words 
of the sections mentioned. It is also in 
gooordance with the ruling of this Court 
i) Maolvi Zahurul Islam v, Jiwan Lal 
5). i 
(9.) The position then seems to be this. 
Sestion 28 provides for oases in which the 
parties agree that there ought to be a 
spesial fee irrespective of the amount of 
work whieh the sondust of the suit may 
eventually be found to entail, This may be 
more or less than the “party and party” fee 
fixed under seation 27. If there is sueha 
written agreement duly filed, the Pleader 
eannot sue otherwise than on it, - He sannot 
get more than the amount agreed on, under 
section 30, but be may get less, under 
sestion 29. Ifthereis an agreement which 
is invalid under section 28 or no agreement 
at all, he ean sue under sestion 70 of the 
Contrast Aot, and he oan get whatever is 
a fair and just remuneration for the services 
he has actually rendered, In neither suit, 
whether on the valid agreement or under 
seotion 70 of the Contrast Ast, .does the 
it * . 
party and party”? fee some into question 
at all exoept as one piece of evidence to 
help in desiding what the proper remaners. 
tion would be, and other evidence may always 
prove that remuneration to be more or less 
than the “party and party” fee. Further, 
in a case in whieh there ig an agreement 
which is invalid under section 23 I san 
Ree no reason why the terms of that agree. 
ment should not be sonsidered in evidence 
for what they may be worth, for the desision 
of the same issue of the proper remuneration, 
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(10.) In the present sase the fee payable 
between party and party has been ascepted 
without further question or examination in 
the Small Cause Court as the fair remunera- 
tion for the services rendered by the Pleader. 
This, as was pointed ont in Maolv: Zahurul 
Islam’s case (5), is olearly wrong. “The 
amount of the proper remuneration is 
a question of fast whidéh must be de- 
oided on proper evidence. Of sneh eyidense 
there is already the amount of the party and 
party fee, the recotd of Snit No. 57 of 1915 in 
the Couft of the Senior Subordinate Judge 
of Nagpur and the terme of the oral agree- 
ment between the -Pleader and his alient, 
The parties have stated that they do not 
wish for a remand, as neither has any further 
evidence to produse on the point. TI, there- 
fore, prossed to deside the*issues myself, 

(11.) The suit was filed by the applisant’s 
husband for foreclosure on a mortgage in 
default of Rs. 3,129. The Pleader’s fee on 
that sum is ordinarily Rs. 156-70, This 
suit ended in a sompromiseand only half 
this fee was allowed that is Rs, 78 3-6, 
The terms of the oral agreement between 
the parties were that the Pleader’s fee allowed 
would be paid, that is, Ra. 75.3.6, and the 
claim is for Rs, 78. From the ordor-sheet 
in the ease it appears that the Pleader neither 
drafted nor presented the plaint. The appli- 
oant’a husband, Vithal Atmaram, did that 
himself, and also put in an application for 
attashment before judgment with his plaint 
and later another for a-temporary injunotion, 
On 2nd February 1916 the non applicant, 
Mr. B. H. Pandit, appeared with him but 
the defendant in the suit did not appear, 
notise not having been served on him, so 
nothing was done. On 8th Marsh 1916 
when Vithal Rao appeared without his 
Eleader, the pleadings were resorded, doeu- 
mentary evidence was filed and the issues 
were framed, Mr. Pandit appeared with 
his slient at the next four hearings, At 
the first of them six witnesses for the plaint- 
iff were examined and one more at the 
next, At the third the defendant was 
examined as a witness, and it was stated 
that the parties had arranged a sompromise. 
At the last, the statements of the parties 
were recorded and jadgment was delivered. 
In the proesedings for making the deoreo 
absolute it seems that Mr, Pandit appeared 
only anoo, at the last hearing when a final 
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(12) Inall then the Pleader appeared 
with his client at six hearings, at three of 
whieh nothing was done. He did not 
draft the plaint and was not present at 
several hearings when a good deal was 
.done. A fee of ten or fifteen rupees is 
often sllowed for a hearing in this Court 
involving a great deal more labour than 
the Pleader oan have been called on to 
undergo. I think, therefore, that a fee of 
Sva .rupees for gael hearing at which he 
did anything at all will remunerate him 
amply for the services he renderad. He 
admits having reseived ten rupess already 
from his olient, (a fact whish may throw 


some doubt on the truth of the finding 
that there ever was any oral agreement 
to pay the full Pleader’s fes, and may 


alaeo perhaps, explain the filing of a suit 
by a Pleader on an alleged agréement 
which he must have known would ba 
held invalid). He is entitled, therefore, to 
get a decree for five rupees only. The 
desree of the Small Cause Court will, 
therefore, be modified by the substitution 
of five repees for sixty sight rupees as 
the sum payable by the defendant to the 
plaintiff, : Costs in the suit and in thia 
Court will be paid in the proportion of 
the suocess and failure of the parties. The 
Pleader’s fee here will be Re. 15. 
Application allowed in part. 


= i 


PATNA HIGH COURT. 
APPEAL FROM APPALLATE Derorne NO, 1070 
or 1918. 
May 11, 1920. 
Pree: samia Mr. Justice Sultan Ahmed, 
Musammat BIB! WASILA alias 
BATASHAN AND anoTHER— 
APPELLANTS 
` versus 
Sued Shah SHARAFAT HUSSAIN 


AND.-ANOTHER—~-RESPONDENTS. 
Partition—House—Obdjection that another house, 
not included in hotchpot, whether fatal to claim, 


“Ing gaib fot partition of a house the plaintif 
obtained a dècree, but it was objected in appeal 
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that partition ought not to have been granted with- 
out bringing another house into hotchpot : 

Held, overruling the objection, that the order, 
granting partition was right. [p. 176, col. 2.] 


Appeal from a decision of the Distriet 
Judge, Bhagalpur, dated the 3rd Angust. 


1918, reversing that of the Mansif, Ist: 
Conrt, Bhagalpur, dated the 25th January 
19:8, 


Messrs. Akbary and Khurshed Husnatn, for 
the Appellants. 

Mr, Mohamed Hussan Jan, for the Respond: 
ents. 


JUDGMENT. — The plaintiffs in tho anit 
out of which this seoond appeal arises,’ 
instituted a suit for a deoslaration that a 
certain room belonged to the plaintiff and 
the defendant lst party; that a sertaia’ 
other room belonged to the defendant No. 1 
exclusively, and that a oertain house 
belonged exsluaively to the defendant No. Z 
and that the courtyard, the latrine, the door 
for ingress and egress and the back door 
khirkt were held ¢jmil by the  plaintiffa 
and the defendants Ist and 2nd party, 
The plaintiffs prayed for certain other das- 
laratione, partition and possession. 

The defendants raised varioas cbjestions 
with respect to the title and possession of 
the plaintiffs, Ths Trial Court desided 
most of the issues in favour of the plaint- 
iffa but held that the plaintiffs could not 
claim partition of the houses in dispute as’ 
they had not brought into the hotshpot: 
another house and, therefore, dismissed the 
claim for partition. 

An appeal having been preferred, the 
learned Judge, however, came to the conalu- - 
sion that the slaim for partition was one 
which conld be granted. I agree with the 
learned Judge that there was no reason why 
the house could not be partitioned simply be- 
cause anether house had not been brongkt 
into the hotechpot. In my opinion, the 
order of the learned Judge on this point’ 
was proper. But the learned Vakil appear- 
ing on behalf of the appellants has contend- 
ed that the learned lower Appellate Court 
omitted to make a declaration with respec 
to the courtyard, privy, the darwaja, the 
khirki, and staircase. It appears that this 
was, 83 I have pointed ont above, 
espesially asked for by the plaintiffs in 
relief No. 1 to the‘ plaint, and, therefore, it 
was nesessary for the lower Appellate’ 
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‘Court to deside whether the plaintifs 
are entitled to that deslaration or not. There 
being no finding by the lower Appellate 
Court in its jadgment with raspeot to the 
courtyard, eto, if is nesesaary to remit 
the oase to the lower Appellate Court 
for a finding whether the plaintiffs ara 
entitled to the deslaration which they 
have sought in relief No. 1 to the plaint: 
and I acsordingly send the cise baok for that 
finding. The record of the oase will bə 
sent -down as soon as possible and the 
Isarned Judge will please come to a tinding 
on this point and return the rasord to 
this Oourt within a month after the 
receipt of it by him. Hash party will bear 
his own costs of the heariug of this appeal up 
to date, 


(ass sent back, 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATA Decres No, 94 
cF 1919, 
May 20, 1920. 
Present :—Mr. Justice Newbould 
and Mr, Jastice Baokland, 
BHOTNATH JANA~-PLAINTIEP 


— Deore- HOLDER- APPELLANT 
VETSUS 
TARA CHAND JANA AND oranas— 
Derenpants—Jupa@ ENT. Desrors— 


RESPOND? NTA. 

Civil Procedure Code (Act V of 1998), 83.2 (2), O. 
XXII, 7.4 - Mortgage, suiton—Order rejecting appli- 
cation to make preliminary decree final, whether 
“decree” --Preliminary decree, proceedings following, 
nature of—Death of sole judgment-debtor--Abatement 
oj suit, j 


An order rejecting an application to make a 
preliminary decree in a mortgage-suit final, on the 
ground that the suit had abated owing to the 
death of the sole judgment-debtor is a “decree”, 
ana i open to uppealand second appeal. [p. 178, 
col, 1. 

Until a final decreo is passed, all proceedings 
following a preliminary decree ‘in a mortgage-suit 
are proceedings in a pending suit and an application 
made therein isnot an application for exeoution, 
[p. 178, col. 1.] 

Where, therefore, before the making of a final 
decree in a mortgage-suit the sole judgment.debtor 
dies, and the decree-holder fails to apply within six 
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months of hts dorth to have his heirs substituted, 
animads subjech to the preiiminary decree, the 
suit, under ralo tof Order XXII of the Civil Pro. 
cedure Code, willabate. [p. 173, col. 1.3 


Appeal against the deerse of the Distriat 
Judge, Midnapore, dated the 27th of Auggst 
1918, affirming that of the second Oourt 
at Tamluk, dated the 26th of Jane 1918, 

FACTS appear from the fudgment. 

Babu Santosh Kumar Pal, for Babu Jyotish 
Ohindra Hazra, for the Respondents,—I take 
a preliminary dbjestion that no second 
appeal lfes against an order refusing to set, 
aside an abatement under Order XXII, 
rule 4, of the Code of Civil Procedures. 
See section 104and Order XLIII, rule | (k), 
Civil Prosedure Code, 

Dr. Sarat Ohandra Basak (with him Babu 
Monmothanath Roy), for th8 Appellant:—The 
plaintiff obtained a preliminary mortgage- 
decree on the 6th of February 1915 under 
Order XXXIV, rule 4 ofthe Civil Pro- 
cedure Code. On the 26th of January 1918an 
application was made, under Order XXXIV, 
rule 5, to make the preliminary deores 
final, But the judgment debtor having 
died on the 19th of April 1916, the Oourts 
below have held that the suit abated 
under Order XXII, rule 4, as no applica- 

tion for substitution was made within 
six months of th8 death of the judgment- 
debtor. My present appeal is not against 
an order refusing to set aside an abate- 
ment but is against an order rejecting 
the application to make the preliminary 
mortgage desree final. That order had 
the effect of finally dismissing the mort- 
gage-snif and waa, therefore, a decree. 
Consequently, both a first and a sesond 
appeal lay. 

Coming to the merits, I submit that, after 
the preliminary dasree was passed, the desrea- 
holder had a right to apply to make the dearee 
final, That riehtis not taken away by my 
failure to substitute the reorezentatives of 
the jadgmant debtor within six months of | 
his deth. Refers to Nizam Uddin Shah y, 


Bohra Bhim Sen ‘1). The oase exactly 
in poist is reported as Mehari Bibi vy, 
Takub Ali (2). The question has to be 


determined. on principles. After tbe pre. 
liminary decree is passed, nothing really 
remains to be done exeept making an 


(1) 43 Ind. Gas. 870, 40 A. 293 16 A. L.J. 85, 
(2) 110. W, N, 158, 
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applisation under Order XXXIV, rule 5 (2). 
The provisions of Order XXII, rule 4 
do not apply after the preliminary dearee 
is passed. There is no desision exastly in 
point under the present Civil Procsedare 
Cade, The sase in Munna Lal v. Sarit 
Ohunder (3) takes the same view as the 
oase in Amolag Ohand Parak v, Sarat 
Chandra Mukherjee (4). Order XXII, rule 4 
applies only to oases where something 
remains to be adjudieated between the 
parties. Under the siroumstances, the Courts 
below should not have applied the pro- 
visions of Order XXII, rule 4, Civil Pro- 
eedure Code. 

Babu Santosh Kumar Pal, for the Re- 
spondents,—I am entitled to susceed on the 
preliminary point, 

As to the merits, the whole ease turns 
on the question whether the applisation to 
make the preliminary decree final is an 
application in exeoution or is one in the 
Buit, I snbmit that the applisation must 
be eonsidered to be one in the anit and, 
therefore, Order XXII, rule 4 applies. 
Until the final deoree is passed, the pro- 
seedings following the preliminary dedree 
in the mortgage-suit must be looked upon 
as prodeedings in the suit itself, The 
deoree-holder may have three years to apply 
for making the preliminary desree final, 
but if the sole judgment-debtor dies within 
that period, the deoree holder must come 
within six months of the death to have 
the heirs of the judgment-debtor substituted 
and then apply tc make the deoree absolute, 
Refers to Order AXIJ, rule 12, Civil 
Prosedure Code, Amolak Ohand Varak v, 
Narat Chundra Mukherjee (4), Munna Lal v. 
Sarat Ohander (3), Madho Bam v. Nihal 
Singh (5), Muhammad Masih Ullah Khan 
y. Jarao Bat (6). 

Dr, Sarat Ohandra Basak replied. 


JUDGMENT. 

NewBOULD, J.—The plaintiff obtained a 
preliminary decree in a mortgage-suit against 
one Tara Chand Jana on 6th February 1915. 
This was a decree under Order XXXIV, 


(B) 27 Ind. Cas, 688; 42 0.776; 17 M. L.T. 120; 
910, L.J. 118 2L. W. 28% 190. W.N. 56l; 17 
Bom. L. R. 408; 28 M. L. 3. 470; 427. A 88 P.O.. 

(4) 1 Ind. Cas. 943; 38 ©. 918; 160. W., N. 49. 

(6) 80 Ind, Cas, 484 38 A. 21-1" A L, J, 985, 
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rula 4, Civil Proosedure Code. On 26th January 
1918 an application was made for making 
this desree absolute, To this objestion was 
taken that Tara Chand had died on 19th 
April 1916. The lower Courts have held 
that, as the application was not made 
within six months of Tara Chand’s death, 
Order XXII, rule 4, Civil Prosedure Oode 
applied and the suit abated, 

A preliminary objestion bas been taken 
that no sesond appeal lies. It appears that 
ths lower Appellate Court wrongly treated 
the appeal to it as An appeal from an order 
refusing to set aside the abatement of the 
mortgage-suit. Had it been an appeal from 
sush an order, there would have been no 
second appeal to this Court. But the lower 
Appellate Court was clearly wrong on this 
point. The order against which the appeal 
was preferred was an order rejecting the 
application to make the mortgage-deoree 
absolute. That order had the effest of finally 
dismissing the mortgage-suif and was a 
decree, and the appeal to the lower Appellate 
Court should have been made in the form of an 
appeal from a deoree. As the order dismissing 
that appeal was a deoree, a seaond appeal lies 
to this Court. 

As regards the merits, as waa held in 
Mehari Bibi v. Yakub Ali (2), under the law 
before the passing of the new Code of Civil 
Prooedure, the application woald not have 
been liable to dismissal on aeaount of the death 
of the defendants. There ia no oase directly in 
point desided since the passing of the present 
Civil Procedure Code, but the point was oon- 
sidered by the Allahabad High Oourt in 
Nizam Uddin Shah v, Bohra Bhim Sen (1). 
There the learned Judges remarked in a 
similar case that it would appear that, when 
the application to bring the heirs of the 
deceased defendant on to the resord within 
six month from the date of her death had 
not been made, the suit had abated. They 
then added that if was not necessary for 
the decision of that sase that they should 
decide that point. Having regard to the 
alterations made in law regarding mortgage- 
suits by the bringing of certain portion of 
the Transfer of Property Ast into the Oivil 
Procedure Code, I think there is no ground 
for holding that spplisoations made in a 
mortgage-suit after a preliminay decree had 
been passed and before the final desree are 
exempted from the provisions of Order KALI. 


-~ o 
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of the Code. From rule 12 of that Order 
it would appear that the provisiona of rules 
3,4 and 8 do not apply to proseedings in 
execution of a deoree or order, but there 
is nothing else in the @ode which takes 
proceedings in a suit which has not been 
finally desided outside this Order. As was 
held by this Court in the case of Amolak 
Chand Parak vy. Sarat Ohandra Mukherice 
(4), a decision which was affirmed on appeal 
by the Privy Counsil in Munna Lal v. 
Barat Ohunder (3), an appliaation following 
on & preliminary decreg for sale is not an 
applisation for exeontion. Until the final 
desree is passed the proceedings following 
the preliminary desres in a mortgage- suit 
must be looked on as proseedings in A 
pending suit, The oonsequense is that, 
although the deoree holder has three years 
to apply for making a preliminary deeree 
final, yet if the sole judgment debtor has 
died within that period he will still have 
to some within six months of the death 
to have his heirs substituted and make 
them subjeet to the preliminary desree, 
We, therefore, uphold the order of the lower 
Appellate Court and dismiss this appeal with 
eosts, 


BUCKLAND, J.—I agree, 


Appeal dismissed. 


PATNA HIGH COURT, 
Letrers Patent Appeat No. 90 or 1920, 
August 16, 1920, 

Present :— Sir Dawson Miller, Kt , Chief 
Justice, and Justice Sir B. K. Mallisk, Ka, 
DEOKL LAL AND OTHER8— APPELLANTS 
versus 
RAMANAND LAL—Responpsnt. 

Patna High Court Rules, Ch. VII, r. 2 Limitation 
Act (IX of 1908), s. 12, applicability of, to appeal 
preferred under cl. 10 of the Letters Patent, 


Rule 2 of Chapter VII of the Patna High Court 
Rules excludes the applicability of section 12 of 
the Limitation Aot to appeals preferred under clause 
10 of the Letters Patent. p. 181, col. .] 


Letters Patent appeal dgarost the jadgment 
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of Mr. Justice Das, dated 28th May 1920, in 
Segond Appeal No. 1330 of 1918, arming 
that of the Subordinate Judge, 2nd Court, 
Saran. ` 


Mr. P. O. Roy, for the Appellants. 
Mr. H. P, Singh, for the Respondent. ,« 


JUDGMENT, | 
Miter, O. J.—This application somes 
before us upon a reference to the ‘Beneh 
to determine a question of limitation. The 
memorandum of eppeal was presented for 
filing ow the 2nd July this year. The 
judgment from whioh it is sought to appeal 
was delivered on the 28th May. By the 
rules of this High Court, the appeal being 
one from the desision of a Single Judge 
brought under oslause 10 of the Letters 
Patent, should have been epresented within 
30 days of the date of the judgment 
appealed from. That provision is sontained 
in Chapter VII, rule 2, of, the Patna High 
QGourt Rules. The presentation of the 
memorandum of appeal was, therefore, slearly 
out of time as provided by that rule. If 
ia contended, however, that, under section 
12 of the Limitation Aot the time requisite 
for obtaining a copy of the judgment from 
whioh it is sought to appeal ought to be 
dedusted from the limitation period. Ses- 
tion 12 of the Lémitation Act provides for 
certain deduotions in sompating the period 
of limitation presoribed for appeals and 
oertain other applications, and slanse (3) of 
gestion 12 provides that where a decree - 
is appealed from or sought to be reviewed 
the time requisite for obtaining a sdpy of 
the judgment on whioh it is founded shall 
be excluded. The judgment which was 
delivered on the 28th May was apparently 
not signed until some time later, On 
the lst June the appellant applied in the 
ordinary course for a sopy of the jadgment 
and it was not until the 17th that he was 
notified by the office of the requisite num- 
ber of folios and stamps, On the 22nd 
June he supplied part of the requisite 
folios and afterwards supplied the rest on 
the 25th and on the 3Uth obtained a sopy 
of the judgment and, two days later, ag’ 
already stated, he presented his memo- 
randum of appeal to the Registrar af this: 
Court, f i 
The appellant contends that, at all events, 
the time between the Ist June, when hé: 
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made his application for a copy, and the 
17th June, when he was notified by the 
office of the requisite number of folios, should 
be deduoted from the limitation period and, 
if he is right in this sontention, it follows 
that his appeal was presented in time. The 
fiegt point whieh it is necessary to refer 
to in sonnection with the application of 
section 12 of the Limitation Act ie, whether 
in a oase like the present where it is not 
nesessary to file with the memorandum of 
appeal a oopy of the jadgment appealed 
from, the time taken in obtaining that sopy 
ought to be deducted from the limitation 
period at all. There have been sertain 
desisions, many years ago, in the Allahabad 
High Court in whish the view was taken 
that the section should not be applied except 


in cases where if was necessary to file the . 


sopies obtained with the applieation or me- 
morandum ofappeal. The words of the sec- 
tion themselves do not limit its application 
to cases in whieh it -is necessary to file 
the doouments obtained together with the 
memorandum of appeal, and, for myself, I 
think that there is muoh forse in the argu- 
ment that the section was not intended to 
be limited to that slass of sases only. It 
is not necessary, however, for the purposes 
of this decision, to deside that question be- 
eauso, if the view whioh Į take of the oase 
is right then section 12 of the Limitation 
Act has so application to the present 
cirsumeatances. By section 29 it is provided 
that: “Nothing in this Act shall affeot or 
alter any period of limitation specially 
prescribed for any suit, appeal or applioa- 
tion by any spesial or losal law now or 
hereafter in forse in British India,” The 
provisions of that section seam to me 
merely to give expression to a pringiple 
which has already been recognised. by 
desisions of the highest tribunals, namely, 
that where there is a Statute or a spesial] 
law laid down regarding partioular and 
special eases the Legislature did not intend 
by an enactment of general import to 


“interfere with the provisions already made 


by an earlier enactment’ in the speoial 
eases, and there is a further prinsiple 
of the construction of Statutes of a similar 
kind that, where there is a Statute of general 
applieation followed by a subsequent enaat. 
rent applying to spesial eases, one must 
look and geo whether it was the intention 
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of the spesial enactment to inoulude or 
to exolude the general provisions laid 
down by the general enastment. For that 
purpose it is a very useful guide to oon- 
sider whether the spesial enastment dosa 
in itself provide what has been aalled a 
code relating to the questions so far as 
they sonsern the special ea339 which it 
had .to deal witb. But it does not seem 
to me that the prinoiple must be confined 
merely to oases in which if can be said 
that there is in faot a special code dealing 
with the whole anubjest. If it appears 
that, by the spesial Jaw, if was not the 
intention to incorporate the provisions of the 
general law but to exclude them, then it 
is obvious thaf, apolying the ordinary canons 
of sonstruction to eush a case, the Oonrts 
cught not to hold that the Statute of 
general import should be insorporated in the 
special law. It, therefore, becomes nasassary 
to consider the provisions of clause 2 of Chap- 
ter VIL of the High Court Rules, whioh pres- 
eribed the period cf limitation in appeals under 
clause 10 of the Letters Patent. This rule 
provides that, “Every appeal to the High 
Court under slause 10 of the Lst'ers Patent 
shall be presented to the Registrar within 
30 daya from the date of the judgment 
appealed from unless a Benoh in its diso-e- 
tion on good eause shown shall grant further 
time. The Registrar shall endorss on sush 
memorandum the date of presentation and, 
after satisfying himself that the appeal is 
in order and within time, shall ouse it to 
bə laid before a Bench for orders at an 
early date. It need not be sascompanied 
by a sopy of the judgment appealed against, 
But if it. is admitted the appellant shal’, 
within 10 days from the admission of the 
appeal, file a typed sopy of the judgment 
for the use of the Court.” Now, reading 
that rule it seems to me clear that the 
intention ‘of the framers of that rule was 
to presoribe an absolute period of limitation 
of 30 days and the only sase in which 
that period sould be extended was A sasa 
whieh a Berch in its dissretion considered 
should be extended upon good cansa being 
shown, Any of the provisions in the Limita. 
tion Ast applying to the extension of the 
periods of limitation preseribed therein might 
appear, apart from the Limitation Aot itself, 
to furnish good reason to a Court, whieh 
had to decide the matter in its diseretion 
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for granting an extension of that period 
and, therefore, it seems to me that ibe 
intention was that in all oases onder that 
rnle the question of granting or refusing 
further time was to be within the discretion 
of the Court upon good sause being shown 
and that the general provisions of the Limita- 
tjon Aost should not be binding on the 
Court. In fast, it may be said that the 
provisions of rule 2 of Chapter VII are 
even more comprehensive than the provision 
laid cown in the different rections of the 
Limitation Act, but it does not necessarily 
follow that beoause oertain provisions are 
laid down in the Limitation Act providing 
for an extension of limitation in certain 
gases that in all such cases good eause 
would necessarily be shown. 

Having arrived -at the conclusion that 
esotion 12 of the Limitation Act is exeluded 
by the operation of rule 2, Ohapter VII of 
the High Court Rules, the only question for 
determination is, whether, in the partienlar 
oiraumetances of this ease, any good cause 


bas been shown for extending the limitation ` 


period. It is quite trne that when the 
appellant applied for a copy of the judgment 
it took from the lat to the 17th of June before 


he was notified of the necessary folios for the — 


copy of the judgment required, and, therefore, 
in the ordinary oourse,tbat period would under 
the Limitation Aot be dedusted and poasibly 
might in a case of this sort also be dedusted, 
but it was not necessary for him actually 
to file a scopy of the judgment with his 
memorandum of appeal, and if he had besn 
diligent and had supplied the neaessary folios 
and stamps as soon as he was notified in- 
stead of, as he did, partly on the 22nd and the 
balanes on tke 28th, he would have had 
ample time in which to consider, if it was 
necessary for him to sonsider, the effect 
‘of the judgment after seeing it actually in 
writing. Ib seems to me, therefore, that if 
his delay in filing the memorandum of appeal 
was duein any way to the fast that he 
did not obtain a oopy of the judgment 
early enough, that was entirely due to his 
own dilatoriness in not filing the requisite 
folios at the time when he onght to have 
done so. As I have already obeerved, the 
sotual possession of the dosument in question 
was not necessary for the purpose of filing 
his appeal. He must have known what the 
effect of the judgment was and in all pro- 


bability aoald have filed his memorandam 
of appeal without astually having a sopy 
of the judgment befora him; but, even if it 
were neeessary for him to have it before 
filing his memorandum of appeal, he wasted s 
period of about 10 days and i do not think 
ib oan be said in the present ease that 
apy special eause has been made out why 
the period should be extended. In my opinuior, 
therefore, the memorandum of appeal should 
be rejected. The valne of the appeal in 
this case is smali. There is no special 
provision for assessing the esosts of the re- 
spondent. His sosts cannot have amounted 
to very muoh and, therefore, we assess a 
sum of two gold mohurs, to include hearing 
fese and any other costs he may bs 
entitled to. . 
Muttics, J.—I agree. 
Order accordingly. 


CALCUTTA HIGH COURT, < 
ApPaaL From ORIGINAL Decegse No, 163 
ov 1918. 
February 5, 1920. 
Present :—Mr, Justices Rishardson and 
- Justice Sir Syed Shamsul Huda, Kr. 
JATINDRA NATH DUTTA—~Devenvixt— 
: APPELLANT 
versus 
SURESH CHANDRA RAY 
CHOUDHURY AND OTHER3— PLAINTIFFS — 
RESPONDENTS, 
Account, suit for rendition of—Papers necessary for 


preparing account with plaintiff and not produced, 
effect of —Suit, whether maintainable, 


After the removal of a Naib of a Zemindar from 
his office the Zemindar brought a suit against him 
to render an account for a certain period of his 
management : ib was proved that the papers relating 
to that period had been taken away by the Sadr 
Naib of the Zemindar, and the defendant urged 
that it was impossible te prepare the account 
without those papers which the plaintif would not 


produce: 

elds that the suit was not maintainable, [p. 183, 
col, 2. 

Appeal against the decreas of the Sabordi- 
nate Judge, Rajshahye, dated the 23th of 
January 191$, 
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m Bobur, Sarat Chunder Roy Ohowdhury and 
“Prgbodh, Goamer Das, for the Appellant. 
= ae apa; “D, N. ` Bagchi, for the Respond. 


en To DOMENT. —This appeal 
‘defendant . and arises out of a suit for 
agsount, The Court below has passed a 
‘deoree. in terms of the prayera in the 
plaint and the defendant has been oalled 
npon to. render an acaount for the period 
pf his servise, which means an acsount from 
the 12th Bhadra 1313 tothe 10th of Jaistha 
1380 B.S. -He has also been required te 
submit to the plaintiffs certain papers 
mentioned in Sshedule ka of the plaint. 
The facts,so far as it is necessary to 
state them, seem to be these. The defend. 
ant ` was appointed Naib of the plaintiffs’ 
Yemindari at e Rangamatia. He executed 
a kabultyat and entered into serivae on the 
28th August 1906, or the 12th Bhadra 
1313 B.S. He sontinued in serviee till his 
‘dismissal on the 12th Jaistha 1320, sorre- 
sponding with 25th May 1913. There is 
no dispute as regards these fasts, The 
defence of the defendant was that, as a 
matter of fast, he had rendered accounts 
till the year 1317 and that he was pre- 
paring his account for the other years 
when he was dismissed and the Sudder 
Naib same to his Outelery and took posses- 
sion of all the papers without giving him 
any reseipt for the same. He said that 
it was not possible for him to render an 
account without having assess to those papers 
which were in the possession of the 
plaintiffs. He also raised various other 
objestions suoh as limitation, etc, as will 
appear from the issues framed in the suit. 
The more important of these objeations have 
been urged before us on his behalf by his 
learned Vakil in support of the appeal. 
Four questions have been raised and, if 
any one of these is desided in favour of 
the appellant, the plaintiffs’ suit will have 
to be dismissed. It bas been first argued 


is by the 


that, after the appointment of the defend.: 


ant, the plaintiffs appointed two sueesessive 
Jamanabishes who were given independent 
powers and that, therefore, there was a 
renunciation or revocation of the sontrast 
within the meaning of seotions 201 and 207 
of the Indian Contrast Act, It has been 
next argued that the plaintiffs not having 
produced the asgount papers made over to 
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them sannot ene for any account and, mM 
support of this contention, reliance has 
been plased on a desision of this Court 
[Upendra Kishore Rat Ohowdhury v. Ram Tara 
Debya Chaudhurant (1)). The next argument 
on behalf of the appellant is that the 
ease is one governed by Artiole 89 of the 
Limitation Act and not by Artisle 116, 
and that there having been from time to 
time a demand for account and non- 
eomplianee with such demand.on the part 
of the defendant, the alaim for acssount 
previous to sush demand must be held to 
have been barred. These are the principal 
points that have been urged in support of 
the appeal. We think it will be eonvenient 
to deal with the sesond point first. 

The plaintiffs brought, their suit about 
two years after the dismissal of the 
In the plaint they did not 
admit that any aceounts had been rendered 
or any nikash papers filed by the defend. 
ant, Long after the defendant’s written 
statement was filed, in whieh he alleged 
that he had rendered ntkash up to 1317, 
the plaintiffs prayed for an amendment 
of the plaint. By that ameadment, they 
admitted that the defendant had sompiled 
a nikash furdi uptothe year 1817 and 
had delivered it to the plaintiffs’ after 
signing it and they filed the ferd? along 
with the petition for amendment. That shows 
that the plaintiffs did not some to Court 
with a atraightforward ease. It also 
appears that they claimed papers from 
the defendant whieh are mentioned in 
Sehedule ke of the plaint, whish were 
slearly in their possession, We bave been 
referred by the learned Vakil for the 
appellant to a list of papers whioh were 
filed by the plaintiffae in the Balur Ghat 
Court in a snit against one of the gomastas 
serving, under the defendant, some of which 
at least are identical with the papers 
olaimed from the defendant. Oireumstanees 
such as these throw very considerable doubt 
on the bona fide of the plaintifi’s claim. 

Coming now to the evidence on the point, 
we find that, so far as the accounts are eons 
cerned, the only dispute between the parties 
was with reference to the bilan jama 
kharach and the bilan jama kharaoh only. 
A perusal of the numerous letters that passed 


(1) 4 Ind, Qas, 642; 18 O, W. N. 696, 
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between the defendant and the plaintiffs’ 
manager makes that matter perfestly clear. 
It also shows very olearly that all the bilan 
gama kharach up to the end of 1:17 had 
been filed. If these papers have not been 
explained, the fast remains that the plaintiffs 
never gave the defendant an opportunity to 
explain them, and they have not up to this 
moment shown how these papers are in any 
way inoomplete or incorrect although the 


voushers in support of them are with the © 


plaintiffs. The question, therefore, narrows 
down to the acsoant for the period from 1318 
till the defendant’s dismissal in Jaistha 1320 
B. 5. Ag regards this period it seems to us 
that no question of limitation arises and the 
learned Vakil for the defendant has, so 
far as this part of the slaim is conserned, 
argued that though his olient is willing to 
render an account of the bilan jama kharach 
in respeot of this period, it is impossible 
for him to render such an acaount until the 
papers which were in his possession and 
which he either made over to the plaintiffs’ 
Sudder Naib or were seized by that officer 
and taken away by him without giving a 
receipt therefor are prodused. The plainte 
iffs, on the other hand, say that this story of 
these papers having been made over or seized 
by the Sudder Naibis untrue. They rely upon 
certain disorepancies in the evidenss of the 
defendant as to the date on whioh the papers 
are alleged to have been seized, whether 
it was on the 12th or the 14th. These dis- 
crepanoeies lie within a very narrow compass. 
The witnesses were deposing about more 
than four years after and dissrepansies like 
these do not necessarily throw any doubt 
on the truth of the evidence given by them. 
in support, however, of the story that the 
papers were seized by the Sudder Naib, Kali 
Prosonno, we have two strong siroumstanees 
in favour of the defendant. In the first 
place, it appears that, immediately after the 
‘oscurrence, the defendant not only lodged an 
information at’ the hana about the seizure 
of those papers but also sent a petition to 
the plaintiff’s manager stating the fasta and 
expressing bis inability to prepare an account 
without having acsess to those papers. The 


two most important witnesses on the point were - 


the Sudder Naib, Kali Prosonno and Debi 
Pursad the jamanabish, but they have not been 
examined, the reason assigned being that 
they are no longer in the seryise of the 


plaintiffs aud one of them, Debi Pursad, 
has taken service under the Ohota Taraf 
with whom the Bara Taraf is in terms of 
enmity, That may or may not beso, buf 
if the plaintiffs had brought the suit earlier, 
probably the evidence of these witnesses 
would have been available. Besides, it is 
not likely that the defendant would be 
allowed, when he was dismissed and the 
dismissal was in the presenoe of the Sudder 
Naib, to take away to his own house eart- 
loads of papers from the Outshery as is 
now alleged on behalf of the plaintiffs. That 
is a story whioh it js difficult for us to 
believe. On the whole, having regard to the 
sonduat of the plaintiffs in exaggerating their 
elaim and in suppressing fasts whioh they 
ought to have admitted, we think the balansa 
of probability is on the side of the story told by 
the defendant and his witaesses and we are of 
opinion that it is impossible for the defendant 
to render an ascount for the years 1318 
and 1319 without the plaintiffs produoing 
the papers that ithas been proved are 
with them. They have through their learn- 
ed Vakil expressed their inability to pro. 
duoo those papers on the ground that they 
are not in their pnssession. That being 
so, we think it would be useless to direct 
an account being taken from the defendant, 
In this view of the case, it is not nesessary 
to deside the ather points raised by the 
learned Vakil for the appellant. We ac- 
cordingly desree the appeal and dismiss 
the plaintiffs’ suit with eosts throughout. 
Appeal decreed. 


MADRAS HIGH COURT. 
Snoonp CIVIL APPEALS Nos, 2386 AND 2388 To 
2395 or 1917. 
Maroh 8, 1920. 

Prosent :—Mr. Justice Seshagiri Aiyar and 
Mr. Justisee Moore, 
PALAYAKAYAL soWAMI SANGUMU- 
GESWARAR, THROUGH ITS TRUSTER 
PLLLAIMUTHU PILGaI— 
PLAINTIFE - APPELLANT 
versus 
VEYINRAMUTHU PILLAI anp OTHERS 
— DEFEND :NTS— RISPONDENTI, 
~ Religious endowment—Resumption by Governmen 
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— Fresh grant to Committee—Commitiee, power of, to 
appoint trustee, 


The Government, finding that endowments to a 
temple by previous rulers were mismanaged, 
.resumed the endowments and made a fresh grant 
to the temple by donating the lands to the Temple 
Committee, and asked them “to make satisfactory 
arrangements for the due performance of the 
service, etc.” The Committee appointed the plaintiff 
asthe trustee, and the question was whether ho 
had been validly appointed: 

Held, that the Government, as grantor, had given 
ample power tothe Committee not only to see that 
the services were properly conducted but also to 
appoint competent men to superwse the performance 
of those services, and that the appointment of the 

laintiff by the Committee was a valid appointment. 
p. 185, col, 1] 


Second appeals against the decrees of the 
District Court Tinnevelly, in Appeal Suits 
Nos. 236 to 244 of 1916, respectively, pre- 
ferred against the deerees of the Oourt of 
the District Munif, Tutisorin, in Original 
Snits Noe. 297 to &99, 303 to 3405, 307, 
300 and 306 of 1913. 


FACTS appear*from the judgment. 

Mr. 0. V. Anantha Krishna Atyar, for 
the Appellant.—-Thoe appointment of plaint- 
iff as trustee is valid, The powers of 
Government in respeat of Orown grants 
are ligher than that of private donors. 
When Government donated the lands to 
the Committee cn sondition of their doing 
the templə services properly, the Committee 
impliedly had the power to appoint sompe 
tent men to do the services. 

Mr. Krishnesawmy Aryar, for the Respond- 
enis.—The order of Government donating 
the lands to the Committee on condition 
cf their performing the servises properly 
bad the effect of appointirg the Committee 
members themselves as irustees. It was 
ultra tires of the Committee to delegate that 
function to others. 


JODGMENT.—The main question for 
decision in all thesa cecond appeals is, 
whether the plaintiff, who claims to bə the 
trastee of the temple, has been validly 
appointed. The history of the negotia- 
tions that preseded the transfer of manage- 
ment by the Government to the Siva 
Temple Committee of the Tinnevelly Dis- 
trist is this, There were no regular trus- 
tees forthe temple previously and, ex concessio, 
the temple was not mavaged by the Board 
cf Reverue urder Regulation VII of 1817, 
Aprerectly, the temple would rot gome 


under stolion 3 of Act XX of 1863. The 
archaias of the temple were doing tbe 
duties of the dharma kartos, aa is the 
cage even {to day in many terples That 
they grossly neglested tke affairs of the 
temple, and allowed others to trespass on 
the yroperty are clear. Government, in the 
year 19:0, resolved to put an end to this 
siafe of sffaira and resumed tle lands from 
tte archakes, Exhibit BB In reapest of the 
ryott lands, they converted them into ryotware 
Holdings and resolved to give the temple 
ly way of a dostik allowance, the assessment 
fxed on tbem. Aseregards the bulk of 
pannat lands, they granted patics to the 
temple, Exhibits K and Kl. Tbe order of 
recumption is in these terma s~- 


“The inam landa covered by title-deeds 
Nor. 1129 and 1246 in the Ottapidaram 
Talvg of the Tinnevelly District will be 
fully aesessed, Ryctwart pattas will be 
issued in fayour ofthe persons who possess 
the oecupanoy rights therein, 


“2, The Board of Revenue is requested 
to ascertain whether the District Temple 
Ccmmittee is willing that the net assess- 
ment on the inam lands should be assigned 
to it on condition that it makes catisfae- 
tory arrangements for the due performance 
cf tke services in the Sunkumabeswara- 
suami Temple at Paezhsyakeyal in tbe 
Sriva'kuntam Taluq. ” 


_ Upon this, tle Temple Committee made in- 
guiries inthe neighbouring villages ard ap. 
pointed plaintiff as thetrusies. We are inclined 
to (birk that this appointment must have been 
communicated to’ the Government through 
the Colleotor, as Exhibit $, the order, refers to 
directions from the Collector on the subjest. 


The question is, was the appointment of 
the plaintiff by the Temple Committee 
valid? We.think if wae. [t can hardly be 
d: ubted that, if the Temple Oommittee were 
themeelves appointed trustees and if that 
appointment was by a private donor, the donees 
would not be competent to delegate their funs- 
fions. It wonld offend the rnle against the 
alienation of publio offices, and the princi. 
ple delegaius non potest delegare, But the 
present ease is not within their mischief, 
‘tthe proper way to look at the action of 
the Government is this. The Government, 
as the supreme authority, ‘ound that endow: 
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ments made by previous rulers were mis- 
managed, They resumed the endowments, 
as they had power to do, and themselvas 
made afresh grant of the assessment on 
the suit lands and o2 otber lands to the 
‘temple. They, no doubt, donated the lands 
to the Committee and asked them "to make 
satisfactory arrangemsgnis for tha dus per- 
formance of the servis, etc.” This is the 
weakest point in the Govarnmant order aod 
Mr. Krishnaswami A‘yar was not slow to 
tike advantage of it. His contention was 
that the Government appoiatel the Cəm. 
mittee as trustees and tha‘, tharefora, the 
appointment of trustees by this body was 
ultra vires. We ara of opinion that the 
language of Exhibit BB should not be so 
narrowly construed. In our opinion, the 
‘Government, as the grantor, . gave ample 
power to the Committes not only to see 
that the services were properly osonducted, 
but also to appoint sompetent men to 
supervise the performanoe. of those servicas, 
The faat that the appointmant of a trustes, 
was made under instructions from the 
Collestor strengthens this view of Exhibit BB. 
The next queation is, wasit sompetent to 
the Government to delegate sush powers, 
Under the Crown Grants Ast, the restria. 
ions under which private donors labour 
Bre ` not binding on the Govarnment. As 
pointed out in Ragindra Bahadur Singh vy. 
Bani Raghubans Kunwar (1), the Government 
oan make a grant to whish objestions based 
on the rule against perpataities oannot 
apply. Therefore, ik was withih the power 
of the Gsivernment to give the property 
to the Committee and to invest them and 
their successors-in-cfice with the power 
of nominating sucesssive  trasteas. 
matter oan be looked at from another point 
of view. fé was held in Annasant Pillat 
vy. Ramakrishna Mudiliar (2) that a person 
holding the offise of trustee can prey3ribs 
to appoint future trustees by Will. Waat 
can be aequired by prescription against a 
private owner, is certainly ulira vires of a 
grantfrom Government. Itis open tə the 
Government to olothe the donee and his 


(1) 48 Ind Cas, 218; 43 T. A. 134; 210.0, 108; 24 
M. L, T. 262; 30.1. J. 401; 8 L. Wi £70; 49 A. 479; 
(1918) M. W, N.83; 28 0. L. 4, 456; 28 0. W. N. 
jul; 20 Bom, L. R. 1075 (P. C.) ` 

(2) 24 M. 219; 11 M, I. J, 1. 
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sueseasor-in ofise with powers to appoint 
trustees, The fact that the power is not 
to appoint successors, but persons during 
the lifetime of the donee ganno: make a 
difference in principle. We must, therefore, 
bold that the trustee was properly appoint- 
ed and that the suit by him was suathin.- 
able. We hava purposely refrained from 
basing our judgment on dhe very narrow 
ground that the temple did not some 
within section 3 of Act XX of 1863 whieh 
was the view taken inthe Courts below, 
besanse,as was poloted ont by Mr. Krishna- 
swami Atyar, they do not seem to have 
realised the difference between management 
of trust and ownership of property. 


Oa this sonolusion, we prosesd to deal with 
eaoh of the second appeals separately. In 
eome of them, there is& finding by the 
District Munsif that the lands in suit are not 
incladed in Exhibits K, and K1., granted to 
the Oommittes. The lower Appellate Court 
has expressed no opinion on that question, 
There must be a finding by it whether the 
lands claimed in tho suit are inoladed in the 
palta granted to the temple by Exhibits K, 
and Kl, - 


We must, therefore, ask for a badha on 
the evidenca on record on the above point 
in Second Appeal] No. 2386 of 1917; as 
regards Item No, I, in 2388 of 1917; as re- 
gards the entire property, in Second apreal 
No, 2392; as regards 1 acre and 62 sents 
not lo:t by prescription. Findings will be 
submitted within six weeks and seven days 
will be allowed for filing objestions. 





In pursuansea of the order oontained in the 
above judgment the Distrieé Judge of Tin- 
nevel!y submitted tha following 

FINDING.—These three appeals have 
bean remanded for a finding on the qnestion 
whether certain lands soncarned in them are 
insluded in the patia Exhibits K. and Kl. 
granted to the temple. 

3 # # 

In the result, therefore, [ find that the 
_ Plaintiff has failed to prove that Item No. 1 in 
Original Suit No. 297, (i. e., 39 27, 35-54), 
the land soneerned in Original Suit N 0. 298 
and the portion of Sarvey No, 38 oonserned 
in Original Suit No. 309 are inoladed in the 
pottas (Exhibits K aod Ki) granted to the 
temple. I would, therefore, answer the igsye 
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sent to me in the negative, in all three 
suits, 





JODGMENT,—We nesepi the findings 
and dismiss these second appeals with sosts, 


except in Sesond Appeal No. 2892 of 
1917. ; 
. Appeals dismissed, 
M., 0, Pe 


CALOUTTA HIGH COURT, 
APPEAL From ORDER No. 213 or 1919. 
May 21, 1920, 
Present: ~Justies Sir N, R. Chatterjes, Kr., 
and Mr, Justice Panton. 
RABIUDDIN-—JUDGMENT-DEBIOR—— 
APPELLANT 
versus 
RAM KANAI SEN—Dacres-xoLver 
— ResPONDENRT, 
Eaecution of decree—Decree capable of emecution 


but not executed within three years, effect of ~Amend- 
ment of decree, whether revives decree, 


A deoree which is capable of execution and is not 
executed within three years. from its date becomes 
dead and cannot be revived by a subsequent 
application for amendment. [p. 189, col, 2.] 

Anandram v, Nityananda Barham, 82 Ind. Cas, 
744, followed, 

Mahamaya Prasad Singh v. Abdul Hamid, 21 Ind, 
Oas. 616; 18 C. W. N. 266 at p, 268, distinguished. 

Appeal against the order of the Subordinate 
Judge, lst Court, Chittagong, dated the let 
of April 1919, affirming that of the Muusif, 
8rd Court, at Chittagong, dated the 4th of June 
19:8. 

FAOTS appear from the judgment, 

Dr, Sarat Ohandra Basak (with him Babu 
Ohandra Sekhar Sen), for the Appellant. — 
The judgment-debtor is the appellant. The 
appeal arises out of an application for exeon- 
tion of a mortgage-desree, The plaintif. 
decree-holder is the mortgagee of defendant 
No. 1. The defendant No, | who is the 
brother of the plaintiff mortgaged the pro. 
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porties for the dissharge of debts to the joint 
family. After the mortgage, the plaintiff 
sold some of the properties to the defendant 
No. 3. Owing to defendant No 1 having de- 
faulted in paying Government revenne the 
defendant No? purshased the property at the 
revenue sale. It was subsequently found 
that the sale was fraudulently prosured, 
During the pendency of the suit, a sompro- 
mise was effected by which the whole burden 
of the debt was thrown on the property 
purchased by my salient. The desree was 
contested. Both the Courts have found that 
the applieation for eXeoution was made ont 
of time. After the filing of the application the 
plaintiff, who ia the shertstadar of the Court, 
filed a petition for the amendment of the 
desree. No notice of the application, how- 
ever, was given to my olient. The Oourt 
held that the plaintiff was entitled to get the 
decree amended as prayed for. The Courts 
now hold that the present applisation is not 
barred by the law of limitation. My sub- 
mission is the application is clearly barred, it 
being made more than three years after the 
date of desree. The preliminary deoree 
was dated June 1912, The final desree was 
made on the 6th February 1915. The pre- 
sent: application was made on the 25th 
Marsh 1919, Farther, the amendment made 
was unsubstantial. The prayer was for variae 
tion of costs awarded by the decrees. It was 
not their case that the previous deoree was 
incapable of exeoution. I submit, the mere 
faot of an application for amendment ofa 
desres would resive a dead desree. The 
decree was already gons when the amend- 
ment was sought to be made. The sase 
reported in Anandram y. Nityananda Barham 
(1) bears direotly on the point. The oase 
in Mahamaya Prasad Singh v. Abdul Hamid 
(2), relied upon by the lower Court is clearly 
distinguishable. On prinsiple, the amend- 
ment of a very unsubstantial nature eannot 
revive a barred desree. Refers to Tarsi Ram 
v. Man Singh (8). In the present case the 
decree was dead already. Refers to Goluck 
Ohunder Mussant vy. Gunga Narain Mussant 
(4). Once the exesution is barred there 
nothing to revive the desree, 


(1) 32 Ind. Cas, 744, 

(2) 21 Ind. Cas. 615; 18 O. W. N. 266 at p. 268, 

(8) 8 A. 492; A. W. N. (1886) 186;5 Ind. Deo. 
(N. 8) 224, 

(4) 20 W, R ML 


` 


7 
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Babu Narendra Kumar Das, for the Re- of exeoution unless it was amended; and it was, 


spondent.—The real sontroversy in the suit 
was as to whish property would be sold. 
The most important part, therefore, was omit- 
ted from tbe final desree, Under the amended 
desree direstions as to sale were given. 
Refers to Mahamaya Prasad Singh v. Abdul 
Hamid (2). The previous deoree was incap- 
able of execution ‘without the amendment, 
As regards notise they were issued bnt not 
properly served. Farther, no notive is at 
all nesessary. The application ie, therefore, 
not barred, 
Dr. Sarat Ohandrva Basak replied briefly. 


JUDGMENT.—The question involved in 
this appeal is, whether the applieation for 
exeoution of the deoree was barred by 
limitation, _ 

The preliminary decree was dated the 
28th June 1912 and the final deoree was 
dated the 6th February 1915. The applies- 
tion for exesution was made on the 25th 
Marsh 1918, that is more than three years 
after the date of the final decree. 


lt appears that subsequent to the 25th 
Mareh 191% an application for amendment of 
the deeree was made on behalf of the desree- 
holder, That spplication was allowed without 
any notise to the judgment-debtors. After the 
amendment was made the judgment-debtors 
were seryed with noties and then they 
appeared and raised objection to the exesu- 
tion on the ground that it was barred by 
limitation. The Courts below have overruled 
this plea and the jndgment-debtor-defendant 
No. 3, has appealed to this Court. 

As stated above, the decree was barred 
on the day the application for execution was 
made whioh was more than three years after 
the date of the final deeree, and the mere fact 
that an applisation for amendment was made 
or that the deeree had been amended would 
not have the effect of reviving a dead desres 
or giving a fresh start to the desree-holder 
unless the deoree was ineapable of exeoution 
before the amendment. See the ase of 
Anandram v, Niiyananda Barham (1) (Misoel- 
Jancous Appeal No. 291 of 1915 desided by 
rh ae and Teunon, JJ,, on 3lat January 

The lower Court has relied upon the sase 
of Mahamaya Prasad Singh v. Abdul Hamid 
(2). But in that ease the deoree did not 
specify the reliefs granted and was incapable 


therefore, held that the applisation for axeou- 
tion of the decree after the amendment was 
not barred by limitation. In the present oase 
the desree was capable of execution. 

It is contended that in the preliminary 
desree it was stated that the order ye whioh 
the properties would be sold, would be 
determined hereafter. „That appeara to be 
the direstion in the judgment and there is 
no disorepanoy between the judgment and 
the decree. The application for amendment 
merely stated that the preliminary decree 
and the final decree had been erroneously 
drawn, that the preliminary desree was not 
in accordance with the judgment nor was 
the final decree in aesordance with the prea 
liminary deorese. The Court by its order of 
amendment stated that the orderin whieh 
the properties would be sold, would be 
determined in the exeantion proseedings. . 
We do not see how, if the deeree was in- 
capable of exesution béfore the amendment, 
it basame aapable of exesution by the order 
of amendment when it was made, 

There was also some variation of a few 
rupees with regard to the amount of sosts, 
That did not render the deeree insapable of 
execution before amendment, 

We wasaosordingly of opinion that the 
desree as itgtood, was capable of exesution 
and not having been exesuted within three 
years from thedate of the final deoree, was 
dead, and sould not be ravivad by a subsequent 
application for amendment. 

The appeal must ascordingly be allowed 
and the application dismissed with oosts in 
sll Courts. We assess the hearing fes in thig 
Court at one gold mohur. 


Appeal allowed, 
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ABDUL WAHID V, HALIMA KHATUN, 


ALLAHABAD HIGH COURT. 
Srconp Oiv:L Arzga No. 573 or 1918. 
January 5, 1920. 

Present :—Mr. Justice Tadball and 
Mr Justice Rafique. 

ABDUL WAHID—Pratntive—APPeLLaRt 
versus 
HALIMA KHATUN AND axno1ner— 


DEFENDANTS- RESPONDENTS, 
Custeom—Pre-emption—Sale of right to receive 
certain allowances, whether subject to pre-emption. 


The custom of pre-emption does not apply to & 
sale of the right of a zeminday to receive certain 
allowances from the muafidars of a village. 


Second appeal from a decree of the Addi- 
tional Subordinate Judge, Moradabad, dated 
the 82th of January 1918 sonfirming a 
deoree of the Additional Munsif, Amrohe, 
dated the 29th of November 1916, 

FAOTS.—In parts of the Distriet of Morad- 
abad there are two classes of proprisctary 
rights, namely, seméndari rights and muafi- 
dari rights. The muafidar is really the 
proprietor and pays nagarana to the Govern- 
ment, the zemindar being entitled to receive 
a very small allowance from the muafidars 
and one of the zemindars sold this right, 
-and another zemindar sued to pre empt the 
sale, The lower Court dismissed the suit 
on the ground that the custom of pre emption 
sould not be applied to the sale, - 

The Hon’ble Saiyid Razz Al, for the 
Appellant. 

Mr. S. A. Haidar, for the Respondents, 

JUDGMENT.—We think that the desi- 
sion of the Court below wae obviously oorreat, 
The right in respest of which pre emption 
is olaimed is clearly one to which no .sustom 
of pre-emption sould possibly apply. We 
dismiss the appeal with oosts. ` 


Appeal dismissed, 
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DHAR & CO. r. SEB NARAYAN SINGH. 


QALOCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Deoggas Nos, 1466 
AND 1554 or 1918. 

: May 134, 1920, 
Present :—Justice Sir N. R. Chatterjea, KT., 
and Mr. Jastiea Panton. 
Ix No. 1466 or 1918 
Messre, DHAR anb COMPANY 
= PLAINTIFES — APPELLANTS 
VETSUS 
SIB NARAYAN SINGH AND anotaer— 
DEFENDANTS —— RESPONDENTS, 
Ix No. 1554 pr 1918 
Maes:rs. DHAR anp COMPANY AND 
ANOTHER — De PENDANT3——APPELLANTS 
tersus 
SIB NARAYAN SINGHA-—PLAINTIFE — 


RESPONDENT, 
Execution of document—Proof, method of—Civil 
Procedure Code (Act V of 1908), s. 102—S8utt to 
recover price of coal, nature of —Appeal, second. 


The ordinary mode of proving the execution of 
a document where the executant denies that he 
wrote it, is by calling some one who saw him write, 
or who knows his handwriting or by a comparison 
of his signature with his signature on other docus 
ments written by him. [p. 189, cols, 1 & 2.) 

A suit to recover the price of coal supplied under 
an agreement is in the nature of a Small Cause suit, 
and where the amount sought to be recovered therein 
is below Rs. 600 a second appeal is barred under 
SEE 102 of the Civil Procedure Code. [p. 189, 
col, 2,1 


Appeals agaiust the desrees of the Addi- 
tional Distrist Jadge, Hooghly, at Howrah, 
dated the 25th of April 1918, reversing 
that of the Munsif, 22d Court, at Howrah, 
dated the 23th of September 1917, 


FAOCS appaar from the judgment. 


Baba Mohendranith Roy (with hin Baba 
Lalit Morun Mitra, Babu Monmoth1 Kumar 
Pal for Baba Bipin Behary Ghose (Sr.), for 
tha Appellant.—-Sesond Appeal No. 1465 of 
1918 arises owt of a anit by the appellants 
for recovery of damages from the defend. 
ant on the ground that the latter had 
failed to supply ooal in aasordanoa with 
an agreement evidensel by the letter 
(dxhibit 1), The lower Appellate Court 
has dismissed my suit on tha ground that 
there was no direst‘ evidenae as to the 
siguature of the defendant on Hxhbibit 4, 


My only point is that the genuineness 
of a dosument embodying a contrast san 
be proved by eyidense other than 


189 


Vel. LIX] INDIAN CASES. 
ERLCHSHAW DOSABAI Y, BAI DINBAT, 5 
direst evidence is not the only soma one who saw such person write, or 


mode of proving the genuineness of a 
eontract. There ara several papers on the 
resord which bear the admitted signatures 
of the defendant ; so when the defendant 
demied exeontion, the Oourt could hava 
compared the signature on the letter 
(Exhibit 1) with those admitted signatures. 
Under these sirenmstances, I pray for a 
remand, 

Dr. Dwa:kanath Mitra (with him Babu 
Satindranath Mooker ee), for the Respond- 
ents —Tke letter (Exbibit 1) is the basis 
of the contract. It is alleged to be in tbe 
handwriting of the defendant. The hand. 
writing, therefore, ought to have been 
proved. See seotion 67 of the Hvidense 
Ast. When the defendant denied that 
he wrote the dosnment, his handwriting 
should have been proved by calling some 
one who saw the defendant write, or wko 
knew his handwriting. The plaintiff 
having failed to do thie, his suit bas been 
rightly dismissed, 

As regards Second Appeal No. 1554 of 
1918, the appeal is olearly barred under 
section 102 of the Code of Civil Prosed ure. 

Babu Mohendranath Roy replied. 

JUDGMENT.—These two appeals arise 
out of two suits in one of whieh, viz., in 
Sescnd Appeal No. 1466 of 1918, the appel- 
lanti: Dhar and Co, elaim Rs. 500, odd, 
as damages from the defendant on the ground 
that the latter had rot eupplied ocal in 
ascordarce with the egreement entered 
into between them, In the other suit, 
thib Narain Singh alaimed Rs. 229, 
annas 6 from Dhar and Co, being the 
balance of the prise cf sosl supplied by the 
former to the latter. 

The Court of first instanee desreed both 
the suits, On appeal, the learned District 
Judge dismissed the snit of Dhar and 
Oo. ard decreed the suit of Shib Narain 
Singh, 

Dhar and Oo. have 
this Court in both the oases. 

Jn the first ease, the learned Additional 
Distriet Judge has held that as there was 
no direst evidence as to the signature of 
Shib Narain on the letter 
the suit must fail, 

No doubt, where an exeoutant denies 
that he wrote a docomert, the ordinary 
mode of proving the exesution is by salling 


appealed to 


(Exhibit 1), 


who knows his handwriting. But that 
ia not the only mode in whieh it oan be 
be proved. For instare>, in the present 
case there are sreveral papers on the record 
which bear the . admitted signatures of 
Shib Narain and the Oourt soulde* have 
compared the signature on the letter with 
those signatures. ° 

ib has been pointed out to us that the 
judgment of the Maunsif proseeded upon 
several grounds on the question whether 
the letter was written by Shib Narain, 
and none of those grounds have been 
taken into sonsideration by the lower Appel- 
late Court. 

In these ciroumstanser, we think that 
the aase (Seeond Appeal No. 1466) should 
be sent back to the lower Appellate Court 
in crder that the question as to` the 
genuineness of Exhibit 1 may be considered 
by it on the evidence on the record and 
the oase disposed of aseording to law. 

Costs to abide the result. 

The other appeal (Sesond Appeal No. 1554 
of 1918) arises out of a suit, as already 
stated, for recovery of Ra, 229, annas 6 
being the balanse of the prios of soal 
supplied by the plaintiff to the defendant. 

The suit being of the value of less 
than Rs. 500 gs elearly of the nature of 
a suit cogniaable by a Small Cause Oonrt, 

The appeal is assordingly dismissed with 
costs, 


Appeals dismissed, 


BOMBAY HIGH COURT, 
Oivin EXTKAORDINARY APPLIOATION No, 227 
or 1919. 
July 2, 1920. 

Present: —Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Fawsatt. 
HRACHSHAW DOSABHAI 
TODD1iW ALA—Dzrexpant—Apprlicant 
versus 


BAI DINBAI—Puarxtivyr—Opponenr. |, 
Presidency Small Cause Gourts Act (XV of 1882) 
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s. 19 (h)—Arbitration—Reference by husband ani 
wife to settle amount of maintenance payable to wife 
in case of separation, legality of —Award—Suit to 
enforce award, maintainability of—Jurisdiction of 
Small Cause Court, 


An agreement between a Parsi husband and 
wife bo live separately is a lawful and binding 
agreement, and a reference to arbitration of the 
question as to the amount of the wifes main- 
tenance, in the event *of their separation, is quite 
legal. [p. 191, cols, 1 & 2.] 

If an award is given on such reference the wife 
can sue to enforce the award and to recover 
arrears of maintenance under tife award. Sucha 
suit is not barred from the cognisance of Small 
Cause Court by clause (hk) of section 19 of the 
Presidency Small Cause Courts Act, the suit not 
being one for the specific performance of a contract. 
[p. 191, col. 1.] 

Appeal from the deoision of the Acting 
Chief Judge, Small Cause Court at Bombay. 

Mr, K.N. Koyajeé, for the Applisant, 

Mr. S. B. Dadyburjor, for the Opponent. 

JODGMENT.—In this Oivil Extraor. 
dinary Application we are asked to interfere 
with a deeree passed by the Chief Judge 
of the Presidenoy Small Oause Court, award- 
ing the opponent certain sume, on the ground 
that that Court had no jurisdiction to 
entertain the claims on which that relief 
was given. One of the oalaims relates to 
& question of costs regarding which we need 
only say there is no reason to differ from 
the view taken by the Fnoll Oourt that 
there was jurisdistion. 

Regarding the other olaim, the main fasts 
are as follows :—The applisant and opponent 
are husband and wife, Itappears that, within 
six months of their marriage, they quarrelled 
and separated, and in November 1916 the 
wife obtained a deoree for restitution of 
eonjugal rights from the Parsi Matrimonial 
Court. For a short fime thereafter they 
lived together, althongh it is alleged this 
was only by way of show, and then they 
separated again, whish separation sontinues 
till now. A few months after the deoree 
for restitution, the wife sued the husband 
in the Small Cause Oourt for return of ser. 
tain articles of furniture and a Government 
promiseory note, or their value. The suit 
was referred to arbitration and, along with 
it, sertain other disputes were also referred 
to the same arbitrators. In the referense 
a list-is given of matters in dispute between 
the parties to be desided by the arbitrators, 
and the first of these included the question 
what monthly allowance should be given 
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to the wife by the hasband for her main- 
fenance, and from what time, in oase the 
husband declines to live with his wife or 
vice tersa, On this point the arbitrators in 
their award desided that the husband should 
pay Rs. 25 to the wife every month in 
advance as her monthly allowanes. This 
award is dated the 8th of April 1918, and 
in 1919 the opponent sued the applivant 
in the Smell Cause Court for the enforsa: 
ment of the award. One of the prayers 
was for an order to the applicant to pay 
Rs. 275 as arrears of, maintenanee at the 
rate of Rs. 25 per month determined by 
the arbitators, The applicant in the suit 
urged that the award for payment of a 
maintenanee allowanee in oase the husband 
and wife lived separate was against publia 
polisy, and, therefore, invalid, Bat this 
contention was disallowed by the Oourt, 
The Full Court also saw no reason to 
think that the referense or the award was 
illegal on that point. 


For the applicant it ia sontended that 
the dispute was a matrimonial one in 
regard to whish the omall Cause Court 
had no jurisdistion, and in support of 
this contention relianee is placed upon 
Bat Gulbat v, Behramsha (1). I shall 
refer to that oase later on, I will firat 
deal with the position:as it appears to 
me, The suit ont of whioh this applica. 
tion arises was one for the enforsement 
of an award, in which oertain suma were 
claimed as being payable under the award.. 
Suoh a suit is resognised by the Civil 
Prooedure Code, Schedule I, Appendix A 
of whioh contains a Form, No. 10, for the 
plaint in such a suit, and many such suits 
have been filed in this country, Thus, in 
Simson v. McMaster (2) it was held that 
sush a suit was cognizable by the Provin- 
cial Small Oausea Conrt. It has further 
been held in Fardunji v Jamsedjt (3) 
that a suit on an award to resover a 
certain sum of money allowed by. the: 
arbitrator is, not a suit for a spesifie 
performanse. of.the award, but a suit for 
the recovery, of money and for relief 
incidental thereto. This is in assordanca. 
“with the English Law, under whioh the 


(1) 23 Ind Oas. 441; 16 Bom. L. R. 211; 38 B. 618, 
(2) 13 M. 344; 4 Ind. Deo. (N. 8.) 952, % 
(3) 6 Bom. L. R, 705; 28 B. 1, l i ” 


Vol. LIX] 


BHAGABATI DEBYA ©. NILKANTHA CHATTERJEE, 


plaintiff may either slaim the amount 
awardedas the sum directed: to be paid 
by the agreement to refer, in whioh is 
implied an agreement to perform the award 
or may olaim damages for breach of the 
agreement. Sea Russell on Arbitration and 
Award, 10th Edition, page 265. Similarly, 
in Bhajahart Saha Banikys v. Behary Lal 
Basak (4) Mookerjee, J., saya that when 
the Court orders the payment of a certain 
sum of money in such a anit, it really 
dirests payment of compensation for none 
complianes with the provision of the award 
and that it sannot be sorrestly maintained 
that pecuniary damages, in the oase of a 
breach of contrast for the payment of 
money, are equivalent to the specific 
performanse of acsontract, It follows that 
the suit oannot be treated as one for 
Bpesifie performance of a sontrasi so as 
to be beyond the cognizance of a Presidensy 
Small Cause Court. if has also been de- 
oided in Kawasjt v. Strinbat (5) that an 
agreement between a Parsi husband and 
wife for their living separate isa lawful 
and binding agreement. That being so, 
the reference to arbitration of the question 
as to the amount of the wife’s maintenance 
in the event of their separation was, in my 
opinion, quite legal. In Halsbury’s Laws of 
England, Volume I, page 444, Artisle 945, in 
dealing with the nature of the disputes 
that may be referred to arbitration, it is 
expressly atated that a husband and 
wifo may refer to arbitration the terms on 
whish they should separate, because they 
san make a valid agreement between 
themselves on that matter; but they cannot 
refer to arbitration the question whether 
or no their marriage was a nullity or should 
be dissolved, beoause on those matters 
they cannot mace any agreement between 
themselves. In view of the ruling in 
Kawasji v, Strinbat (5), to whioh I have 
already referred, this passage plainly applies 
to the present sase, If the reference of 
this dispute was legal, the award also was 
within the powers of the arbitrators, 


The desision in Bat Gulbat v. Behramsha 
(1) is not, in my opinion, relevant to 
the question of the jurisdiction of the 
Small Cause Court to entertain this suit 


(4) 33 0. 881 at p. 886: 4 O. L. J. 162. 
(5) 23 B. 279; 12 Ind, Dea, (N. s.) 185. 
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and pass a deasree for arrears of mainten- 
ance. That decision merely says that if 
a Parsi wife sues for permanent alimony 
she must do so in a particular manner 
and in a partionlar Court, it does not in 
any way affect the ruling in Kawast v. 
Strinbad (5), that an agreement between 
a Parsi husband and wife in suoh a 
saso is a legal one. The ordinary rule 
in regard to a anit to enforce an award 
is that ‘every, award is enforceable 
by actiqn in every Court of sompetent juris- 
distion’—see Halsbury’s Laws of England, 
Volume I, page 475, Artisle 492. The Small 
Cause Court had jurisdiction to entertain 
the suit in the form in whieh it is framed, 
and the fact that the wife, in the absence 
of any agreement between herself and 
her husband, or any award sush sas has 
been proved in this oase, could only sue 
for alimony in the Parsi Matrimonial 
Court, sannot, in my opinion, affest the 
jurisdiction of the Small Cause Conrt in 
this oase, It might be different if the 
award were being filed in this Court under 
səstion 15 of the Indian Arbitration Ast, 
for sestion 2 of the Aot limits the awards 
whioh oan be dealt with under that Aot 
to awards in matters which could form 
the subjest of g suit. Here the opponent’s 
suit is one which the law allows, and 
which has been brought in the proper 
Court for the adjudication of a monetary 
claim sueh as that whieh was the subjeet- 
matter of the suit. In my‘opinion, there. 
fore, the application fails and the Rule 
should be disobarged with “got: 
Rule discharged, 
= Heke 


= y ees 
ee 
` 


OALCUTTA HIGH COURT, 
Oivi Rone No, 265 or 1920. 
May 17, 1920, 
Present :—Jnustice Sir N. R. Chatterjen, Ka. i 
and Mr. Jastiose Panton. 

Srimati BHAGABATI DEBYA CHOW. 
DHURANI AND OTHERS — PETITIONERS | 
versus 
Babu NILKANTHA OHATTERJEE, 

Common Manacer, BHITARBANDA 
ESTATE—Oprosrte Parry, 
Bengal Tenancy Act (VII of B.O, 1885), s. 99, applis 


a 
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RAJACAARYA SHESHACHARYA V, CHEMANNA GURUSHANTAPPA, - : 


cation under, for restoration of management of estate 
to co-owners Common manager appointed by District 
Judge, whether party to proceedings. 


The common manager of an estate, appointed by 
the District Judge under the Bengal Tenancy Act, 
is not and cannot be made a party to a proceeding 
by the co-owners under section 99 of the Act for 
restoration of the management of their estate, 


Rule against the order of the District 
Judge, Rangpur. 


Babus Surendra Oh. „Sen, Hemendra 
Oh. Sen and Surendra Nath Bose (No. 1Y, 
for the Petitioners. 


Babus Qirijz Trasanno Sannyal and Nilratan 
Banerjee, for the Opposite Party. 


- JUDGMENT.—This is a Rule to show 
cause why certaip orders of the Distrist 
Judge of Rangpur passed in sonsection with 
an application for restoration of the estate 
to the oo-owners should not be set aside. 

It has been vontended before us that the 
scmmon manager, having been appointed by 
the Distriet Judge on the ground that there 
was a dispute between the so-owners; and the 
owners having now joined in making a 
petition for the restoration of the estate, the 
Court has no power to inquire into the 
question whether the restoration oan be 
made without insonveniencg to the publio or 
injury to private rights. i 


We are unable to go into these questions at 
the present stage, asthe learned District 
Judge has not passed any final orders in thé 
matter.: 

It is further contended on behalf ‘of -the 
petitioners that the sommon manager has 
practically been made a party to the proseed- 
ings besause he bas been allowed to engage 
a Pleader and is going to adduee evidence 
against the petitioners. 

All that we need say is, thatthe common 
manager cannot be made, and is not, a party 
to the. proceedings. We sannot give ary 
direstions as to the manner in‘ whish the 
inquiry is to be conducted by the Court 
below, except that the common mansger 
sannot be made 4 patty to the proseeding. 

We do notexpress any opinion upon the 
other prayers in the petition. 

With these remarks, the Rale is discharg- 

ed. . = 


~ -+< 7- Rulé discharged, 


+» 
Fs 3 ra nt 2 rs ng at 


BOMBAY H'!GH COURT. 
Seconp Civin Appear No. 638 oF 1919. 
June 17, 1920. i 
Present :—Sir Normam Masleod, Kr., Chief 
Justice, and Mr. Justices Fawaatt. 
RAJACHARYA SHE 3HAOHARYA 
SHIRHATTI— APPELLANT 
vergus 5 
CHEMANNA GURUSHANTAPPA 


MAGAVI—Rusponvent,: 

Civil Procedure Code (Act F of 108), s. 102, O. + 

XXI, r. 7l—Application to recover deficiency from 

defaulting purchaser—Amount sought to be recovered 
less than Rs, 600—Appeal,® second, whether lies. 


Where the amount sought to be recovered from 
a defaulting purchaser by an application under 
Order XXI, rule 71 of the Civil Procedure Code is 
less than Rs. 509, an order passed on the applica- 
tion is not subject to second appeal. 


Second appeal against the desision 
of the District Judge, Dharwar, in 
Appeal No. 135 of 1918, dismissing the 
appeal from the decision of the Subordinate 
a Haveri, in Darkhast No, 226 of 

Mr. H. B. Gumaste, for the Appellant. 

Mr. Nilkant Atmaram, for the Respondent. 

JUDGMENT.—The plaintiff-applicant 
applied under Order XXT, rule 71, to resover 
the deficiency of price from a defaulting 
purehaser. His olaim has been disallowed in 
two Oourts. The question arises whether 
a sacond appeal lies. The olaim is for 
Rs. 2860. But for the provisions of rule 71, 


a suit would have had to be filed for that 


amount. It would have been a Small Cause 
Court suit. But under the provisions of rule 
71 the decree holder or the judgment debtor 
can proceed in exeeution to resover the 
defisiensy as if there had been a decree 
already passed for the payment of that 
amount. We think, therefore, that we must 
treat the applioation made by the plaintiff as 
one made in execution of a Small Oause Court 
dsoree, and there ia no second appaal from 
such an application, There is no reason why. 
wa should treat it es an application under 
seotion 115 of the Civil Prosedure Code. 
The appeal is dismissed with costs. É 


pd 


Apreal dismissed, : 


WAN 
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BINDESHRI DUBE v. EMPEROR. 


ALLAHABAD HIGH COURT. 
CaiminaL Reviston No. 387 or 1920, 
August 13, 1920. 

Present :—Mr, Justiee Gokul Prasad. 
BINDESHRI DUBE AND OTHERS — 
APPLICANTS 
versus 


EMPEROR-—Oprosite Party. 
Criminal Procedure Code (Act V of 1898), s. 487— 
District Magistrate, power of, to direct re-trial by 

himself—Purther inquiry, when to be directed. 


A District Magistrate h&s no power, when acting 
under section 437 of the Oriminal Procedure Code, 
to direct a re-trial by himself, 

Where no fresh evidence is forthcoming, and 
the circumstances and the evidence are such that 
two different Courts might take a different view of 
the evidence, an order of discharge should not be 
interfered with by directing a further inquiry. 


Oriminal revision from the order of the 
District Magistrate, Basti, dated the 2nd 
‘June 1920, 

Messrs. 9. O, Mukerjt, Kamuda Prasad and 
Badri Narain, for the the Applicants. 

The Assistant Government Advosate, for 
the Orown. 


JUDGMENT.—This is an applisation to 
revise an order of the District Magistrate 
of Basti diresting, as he says in his judgment, 
a re.trial of the applicants ander sestion 437 
of the Code of Criminal Prosedure. He 
further says that “the trial will take place 
in his Court.” Perhaps, the Distriot Magis- 
trate was thinking of a further inquiry and 
has confused the re-trial with what the law 
allows further inquiry. Ofoourge, he sould 
not under the law direct a re trial by himself, 
The order, as it is put down, striotly speaking, 
is without jurisdiction, but taking the order 
to be as one passed under seotion 437 of the 
Code of Criminal Procedure there are serious 
diffisulties in the way of the Magistrate’s 
order being confirmed. Before proceeding 
to disongas the sirsumstanses of the sase one 
has to bear in mind some of the general 
principles whish have to be considered and 


applied in deciding a matter like the 
present one, One of those is that, if the 
circumstances and the evidense are 


such that two different Courts might take a 
different view of the evidence, no further 
inquiry shonld be dirested ; vide Chandan 
vy. Kallu (1). Another principle has to be 
borne in mind that no Court is fo pass an 


(1)9 Cas, 274; 8 A. L, J, 45; 12 Or, L, J, 45, 
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GOVIND PANDUBANG, In re. 

order to the prejudice of an asonsed person 
without giving him a notice to show sause 
against it. Itis unnesessary to enter into 
the question of want of notice for the pur- 
poses of desiding this applieation. I have 
been taken through the judgment of the 
presiding ooer of the first Court and it seems 
to me a well sonsidersad and reasoned 
judgment whioh san, under no cireumstanees, 
be said to be either perverse foolish or 
prima facie ineorrest. There is no sugges- 
tion in this oase that any farther evidence 
is fortheoming and itis difficult to under. 
stand on what grounds the District Magis- 
trate has set aside the order of dissharge 
passed by the firat Court and dirested, what he 
ealls, a re trial. I, therefore, set aside the order 
of the Distriet Magistrate directing a re-trial 
or a further inquiry if that word means that 
and direat that no further aetion be taken 


against the aeoused, 5 l 
Re-trial ordered, 


BOMBAY HIGH COURT. 
Caminita AP@LicaTION FOR REVISION 
No, 194 or 1920. 

August 24, 1920. 

Present :—-Mr. Justioo Shah and 
Mr, Justice Crump. 

In re GOVIND PANDURANG—= 
COMPLAINANT. 

Penal Code (Act XLV of 1860), s3, 192, 1£8—= 
Criminal Procedure Code (Act V of 1898), s. 198 (b) 
-Fabricating false evidence—Enuecution proceedings, 
whether judicial proceedings —Judicial proceeding not 
pending ~Sanction, whether necessary, 


Execution proceedings are judicial proceedings 
for the purpose of sections 192 and 198 of the 
Penal Code. -It is not essential for the purpose of 
these sections that the judicial proceeding in which 
the person intends to use the false evidence must be 
pending at the date of the fabrication. [p. 194, col. 1.] 

In the absence of any proceeding, pending or 
disposed of, in which or in relation to which an 
offence under section 193 of the Penal Code is said 
to have been committed no sanction under section 
195 (b) of the Criminal Procedure Code is necessary. 
The clause cannot apply to any future . judicial 
proceeding for which the false evidence may have 
been fabricated. [p. 194, col. 2.) l 

Oriminal applisation from an order passed 
by the Asting Fifth Presideney Magistrate, 


Bombay, 
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MAZHAR HOGAIRN Y. EMPEROR, 

Mr, A, B. Gadkari, for the Applicant, 

Mr. 8S. S. Patkar, Government Pleader, 
for the Orown. 

. JUDGMENT.—Thia is anapplisation by 
the complainant for the revision of the order 
disthissing the somplaint and dissharcing the 
acsused, The Trial Magistrate was of opinion 
that the exesution proceedings would not.be 
judicial prossedinge, and that, therefore, the 
alleged fabrication of false evidence could 
not fall under the first part of seationi193 of the 
Indian Penal Code. He was also of opinion 
that the allegations in the complaint did not 
bring the sase under the sesond part of that 
section. It was urged on behalf of the 
ascused that fhe sanstion of the Conrt at 
Rajapur, whioh had passed the decreas in 
favour of the cqmplainant, was nesessary 
under section 193 (b), Criminal Prosedura 
Code. The learned Magistrate apparently 
thought that his view that the exesution 
proceedings were not judisial proceedings 
was decisive of the somplaint, and he 
expressed no opinion on tha question 
of sanction. He overruled the contention of 
the complainant that the complaint would ba 
sovered by the second part of sestion 193 of 
the Indian Penal Code. 

We are of opinion that the learned Magis- 
trate is wrong in his view _ that the exesution 
proceedings are not jndisia! proceedings for 
the purpose of sections 192 and 193 of the 
Indian Penal Oode. Jt is not-essential for 
the purpose of these sections thatthe judicial 
proseeding in which the person intends to 
use the false evidense must be pending at 
the date of the fabrisation. It is slear, there- 
fore, that the somplaint cannot be dismissed 
on the ground thatthe exeoution provesdinga 
are not judisial proseedings. 

It is urged, however, on behalf of the 


aeoused, and the seontention is supported by . 


the Crown, that the sanstion of the Court at 
Rajapur is necessary under section 195 (b), 
Oriminal Prosedure Oode. It is difficult to 
understand why any sanotion of that Court 
under sestion 195 is necessary in this case. 
There was a deoree passed by that Oourt; 
and payment is'said to have been made by 
the aceused outside the Court to the oom- 
plainant: The complaint is made with refer- 
ence to certain acts of the accused relating to 
the alleged payment, “There was no exeon- 
‘tion prccseding actually pending in that 
Court at the time of the alleged payment. 
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li has been stated before us on behalf of the 
complainant, and not challenged on behalf of 
the acoused, that no exeoution proseeding is 
pending. Nor is it asserted that fhe judg- 
ment-debtor has made any application to 
that Court to have this payment sertified in 
accordance with the provisions of the Code 
of Civil Procedure. Despite the statement 
in the complaint that a judicial proceeding is 
“pending in the Court at Rajapur, it must be 
taken, for the purpose of the present applica 
tior, that there was no proceeding pending 
-at the date cf the alleged offence before that 
Court.. It is clear, therefore, that no sane- 
tion of that Court is necessary. In the 
absence of any proceeding pending or dispos- 
ed of, in which or in relation to whioh the 
offence under section 193, Indian Penal Code 

is said to have been committed, no sanction 
under section 195 (b) is necessary. The 
clause cannot apply to :any future judisial 
proseeding, for which the false evidenoe may 
have been fabrioated. 

The question raised on behalf of the aom- 
plainant as to whether the offence would be 
covered by the second part of sestion 193 
does not arise. We, therefore, maka the Rule 
absolute, set aside the order of discharge and 
send bask the oase tu the Trial Court in order 
that the somplaint may ba dealt with assord- 
ing to law. 


Rule made absolute. 


ALLAHABAD HIGH COURT. 
Criminan Revarence No.c2l or 1920, ' 
September 23, 1920. 
Piesent:—Mr. Justice Gokul Prasad. 
MAZHAR an Bi ne NT 


EMPEROR, En “ABDUL KARIM 
—Oprosire PARTY, 

Workman’s Breach of Contract Act (XLI of 1859) 
——Contract entered into where Act not in force, éffect 
of—Minor, contract with, or for more tham one year, 
validity of. 


A contract entered into under the Workman’s 
Breach of Contract Act ata place where that Act 
is ngt in force cannot be enforced, and the con. 
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„tracting workman is not lable for any breach of 
the contract. i 

A contract under the same Act for a periol 
exceeding one year, o: by a person undar the aga of 
18 years, is void. 

Oriminal refarense male by ths Saassioas 
a Allahabad, dated the 19sh August 

ORDER OF REFHRENOR.—A Magis. 
~ trate of the first Olass has passed a soertain 
order, against the applicant Mazhar Husain 
to return to work, under Aat No, XIII of 1859 
as amended by Act No. XII of 1920. Action 
was taken against Mazkar Husain under the 
Ast after the amendment. Mazhar Husain 
has applied to this Court that the order of 
the lower Court should be discharged. It 
wae represented on behalf of the opposite 
party that no higher Criminal Court. had 
jurisdistion to interfere by way of revision, 
I think, however, that there isan inherent 
power in the Hon’ble High Vourt to rəvisə 
the proceedings of all Subordinate Criminal 
Courts and, if I sonsider astion in the oase 
necessary, a referense could be made to the 
High Court. The order of thelower Court 
does not appear to me to be justified for the 
following reasons :— 

(1). The contract for services was exesuted 
by the applicant Mazhar Husain in Najibabad 
and the contract does not contain any apesi- 
fis condition of his liability to work ia 
Allahabad. Action was taken against 
Mazhar Husain for refusing to work at the 
Glass Factory in Allahabad where the Act 
is prevalent. The Aot, however, has no 
operation at Najibabad where the contrast 
was entered into, so Mazhar Husain waa not 
liable to astion under the Aot, 

(2) Though the contract was entered into 
prior to the passing of the Amending Ast, 
I am of opinion that the Act prevalent at the 
time of aetion would apply. Under the 
Amending Act the operation thereof is barred 
with referenoe to contracts where the period 
of performanse exseeds one year. The con- 
tract in question is for three years and so the 
Aot is not applicable, 

(3). It appears that the applicant's age 
at the time of the exesution of the sontrast 
was under 18, and the applisant bsing a 
minor at the time sould not enter into any 
contract. Under the provisions of sestion 4 of 
the Amending Act whioh defines contrast to 
be contrast within the meaning of the 
Indian Contract Aot, 1872, thesontrast is 
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void, ani the Ast is not applicable therats. 
The racord shall be submitted to the Hon’ble 
High Court with a resommendation that the 
order of the lower Court be discharged 
Before the submission is made, the lower 
Court’s explanation, if avy, shall be obtained. 

JUDGMENT.—For the reasons stated at 
length by the learned Saasions Judga, I dia- ' 
sharge the order of sonvistion passed by the 


Trial Court. 
Order discha'g3t, 


EE 


‘BOMBAY HIGH COURT. 
Ortmisat Appeat No, 321 or 1920, 
August 16, 1920. 

Present :—Mr, Justiog Shah and 
Mr. Justios Crump. 
CHANGOUDA FIRGOUDA—Acuusen 
versus 
EMPEROR—Responpent, 

Criminal Procedure Qode (Act V of 1898), s. 233— 
Trial for offence with aid of assessors—Conviction for 
minor offence triable by jury, legality of, 


Section 238 of the Criminal Procedure Code 
empowers a Court drying an acoused person for 
an offance with the aidof assessors to convict him 


"for a minor offence triable by jury. [p. 196, col. 2.] 


Criminal appsal from sonvistion and asn- 
tence pascal by the Sessions Juige, Balgaum. 

Mr, G. B Ohitals, for the Acaused. 

Mr. 8. S. Patkar, Governmant Pleader, for 


the Crown. 
JUDGMENT. 

Osuup, J.—This appeal raises a point of 
law whioh is no". entirely free from diffisulty. 
It may be stated as followa:—By virtue of 
Gavernment Notifisation No. 7087, dated 
Ostober 1915 published at page 257 of the 
Bombay Governnent Gaeette, Part I, for 
1915, the offence of murder, punishable under 
gestion 302 of the Indian Penal Code, is tri- 
able before the Court of Session of Belgaum 
with the aid of assessors: and the offence of 
oausing grievous hurt by a dangerous weapon 
punishable under sestion 326 of the Indian 
Penal Code is triable befora the same Oourt 
by a jury. Inthe present ease the asoused 
stood charged with murderand with no other 
offense, and the offence was, therefore, triable 
by the Sessions Court with the aid of asges, 
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‘sors. That offence was so tried up to and 
inoluding the stage of the trial at whioh the 
two assessors recorded their opinions. After 
. those opinions had been recorded the Seasions 
Judge adjourned the case for judgment. He 
‘held*that the fasts were within the ssops of 
. section 326 and not sestion 302 and, 
therefore, sonvicted the acsused of the former 

‘offence, ` 

It is urged in appeal that the sonvistion is 
illegal. The argument isethat the offences 
under sestion 326 was triable by a jury and 
not with the aid of assessors, and that, as it 
was not tried by a jury, the Sessions Jndge 
gould not convict the acoused under that 
seotion, 

Apart from the question of prosedure, it 
gannot be doubted éhat the terms of seation 
235 of the Oode of Criminal Procedure, as 
interpreted by this High Court, are wide 
enough to permit a Court to-sonvist an 
agoused person charged with murder of an 
offence under sestion 826 of the Indian 
Penal Code, if, for instanse, the Sessions 
Judge had in this case beld the aosused 
guilty of an offense punishable onder sea 
tion 304 of the Indian Penal Code, which 
is also triable with the aid of assessors, the 
sonviotion would olearly be permissible by 
virtue of section 235 of tha, Code of Criminal 
Procedure. 


I am unable to find that the exact point 


now before us has ever been the subject of 
judisial consideration. There are many 
decisions as those oases where the trial 
has- been wrongly held ab incepto either 
before a jury or with the aid of assessors as 
the oase may be. Bat those desisions do 
not assist us here. As I have said, the 
procedure was strictly in acsordance with 
law up to and ineluding the stage when the 
assessors gave their opinions. Nor is there 
any specific direation by the Legislature on 
the point. In enacting section 536 of the 
Code of Criminal Prosedure the Legislature 
must be taken to have had in mind aases 
where the prosedure has been wrong through. 
out. Literally read, clause (2) of that 
gestion sovers tbe present case bat here 
it is obvious that there was no opportunity 
to take objestion and itis, therefore, diffi- 
sult to hold that the defect (if any) is oured 
by that elause. 

` But, in my opinion, there is no defect here. 
The powers given by section 238 to sonvist of 
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a minor offence are not sontrolled by those 
sestions whioh prescribe the procedure to be 
followed in trying the offense aharged. Here 
the charge was of murder and the trial was 
regular in point of -prosoedure. The Court, 
therefore, before which the trial was held 
had power to eonvist of a minor offence. 
This view finds support in the oase of 
Pattthadan Ummaru v. Emperor (1). In that 
case the jury had power to try the offence 
charged but the conviction. was for a minor 
offenos whioh was not charged and whioh the 
jury were not empow®@red to try. [agree with 
the remarks of Bhashyam Ayyangar, J., as 
tothe scope of section 238, with referense 
fo such cases and those remarks are applio- 
able here for in this sase the Court had power 
to try tbe offence charged but the conviction 
was for a minor offense whish was not 
charged and whioh the Conrt had no power 
to try. I agree that sestion 238 invests 
the Court trying tha offence (however 
sonstituted) with authority to find as an 
inoident to such trial that oertain facts only 
are proved in the trial whish facts constitute 
a minor offence though such minor offense is 
not triable by the Court as sonatituted. 

Upon the facts of the ease, Iam satisfied 
that the guilt of the aeoused is proved. I 
would, therefore, sonfirm the conviction and 
sentence and dismiss the appeal. 

Saas, J.—Tho appellant before us was 
eharged with the murder of his unoele 
Vomgouda committed at Rajapur in the 
Chikodi Taluka about an hour before dawn 
on the 23rd November 1919. Hoe was tried 
by the Sessions Judge of Belgaum with the 
aid of ascesors. No other charge was framed. 
The assessors wera asked their opinions only 
as to the sharge of murder. They found 
that the acoused was not guilty, The 
Sessions Judge was satisfied that the aosused 
caused infuries to the deceased ; but on the 
medical evidense he was of dinin that tha 
injuries caused amounted to grievous hart 
and that the accused was guilty of an 
offense punishable under seation 326, Indian 
Penal Code. This being a minor offense 
he sonyisted the assused of it, though no 
aharge was framed. He observed in his 
judgment that this view of the nature of tha 
offense was not put forward in defences and 
that it oseurred to no one except himself 


(1) 26 M. 248; 2 Weir 388 & 462, 
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and only at the time of his final sousider- 
ation pending judgment. The sooused was 
sentenced to rigorous imprisonment for five 
years, 

In the appeal it has been urged on his 
behalf that in the District of Belgaum an 
offense punishable under seation 326, Indian 
Penal Code, when tried in the Oourt of Session 
is triable by a jury under the Government 
Notification No. 7087, dated 19th Ostober 
1915 (published in the Bombay Government 
Gaeztise, Part J, 191% p. 2579 and in the 
Criminal Cireulars,as supplementary Criminal 
Ciroular No. 5); that the oourse followed 
by the Sessions Judge has deprived him of 
an, opportunity to olaim to be tried by a jury 
for the offense onder sestion 326, Indian 
Penal Code, and that there should be a 
fresh trial by a jury on the charge under 
that section. On behalf of the Crown it is 
nrged that the trial was valid as no objeo- 
tion was taken under seotion 536, sub seotion 
(2), Oriminal Prosedure Code; that the 
irregularity, if any, is sondoned by sestion 
537, Criminal Proeedure @ode, and that 
under sestion 238 the Sessions Judge was 
well within his powers in sonvisting the 
asoused of the minor offence even though 
no charge was framed, and even tbough 


the minor offense would be triable by a. 


jury if a sharge was framed. 

It is oloar that the present oase is not 
eovered by section 536 of the Code. The 
trial proceeded on the aharge of murder, 
whieh was triable with the aid of assessora. 
In the absense of any charge under section 
" 326, Indian Penal Code, it is diffienlt to say 
that an offence triable by a jury was tried 
“with the aid of assessors within the meaning 
of the sestion. In the present sase the view 
taken by. the Sessions Judge same to be 
known to the asonsed when he resorded 
his finding; and it is difficult to attach 
any signifisanoe to the omission on the part 
of the asoused to raise any objestion. Until 
the judgment was delivered, there was no- 
thing to object to. I do not think that a 
a of this type is eontemplated by seetion. 
Section 537 of the Code also seems to 
me to be inapplisable. In view of the 
express provisions of sestion. 536, I doubt 
whetker the point as to the validity of 
the conyistion based on the ground of the 
gor af the trial ig intended to. be soyared 
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by section 587. Assuming that the words 
of the seotion are wide enough to oover 
auch a case, I should hesitate to hold that 
an omission to try the asoused bya jury, 
has not cosasioned a failure of juptiae. 
Sestion 536 indicates that a trial by 2 
jury is treated as a valuable right, which 
the parties concerned can insist upon by 
raising an objeotion in time to a trial with 
the aid of assessors, Some of the judgments 
in King. Emperor w. Parbhushankar (2) slearly 
indicate’ that, under tbe ssheme of the Code 
the trial by a jury, ia a valuable right: 
T am concerned with what is indicated by 
the ssheme of tha Code and, having regard 
to ‘the importance of the form of the trial, 
I should be slow toallow the omission to 
be condoned by sestion 53%, 

lt is olear, however, that, under seation 
238 of the. Cade, the acoused sould be 
sonvieted of the minor offende. That seation 
provides that when & person is charged 
with an offence and facts are proved whiah 
reduse it to a minor offence he may be 
aonvisted of the minor offense although he 
is not eharged with it. In the present ease 
the trial was perfestly valid, and the Trial 
Court had power under the seotion to oonviot 
the acoused of the minor offense, This 
seation has nothing to do with the form of 
the trial nor with the sonvioting authority, 
It provides that an acoused person may be 
lawfully sonvisted of a minor offences although 
he is not charged with if. Ordinarily a 
sharge ought to be framed under the pro- 
visions of the Code: but in the oase of 
a minor offenas a convistion oan be recorded 
without the sharge being framed. It seems 
to me to follow, if the provisions of this 
section are to be given effeot to, that the 
Court which is sompetené to try the acaused 
for the higher offense is aompetent to 
sonvist him af the minor offense. If, in 
the sase of the minor offence, the form of 
the trial is different from that for the 
higher offence, as is the oase here, and 
if the Tribunal as constituted for the trial 
of the higher offense is unable to deal with 
the minor offence on that ground, it seems 
to me that the operation of restion 4238 
would be noduly curtailed. No doubt, where 
a sharge for the minor offence is framed 
there oan be no difficulty. The propar form 


(2) 25 B. 680; 3 Bom. L. R. 278, 
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of the trial san be adopted; and restion 
269, sub-seotion (z), provides for dealicg 
with the trial of offenses, some of which 
are triable by a jury and some with the 
aid “of assessors, But where no charge is 
framed, if there isto be a re trial, if the 
minor sharge happens to be triable by a 
jury, it seems to me that the provisions 
of seotion 238 would be nogatory in sush 
cases. The necessary implication of seotion 
238 appears to be that there need be no 
separate trial with referenoe to the minor 
offense. Acssording tothe section, even the 
eharge is not required to be framed. 

The only authority that could exeraire 
the power under the seotion could be the 
sutt ority trying the higher offense. There 
` is on express provision in the (ode provid 
ing for a ease of thisiype In the abserce 
of any provision indicating the intention of 
the Legislature’ to the contrary, I am of 
opinion that the Sessiona Judge was som- 
petent to sonvict the aceused under seotion 
326, Indian Penal Code, even though the 
offense was triable by a jury. 

At the same time, where the form of. the 
trial depends upon the charge in respect of 
the minor offence being framed, I think «are 
should be taken fo frame the charge, where 
the facts indicate a reasonable possibility of 
the minor offence being made out, so tbat, 
from the beginning, the trial may proocell 
according to the provisions of the Code, and 
the parties soncerned may have an opportu- 
nity to object to the trial with the aid of 
assestore, if so advised. In the present case the 
observations of the learned Trial Judge show 
{hat the minor offenca was not anticipated 
and that no charge in respect of it could 
have been framed. 

As regards the merita, I am satisfied that 
the Sessions Judge is rightin his eonelusion. 
I agree that the eonvyistion and sentenae 
should be confirmed and the appeal dis- 
missed, 


Appeal dismissed, 
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ALLAHABAD HIGH OOURT. 
OURIMINAL Reviston No. 532 or 1929. 
Ostober J, 1920. 

Present: —-Mr. Justios Gokul Prasad. 
Syet SAK HAWAT HAIDAR —PETITIONE 8— 
A fPLIGANT 

versus 

EMPEROR, rurocea DHOMMI SINGH 

~—QOpposite Party. 

Penal Code (Act XLV of ‘880), s. 198—Perjury— 
Promissory note—Accused denying receipt of consideras 
tion—Prosecution, duty ef, to prove passing of cone 
sideration, 


The rule of law contained in the Negotiable 
Instruments Act that the presumption is thata 
promissory note was passed for consideration, does 
not necessarily apply to a criminal trial There- 
fore, in a prosecution for perjury, under section 
1'3 of the Penal Oode, arising out of a civil suit 
upon a promissory note in which the accused 
denied the receipt of consideration, it is for the 
prosecution to prove that consideration did pass, 
and notfor the accused to prove the contrary. 
[p. 199, col. 1.) 

Cciminal revision against the order of the 
Sessions Judge, Meerut, dated the Sth of 
May 1920. 

Messrs. S. N Banerji and Kumuda Prasad, 
for the Applisant, 

Mr. 8. 0. Mukerji, for the Opposite Party. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—The fasts of this ease 
briefly are these:—That Dhommi Singh 
brought a suit for sale on a mortgage against 
ibe acsused, Part of the eonsideration of 
the mortgage sonsisted of two promissory 
notes. The defence by the acoused was that 
those promissory notes were without son- 
sideration. This defence war repelled by the 
Trial Oourt which passed a decree for the 
fall amount slaimed. whommi Singh then 
put in an application for sanction to prosesnte 
the acoused. The sanction was ultimately 
granted and the aceused was tried under 
sestion 193 of the Indian Penal Code and 
has been sonvisted. The sonvistion has 
been sonfirmed by the learned Sessions 
Judge of Meerut, The oshief point taken 
before me is that the lower Appellate Court 
has erred in throwing upon the aceused the 
burden of proving that he had not reecived 
the consideration for the promissory notes 
and had, therefore, eommitted perjury punish- 
able under section 193 of the Indian Penal 
Oode. There is no donbt that the learned 
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Judge seems to have taken thia view. For 
the purposes of the Civil Courts the Negoti 
able Instraments Aot laya down that the 
presumption is that a promissory note 
has been passed for eonsideration. That 
rule of law would not necessarily apply to a 
sriminal trial in which every element whioh 
goes to eonstitute a particular offence has 
to be proved by the prosesution. In the 
present oaso it was nesessary for the pro- 
seaution to prove that the promissory notes 
were for eonsideration and it was not for 
the aseused to prove the sontrary. A perusal 
of the judgment of the trying Magistrate, 
however, shows that all the siroumstances 
eonnested with this oase went sonelusively to 
prove that the promissory notes were for 
sonsideration. There were, at least, the 
admissions of the aceused himself whish, 
coupled with the evidense of the complainant, 
alinched the sase against him and showed 
that his statement made in the siwil suit that 
the promissory notes were without sonsidera- 
tion was false, Having regard to the sosial 
position of both the parties I think the Trial 
Ucurt exersised a sound diseretion in award- 
ing the punishment it did. [see no reason 
to interfere in revision and dismiss the 
application, 


Application dismissed, 


BOMBAY HIGH COURT. 
~ Ormian Reverexon No, 39 or 1920. 
July 13,1919. 
_ Present :—Mr, Justice Shah and Mr. Justice 
| Crump. i 
EMPEROR—Paroszovror 
versus 


ALIBHAI ABDUL VORA~—Acovsnp. 
Criminal Procedure Code (Act Y of 1898), s. 845— 
Composition of offence with one of several accused 
persons, whether operates as acquittal in respect of all. 


Where an offence is compounded with one of 
several accused persons, the composition does not 
‘necessarily have the effect of an acquittal in the 
case of all the accused. [p, £00, col. 1.] 


= Criminal referense made by the Distriat 
, Magistrato, Kaira, l 
© 
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Mr. 8. 9. Patkar, Government Pleader, for 
the Orown. 
JUDGMENT. 

Orgar, J.—This is: a refsrenss from the 
Diatriot Magistrate of Kaira resommending 
this Oourt to sət aside an order pissad 
under seotion 250 of the Oode of Criminsl 
Prosedure diresting eompensation of Rs, 30 
to be paid to assused No.1 in the 0399, 
on the ground that the somplaint was 
frivolous and vexatious. It appears that the 
complaint in this oase was originally lodg3d 
against three persons. Prosess was issued 
against two of them and as regards asoused 
No. 4 the eomplainant presented an appli- 
cation for sompromise aud an order was 
made acquitting that ascused under section 
345 of the Code of Oyiminal Prosedura. 
The oase proceeded against ascusel No, | 
alone with the result that has slready been 
stated. 

The District Magistrata bases his resom- 
mendation upon the ground that, where 
there are more than one person against: 
whom the esomplaint has been made, tha 
offense eannot bea sompounded as regards 
one such person only, Our attention hag 
been invited to a desision [ Okhandra Kumar. 
Das v. Emperor (1)}] whish supports 
this view. There is, on the other hani,a 
reported desision of the Madras High 
Court [Muthia Naik v. Emperor (2)] 
in whieh the contrary view is taken, 
In my opinion, the view of the Madras 
High Court is eorrest. The polisy of the 
Legislaturé is‘ that, in the saseof certain 
minor offences, where the interests of the 
publis are not vitally affested, the asm: 
plainant should be permitted to some to 
terms with the party against whom he 
somplains and those offenses are specified in 
of the Code of Oriminal 
Procedure. There is nothing to my mind 
in the words of the sestion itself which 
supports the view taken .by the Oaleutta 
High Court. I do not think that the 
word ‘offence’ nesessarily sonnotes all the 
offenders ; that is to say, all the persons 
against whom the somplaint is made, It 
appears to me that the offense for the 
purposes of this section is the offanse of 
each offender. A somposition is an arrange. 
ment or settlement of diffesreness betwaen 

(1) 70 W.N. 176. 

(2) 43 Ind, Cas, 692; 41 M, 323; 19 Or, L, J, 176, 
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the injured party and the person against 
whom the complaint is made, and it may 
well happen that where there is more than 
one sueh person, a satisfastory settlement 
may be possible with one of them and 
may*not be arrived at with another. It 
would be easy to quote instances in which 
this might be the ease, and,as I read the 
gestion, there is nothing to prevent such 
a eomposition with one aeeused, nor is 
there any reason why that eomposition 
should nesessarily have the effeot, of an 
sequittal in the ease of another aacused as 
between whom and the somplainant no 
satisfactory settlement has been arrived at 
nor is there anything in the polisy of the 
Legislatura to whieh I have alluded whioh 
points to any sush intention. It would, 
indeed, in my opinion, be inseonvenient if 
sueh an interpretation were adopted and that 
is a further reason for following the 
decision of the Madras High Uourt on this 
point, 

- For these reasons, therefore, I am of 
opinion that the point of law upon whioh 
this referense is based is not a good point 
of law and, therefore, it follows, as that 
is the only point before us, that the order 
of compensation whieh we are asked to set 
aside was a proper order and should ba main- 
tained. 
> I would, therefore, discharge the Rule 
and return the proeeedings with these 
remarks, 

SHAH, J.—I eonsur. I desire to add that, 
in view of the differense of opinion between 
the two High Courts on this point, I have 
felt some difieulty in soming toa sonelu- 
sion in this ease. On general consideration 
it seems ta me that there is muoh to be 
“maid in favour of either view ; but on the 
whole I am satisfied that the Garrat view 
of seetion 845 is the one whioh has been 
taken by the Madras High Oourt in 
Muthia Naick v, Emperor (2) and whieh has 
been assepted by my learned brother. 


Rule discharged. 
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ALLAHABAD HIGH COURT. 
OURIMINAL Revision No. 450 or 1920. 
September 3, 1920, 
Present:—Mr. Justice Gokul Prasad. 
ABDUL GHAFOOR—Appriicant 
versus 


EMPEROR—Opvosite Parry. 
Penal Code (Act XIV of 1960), s. 464—Using 
forged document Offence. 


Where an insolvent uses a forged document with 
the intention of supporting his claim to. be 
declared insolvent, he isdiable to conviction under 
section 464 of the Penal Code, [p. 201, col. 2.] 


Oriminal revision against an order of the 
Sessions Judge, Mirzapur, dated the 14th 
of June 1929, 

Mr. 58. N. Muker;ee, for the Applisant. 

Mr. R. Malcomson (Assistant Government 
Advosate), for the Crown. 


JUDGMENT.—The . facts whieh have 
given rise to this revision are as follows :— 

The accused, Abdul Ghafoor, was declared 
sn insolvent by the District Judge of 
Allahabad. He wanted to take some sontrast 
from the Municipal Board and found that 
his applisation would not be sonsidered 
until be obtained an order to the effect 
that he was solvent. He thereupon went 
to the Official Receiver who told him that 
he sould not give him a sertifieate of 
solvency, until he, the acoused, proved to 
his satisfaction that all the outstanding 
debts against him had been paid up. There 
was an amount of Re. 73-12 due from 
the sooused on assount of arrears of rent 
to the Cantonment authorities, This had 
keen written of as bad debt, the Official 
Receiver baving had no funds in hand to 
pay it. The aeonsed then went away and 
returned a few days later with a reseipt 
showing that the aforesaid amount . had 
been paid up. An appliestion was then 
put in by the aeoused acsompanied by 
the said receipt and other reseipts for the 
purpose of being deslared:solyent and annul- 
ment of the adjudisation order, The suspisions 
of the District Jndge were aroused about the 
genuineness of this reseipt and he dirested 
the proseention of the assused under 
section 476 of the Criminal Prosedure Code, 


“The aecsused has been tried and eonvieted 


under seotion 465, 471 of the Indian Penal 
Code for frandnulently neing as genuine 
tke receipt aforesaid, knowing it to be forged. 
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Hoe- wag. sentenced to ond year’s:. rigorous 


imprisonment. He sppealed and the oon- 
vistion and sentence have been upheld. 
He comes in revision to this Court, It 
is sontended on his behalf that it has not 
been shown: that the forged reseipt was 
used dishonestly or’ fraudulently as defined 
by the Indian Penal Oode. None of the 
findings of fact of the Oourt below has 
been ehallenged before me. It is admitted 
that the reaeipt is a forged one and the 
whole argument has proceeded on the 
assumption that it is go. Mr. Saila Nath 
Mukerji for the applicant has addressed 
a very long and elaborate argument, but, 
put in short, it comes to -this that the 
accused only wanted to be deolared solvent, 
there was no injury to the publie or any 
person intended, there was no dishonest 
intention, the acoused was not entering into a 
eontract with the Distriot Judge and there 
was no intention to sommit fraud. A large 
number of sases have been sited: Queen- 
Empress v. Sheo Dayal (1), Queen-Hmpress 
v. Girdhart Lal (2), Queen: Empress v. 
Haradhan (8). Jan Mahomed y. Quesn- 
Empress (4), Queen-Empress v. Boshi Bhushan 
(5), Queen- Empress v. Muhammad Saeed 
Khan (6), Kotamaraju Venkatarayudu v. 
Emperor (7), Ali Hasan v, King-Emperor 
(8). I do not think it nesessary to dicouss 
every one of these rulings in detail, The 
case put briefly somes: to this, that the 
aceused, by means of a forged receipt, 
wanted to obtain an order deslaring him 
to be solvent so as to enable him to apply for 
a contrast to the Municipality. He was, 
besauce of hia insolveney, under a disability 
and,in order to get it removed, he intended 
to obtain an order from the Oourt by 
prastising deaeit on the Court, an order 
which the Court would never have passed 


(1) 7 A. 459; A. W. N. (1885) 85; 4 Ind. Dec. 


(N, 8.) 720. 

(2) 8 A. 653; A. W. N. (1886) 264; 6 Ind. Deo, 
(xN. 8.) 398. 

(3) 19 0. 860; 9 Ind. Deo. (xN. s.) 698, 

(4) 10 0. 584; 8 Ind, Jur, 669; 5 Shome L., R. 158; 
5 Ind. Dec. (xN. 8.) 391. 
( (5) 15A. 210; A. W. N. (1898) 96; 7 Ind. Dec, 


N. 8.) 853. 
(6) 21 A, 118; A.W. N. (1898) 197; 9 Ind. Dec. 


(x. 8.) 781. 

(7) 28 M. 90 (F. B.); 1 Weir 538 (a). 
48) 8A. L. J. 149; A, W. N. (1906) 48; 8 Cr L.J. 
249; 28 A. 358; ` B S oa 
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if the real fasts had some to its knowledge; 
or, in other words, he intended to obtain. 
a wrongful gain to himself, t. e., the profits 
from the sontract with the Muanisipality, 
vide section 23 of the Indian Penal Coda, 
lt is unnesessary for the purposes.of the 
present aasa: to enter inta a sonsidersfion. 
whether sush wrongful gain would - have 
of nesessity entailed weongful loss to 
another person, although it might be 
said that the person who would have 
suffered wrongful loss might have been a 
rival applicant for the sontraot who might 
have failed becanse of the susoess of the’ 
applisant’s petition for the sontrast, 1 
deem it unnecessary tn pursue this matter 
further, having regard to the express 
wording of section 24 of the Indian Penal 
Oode, whioh rans as follows :—~'‘Whoever 
does anything with the intention of sausing. 
wrongful gain to one person, or wrongful 
loss to another person, is said to.do that- 
thing. dishonestly.”” Therefore, the ease 
falls under saotion 464 of the Indian Penal 
Codes. It was a forgery besanse the 
intention which the aseused had was to 
support his claim to be declared a solvent 
person, vide Kotemaraju Venkatarayudu vy. 
Emperor (7). In the oase of Queen. Empress v, 
Muhammad Sased Khan (6), referred to 
above, Banerji, da says at page 115, “ Where, 
therefore thera is an ‘intention to dessive 
and by means of the deceit to obtain an 
advantage there is frand,-and if a doou- 
men. is fabricated with such intent, it is- a 
forgery. This was held by this Court in 
Queen-Himpress v. Sosht Bhushan (5), A 
some what wider interpretation has been placed 
on the word ‘fraud’ by the Bombay High 
Court in Queen-E'mpress v Vithal Narayan (9), 
whish was followed by the Caloutta ‘High 
Court in Lolit Mohan Sarkar vw. Queen Empress 
(10); In the oase in the Bombay High Court 
the learned Judges aosapted the interpretation 
of LeBlano, J., in Hayeroft v. Oreasy (11) 
“that by fraud is meant an intention to de. 
ssive, whether it be from any expestation of 
advantage to the party himself or from ill- 
will towards the other is immaterial.” 
So that in this sase, looked at from any point 
of view, the aceused is guilty of the offences 
of using aS genuine a forged dosument 
(9) 18 B. 615 mote. 
(10) 22 C., 318; 11 Ind. Dés. (N. s.) 210, . 
. 4:1) 2 Bast 92a p. 108; 6 B. B, 380; 102 E. R. 203, 
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knowing it to be such and has beon 
rightly sonvioted, A good deal has been 
said to me about the sentenoe passed 
on the accused and it has been brought to 
my notice that he is the only adult male 
member of the family: who earns the 
fanfily bread and that the forgery was 
sush a slumsy one that it sould never 
have dessived asy one and that, having 
regard to the eireumstanoes of the whole 
caso, the sentense passed is unduly severe. 
The idea of the aceused was not to sheat 
the Oantonment authorities who had*already 
written off lhe amonnt of the tax but it 
was to get the stain removed from his 
charaster which unfitted him from taking 
contrasts and thus earning an honest living. 
Under these osireumstanees, L think the 
sentence should be reduced to one of six 
months’ rigorous imprisonment and I so 
direst, In other respeats, the application is 
- dismissed. É 

Sentence reduced, 


BOMBAY HIGH QOURT. 
Cr IMINAL APPLIGATION For Revision No, 117 
or 1920. 
July 7, 1920. 
resent :-— Mr. Justice Sbah and Mr. Justiee 
Crump 
ALEX PIMENTO anp anotHER— Accussp 
—- APPELLANTS 
VeE7TsUus 


HEM PEROR— Prosxcoror. 

Penal Code (Act XLV of 1860), 8. 499—Defamation 
—Harm, actual, to reputation, whether necessary— 
Criminal Procedure Code (Act V of 1898), ss. 637, 
540— Prosecution evidence recorded after defence 


evidence closed—Irregularity. 


In order to render the offence of defamation 
complete, there must be an imputation with 
reference to a person intending to harm, or 
knowing, or having reason to heHeve that such 
imputation will harm the reputation_of the person 
against whom the imputation is made Proof of 
actual harm io the reputation of the person 
defamed is not necessary. [p 2‘, col. jp. .G3, col. 1.) 

The special powers conferred upon a Court by 
section 640 of the Criminal Procedure Code may 
be exercised onder proper circumstances, but the 
recording of evidence on behalf of the prosecution 
after the defence evidence is closed cannot be 
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justified, It is an irregularity which ought to be 
avoided. [p. 203, col. 2.] i 

Criminal applioation for revision from 
sonvistions and sentenses passed by tha 
First Olass Magistrate, Saleette, aonfirmed on 
appeal by the Sessions Judge, Thana, in 
Criminal Appeal No. 105 of 1919. : 

Mr, G. N. Thakor, for the Applisants. 

Mr. 8. 8S. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT, 

Saan, J.— Two points have been raised 
in support of thig application: first 
that the offenos of defamation of whish 
the petitioners have been found guilty, is 
not complete as there is no proof in this oase 
that the defamatory words actually caused 


harm to the reputation of the person with re- 


ference to whom they were used; and,seeondly, 
that a-rtain evidenes on behalf of the prose- 
cution waa improperly admitted by the Trial 
Oourt after the defense evidense was closed. 

As regards the first point, Mr. Thakor 
has relied upon Explanation 4 of sestion 
499 of the Indian Penal Code and upon 
Justice Davar in 
Anandrao Balkrishna v, Emperor (t), Apart 
from the decisions, it seems to me that 
the words cof the sestion ləndno support 
whatever to the sontention urged on behalf 
of the applicants. The words of the seotion 
material to the point under eonsideration 
are that ‘ Whoever,.,makes or publishes any 
imputation sonserning any person, intending 
to harm, or knowiog or having reason 
to believe that such imputation will harm, 
the reputation of such person, is said.,.to 
defame that person,” Explanation 4 points 
ont as to when an imputation is said to 
harm a person’s reputation within the mean- 
ing of this seotion. Bat what is nesessary 


‘to complete the offerce is that there must 


be an imputation with reference to a person 
intending to harm, or knowing, or having 
reason to believe that such imputation will 
harm the reputation of the person against 
whem the imputation is made.- The ex: 
pression used in the section is intending 
to harm or knowing or having reason to 
believe thatench imputation wi'l haram” and 
not “harming”. There isan obvious differ- 
ence between tha meanings of these two 
expressions and the argument based upon 


(1) 27 Ind. Oas. 657; 17: Bom, L. B,-82; 8 Bome- Op, 


- Q. 16; 16 Cy, L, J, H, 
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Explanation 4 involves the result that there 
is no difference between the two expres- 
sions. Such a result oannot be accepted. 
If the Legislature intended that it was an 
essential part of the offenseof defamation 
that harm should be saused to the repu- 
tation of the person against whom the 
imputation was made,the words “intending 
to harm or knowing or having reason 
to believe that such imputation will harm” 
eould have been omitted and the 
word “harming” sonld have been easily 
substituted therefor éo sonvey the meaning 
which is now scught to be pat upon the 
section. 

I do not say that the question of astual 
harm to the reputation of a person can 
‘never be relevant in determining the ques 
tion of intention or knowledge or belief 
required by the section. In some sages it 
may be very useful to know whether any 
actual harm has resulted in determining 
whether the person making the imputation 
hed the necessary intention or know: 
ledge. But the proof ofactual harm is not 
essential, 

All the desided eases, exoept the ore 
whish has been relied upon by Mr, Thakor, 
are against his sontention. In the oase 
relied upon by him undoubtedly Mr. Justica 
Davar took the view which is in his favour. 
Mr: Justisa Heaton took a different view 
in that sase; and I expressed no opinion 
on the point as I did not oonsider it 
necessary for the purpose of the desision 
in that oase todo so, The point, however, 
has been raised now and the view whioh 
found favour with Mr, Justise Davar has 
been relied upon before us. I have care- 
fully considered all the reasons stated by 
Mr. Justice Davar in his judgment. With 
great respect, | am unab'e fo agree with 
Dayar, J., and agree with Heater, J, on this 
point. I thiok that the offenoe in this oase 
was complete without any proof of’ actual 
harm to the reputation of the person 
defamed. 

The words used in this sare ar) olearly 
defamatory. The words found to kave 
been used by the first petitioner are 
these: “What at Tar you are, “O1 area 
woitkless chap, you are a shameless priest, 
a robber, you have cheated Government,” 
The second petitioner is found to have used 
theee words; “You haye cheated Government 
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you have robbed Rs. 5CO from Juvam.” 
There ean be no doubt that the person who 
used the worda intended to harm the reputation 
of the person with referenes to.whom they 
were used, 

The segond point relates to the resording 
of evidenee after the defense was alosed 
in this oase. It dcos not appear from the 
reoord whether this evidense was oalled by 
the Court under seotion 540, Criminal Pro- 
cedure Code, and it must be taken for the 
purposes of thee point whish has been urged 
before sus that it was addueed on behalf 
of the prosesation and not oalled for by the 
Court under the powers vested in the Court 
under section 520 of the Ccda of Criminal 
Procedure, Taking that to be the fast, it 
is not shown from the nature of the evidence 
recorded that if has ary bearing upon the 
question as to whether the defamatory words 
were in fact used. Both the Courts in this 
oase have found that the defamatory words 
were used by the acoused ; and it is difficult 
to see how the resording of this additional 
evidenoe at the stage at which it was recorded 
can be said to bava prejudiced the asoused, 
It is also important in connestion with the 
point of prejudice to remember that no 
objection was taken at the time on behalf 
of the aceused. There is no allegation that 
this evidence was resorded in the absense 
of the assused. No. objestion was taken 
in the lower Appellate Oonrt as regards 
this evidence. These fasts support the ine 
ferense that there was no prejudise in thig 
cass to the acoused from the evidense thus 
resorded. At the same time, I desire to 
point ont that the procedure laid down in 
the Code with regard to the trials must 
be strictly followed. In the prasent oase 
the prosedura applicable was that provided 
for the trial of sarrant cases by Magistrates 
and the sobane of the proviaion: relatiog 
to sush trials must be followed subject to 
the spesial provisions of seation 540 of the 
Code of Criminal Prosedure, The spesial 
powers under seotion 540 may be exersised 
under proper circumstances. But Ido not 
think that the resording of evidensa on 
behalf of the prosecution after the-defenca 
evidevca is slosed ean be justified. It ig 
undoubtedly an irrezularity ; ani, though 
in this partioulsr o33e 76 is eon lonad ander 
sostion §37, Criminal Prosgdara Usda, it 
ia desirabla to remember that it is an 
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irregularity, which may at times neses- 
sitate a re-trial and whieh ought to be 
avoided, 

I would diseharge the Rule. 


. Ogsump, J.—So far as sconserns the interpre- 
tatign of sestion 499 of the Indian Penal 
Code*it appears to me that the interpretation 
eontended for in this oase leads to a son- 
tradiotion between the body of the sestion 
and the 4th Explanation appended thereto. 
Ascording to the body of the sestion, an 
imputation made with the intention to cause 
harm amounts to defamation, but if Explana- 
tion 4 is to be given the forse which has 
been given to it in the desision relied upor, 
the result would be that it would be neoes- 
cary to prove that harm was aatually oaused, 
whereas the intention to cause harm is 
suffisient under thé first portion of the seo- 
tion. It is a cardinal prinsiple of statutory 
interpretation that a section should be read 
as a‘whole and that contradictions between 
portions of it should be avoided if possible. 
It seems to me that the meaning is really 
plain and that Explanation 4 is, what, its 
pame, implies, an explanation and nothing 
more, being intended to define within sertain 
limits the meaning of the words ‘an im- 
,putation intended to harm”. Therefore, I 
agree with the jadgment of Heator, J., in 
Anandrao Balkrishna v. Emperor (1) and 


also with the decision of the Allahabad, 


‘High Courtin Queen Empress v. McCarthy 
(2). ‘Tt follows that the first point whieh is 
based upon the fact that no evidence has been 
‘adduced to prove actual harm must nesessarily 
fail, in 

' As to the sesond point, I have litte to 
“add to the observations of my learned brother. 
“It is, I think, sufficient for the purposes 
‘of this sase to say that the irregularity, 
‘suoh as it was, is soured by the provisions of 
peotion 537 of the Oode of Orimical Pro- 
eedure, and even if it be not so oured the 
result, if we ‘expunge from the record the 
‘evidence whish was improperly admitted, 
awill be precisely as it isso faras songerns 
“fhè point before us. The convistion of the 
“assused would, so far as we are coneerned, 
Feat. ‘upon presisely the same footing as 
if thaf evidence bad been taken into eon- 
_Bideration, 


`- (2) 9 A. 420; A, W. N. (1887) 39; 5 Ind, Deo, (x. s.) 
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For these reasons, I sonour in the order 


proposed, 
< Rule discharged, 





OALCUTTA HIGH COURT. 
CRIMINAL Appeat No. 71 og 1920. 
April 20, 1920. 

Present :—Mr. Justice Walmsley and 
Justice Sir Syed Shams-ul Huda, Kr. 
ASIMU DDIN SARDAR AND OTHER i— 
A OCUSED — APPELLANTS 
versus 


EMPEROR—Opposite- PARTY, 

Criminal Procedure Code (Act V of 1898), s. 289— 
Trial by Jury-~-Evidence instfficient--Duty of Judge 
—Misdirection--Penal Code (Act XLV of 1860), ss. 
896, 412—Oriminal Procedure Code (Act V of 1898), 
s. 110—Result of proceeding under s. 110, whether 
admissible in prosecution for dacoity-—Evidence Act 
(I of 1872), s. 114, presumption under, eatent of, 


In a trial by jury the Judge in disoussing the 
evidence against the accused in his summing up to 
the jury pointed ont that one fact, even if believed, 
had very little weight; thet another faot, if believed, 
did not show that accused took part inthe offence, 
and that a third fact amounted to nothing in 
itself; 
` Held, that, although the Judge clearly invited 
the jury to acquit, yet he ought to have gone 
further and told the jury there was no evidence 
against the accused, and his omission todo so 
amounted to a misdirection sufficient to entitle 
the acoused to an acquittal. [p. 206, col. 1.] 

Where an accused person is on his trial for an 
offence under section 396 of the Penal Code, the 
fact that in proceedings under section 110, Crimi- 
nal Procedure Code, he had been required to give 
security and had been unable to give it, is not 
eadmissible: [p. 207, col. 1.) 

Acoused was convicted under section 412 of the 
Penal Code, and, the Judge holding that he must, 
under section 114 of the Evidence Act, be presumed 
to have known the atrocious nature of the dacoity 
by which the goods were obtained awarded him the 
maximum penalty : 

Held, that, as the presumption alone would not 
justify fixing the accused with more than know- 
ledge that the foods recovered from him had been 
obtained by dacoity, the sentence was excessive. [p. 
207, col. 1.] 

Criminal appeal against the order of 


the Sessions Judge, Rajshahi, dated the 
2nd Desember 1919, l - 

Moulvi Wahei Hossein and Babu Manindra 
Kumar Bose, for the Appellants. - 

Mr. Orr, for the Crown. 

JUDGMENT, 

WaLMBLEY, J.—A dasoity was committed 
on the night of February 25th, 1919, in the 
boyse cof Kali Das Lahiri of. Namkani, 9 


“Vol, LIX] 

ASIMUDDIN BÅRDAR Y, EMPEROR, 
large quantity of property of various kinds 
was taken away, and Kali Das was killed. 
‘The Polise made a few arrests during Maroh 
‘and on April lət, a man, named Jaba Sardar, 
appeared before the investigating ofiser and 
made“a statement, as the result of which 
numerous arrests were made. In the end 
twenty-two men were placed on their trial 
before the Court of Session, and the jury 
“were unanimous in finding fourteen of 
them. guilty under various  sestions. 
These fourteen appealed and the appeal 
was admitted in the cases of four of them, 
‘viz.—Asimuddin Sardar, Abjan Sardar, Sob- 
‘andi Paramanik and Mofizuddin Paramanik, 
and in regard to sentence only in the cases 
of Jamin Sheikh and Jadulla Sardar, while 
it was dismissed summarily as regards the 
‘other eight, 

It is ocnvenient to deal firat with the 
oase of Abjan Sardar; he is brother of 
Jaba Sardar, the man who madea state- 
ment to the Polise on April Ist, and was 
‘afterwards examined as a witness. In 
dealing with the evidence against him in 
partionlar the learned Judge pointed ont 
how little there was against him, The 
approver said that he turned baek on the 
way to the dasocity and took no part in 
ib; or, rather, in the first Oourt he said 
that Abjan turned back on the way, and in 
the Sessions Court that he took no part, a 
suspicious diserepanoy a3 was pointed out 
to the jury. Of the other evidense, the 
Judge remarked that one fast, even if 
believed, had very little weight, that another 
fast, if believed, did not show that Abjan 
was in the dacoity, and thata third fact 
amounted to nothing in itself. I think 
ib is olear that the Judge invited the jary 
to acquit Abjan. The jury, however, did 
not do so, and it is sontended that tha 
Judge ought to have gone further and said 
that there was no evidence against him, 
I think that view is sorreet, and Mr, Orr, 
for the Orown, admits that he sannot 
press the case against Abjan. The result 
is that his appeal is allowed, and the son- 
‘yistion and sentence set aside so far as he is 
eonserned, 

I turn next ‘to the sase of Sobhandi : 
the position regarding him is quite different, 
for he is named positively by the approver, 
and a glass sontaining a large number 
of rupees was found underground near his 
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house. The glass was identifiel by Kali 
Das Lahiri’s widow and son, and if that 
identification is believed the dissovery is 
very strong sorroboration of the approver’s 
story. The facts were placed before tha jury 
correctly, and they found Sobhandi guilty, 
It is impossible for us to say that there ‘was 
any misdirestion, and his appeal must ‘be 
dismissed, è 4 a 

The sase of Mofizuddin stands on a rather 
similar footing, In consequence of a state. 
ment made by him, the Polise went to hik 
father-in-law’s house, and there his mother. 
in-Jaw made over Rs. 200 in notes, The 
learned Judge pointed ont all the facts 
sorrestly : he reminded the jury that the 
notes could not be identified, that there 
was nothing to eonnest them with Kali 
Das Lahiri, and that the aceused’s father. 
in-law was in well-to-do oiroumstanges. 
16 is impossible for usto say that there 
was any misdirection, As the jury found 
Mofizaddin guilty we must dismiss Mofizud. 
din’s appeal, 

Now I soma to thè case of Asimuddin. 
The learned Jadge dealt with him last, 
and, as I read his words, I think he resom. 
mended the jury to acquit him. The oase 
against him, as made by the approver, is 
that he abetted the dasoity, but did not 
himself take any part in the sommission 
of it, and the charges framed against him 
were under sections 346, 109, Indian Penal 
Code and seation 120 B, Indian Penal Code 
The Judge said that the latter seetion was 
not applisable. The jury found him guilty 
under sestions 366, 109, Indian Penal Code 
and did not return a verdiat on the charge 
under seotion 120-B, Indian Penal Code, 
So far as he is soncerned, three points are 
made, namely, (1) thatthe Judge’s oharge 
as to what is needed to prove abetment 
of dacoity with murder is inoorreot ; (2) 
that aa the jury aequitted the appellant 
of an offence under section 120-B, they 
could not find him guilty of abetment 
by oonspiring to oommit dacoity, 
and (3) that irrelevant evidence was 
admitted, in the shape of the evidense about 
proseedings under section 110, Criminal Pro: 
eedure Code. 

There is no substance in the second 
point. Rightly or wrongly, the Judge said 
that seation 120-B was not applieable and 
asked the jury to deal only with the charge 
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under.sestions 395,109, Indian Penal Code. 
The jury did not acquit Asimuddin of the 
charge undar sestion 120 B bat they abstain- 
ed from returning a verdist in respect of that 
oharge. 

On the first point, I am disposed to 
think that the learned Judge ought to 
have suggested on any view of the case 
the evidence did not do more than show 
that Asimuddin was guilty of abatting 
simple dasoity.. I need not say more, bow- 
ever, besause such a misdirestion, if 
there was one, sould be dealt with by,altering 
the sestion from section 396 to seation 325, 
Indian Penal Gode, and besause the third 
point seems mush more weighty. 

The evidence about the proseedings under 
section 110, Oriminal Procedure Oode, was 
introdused for g two-fold reason. The 
first was to showa motiva for the murder 
and the sesond was to corroborate Jaba Sar- 
dar in one detail of his story, and to show 
that some of the acensed were going about 
together just before the dacoity, 

The fasts about these proseedings are as 
follows: An inquiry was begun in July 
1918 by the Polise about the desirability 
of starting proceedings under section 110, 
Oriminal Procedure Code, and on August 
4th, 1918, the Magistrate drew up formal 
proseedings against two sets of men; one 
_ against nine kurigars, none of whom were 
accused in this daaoity case, and one against 
Asimuddin, Dariulla, Asgar Mandal, Abu 
Fauzdar, Karim Mondal, and thres others. 
The investigating Sub-Inspestor made Kali 
Das Lahiri’s house his head quarters during 
his inquiry into those oases, and on one 
‘oesasion stones were thrown at the house, 
For. a time an armed Head Constable and 
two oonstables were stationed there for his 
protection, and later one constable only, 
who.was withdrawn after a time. The 
Magistrate tried the oases looally, and 
Kali Das Lahiri was sited as a witnass in 
both oases, but he- arrived too lata to 
depose in the care against Asimuddin and 


others, aud was examined only in the case 


against the karigars. Those are the fasts 
bearing on the proceedings as evidence of 
hostile feelings between Asimnuddin and 
Kali Das Lahiri, I think they must be 
regarded as admissible for showing a motive 
for the savagery with whieh the dacoity 
was oarried out. No objection appears to 


“a 


INDIAN OASES, 


[1921 


have been taken to this evidenos being 
given. Instead,.cross-examination was devoted 
to showing that, prior to the proosedings 
uader section 110, Oriminal Prosedure Code, 
Asimuddin brought a sharge of corruption 
against the senior Sab-Inspestor Nazir Ali, 
and the suggestion was that the proseadings 
under section 110, Criminal Prosedura Cade, 
were the outeome of Nazir Ali's desire for 
revenge, and that the present charges are due 
to the same sange, 

Regarding the second reason, Jaba Sardar 
said that Asimnddin announced his inten- 
tion before-hand of Greating alibi evidensa 
by going to a muthtear at Rajshahi. 
The mukhtear Hem Kanta Moitra (proseou- 
tion witnass No, 74) was examined and 
he deposed that Asimuddin did somes to 
him on February 24th and that he was 
probably at Rajshahi on the 25th also. 
The order sheat of the case was also put 
in, Again, 1 think that this evidence 
sould not be excluded. If evidence 
of the nature of the  proseedings 
had not bsen given for the first purpose, 
the mukhtear’s evidence should have been 
confined to showing that Asimuidin sama 
to him only in sonnestion with a criminal 
oase, but that was impossible, S> far, I 
think that the evidenca was admissible 
and I find that the Judga warned the 
jury again and again not to be influenced 
by the evidensa regarding those progasd- 
ings exsept so far as they showed motive, 
and the movements of soma of the assused 
persons on February 24:h. Hoe repeated the 
warning io the aaseof Asimuddin in parti. 
gular, Ssrupulously sareful as he was, how- 
ever, in these respəats, he began his 
summary of the evidenas against Asimuddin 
by saying : “Asimuddin was oonvioted in 
a section 110 oase in Rajshahi on the 7th of 
April and from that date he wag in jail 
here and was produced in Oourt here from 
jail.’ That is, ib seams to me, the real 
point in the objection raised on behalf of 
Asimuddin. The Judge had told the jury 
in almost every oase when each man was 
arrested, apparently besause most of them 
were said to hava absoonded, but there 
was no reason for doing so in the sase 
of Asimuddin besause he had appeared in 
Court more than once during Maroh, 
Possibly, Asimuddin had been sent to Court 
in jail clothes or perbaps, the Judge assumed 
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that the jurors knew what had been the 
result of prsceedings. Whatever be the 
explanation, I think that the fast that 
Asimudiin had been required to giva ssou- 
‘rily and had been unable to give it, was 
nat admissible, and on that ground I think 
that the verdist against bim is vitiated, and 
that the oonviotion and sentense must be set 
aside, Farther, having regard to the tenour 
of the learned Judge’a remarks, [ think 
we should say that Asimuddin must not bs 
tried again. 
Foar more of the assused were concerned 
in those ‘proseedings under seation 110, 
Criminal Peosedure Code. One of them, Abu 


Fauzdar, was asquitted by the jury, and 


the appeals of the other three were dis. 
missed. I think I ought to say why the 
objestion does nob hold good in their aise. 
Dariulla appeared on January 2ith but not 
again until be was arrested in April, and 
then the proseedings against him wer) 
dropped. Karim was not present when 
judgment was delivered, and, so far as I 
ean see, fhe racord does not show what 
order was passed on him, Oartainly, the 
Judge did not tell the jury that he was 
eonvidted. Asgar, the mukhtsir says, was 
present to hear judgment delivered, but 
I do not think that the resulé of the 
judgment is mentioned, and again the 
Judge did not say anything about it, 
Against all three men there was the 
evidensa of the approver, and in addition 
other evidence on whish the jury sould 
some to the oonolusion that they wera 
guilty, 

Regarding Jamin Sheikh and Jadalla 
Sardar, whose appeals were admitted on tha 
ground of sentence only, they wera sonvisted 
under sestion 412, Indian Penal Code and 
the learned Jadge in awarding punishment 
says: “i aonsider the oase a fit one for the 
imposition of the maximum penalty as they 
knew the property was transferred by the 
sommission of such an atrosious crime.” It 
is to be regretted that he does not give 
his reason for this statement: their sonvis- 
tion is based, as I read the evidenese and 
charge, on the presumption permitted by 
section 114 of the Evidence Aet, but IE 
do not think the presumption alone would 
justify fixing them with more than know. 
‘ledge that the goods had been obtained by 
dacoity, and, that being sc, the sentences 
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passed on them arə excessiva, The sentencas 
on Jamin Sheikh and Jadalla Sardar aro, 
therefore, redusedto imprisonment for five 
years each. 

The result is, that the appeals of Sabhandi 
and Mofiziddin are dismissed ; the aopeal 
of Abjan is allowedand ha is acquittal ; 
the appeal of Asimuddin id allowed and the 
sonviction and sentenoe are get aside: and the 
appeals of Jamin Sheikh and Jadulla Sadar 
are allowed in part and the.sentenses raduaed 
as orderad above,, 

SHamgue. Hops, J.—I agree, 

Appeal of some of the accused allowed. 
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PATNA HIGH COUBT. 
URI nINAL Miscennanzoes Oase No, 81 
or 1920, 
Novembar 5, 1920, 

Present: —Mr, Justices Jwala Prasad. 
MAKSUDDAN HISTRY—Paritionre 
VETSUS 

_ , EMPEROR—Oppoure Party, 
Criminal Procedure Code (Act V of 1898), s. 403 — 
Autrefois acquit, principle of, applicability of — Penal 
Code (Act XLV of 1863), s. 338—-Motor Vehicles Act 
(VIII of 1914}, 8 16—~Acquittal under s. 335, Indian 


Penal Code, whether bars trial under s, 
Vehicles Act, er s. 16 of Motor 


The acquittal of & person charged unde i 
833 of the Penal Code with havin Aa Pi A 
hurt by rashly driving a motor car, on the ground 
that it is not proved that he was driving the car, is 
under seotion 493, Criminal Procedure Oode a bar 
to the trial of that person under section 16 "of the 
Motor Vehicles Act for driving the car without a 
license 80 longas his acquittal on the same facts 
for a diffrent offence remains in force, as, applying 
the principle of autrefois acquit, he cannot be tried 
a second time on the same facts cognate to, or 
involved in the offence with which he was previ- 
ously charged. Section 408 of the Criminal Pro. 
cedure Code does not depend for its application 
upon additional evidence being available or not 
that fact is altogether irrelevant, [p, 2 8, cols, 1 & 2,1 

Mr. M, N. Sinha, for the Petitioner, 

JUDGMENT.—The Rule must be made 
absolute. The petitioner was tried for an 
offenes under seation 338, Indian Penal Code, 
on acharge of having eaused grievous hurt 
tə the driver of an ekka and its osoupants 
by rashly driving a motor ear, He was oon. 
vioted by the Magistrate, but on appeal was 
soquitted by „the Sessions Judge on the 
ground that there was no direst evidense to 
prove that the acoused drove the ear,” 
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: The petitioner has now been summoned 
under section 16 of the Motor Vehisles Act 
{VIIL of 1914) for driving the oar 
without a license at the time when the 
‘incident, in respest of’ whioh ‘he was tried 
aud aoquitted, happened. Thé question, 
‘thiésefore, for determitation ‘in thè pre- 
‘sent proseeding undér the Motor Vehicles 
vAdt against thé petitioner is the same as was 
in the sriminal trial under sestion 338, Indian 
‘Penal Code. This is sonseded:: The Magis- 
trate also in his explanation admits it, 


It will thus appesr that the petitioner is 
now salled upon to be prosecuted on the 
same facts which were investigated into in 
the former trial. The sharge under the 
Motor Vehisles Act sould very well have 
been framed in the formor trial either as a 
substantive one of, in the alternative, under 
section 236 of the Code of Oriminal Proce- 
dure. He oould also have been convicted 
under section 16.of thè Motor Vehioles Act 
when he was tried for the offenca under section 
338, Indian Penal Oode (ride section 237 of 
the Code of Criminal Procedare). 

It would thus appear that sestion 403 of 
‘the Code of Criminal Prosedure bars the trial 
of the petitioner for an offence under section 
16 of the Motor Vehieles Act so long as the 
goquittal under sestion 338, Indian Penal 
Code on the same facts remfins in forse, The 
prinsiple of autrefois acquit does olearly apply 
tothe present case. The petitioner sannot 
be tried a second time on the same facts 
cognate to, or involved in the offence with 
whioh he was previously charged. 

In the ease of Manhart Ohowdhury v. Em- 
peror (1) it was held that the acquittal 
of the petitioners under sections 380 and 
All, Indian Penal Oode was a bar to their 
prosesution under the sognate section 54 (a) 
of the Caloutta Police Aet. Section 403 of 
the Oode of Criminal Prosedure was applied 
in that case. The principle of that case can 
very well be applied tothe present oase, 

The learned Magistrate in his explanation 
. says that the Court Inapestor is ‘about to 
‘adduse additional evidence to show that the 
petitioner was driving the oar. If that is 
no reason for trying him again for the offence 
under section 338, Indian Penal Code of whish 
he has been acquitted, if eannot be a ground 


(1) 43 Ind. Cas. 614; 22 0. W. N. 199; 19 Cr, L. J. 
198; 27 O. L. J, 434; 45 O. 727, 
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for trying him for the cognates offenses under 
gestion 16 of the Motor Vébhioles Act, 

It, however, appears from the judgment 
of tha Isarned Ssssions3 Jadzge that the 
witnesses examined on behalf of the prosesu- 
tion made a differant statement altogether 
to what they had made oa the question -in 
issue bafore the Polise and that was a good 
reason for disbelieving the witnesses. 


Again, it was in evidence that there were 
two persons osonpying the front seat and 
the learned Sessions Judge assordingly 
observed as follows :-° It oannot, therefore, 
be safely inferred whether the acoused was 
occupying the right hand sest, z,e., the seat 
of the driver, or that he was on the left 
side of the driver,” 

The evidence was thoroughly gone into 
in that oase, and I do not think that the 
prospect of getting additional evidense is a 
ground for overriding the prinoiple of 
autrefots acquit. In ‘the osse -of Manharz 
Ohawdhury v, Emperor (1) no doubt 
there was nothing to - show that addi- 
tional evidence was available, as was men: 
tioned in the judgment, but that fast to my 
mind is irrelevant, for the application of 
sestion 403 does not depend upon additional 
evidence being available or not, and, asa 
matter of faot, that point has not been desid- 
ed in that case, Authorities are numerous 
on the subject. I need not, however, refer 
to them [vide Hmperor vy. Mian Jan (2), 
Emperor v. Sonalal (3).] Section 403 goes 
to the root of the jurisdistion to take oog- 
nizanoe of an offence so long as acquittal or 
sonviction in a previous trial on the same 
fasts, though of a different offence, remain 
in foroe. If sestion 103 does not apply, 
then there will be no bar to the trial whe. 
ther additional evidense is available or not, 
In the present case, as held above, section 
403 does apply and is, therefore, a complete 
bar to the criminal proseedinzgs under the 
Motor Vehicles Act now instituted against 
the petitioner, 

For these reasons, the order of the Magis- 
trate summoning the petitioner and the 
proseeding started in sonsequense thereof are 
set aside, l 

' Rule made absolute, 


(2) A. W. N. (1808) 22; 3 Or. L. J. 207; 28 A . 813, 
(3) 20 Ind. Oas, 613; 37 B. 658; 15 Bom, L, R, 
694; 14 Cr. L. d. 458. ` 


Vol. LIX] 
BINAYAK DAS V. SAMINUDDI, 


OALCUTTA HIGH COURT. 
APPEALS FROM ÅPPELLATE DEOREES 
Nos, 1314, 1482 ro 1488 or 1918, 

May 6, 1920. 
Present :—Mr. Justise Newbould and 
Mr, Justice Panton. 

BINAYAK DAS ACHARJA CHOW- 
DHURY AND orners—PrLaintirFs— 
APPELLANTS 

é versus 
SAMINUDDI alias SAKI MATBAR AND 
OTHERS — D #FENDANTS— RESPONDENTS, 
Bengal Tenancy Act (VIIB. C. of 1886),.ss. 8 (9), 
80, 182—““Holding” meaning of—Undivided share in 
tenancy, whether holding, 


An undivided share of land is nota “holding” 
within the meaning of section 3 (9) of the Bengal 
Tenancy Act, and the phrase “a parcel or parcels 
of land” in that clause means an entire parcel, or 
entire parcéls of land. Consequently, section 30 
of that Act has no application when the tenanoy 
of a raiyat is an undivided share of land, it 
being immaterial how the tenancy was created, 
or whether the parcel held jointly with others is 
# small or large portion of the land of the tenanoy, 
or that the undivided parcel which is part of the 
tenancy is. homestead, and not agricultural, land ; 
it is sufficient if there is some land which is not 
held entirely by the tenant. [p. 210, cols. 1 & 2.] 


‘Appeals against the desrees of the Sub- 
ordinate Judge, Ist Court, Bakarganj, dated 
the 13th of Marah 1918, affirming that of the 
Munsif lst Court, at Bhola, dated the 26th 
July 1916, i 

FACTS appear from the judgment. 

Babu Jogesh Chandra Roy (with him Babu 
Prakash Ohandra Mazumdar), for the Appel- 
lants refers to Baidya Nath De v. Ilim (1). 
I shall show that the present oases oan be 
distinguished from the sases sited by the 
lower Appellate Court. Here I am 16-annas 
owner, the tenants are in exclusive possession 
of the holding, Only the tank and homestead 
are undivided, of whieh, too, I am the sole 
owner, All these cases are about so-sharer 
landlords. Hartbole Brohmo v. Tasimuddin 
Mondul (2) was also a oase of several land- 
lords. Parbaity Debya v. Mathura Nath 
Banerjee (3) is exactly of that nature, being 
a oase of joint landlords, Here I am not a 
oo-sharer-landlord. I am entire owner. Hore 
the whole of the agrigultural holdings are in 
exclusive’ possession, Refers to sestion 30, 


(1) 25 0. 917; 2 O. W, N. 44; 13 Irid: Dec. (N. s) 


+ 


597. | 
~ (2) Zor WwW, N. 680. 


- (8) 15 Ind. Cas, 453; 40 O, 29; 16 O W,-N. 877; 16° 
; : — ed 
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Bengal Tenansy Act. Can you say here that 
the holding is undivided? The prinsiple of 
these eases has no applisation here. Refers 
to sestion 182, Bengal Tenanoy Act. But 
that section would not preslude me from 
enhansing rent for agricultural lands, Segtion 
39, Bengal Tenansy Act, has referenss to whole 
holding undivided. This section refers to 
agricultural lands. We can’t enhanee the rent 
of homestead. ‘Holding’ means entire holding. 
Refers to Batdya Nath Mondal y. Sudharam 
(4) and Sefarudd? v. Fazal Huq (5). 

Babu’ Surendra Chandra Sen (with him 
Babn Hemendra Ohandra Sen), for the Re- 
spondents,—The question has long been settl- 
ed. It is not a bolding st all. An undivided 
share of land does not come within the defini- 
tion of ‘holding,’ When a landlord grants sn 
urdivided share of land which is somorised 
in a tencre and if there is an agreement for 
enhaneement or ejestment, then it is a 
tenure. Refers to sestion 3,’slause 8, Bengal 
Tenansy Act. This is not a holding. It 
eannot some within the terms ‘entire parsel’ 
by any streteh of language. Legislature 
does not contemplate the enhancement of 
rent of a part of a holding. Refers to 
re haa Rat v. Kesho Prasad Singh 

6). 
Babu Jogesh Ohandra Roy replied. 

JUDGMENT.—These eight appeals arise 
out of eight suits for enhanoement of 
rent under sestion 30 of the Bengal Tenanosy 
Aat, 

The suits have been dismissed by both the 
lower Courts on the ground that the interest 
of the tenant in the land in respeot of which 
enhansement is claimed are not holdings as 
defined by sestion 3 elanse (9) of the Bengal 
Tenanoy Act. The anits have been dismissed 
solely on this ground and othér suits brought 
by the same landlord and heard together on 
the same evidense were desreed in part, 

The nature of the tenancies found is as 
follows :— 

The Settlement Khattans show that the 
defendant’s tenansies onmnrise undivided 
parcela of homeatead land~ forming parts of 
agrisultural holdings, A statement has been 
given to us, whish is not disputed, showing 
that the lands held by the defendants in 


(4}8 0. W.N. 751. 
(6) 80 Ind. Oas, 414: 21 O, L. J. 592. 
y (6) 40 Ind. Oas. 686; 2 P. L. J. 553; 1 P, L. W, 
98, 7 a k 
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undivided shares form part of esah tenancy 
and each of the defendants holds as part of 
his tenancy a separata parcel of agricultural 
land. There isabundant authority to eupport 
the views cf the lower Courts that sestion 30 
doss not apply when the tenancy of à raiyat 
is an undivided share of Jand,and that a parsel 
or parcels cf land in olause (9) eeation 3 of 
the Bengal Tenaney Ast mean an entire 
parcel or entire pareels cf land and that, 
therefore, an undivided share of land 
comprised in a tenancy is hot a “holding.” 
It is unnecessary to give a list of the many 
rulings: on this point. Several of them 
_ will be found collected in what we are told is 
the most resent desision. It is one of the 
Petna High Court oacee,—see Harnandan Rut 
v. Kesho Frasad Singh (6). In that 
ease the facts were similar to tbose of 
the present ease, as'it was there a ceparate 
teranoy in each case sonsisting cf a epeoifia 
area of land held together with urdivid- 
ed share in cerfain other areas of land. 


On behalf of the appellant, the main 
‘ principle laid down by these desisions is 
not disppted. It is eontended that tbey 
san, be distinguished on the ground that 
in thore cases: if was a co sbharer landlord 
who had Jet out his undivided share in a 
separate tenansy. m 


< Ib seams to us that it is immaterial how 
the {enansy was created. The sase turns 


on the meaning of the word “holding.” 
lf the tenansy is A sholding, section 30 
is applicable. If the tenansy is not a 


“ holding, the seotion is not applicable, 
Obviously, thé sase of a tenant holding an 
undivided sbare in a parcel of land would 
most frequently arise when a lease is 
granted bya landlord owning an undivided 
stare. Eut the law remains the same 
whether the undivided interest ia created 
- by a landlord holding a fractional interest, 
or by a landlord hélding the whole of the 
interest, or where, as in the present sase, 
the original tenanoy has not been proved 
and is merely based onthe result of Settle- 
ment proseedings under the Bengal Tevarey 
. Act. If in one of the several parcels of 
land held by a raiyat and forming the 
subject of a single tenancy, the raipat has 
an undivided sbare, tl at tenaney, assording 
lo the desisions of this Oourt, sannot be 
a holdirg. It is: immaterial whether the 


parcel held jointly with others is a small 
or large portion of land of the tenanoy. 
It is anffisient that within the tenancy 
there is some. land whieh is not held. 
entirely by the taiya!. Also the provisions 
of section 182 make it immaterial that 
the undivided parcel whieh is part of the 
tenanoy is homestead land and not agricultural 
land. It is also suggested before us that 
this interpretation of the definition of a 
bolding in olause (9) of scotion 8 is repug- 
neut in the subject or context and that, 
therefore, the preamble of section 3 excludes 
tbis interpretation. That argument was 
adduced before the Patna High Court in the 
case’ referred fo above and we agres that it 
is not possible to say, in the present oase, 
that there is any repugnanoy in the subject 
or context in sestion 30, 

It is also said that all the cases sited 
relate to the sub division of a whole holding. 
But this is not so as we. have already stated 
when referring to the Patna oase: there 
also there was a spoifis area of land held 
together with undivided nore in o?rtain 
other areas of land. 

We, therefore, hold that ibe desision of 
the lower Appellate Court is right and these 
appeals are dismisced, The respondents, who 
have appeared, will get their sostes. 


Appeals dismissed. 


BOMBAY HIGH COURT. 
Spoosp Civin Aperan No. 161 cr 1919. 
June 15, 1620. 
Présent : :— Mr. Juatios Shah and 
Mr. Justice Crump. 
SHEKH HASAN GULAM MOHIDIN— 
PuatatiFF—APPELLANT 
versus 
MAHOMED ALI SHEKH MAHOMED 


— DEFENDANT- RE3PONDENT. 
Oivil Procedure Code (Act V of 1908), s. 107, O. 
XXIII, r. 1~—~Appellate Court, power of, to allow 
withdrawal of suit, 


An Appellate Court has jurisdiction to allow a 
suit to be withdrawn with liberty to bring a fresh 
suit on the same cause of action. Ep. § 212, col, 2.) 


|, the plea of res judicata. 
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Second appeal from the desision of the 
District Judge, Ratnagiri, in Appoal No. 386 
of 1917, confirming the desrea passed by the 
Subordinate Judge, at Dapoli, in Civil Sait 
No. 47 of 1917. 


Mr. P, V. Kane, for the Appellant. 
Mr, P. B Shingne, for the Respondent. 


JUDGMENT. 
Sman, J.—The plaintif fled the present 
suit for redemption and he was mət with 
Tais plea his 


' sussesded in both the lower Oourts, and 


f 


in this gesond appeal the plaintif bas 
urged that both the lower Jourts are wrong 
in the view which they hava taken ast) 
the plea of res judicata, 

The fasta relating to the pravious suit 
are that the present plaintiff had filed the 
suit for redemption of the same mortgage 
in the year 1914 That suit was desided 
on the merits against him. He sppealel 
to the. Distriot Court. The appeal waa 
admitted and notices were served upon the 
then respondents, who are the. present 
defendants. in the course of the appeal an 
applioation was made by the plaintiff tə 
the Appellate Court asking for leave to 
withdraw from the suit with permission to 
bring a fresh snit in raspect of the same 
subjest matter. The order made on the 
‘applisation runs as follows: — The opposite 
party has no objestion. Plaintiff is allowed 
to withdraw the snit and to sue de moro. 
Costs on plaintiff in both the Courts”. 
This order, it is contended on behalf of 
tha plaintiff, has the effest of setting aside 
the decree that was passed by the Trial 
Court in the firet instance and is binding 
‘upon the parties to the appeal. On the 
other hand, itis urged that the Appellate 
Court had no jurisdiction whatever to 
make this order allowing the plaintiff to 
withdraw from the suit with permission to 
file a fresh suit, that the order having 
been made without jurisdistion; the desres 
of the Trial Court in the case aubsists, 
and that the issues tried and heard in 
that suit must ba treated for the purposes 
of the present suit as having been heard 
and determined, 

Apart from the -decisions bearing on the 
question, to ahish I shall presently refer, 
it seems to me that the order was made 
pot without jurisdigtion as gontended by 


the respondents. Under section 107 of the 


. Orde of Civil Prosedure, subjest to such 


- aonditiong and limitations as may ba 
prescribed, the Appellate Court has the 
same powers and shall perform, as nearly 
as may be, the same daties as are, 60n- 
ferred and imposed by this QOode on 
Courts of original jurisdistion in respost 
of suits instituted therein, When the 
appeal was admitted and notices were served 
upon the respondents, if seems to me that 
the whole oase waa before the Appellate 
Court*and that Court had, in virtue of 
the powers referred: to in sub seastion 2 
of seotion 107, juriadiation to deal with the 
application made to that Oourt by the 
plaintiff. The respondents having raised 
no objestion, the question whether there 
were, under the sirsumstanses, sufficient 
.grounds diselosed in the applisation for an 
order contemplated by Order XXIII, rule 1 
does not appear to me to be of any 
practical importance now. It is anffisient 
that the Court had jurisdietion to deal 
with the applisation. The suffieiensy of 
the grounds sontemplated by oslause (b) of 
‘sub-rule (2) of rule 1 of Order XXIII, must 
depend upon the sireumstanees of the ease, 
The one important oirsumatance in the 
oase is that the respondent’s Pleader then 
raised no objeotion. It is not necessary 
in this oase to attempt to define what 
constitutes suffisient grounds other than a 
formal defect within the meaning of 
clause (b) of rulé 1, sub-rule (2) of Order 
XXIII. The expression may ba sonstrued 
strictly ; and Iam prepared to assume in 
favour of the respondents that if they had 
sought to have the order set aside by an 
applisation to the High Court under the 
extraordinary jurisdistion they would have 
sueseceded. But the order was allowed to 
stand and is binding upon the parties. 
The order must be taken to have been 
made with jurisdiction ; and, in plain terms, 
ita effeot is that the desree of the Trial 
Court ia set aside and the order allowing 
the plaintiff to withdraw from the suit 
with permission to inatitute a fresh suit 
is substituted for that deeree. That is 
the order which was ultimately passed in 
the previous suit; and if that order is 
held to be not without jurisdiction, it ig 
clear that there is no adjudisation and no 
basis for the plea of res judicata, 
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wits Mr Shingne’ for the -respondent, bow- 
vever, ‘has relied upon the decisicn in Eknath 
«cRanojt v. Ranojt Bawaji (1), and Kali Pra» 
ganna Sil.y. Panchanan Nandi (2). We have 
\aleo referred to the two oases which have 
“been referred ‘to inthe: Oaloutta oase and 
whieh .are: reported in the Lith Volume of 
. the Oaloutta Law Journal. As against these 
7 decisions. -the appéllant’s Pleader has relied 
upon the sase of Balide Kamayya v. Pragada 
‘Papayya (3) and upon the recent deaision of 
-this Court in Ohhanubhai v? Dahyabhai (4). 
We have sonsidered the desisions sited on 
-both sides and, if I may say so with 
¿respeðt, the view taken by the Full Bench 
din the Madras oase as to the power of 
the Appellate Court is right. That is the 
“eview ascepted in the desision in Ohhanubhht 
. v. Dahyabhai (4) Yy whieh we are bound. 

I have oarefully. oonsidered the ratio 
desidendt in the- ease of Kalt Prasanna 
Sil y, Panchanan Nandi (2). It is 
utidoubtedly true, as pointed out by 
-Mr, Shingne, that the ratio decidendi is in 
favour.of the view which he has pressed upon 
this-Court though - the order made by the 
‘Appellate Court in that oase, whieh was held 
in the subsequent proceedings to have been 
made without jurisdistion, was in form some- 
what different from the order in the present 
ease. The order in that» sase has been 
quoted at page 371* of the report and may be 
distinguished from the order made in the 
present oase. But Ido not think that the 
deoision in the asse osn really be dis- 
tinguished on that ground. There is really 
a conflict of views and, with great deference 
to the learned Judges who desided the case, I 
‘am unable to follow that desision. The other 
two desisions reported in the lth Volume 
of the Caleutta Law Journal, and referred to 
by Sanderson, O. J., do not present any 
diffisulty to my mind, as in those oases 
objestion wad taken in. time to the orders 
under Order XXIII; rule.j, by the Appellate 
Court and they were set aside on the merits 
of those cases. Bat I do not read those 


_ (1) 10 Ind. Oas. 813; 85 B,261;J8 Bom, L, R.. 


87, 
á (2) 38 Ind. Cas, 670; 44 O. 867; 20 0. W. N. 1000; 
23 0. L.J 


J. 489. 
- (B) 87 Ind. Oas. 414; 40 M. 259; 21M. L. T. 8% 
Se M. W. N, 217 and 248; 5 L. W. 558; 32 M. L, 
411. 
“a 67 Ind. Cas. 530; 22 Bom. L R.1774; 44 B. 598, 
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eases as laying down that the Appellate Oourt 
oan have no jurisdiction whatever to make 
suoh orders. The deoision in Eknath Ranoji 
v. Ranojt Bawaji (1), whish has been relied 
upon, is easily distinguishable, . In that sase 
the order was made by the Appellate Oourt 
before the appeal was admitted and before 
any notice was issued on the appeal to the 
respondents. Suoh an order was slearly 
without jarisdiotion and sould have no 
effeot upon the decision of the Trial Court 
in that case whieh was arrived at after 
hearing the parties and in their presence. 
The observation in this decision at page 
263* of thé report, whieh bas been strongly 
relied upon by Mr. Shingne, must be 
taken to have been made with reference 
to the facts of the oase; and it eannot 
be read as indisating the opinion of the 
Court that the Appellate Oourt sould never 
have jurisdiction to make an order allow: 
ing the plaintiff to withdraw from the 
avit with permission to bring a fresb suit, 
Whether in a partiasular case the Appellate 
Qourt should oxersise that jurisdiction is a 
matter which must depend upon the fasts 
and cirsumstanoces of that case. But I do 
not think that the desision in Eknath Ranojt’ 
y. Ranojt Bawaji (1) sould be construed as 
laying down the broad proposition which Mr, 
Shingne haa sontended for, that the Appel- 
late Court sould never have such jurisdio- 
tion, : 

The Appellate Court, in my opinion, had 
jurisdiction to make the order whieh it did 
make on the applisation of the plaintiff, 
and, in view of the fast that, no objection 
was . raised and that the order was ae- 
quiesced in, it soesnnot be said to be an 
order made without jorisdistion, The 
question whether there were suffisient grounds 
for making the order is not relevant now. 

I would, therefore, allow the appeal, set 
aside the deorees of the lower Oourts and 
remand the suit for disposal assording to 
law to the Court of first instanse, 

All costs up to date to be costs in the 
suit. 

Onump, J.—I agree in the judgment just 
pronouneed, and, in view of the importanse 
of the point and the divergence of judioial 
opinion, I should like to add a few worda, 

It would, J think, be a matter for regret 
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if we were compelled to some to the 
sonolusion fo which the argument of the 
respondent’s Pleader would sompel us. The 
fasts, briefly, are that the plaintiff, whose 
snit had been dismissed in the Oourt of 
first instance, appealed to the lower 
Appellate Court, and, in the sourse of the 
hearing in the presense of the respondents, 
he applied to that Court for leave to 
withdraw with liberty to bring a fresh 
suit on the same oause of aation. To this 
no objection was taken by the respondent's 
Pleader, When this fresh suit was filed, 
he was met by a plea of res judicata 
which has prevailed in the original and 
in the lower Appellate Court. But, though 
1 feel the hardship of the appellant's 
position, I do not wish to rest wy decision 
upon that ground. I rely, in-the first 
instance, upon what, with all deference to 
the views of those who hold otherwise upon 
this point, appears to be the plain meaning of 
the provisions of the Code of Civil Prosedure. 
It appears to me impossible to read sestion 
107, clause (2), of that Oode without coming 
to the conclusion that, generally speaking, 
the Appellate Court is empowered in the 
oase of appeals to exersise all tha powers 
whish the original Qonurf oould have 
‘exereised. In the worda of the _seation, 
the Appellate Court has that power ‘‘subjest 
to suoh sonditions and limitations as may 
be preseribed,”’ and I am unable to find 
any conditions or limitations whish sould 
prevent an Appellate Court from axeroising 
the power oonferred by Order XAIII, 
rule |, Not only does that appear to me 
to be the plain meaning of the Code, but 
it is aupported by a recent desision of 
this’ Oourt in Ohhanubhat v, Dahyabhai (4) 
‘and “none of: the desisions of this Court 
properly interpreted really eonflists with 
that exposition of the law. The oase of 
Eknath Ranot v. Ranojé Bawaji (1) does 
not in reality touch upon the point now 
before us, For, in so far as it contains any 
pronousement upon this matter, it must 
elearly bs held to be obser. 

> It is hardly neaeasary to say that no 
oasa is an authority exsept upon its own 
fasts, and the fdachsof Mknath Ranoit v. 
Ranoji Bawajt (1) ave undoubtedly different 
from those in the oase now before us. Thera. 
fore, I fesl in no way sonstrained by any 
decision of this Gourt to adopt the view 


a 


suggested in that desision, and the resent 
desision to whioh I have referred appeara 
to me to support the view taken by my 
learned brother. 

There is also a Fall Bensh desisiog of 
the Madras High Court [Balidea Kamayya 
y. Pragada Papayya (8)] whieh entirely 
supports the view whieh I takə as to 
the powera of Appellate Oourts in this 
matter. I prefer the view taken in that 
case to that which has found favour in the 
Oaloutta High Court in Kali Prasanna Sil v, 
Panchanan Nandi (2). With all deference 
to the Judge who desided that oase, I feel 
some doubt as to whether the two desisions 
sited in support of their view of the law 
really go the length of deqiding that there ie, 
in the fallest sense of the term,no jurisdigtion 
inan Appellate Courtto allow the withdrawal 
of a suit with liberty to file a fresh suit on 
the same cause of astion.* Those decisions 
appear to me to go no further than holding 
that the orders made in those cases by the 
Appellate Court were orders whieh ought not 
to have been made, and though i in one of them 
the word “jurisdistion” is used I do not think 
the Court meant to sonyey that there was no 
power to make the order but rather that: the 
order was an improper order upon the fasta, 
flere we are considering a. question of. juris- 
diotion in the striet sense of the . word. 
Therefore, from the decisions of this Oocurt 
and on the Fall Bensh deoision of the Madras 
High Court, as well as on the wording of the 
Code itself, I consurin the judgment pros 
nounced by my learned brother. $ 

Some attempt has been made in argument ' 
to distinguish between oases in whieh a with- 
drawal has been allowed on the ground that 
the evidence in favour of the party asking 
for leave is insufficient, and those cases which 
it is suggested mora properly fell within the 
terms of Order XXIII, rale 1, From what 
has been said,it must follow that an Appellate 
Oourt and an original Court stand upon - -the 
same footing in this matter, and, without 
endeavouring to lay down any aehiatative 
definition of what are snffisient grounds 
within the meaning of this rale—for I do not 
think it is necessary todo so here—TI find it 
enough to say upon this point that if a Court, 
applying its mind to the fasts before it, ig 
of opinion that those fasts constitute suffigi- 
ent grounds, then I find it impossible to hold, 
even though the Court might be mistaken in 
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its view, that the Court had no jurisdistion to 
makean order within the terms of Order 
XXIIT, rule 1. 

On these grounds, therefore, I sonour in 
the judgment pronounsed and in the order 
‘proposed, 


: Appeal allowed. 


MADRAS HIGH COURT. 
Scconp Civic Appeat No. 872 or 1919, 
February 25, 1920. 

Present :-—~Justise Sir William Ayling, Kt, 
and Mr, Justise Coutts Trotter, 
KANDAIYA PILLAI, alias KANDA- 
SWAMI PILLAI (sttxox) AND ANOTHER, BY 
THEIR NEXE FRIEND VENKATA CHALAM 
PILLAI—Pcatatives— APPELLANTS 
versus 
OCHOKKAMMAL AND ANOTHER— 
Derren DANTS— RESPONDENTS. 

Hindu Law—Adoption—Dancing girl, adoption by, 
nature of—Hsteppel, whether can be relied on to 
validate adoption. 


+ 

` An adoption by a dancing girl for purposes of 
prostitution is nothing more than the going through 
of certain forms and does not affect. the status 
of any one When such an adoption is challenged, 
the doctrine of estoppel cannot be resorted toin 
order to validate the adoption, which, being opposed 
to public policy, is void. 

Second appeal againat the deoree of the 
Distriet Court, Tinnevelly, in Appeal Sait 
No. €4 of 1918, preferred against the decree 
of the Court of the Subordinate Judge, 
Tatisorip, in Original Suit No, 61 of 1916. 

Messrs. T. R Venkatarama Sasirt and 
M.S. Vaidyanatha ‘Aiyar, for the Appellants, 

' Mr. T. M. Krishnaswami Atyar, for the 
Respondents. 


JUDGMENT.—Thers is raally only one 
point open to the appellant on this sesond 
appesl, The learned Judge below found as 
a fast that there had teen an adoption of 
the two women through whom the plaintiffs 
slaim, and that sugh adcyticn kad been made 
for the purposes of prostituticn, The defend- 
ants claim under tkose wko tcok the girls 
in ‘adoption for that peoipcee and they plead 


that euch an adopticn ie against publio T 
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plisy and, therefore wholly nugatory and 
void. Thatis conceded, but it is said that 
the defendants are estoppad from setting up 
this against the plaintif; whose ancestors 
were not in pari delicto. It is clear law 
that an estoppel sannot be relied upon to 
defeat a statutory prohibition [see per Parke, 
B., in Hill v Manchester and Salford Water 
Works Oo., (1)]. “It was for the Company, if 
they disputed their liability, to open tha 
estoppel arising from their own admisaion, 
by showing that the consideration of the 
bonds was illegal or “inconsistent with the 
Statutes under whioh they acted ; or that 
there was no consideration. But that would 
not bə so if, for instance, the Company had 
given theae bonds by way of payment to 
a person who had executed works for them 
under the second Statute instead of raising 
money by bonds for the purpose of paying 
such person.” 


Nor oan it ba relied upon against one who 
fills a publis sapacity sharged with duties in 
the performanse of which other persons 
are interested, e, g., the Yioar of a parish, 
MacAllister v, Bishop of Rochester (2), It is 
clear that a prohibition on the ground of 
publ policy would on these analogias not be 


‘oapable of being evaded by the doctrine of 


estoppel. But it is said here that the act 
itself does not fall within the mischief of 
the rule, for adoption by dancing girls is 
recogoi.ed by law and only a partiealar 
intent with whish itis done is probibitsd, 
and that the estoppel can attach itself to the 
satting up of the intent only. It is obvious 
that such a result would entirely defeat the 
role; and we think, moreover, that it is 
based on wholly fallacious reasonixg, 
What is prohibited is not the intent; any 
one oan harboor an intent, so long as 
he does nothing to oarry if into exeoufion ; 
what is prohibited is the act done with that 
intent. The aot is one, just as the act 
of murder is one, though it oan ba analysed 
into kiilng with a sertain intent. Mors. 
over, sush an ‘adoption’ is not really adop- 
tion nt all; ib is a mere going through of 
sartain forms whieb, when gone through by 
persons with an untainted purpose, would 
resulé in an ‘adoption; as astually gone 
(1) (1831) 2 B. & Ad. 544 at p. 553; 1 L. J. (N. 8.) 
K. B. 230; 36 R. R 658; 109 E R. 1245. 
fa (1880) 5 O, P. D, 194; 49 L. J. C.P, 114 42 L, 
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throngh they reault in nothiog, and affast 
the status of no one. It is n3 mora an 
adoption than bigamy is ‘a marriage’ and in 
finding that the adoption in fast is proved 
the learned Judge maang no more than that 
he finds it proved that the form was gong 
through. 

The second appeal fails and is dismissed 
with sosts. 

M, OC. P, 

Appeal dismissed, 


CALOUTTA HIGH COURT. 
APPEAL PROM APPELLATE Decese No, 1717 
or 1918. 

Jane 2, 1920. ` 
Preseni ; —Jusbise Sir N. R. Ohatterjea, Kr., 
and Mr. Justioa Panton. 

ATUL CHANDRA KUNDU—Dzuranpant 
—~APPELLANT 
Versus 
SARAT CHANDRA LAHA—- PLAINTIFF 


—- RESPONDENT, ` 
Vendor ang purchaser—-Purchaser, failure of, to 
complete contract—Harnest-money, whether forfeited. 


Where a contract of sale specifically provides 
that the whole of the earnest-money deposited by 
the vendee shall be forfeited in the event of his 
failing to pay the balance of the consideration- 
money within a stipulated period, and it is found 
that not only was he not in a position to pay that 
money, but that he never offered to pay, either 
within the fime fixed or atany time afterwards, 
the balance of the purchase-money, he is not 
entitled to recover the earnest-money paid by him. 
Lp. 216, col, 1.] 


Appeal against the desree of the Sab- 
ordinate Judge, 3rd Court, Hooghly, dated 
the 3lst of July 1918, reversing that of the 
Mensif, 3rd Court, at Howrah, dated the 
5th of April 1917. 

FACTS appear from the judgment. 

Babu Jogendra Nath Mukerjee (with hia 
Bubus Paresh Nath Mukerjee and Kanai Dhan 
Dutt), for the Appellant —The defendants are 
appellants. This appeal arises ont of a euit for 
refund of Rs, 700 only paid as earnest-money 
for the purshase of certain land by the plaintiff 
to the defendant. The defendant executed a 
dosument in 19i4, November, whereby he made 
an agreement to sell the plaintiff one bigha, 
6 
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4 cətżıs of land together with permanent 
strastures thereon for Ry, 4,400. Oat of the 
purshase money so settled . the plaintiff paid 
Rs. 700 as earnest-money and it was agreed 
that on receipt of the purchase money within 
three months, the deed of sonveyance would 
be exeanted. The transastion fell through 
owing to the failare of the eplaintiff fo pay 
the balance. There was an express provision 
in the agreement that if the plaintiff failed 
to pay the balanas within the time fixed, he 
would forfeit the money advanosd. The firat 
Court dismissed the suit. The lower Appel- 
late Court reversed the desision of the first 
Court on equitable considerations. 


My first point would be that the lower 
Court erred in law, in that it failed to appre- 
siate the essenss of the sontrast. The 
famous desision of the Judicial Committee in 
Soper v. Arnold (1) shows “the deposit serves 
two pnrposes—if the purehase is carried out 
it goes against the purohase-money but it is 
alson guarantee that the purchaser means 
business.’ Sse also Fry on Spesific Per- 
formanee, 5th Edition, paragraph 1478, 

The test in each case is, whether tha par. 
ties mutually agreed, expressly or impliedly, 
that the sum paid was to bə treated not 
merely as part-payment but as a guarantea 
for the performahee of the sontrast, Sea 
Habibullah v. Arman’ Dewan (2). 

Tbe lower Oourt has erroneously relied 
upon the ease reported in Jamshed Khodaram 
y. Burjorjt Dhunjibhat (8), 

That sase has no applisation here. I submit 
that the plaintiff is mot entitled to gat baok 
the earnest-money. - 

De. Dxarkanath Mitter (with him Baba Hira 
Lal Chakarvari:), for the Respondent. I 


submit that the amount advanced as earneste- 


money is more than what is ordinarily done 
in these oases. All the oases show that the 
earnest. money advanced must not be more 
than 7 per scent, The Court should treat it 
as a case of penalty and the defendant must 
shew that he has suffered substantial loss, 


(1) (1889) 14 App. Cas. 429 at p, 435; 691. J. Ch. 
214; 61 L. T. 702; 38 W. R., 449. 
wo? 53 Ind. Cas, 875; 300. L. J. 113; 240, W. N, 


(3) 32 Ind. Oas. 244; 40 B. 289; 30 M, L. J. 186; 3 
L. W. 239; 19M. L T, "Bi; 14 A. L, J. 225; (1916) 1 
M. W. N.-229; 18 Bom L. R. 163; 23 0, L. J. 358; 20 
CO, W. N. 744; 431, A, 26 P, P.) 
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I submit I am entitled to protection on 
equitable grounds. 


JUDGMENT,.—This appeal arises out of 
a suit for refund of Rs. 700 paid by the 
‘plaintiff to the defendant as earnest-money 
for the pursbase of certain land. 

It appears that under a bainapatra, dated 
November 1914, "the defendant agreed to 
sell to the plaintiff, l bigha, 4 cottas of land 
together with permanent strustures thereon 
for Rs. 4,400. Ont of the purshase- -money 
80 settled, Rs. 700 was paid by the plaint 
Iffs to the defendant as earnest-money and 
ib was agreed that on receipt of the pur- 
shase-money within three months, the kobala 
-would be excouted. There was an express 
provision in the agreement that in case the 
plaintiff failed to pay the balance of the 
purchase-money within the time fixed. he 
would forfeit the earnest-money and would 
have no right to olaim a refund of the 
same, 

The defendant pleaded that the transaction 
fell through owing to the failure of the 
plaintiff to pay the balanse of the purehase- 
money. It is fonud that the plaintiff was 
not in a posifion to pay the balance of 
the purshase-money, namely, Rs. 3,700 within 
the time fixed, and the plaintiff never offered 
to pay the balanes of thd purohase: -money 
to the defendant. 

The Court of first instanse dismissed the 
suit but on appeal the learned Subordinate 
Judge was of opinion that, as time was 
not of the essence of the osontraot in the 
present ease, the plaintiff was entitled in 
equity to obtain a refund of the earnest- 
money although he failed to pay the balanse 
of the purehase-money within the time fixed. 


The learned Subordinate Judge relied 
upon the sase of Jamshed Khodaram y, Burjorji 
Dhumibhat (3). But we do not think that that 
case has anything to do with the present, 
There, in a suit for speaifis performanse 
of a contract for sale of sertain property, 
the Judicial Committee held that time was 
not of the essence ot the sontraet and the 
plaintiff was entitled to speaific performance. 
Here it is found that not only was the plaintiff 
not in a position to pay the money but 
that he never oftered to pay, either within 
‘the time fixed or at any-time afterwards, 
the balanoe’ of the purshase-money and to 
gomplete the sontraet, . 


due’ performarice of the contract.” . 


The question, therefore, is whether, under 
these sirsumstances, the plaintiff is eulitice 
to a refund of the purshase- -money, 

As pointed out by, Lord Macnaghten in 
Soper v. Arnold (1): “The deposit serves two 
purposes—if the purchase is carried out it 
goes against the purobase-money—but its 
primary purpose is this, it is a gaurantee 
that the purohase means business.” The 
law on the point is thus stated in Fry on 
Spesifio „Performance, 5th Edition, paragraph 
1478; — "The deposit, unless paid on special 
terms is not merely part payment but is 
an earnest: so that if the sontract is 
performed, it is brought into assount as 
part-payment: On the other hand, if the 
purchaser makes default, it may be retained 
by the vendor. .The deposit is, therefore, 
a security for the performance of the 
purchaser’s part of the contract. The 
authorities have not been uniform on this 
question but the weight of authority is in 


favour of the statement above “made.” 
It ia pointed out in the oase of 
Habibullah v, Arman Dewan (2) “Phe test 


in eaoh oase...is did the parties mutually 
agree expressly or by implication that the 
sum: paid--was to be treated -not -merely 
as part payment bnt as & guarantee for 


~y 


. It was contended that the amount paid 
(Rs, 700) was a large sum of money and 
is more than what is usually adyanoed as 
earnest-money, that, therefore, the Court 
should treat it as a oase of _penalty, and 
that the defendant.is not entitled te get 
anything unless it ia- found | that: he has 
suffered any loss. 


No hard and fast m. however, oan he 
laid down as to what constitutes earnest- 
money.” In the present oase, it is about 
one sixth of the amount agreed upon to be 
paid. We have also to sonsider the faot 
that the defendant had not a title to the 
whole of 1 bigha, 4 cottas whioh he agreed 
to convey to the plaintiff and: had to 
purchase 1 cotta: of land from ‘his brother 
to whom it belonged. 

In these sircumstanses, we are abis 
to hold that there was any equitable oon: 
sideration in favour of the plaintiff and 
we are of opinicn that the plaintiff is not 
entitled to resover the earnest-money, tha 
result being that the deoree of the, lower 
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Appellate Court is set aside and that of 
the Court of first instanoe restored. 
Eaoh party to bear his own costs through- 
out. 
p Decree set aside. 


BOMBAY HIGH OOURT. 
AGA Lvi; Appeatis Nos, 107 anp 1021 
or 1916, 
June 15, 1920. 
Present :—-Sir Norman Masleod, Ki, 
Chief Justice, and Mr. Justice Fawcett. 
- GURUNATH KESHAV KALKUNDRI 
i — DEFENDANT —ÅPPELLANT 
versus 
SADASH V BALKRISHNA 
DESHPANDE —P LAINTIHY— RESPONDENT., 


BALARAM GOPAL KaLKUNDRI 
wom DEFENDANT ——ÀPPELLANT 
versus 
SADASHIV BALKRISHNA 


<- DESHPANDE—P atsiter— RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
8. 18—Advance, fresh, taken before payment of prior 
advance—Series of transactions—~Accounts, mode of 
taking. 


Where a debtor takes a fresh advance before a 
prior advance is paid off, an account should, under 
section 13 of the Dekkhan Agriculturists’ Relief 
Act, be taken as if both the transactions formed 
one entire transaction. 

- Second appeals from the desision of the 
Aasistant Judge, Belgaum, in Appeal 
No. 274 of 1915, confirming that of the Joint 
Subordinate Judge, at Belgaum, in Oivil Suit 
No, 74 of 1909, 

Mr. S. Y. Abhyankar, for Gurunath. 

Mr. D. R, Desat, for Sadashiv, respond- 
ent, 

Mr, D. R. Manerikar, for S. S. Patkar, 
Government Pleader, for Balaram. 

JUDGMENT.—In this oase there was a 
mortgage in 188 for Rs. 3,000. It was 
stated in the mortgage.deed that the mort- 
gages should be in possession and receive the 
profits in lieu of interest on Rs, 2,700 ont of 
Rs.. 3,000 leaving ‘the balanse of Rs. 300 to 
oarry: interest... In-1891 a fresh advance of 
Rs, 700 was made ona-bond at lò per cent. 
per annum interest, In the same way, in 


1895 another advance of Rs, 200 was obtain- 
ed ona third bond. ‘Ihe learned Judge in 
the Trial Court took an account under the 
provisions of the Dekkhan Agrioulturists’ 
Relief Aot and found that nothing was.due. 
He found as a fast that, when the -fesond 
advanee of Rs. 700 was made, the previous 
loan had not been paid -off, and.so, again, 
when the third advance of Rs. 200 was made 
in 1895, the transaction was still open 
between the pasties. Therefore, he took an 
account under the provisions of section 18 on 
the footing that there was a series of trans. 
actions between the parties, which together 
amounted to one set of dealings of ones an 


‘account should be taken.. 


In appeal this desision was confirmed with 
a slight variation which did not affest 
the result, aa the learned Appellate Judge 
found that the mortgage had been paid off. 

In second appeal it is urged that the 
accounts have been taken ascording to a 
wrong method. We have been referred to 
the oase of Vishnu Keshav Joshi v, Satvajt 
(1). Butin that case it was expressly found 
that before the seaond transastion was entered 
into, the first transastion had been oompleted, 
The money had been paid back. Therefore, 
there was not a series of transastions 
whioh sould bg sonnested together. The 
reoond transaction followed after the first 
when the first transaction had come to an 
end. That makes all the differance in our 
opinion. In this ease the series of transas» 
tions between the parties was exactly the 
kind of series of transastions contemplated 
by section 13 of the Aot, and it was intended 
that an assount should be taken of the whole 
series of transactions between the parties as 
if they were one entire transaction. There» 
fore, we confirm the deoree and dismiss the 
appeals with costs, 


Appeals dismissed, 
(1) (1897) P, J. 87, 


mm 
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OALOUTTA HIGH COURT. 
ORDINARY ORIGINAL Cryin Soit No, 1514 
or 1919, 

April 15, 1920. 

Fresent — Mr, Justice Rankin. 
TIKAM OHAND.SANTOKOHAND—. 
PLAIN TIPE 
tersus 


SANTOKCHAND SINGHI—Devenpant, 

Injunction restraining defendant in pending suit 
from presecuting action in foreign Court, when to be 
granted, ° 


= 


In order fo obtain an injunction restraining 8 
defendant ina suit pending in British India from 
prosecuting 8 suit on the same cause of action 
in a foreign Court an application for the injunction 
must be made at a very early stage of the proceed- 
ings. An application made after a considerable 
amount of time and trouble has been expended in 
the foreign Court will got be granted. 


Mr. B. 0. Ghosh, for the Plaintiff. 

Mr. I, B. Sen, for the Defendant. 

JODGMENT.—This onse is a somewhat 
diffieult one but I am sonvineed on the whole 
that the two oases which Mr. Sen has 
cited to me are applisable to the facts as I 
understand them. I think the sase reported 
in Hyman v. Helm (1) and the case in which 
that case was referred to, reported in 
Vardopulo v. Vardopulo (2), are very strong 
authorities in favour of Mr. Sen’s contentions, 

The application before me is to restrain 
the defendant before decree from sommenc- 
ing or, rather, from prosecuting an astion in 
a foreign Oourt about the same subject. 
matter, The first point l notice is that the 
applieation is entirely late. The action in 
Bikanir has been going on for a consider- 
able time and I think it is an essential con- 
dition of such an order as I am asked to 
make that it should be applied for very 
promptly and that it should not be applied for 
after a sonsiderable amount of time and 
trouble has been expended in the foreign 
suit. As regards the actual institution of 
the suits, it appears that the avit in this 
Court was instituted on 5th June but that 
the writ of summons was not served upon 
the defendant in the suit until somewkere 
about 12th July, 2. e., a week after tha defend. 
ant in this suit had institated the suit in 
the Court of Bikanir. It is said against that 
that before the action brought here the plaint» 


iff bad given notie to the defendant that he 
(1) (1883) 24Ch. D. 581; 49 L. T. 376; 82 W. R. 


58. 
(2) (1909) 25 T. L, R. 618; 63 S, J. 469. 
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was about to bring the suit, The defendant 
wont to Bikanir, it appears, sometime before 
the 5th July and atarted his suit there. He 
row somes and explains that the plaintiff in 
this suit has got property in Bikanir. He 
says that he thought thatadvisable for the 
reason that money due to him under a decree 
could be realised much more readily and more 
speedily against the present plaintiff if be 
brought the suitin Bikanir, I am not pre- 
pared to find against that sontention and the 
circumstanoes of this oase are not, { think, so 
strong as to indusa mesto do what, apparent- 


‘ly, has never or very rarely been done, tiz, 


tə restrain a defendant sued in one sountry 
from bringing an action in another sountry 
where he believes himself to bave a more 
convenient foram. Ifthe matter had heen 
a question between this Court and some other 
Court in Bengal, or even some other Court in 
British: India, other eonsiderations would 
apply. Itis quite trne that the partnership 
appears to have been oarried on in Calontta, 
but, on the other hand, the two parties appear 
both to be subjects of His Highress the 
Maharajah of Bikanir. On the whole, I think 
that I should be running the risk of impsire ` 
ing the very sound prinoiple laid down in 
the two cases fo which Mr. Sen has referred 
if, in this ease, I were to give the injunstion 
asked-for. That being sc, I shall dismiss 
this application but the sosts of to-day will 
be reserved. 
Application dismissed, 





MADRAS HIGH COURT. 
Ory Civic Oourt Appeat No. 1 or 1319. 
Marsh 12, 1920. 

Present :-- Sir John Wallie, Kr., Chief 
Justice, and Mr. Justice Krishnan, 
M. RAJAGOPALA NAYAGAR— 

Paint, EF- APPELLANT 
versus 
SPENCER & Oo., LTD. AND ANOTHER 


~~ DEFENDANTS~— RESPONDENTS. 
Malicious prosecution-~Person eupressing honest 
opinion and not conducting prosecution, whether pro- 

secutor— Damages, suit for, maintainability of. 


RAJAGOPALA NAYAGAR D. SPENCER & CO. LD. 


No action Hes for damages for malicious pro- 
secution against a person who i in no wise conducted 
the prosecution, but merely expressed his opinion 
to the Police that certain articles were stolen and 
appeared as a witness in obedience to the Police 
summons. [p. 220, col. 1,] 

Gaya Prasad v. Bhagat Singh, 35 1. A. 189; 
30 A, 625:10 Bom. L. BR. 1080; 4M L. T. 204; 18 
M. L. J. 894; 5 A. L. J. 665; 14 Bur. L. RB. 318; 110. 
C. 371; 8 ©. L. J. 837; 12 0. W.N.1017 (P. 0.) and 
Peria Gounden v. Kuppa Gounden, 52 Ind. Cas. 782; 
JU L. W. 235; 37 M, L. J. 234; 26 M. D, T. 140; 11919) 
M. W. N. 577; 42 M. 880, explained and distin- 
guished. 


Appeal against the desree of the Oity 
Civil Court, Madras, in Original Sait No. 
244 of 1917. 

FAOTS appear from the judgment. 

Mezsrs. V. O. Sesha Ohariar and K, F. 
Sesha Atyangar, for the Appellant.—The 
defendanis msy be said to have initiated 
the prosecution. Though the prosesution 
was oondusted by the Police it was the 
defendants that astivaly gave  detinite 
information to the Polise that plaintiff 
stole the artisles. An informant is as 
much liable in damages in an aation for 
malicious prosecution as the somplainant 
himself. See Peria Gounden v., Kuppa 
Gounden (1) and Gaya Prasad v. Bhagat 
Singh (2). 

Messrs, Short Bewes § Oo, for the Rea 
spondente.—The reapondents did not initiate 
the :proseontion, The Police made the, 
search,-gnd diseovered the articles and when, 
they. were brought to the defendants they, 
expressed their honest opinion that the 
articles must haye been stolen from their 
premises. They did not even actively con- 
duct the proseaution, but appeared in 
obsdiense to summonses as witnesses. Suoh 
an attitude is inconsistent with actively eom- 
plaining or informing. The case in Peria 
Gounten v. Kuppa Gounden (1) is distin- 
guishable. Therethe initiation of prossed- 
ings and the information was given by the 
defendant. 

JUDGMENT, 

Waris, O. J.—This is an appeal from 
the judgment of the learned City Civil 
Judge dismissing a suit brought by the 
plaintiff against Messrs. Spenser & Co, and 


(1) 62 Ind, Cas. 782; 10 D.W. 285; 37 M. L.J. 
234; 26 M, L. T. 149; (1919) M. W.N. 517; 42 M, 880. 

2) 35 I. A. 189; 80 A. 525; 10 Bom. L, R, 1080; 4 
M.L T. o L. J. 394; 5 es L. i 6 5; 14 Bur, 
1017 (P. 0.) 
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Mr. Bovill, the Manager of Messrs, Spencer 
& COo., for damages for malicious prosecu- 
tion of the plaintiff, on a charge of stealng 
certain articles whioh Messrs. Spenser & 
Co., kept not for purposes of sale but 
for distribution among possible austomers 
and which they also werein the habit cf 
distributing to some extent among their 
own subordinates. 

The facta which gave rise to thia oase 
were, that two, burgalaries were sommit- 
ted on, Messrs. Spencer & Co.’s premises 
and the Police were advised of the facts. 
The Police came to Messrs. Spencer & Oo.. 
and proposed fo arrest the plaintiff and 
another on suspicion. They were arrested 
and search warrants were granted and their 
premises were searshed.., Mr. Bovill had 
nothing to do with thie so far. When the 
premises of the plaintiff and the other man 
were searched certain articles were found. 
In the plaintiff's premises a very large 
number of these advertisement articles 
were found. The Police produoed these 
articles before Mr. Bovill and, I think, the 
City Civil Judge finds in the presence of 
the plaintiff, But it is not very material. 
Having regard to Mr. Boyill’s raaognition 
that a great namber were advertisement 
articles whioh game from Messrs. Spencer 
& Co, and having regard to the quantities— 
there were 18 little mirrors—, he same to 
the sonslusion that they could not have 
been acquired by the plaintiff from Messrs. 
Spencer & Co. in the ordinary ooarse as 
presents, but that they must have been 
taken without permissior, which amounted 
to theft. Therefore, he expressed his opi- 
nion that the articles must have been stolen, 
He subsequently wrote to the Commis- 
sioner of Police, a letter, Exhibit C., in which 
he says, ‘with reference to the artioles 
placed before us by the Police this morning 
we have to say that the greater portion of 
the advertisement articles resovered from 
the house of Rajagopala Naioker were 
undoubtedly stolen from our premises. Some 
of the other articles are such as we have 
in stook and sell, but they bear no dis- 
tinguishing marks......Please take any action 
you think advisable in these sases.” These 
proceedings were in no way initiated by 
Messrs. Spencer & Oo,and Mr. Bovill. It 
was the Police that brought these things 
discovered on the premises of the plaintiff 
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‘to them and all they did was to express 
‘what was clearly their honest opinion that 
these goods were stolen goods and they 
left it tothe Police to take any action they 
thought advisable, They took no part in 
the gonduct of the proseaution excapt that 
they appeared as witnesses in answer to 
summonses. In “these | sircumstances, it 
appears to me quite unarguable to say that 
they prosecuted. I[ think the oase is 
altogether distinguishable *from the Privy 
‘Oounsil sasa in Gaya Prasad vy. 
‘Bhagat Singh (2) in whish the defendant 
‘was'the real instigator of the whole pro 
esedingsa and, practically, took an active part 
in the prosecution. Similarly, it is unneses. 
‘gary to oonsider the case in Feria Gounden 
yv. Kuppa Gounden® (1) which has baen re- 
‘ferred to. In that case the proceedings 
were undoubtedly started by the defend. 
ant who informed the Village Magistrate 
whose duty it was to report that the acsused 
had been guilty of a partioular offense and; 
therefore, he initiated the proceedings. Hore, 
neither Messrs. Spencer & Co. nor Mr, 
Bovill did anything of that kind but they 
merely expressed their honest opinion and 
left it to the Police to take any action 
they chose, This conolusion is also support: 
ed by a very recent -judgment. of Lord 
Reading, L. O. J., on facts almost exactly 
similar, which has not yet been reported. 
This -ground is sufficient for the disposal 
of the appeal. I am not, however, to be 
understood to be differing from ‘the ‘other 
findings both’ as to reasonable and pro: 
bable sause and ‘absence of malice. 

_ The appeal fails and is dismissed with 
costs. 


KRISANAN, J —I entirely agree. 
M. O, P. T 
Appeal dismissed, . 
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LAHORE HIGH COURT. a. ee 
. Lerrers Patent Appgat No, 126 or 1920; ` 
Desember 4, 1920. 
Present :—Mr. Shadi Lal, Chief: J astise, :. 
: and Mr. Justice Leslie Jones. : 
HARI SIN GH—OAVEATOR— APPELLANT: 
- versus “`. : 
Badira LACHHMI DEVI—- 


Te ÅPPLIOANT— RESPONDENT. | > 
_ Hapert- evidence, value of, K 


The evidence of askilled witness, however.,emi. 
nent, as to what he thinks may, or may nob have, 
taken place under a particular combination of 
circumstances, however confidently he may speak; 
is ordinarily a matter of mere opinion, Human 
judgment is fallible Human knowledge. is R 

and imperfect. [p. 226, col. 1.] 

An expert witness, however , impartial he ‘may’ 
wish to be, is likely to be unconsciously’ prejudiced 
in favour of the side whioh calls him. The mere 
fact of opposition on the part’ of the other side 
is apt to create a spirit of. partisanship and 
rivalry so that an expert witness is unconsciously 
impelled to support the view taken by his own 
side, Besides, it must be remembered that an 
expert is often called. by one side simply and 
solely because it has been ascertained that he holds 
views favourable to its interests. [p. 226, col. 1.] 


: -Letters Patent appeal against the following 
judgment of Mr. Justice Wilberfordsa, dated 
the 24th June 1920; in Probate Oase No 28 
of 1918, granting Probate: — a 


JUDGMENT, - 

WiILBERFOBOCB, J.—In this odse Sardarni 
Lashhmi Devi, mother of Sardar Krishen Dey 
Singh, asks for a Probate of the Will of bar 
son, executed on ‘the 23rd of Ostober 1914. 
He was then ‘suffering from influenza whioh 
he had oontraoted by the lsth of Ostober 
and pneumonia which started on the 22rd, 
and he died on the 25th of October. Tha 
petition is opposed: by’ Sardar Hari Singh, 
the unsle of the deseased, and with him 
Musammat. Bhag Sudhi, his step- mother, 
has ‘associated herself. The objections ` of 
Sardar Hari Singh. were that the Will 
was not executed: by the deaeased, or that 
he had not a disposing © mind, “and” ‘that 
the Will, if exeonted, was exesuted under 
‘undue influence. ‘This last objection has 
been abandoned: {sge my order of ` 15th 
June. 1920). . Therefore, there remains for 
‘gonsideration the- question: ‘whether. . the 
“Will was -exeouted by” Krishan Dev Singh, 
and, if BO, whether: he. was of “disposing 
mind, For practioal purposes, ‘the. ‘position 


n 
at 
| 


of the saventor is, that the wal has been , 


ia 
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vproved to be a forgêry or, if’ not,” that 
‘there are sush strong ciroumstanees, point- 
Ing ta its being a forgery, and that the 
evidence of the petitioner is so interested 
and untrustworthy that the: Probate should 
mot be granted. . on a 


' The position taken ` up = - Ohaudhri 
Shahab ud-Din for the petitioner is, that, 


‘in the first place, the Win was in no 
way an inoffisious one; Krishen Dev 
Singh’ was a’ boy who had been 


eduoated at the Aitehison College, and was 
just‘over 19 years of age, and had been ‘under 
the care of his unole,Sardar Hari Singh, sinos 
the testator had arrived at majority he had 
had-oonstant quarrela with Hari Singh about 
his‘ property and was on bad terms with him, 
For this - reason it was natural that: he 
should wish to'leave the property away 
from‘ his unele and in favour of his mother, 
This position is not contested by Mr. Sheo 
Narain for the saveator, but the learned 
Counsel points out that, in any oirsnmatanoes, 
the mother of the testator would have 
susseeded- to a life-estate and that there 
was, therefore, no apesial reason to makea 
further provision for her. 


_ The Willis stated to have been executed 
in the handwriting of Krishan Dev Singh 
at 9 AM, on 28rd Oatober, 1918. This is 
alear from the statement of the attesting 
witness, Pir Bakhsh, taken by me on the 


2.nd June 1920. The testator is admitted ` 


to have been in a serious oondition at the 
time, and the Will is said to have been 
written by him after propping himself up 
in bed: He is said to 
knees and to have written iton a book and 
to have taken about an hour over the pere 
formance, 
was- his servant, to feteh Mirza Jalal Din, 


Barrister, who had done legal busjness with . 


him in his litigation with Hari Singh and 
was also his personal friend. Mirza Jalal Din, 
who lived about halfa mile distant, arrived 
with little delay, and atthe request of the 
testator signed the Will after which Pir 
Bakhsh also affixed his signature. Sub 
sequently. Dr. Hira Lal visited the patient 
at about 9 or 10-a.m., and found him ina 
state bordering upon collapse, and, assording 
to Mirza Jalal Din, was asked whether he 
would :also attest the Will, but he refused 
ag he. did not, wish, to deprers his patient, 
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He then sent Pir Bakhsh, who. 


291 
Ascording to Dr. Hira Lal, Mirza Jalal Din 
did mention a Will and asked him either 
to hesr it read out or to sign it. He states 
that he refused to have “anything to do’ 
with the matter and did not see the Will, 
Obaudhri Stahab-ud-Din also refers to per-! 
tain statements of. witnesses produced by’ 
the other side whieh he sonsiders are in his- 
favour. One Partab Singh, a Granthi, says 


- that he visited the patient on the 22nd, 


23rd and 24th of Ostober, and that on bian 
second visit, nafnely, the 23rd, Mirza Jalal 
Din wes spenking about getting a doen’ 
ment executed by Krishan Dev Singh, but 
as the visit was between 10 and 12a, m.: 
in the morning, this statement hardly assists 
bima There: is the statement of another 
witness prodused by the opposite party on 
the same subject, namely? Jagan Nath, who 
states that on bis sesond visit to-.the 
deceased his mother asked whether he was 


- eapable of exeoutirg a Will, and that he 


said that; he was not. The witness says 
that he thinks that the testator died 

the day following his . second: visit, but 
his statement is too vague and indes 
finite to’be of assistance to either party, 
There, therefore, remain on behalf of the’ 
petitioner the statements only of Mirza 
Jalal Din, Pir Bakhsh and Dr. Hira Lal 
and it has to bee considered especially whe- 
ther the statements of the two attesting 
witnesses are true.. In their favonr there. 
is the fact that they would haye been: 
persons naturally ealled in to attest a Will, 
Mirza Jala! Din was.not only the legal ad. 

visor, but the olose friend of the testator, 
while Pir Bakhsh was a very old servant of 
the family, There is also some sorrobora. ° 

tion that a Will had been exesnted, afforded 
by the statement of Dr. Hira Lal, Against 
the truth of their statements, there.is, first, 

the faot that Mirza Jalal Din has not bad 
a particularly reputable career as a Barrister, 

In 1917 he was practicing hefore the Kar.. 
rachi Courta, and on the 13th of July 1917 
he was removed from the office of Pleader. 
of the Judicial Commissioner’s Court on: 
the ground that he had taken fees in: 
eases in which he did not appear, and it 
was remarked in one oa3e. that it wag 
diffisult to believe that he had any intention 
of filing a plaint when he sent for the 
money for that purpose, and that hia state- 
ment that he had engaged a substitute was. 
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false. The order, it is true, was passed in 
his absence, but the remarks of the Judicial 
Commissioner were based upon the statement 
put in by Mirza Jalal Din and other 
evidense; and up to this date, after one 
, futilp attempt to get the ex parte order sot 
aside; the order remains in forse, and Mirza 
Jalal Din, in sonsequenee, on the 19th Dasem- 
ber 1918 gave ad undertaking to practise 
no longer in the Punjab, until the order in 
question was set aside. It is also urged that 
he is, for practical purposts, a benefisiary 
- unde? the Will, as, on the 9th of November 
1918, t.e., on the first day after the kiria 
ceremonies of the deceased, the widow exesut- 
eda power-of-attorney in favour of Mirza 
Jalal Din giving him absolute sontrol over 
her large property, He also made the 
extraordinary osonflifion that he was not 
removeable from this post until all her affairs 
were settled up. As for Pir Bakhsh, he is an 
adherent of the deceased, and in this capacity 
“had been prosseded against under seotion 
145, Oriminal Prosedura Code, by Sardar 
Hari Singh; and it is urged that he may 
expest to be benefited if the Will ia maintain- 
ed. The evidence of Dr, Hira Lal is eon- 
sidered trustworthy by both sides, but if is 
pointed out that he did not see any Will and 
is vague in his memory. as to what was said, 
In addition to these sritis®ma the saveator 
has produced two handwriting experts, Mr, 
Hardless, and Mr. Brewster, who both 
unhasitatingly pronounse the Will to be a 
forgery. The osaveator has also addased 
Captain Nelson and Lt. Ool. Maokenzie 
to show that, on the day of the alleged 
-exeeution of the Will, the testator was insap- 
able of writing it. He has also produoed 
Drs. Jagan Nath and Jai Ohand to testify as 
to the oondition of the patient. 

I will first diseuss the medical svidenoe 
regarding the possibility both from a physioal 
and mental point of view of the Will having 
been exesuted as stated. Dr, Hira Lal was 
the regular attendant upon the patient. He 
states that he saw him on the 18th of 
Ostober when be was suffering from influenza 
and again on the 22nd and 23rd. He had 
developed pneumonia on the 220d, and was 
ordered perfeot rest. On the 23rd he waa 
atill able to speak intelligently and bis 
mental fasulties appeared to bein ordinary 
state: “He was so weak that he sould 
pot sit up,” but in re-examination the Doetor 
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stated that it would have been possible for 
him to have sat upon the 23rd. He saw 
him on that date betweasn 9 and 10 a. a. 
There is nothing on tha resori as to the 
qaslifisations or praetica of Dre, Hira Lal, 
but both Qounsel admit him to be oeffisient 
and trustworthy. Itis obvious, therefore, 
that he-is in a far batter position to desoriba 
the patient’s oondition than Captain Nelson 
and Ool. Maskenzie, who are morely dəpos- 
ing on information furnished by Dr, Hira 
lial, or by presaviptions, In addition to 
Dr, Hira Lal, tho patient was visited by 
De. Jai Chand, on the 20th and 2lat. Hə 
gave him prassriptions on bath thess days, 
although the sscond doa3 not appear to hava 


- been dispensed, He says that on the 2lat 


pneumonia had supervaned, and this is 
possibly oorreat, although he appaara to have 
made a perfaustory examination, and although 
his prascription, P, 20, does not nesassarily 
indisate, assording to Col Mackenzie, that 
the patient was suffering from pneumonia. 
His evidenas, therefore, helps little to dis- 
oover the exast situation on the 23rd. De, 
Jagan Nath helps still less as he refased 
to take over the medical treatment, as an- 
other dostor was in ohargaand hse gave no 
pressriptions, and is also vague as to the 
actual dates on whioh he visited, Thera 
remain, therefore, the statements of Uaptain 
Nelson and Ovl. Maskenzie. They have 
based their opinions mostly on Dr. Hira 
Las presoriptions, and on their general 
knowledge of the aourse of pneumonia 
devaloping on influenza. I do not think 
their évidense of any valus in the faae of 
Dr. Hira Lal’s statement. They base thair 
opinions largely on pressriptions P, 17 and 
P. 18 whish ware written by De Hira 
Lalon Ostobar 23rd. These pressriptions 
show that the patient was on the border of 
collapse, and that De. Hira Lal, therefore, 
prescribed very strong heart stimulants; bat 
this was at 9 or 10 A. b, and sannot ba 
beld to prove that the patient’s sondition 
was similar at 5 A.M, In faot, it oan reason: 
ably be argu2d that the approaching collapse 
whioh Dr. Hira Lal feared at 9 or 10 a.m. 
was due tò the exertion of writing the Will 
at 5 a. 4. Oaptain Nalaon was sonfidant 
that it was imxsible for the patiant to 
have 3a¢ ap in bad and written the Wall on 
the 23cd at 9 or 10 a.m, and Gol. Maskenaia 
thinks that it is improbable that he gould 
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have done so. The latter opinion practically 
bears out the opinion of Dr. Hira Lal, but, 
as I have stated, the opinions of neither of 
these undoubtedly well-qualified Dostors, 
who did not see the patient, san be held 
in any way to affect the value of Dr. Hira 
Lal’s statement, nor baye they any import- 
anso, or syen relevance, with regard to his 
condition at 5 A. |m. L hold, therefore, that 
it is not shown that it was impossible for 
the Will to bave been written at 5 a.m. nor 
even improbable if, as was presumably the 
case, the patient felt death approashing and 
thought that he should execute the Will at 
onse, Even Col, Mackenzie admits that, in 
cases of influenza and pneumonia, there is 
sometimes a slight reduotion of temperature 
in the morning, The petitioner’s esse ir, 
therefore, not affeoted by medical evidenee, 
There has next.to be sonsidered the value 
of the statements of Mr. Hardless and Mr. 
Brewster, two well-known handwriting 
experts. This evidence is somewhat difficult 
to eriticise as handwriting experts stand in 
an impregnable fortress of their own, and 
the valne of their statements san, with 
difficulty, be tested by laymen or even by 
learned Counsel. A further difficulty in this 
case is that the only other admitted pieses of 
handwriting of the deceased, namely, seven 
letters with some envelopes addressed to Mirza 
Jalal Din, were written by the testator when 
in good health. Even handwriting experts 
admit that comparison under sush oirsum- 
stances is rendered more difficult (see Osborne 
on Questioned Documente, page 199 and page 
91 ef seq). In spite of this fast, however, the 
experts have found no diffisulty in pronouncing 
the Will to bea forgery. Mr, Brewster states 
that in the dosument itself there is inherent 


evidence of forgery. His ressona are that the . 


Will bas been slowly and very oarefully written 
with numerous pen pauses, pen lifte, and deli- 
sate re. toushings whieh are not found in genu- 
Ling writing, nor are they found in the ordi- 
nary writing. He thinks the writing of the 
_ Will ineonsistent in itself in many plaves 
_ inasmuch as two or three letters only are 
written at one operation, but later cn the 
second page the slow method was forgotten 
and some words containing six or four letters 
were writien witLont lifting the pen. He 
thinks that in at least two oases the strokes 
of the letters bad been made wrong way 
ronrd and he considers these inoonsistencies 
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delisate additions and re-toushings not oom 
patible with the writer being in a condition of 
prostration, He also refers to the finger and 
hand movement and the different angle of pen 
presentation and sareful joinings between the 
letters. It is diffeult for me to expresg any 
opinion on Mr, Brewster’s evidences, but the 
following remarks are not out of plase. It 
appears to me only natural that a. man in a 
condition of great weakness, as the testator 
undoubtedly was, should have written slowly 
and sarefully with pen pauses and pen lifts. 
As for re-toushings, Mr. Brewster referred 
especially to the ‘7 of the word “last” in the 
first line, and the “hk” of the word “baye” 
in the foarth line. It appears, however, 
that the writer was acoustomed iu ordinary 
health to make similar re-foushinge. I would 
refer to the “b” of tle word “bearer” in 
page 7 and to five “as” in the same letter, 
and also to two “he” in page 13. These 
examined under a miorossope all appear to 
have been made separate from the original 
letters. They all also appear to have been 
made from the top as the finish of the 
stroke is in lighter ink and the same ig the 
case with the re-toushings in the Will, As 
for the inconsistencies in the writing in some 
eases on the first page more than three or 
four letters appear to have been written 
sonsecatively; (eee for instanes the words 
“inherited” and “aoquired ”). This matter 
also does not appear to me of vital import- 
ance as the writing of a man beginning to 
write in the state of exhaustion may easily 
improve as he goes on. Aa for the angle of 
pen presentation, if may be: different, but 
cannot this be assounted for by the conditions 
under which the Will was written? I may 
finally refer to Mr. Brewster’s own remark 
that a man, who is not soonstomed to writ. 
ing legal documents, may write such a dosu- 
ment more slowly than he would write an 
ordinary doonment. Mr, Hardless's evidence 
was taken at greater length but most of the 
above remarks apply. He gave eight reasons, 
His first reason was an irregular movement 
in page 1, ¢. e., the use of the simple finger 
movement in some plases and the sombined 
finger and wrist movement, This has also 
been referred to by Mr. Brewster. He next 
refers to pen ecope, namely, the length of 
the writing without the ehange of pivot, 
He thirdly refers to pen prese.tation and 
next to pen pressure, The differenee in this 
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respect may easily be acsonnted for by the 


sonditions under which the Will was written. 
The same is the oase with the alignment, the 
sizing and the spacing. He referred also 
to assumed tremulousness of the Will, and 
thought that the tremulousness would- have 
Keen more. uniform, if it had been natural. 
He referred espesially to the word “Sardar” 
in the last line and he did not think that the 
dddition of the “e” in the word “ ba 
was natural, nor the change of the word ‘ 

in “expenses.” Among othér features, o 
nidticed the firmness of the under-stroketelow 
the date, and that below the Signature and 
of -the oross-bars to the “T,” There is 
little more ‘that I san say regarding his 
evidence in partioular, ~~ 

: The value of expert evidenes in general on 
handwriting was alr6 dissnssed at sonsider- 
able length before me. On the one hand, two 
books by Mr. Hardless and hia son were 
shown to me, as they sontained a large 

pumber of instanses in which the evidense of 
these undoubted experts has been assepted 
by Courts. In faot these two books are 
little- more than advertisements of the 
writers. On the other band Mr. Shahab-nd- 
Din refers to -certain cases in whieh their 
avidense has not been acted upon :— 

Srikant v. Emperor (1), Ishar Das v, 
Emperor (2), Jalal-ud-din Y, Emperor (3), 
Basrur Venkata Row, In re (4), Suresh Ohandra 
Sanyal v. Emperor (5), Lalta Prasad v, 
Emperor (6), Punjab National Bank, Limited 
y. arcantile Bank of India, Limited (7). 
The general trend of tbese judgments is 
that it is unsafe to base a sonviation merely 
én the evidence of handwriting experta. 
The value of sueh evidence has also besn 
discussed in many sommentaries on evidence, 
seo, for instance, Field’s Evidence Aot, 6th 
fidition, page 194; Roger on Expert Tes» 
timony, pages 458 469; Best on Evidence, 
page 237; Taylor on Bividence, Volume I, 
page 63; Sanjiva Row’s Evidence Ast, page 
pe and Wigmore’ s Prinsiples of J ndisialProof 

“(178 A. L; J.444; 2 Or. L. J. 353, : 

Z- (2) 18 P. W,R, 1908 Or; 8 Cr. Is J, 75. 
| (8) 16 Ind, Cas. 979; 18 P. W. R, 1912 Or. 147 P. 
cL. B. 1912; 18 Or. L., J. 563. 


(4) 14Ind, Cas. 418; 11 M, L. T. 93,22 M. LJ. 
270; (1912) M. W. N. 126; 18 Or. L. J. 226; 86 M, 


159. 
< (5) 14 Ind, Oas. 753; 16 O. W, N. 812; 39 C, 606; 
183 Cr. L. J. 289, 
(6) 5 Ind, Oas. 855; 18 O, C. 1;11 Or. L, J. 114. 
~ {778 Ind, Cas. 98, | 


"e | 


INDIAN OASES, 


- [1921 


pages 70 and 71 and page 417, 1913 . Edition, ` 
in whieh he gives a oarisature of the -usual 
handwriting expert, I am in no way inolived 
to diseradit the value of such expert ` testi- 
mopy, which, in some oases ezpesially, 
may be sonelusive, or, at any rate, of great 
importance, but I eannot help :thinking that 
it is extremely dangerous to generalise in the. 
way the experts have done when the ques-2 
tioned writing has been exeouted ‘during a. 
state bordering on prostration. It appears 
to me most unsafe to accept the expert 
opinion regarding the ahakiness, tremulous- 
ness, want of oare or exsess of sare in a 
writer writing under such conditione, ‘and it. 
may be nolised in this case that neither of 
the experts has even stated that he possesses 
much experience regarding the writings of a. 
sick man. After all, in suoh circumstances, 
it is the human factor whish has to be taken 
into consideration and this human fector is 
capable cof produsing many variations and. 
inconsistensies, At the most, I wovld hold 
that the handwriting expert evidence in this 
case has raised some slight suspicion as to 


the genuineness of the dosument; but this 
slight suspicion is of no moment unless 
strongly sonfirmed in other ways. i should 


also mention that two laymen, Mr, Kelly 
and Lala Bihari Lal, support respistively the 
proponent and the saveator. 

It, therefore, remains to consider. whether 
tke grounds which Mr, Sheo Narain” has 
made out against believing the statements of. 
the attesting witnesses are sufficient. It mày- 
be admitted that Mirza Jalal Din was-in- 
terested in the making of this Will, atid that 
Pir Bakhsh might also have agreed to give 
assistance, and it may also be admitted -that 
it would have been more satisfastory if other 
pereons had been called in to witness the 
Will, but it must be remembered that the 
testator was-at the time a stranger in Lahore, 
and, as far as be was sonserned; he. may have 
thought that the signature of the two attest- 
ing witnesses was sufficient. Mr.:‘Sheo Narain 
also points ont that the Will shows a know- 
ledge of legal phraseology which sould not 
have been expected of the testator. He 
refers to the use of the words ` ‘bequeath, 4 

moveable” and “immoveable,” "inherited 
and acquired” but the testator was a well- 
edusated man, and had bad some experiense 
in litigation, and was a great friend of a 
Barrister. J have already referred to the 
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` statements of Partab Singh and De. Jagan 
Nath. The latter is vague and the former 
doss not appear to be entitled to much balief. 
There is also the statement of Lala Nand 
Kumar, butit is also vague, On the other 
hand, there are many reasons for believing the 
Will to be. genuine. Krishan Dav Singh 
himself would have been naturally inslined 
to make it. Dr, Hira Lal’s statement that 
Mirz» Jalal Din wisbed him to hear the Will 
read out or to sigu it, is important as this 
strongly signifies that the Will was then in 
existence. I believe Mirza Jalal Din’s state 
mont on this point as he would hardly have 
bothered Dr, Hira Lal merely to hear the 
Will whieh would not have helpev his oase, and 
it is far more probable that he would have 
asked himto signit. He sould not hava 
taken the risk of the forgad Will being shown 
to Krishan Dev Singh in Dr. Hira Lal’s 
presence. I think, therefore, that this əvi- 
denee shows thatthe Will was in exiatence on 
the 23rd and was genuine. It is also remark- 
able that, if Mirza Jalal Dip, or some other 
person connected with the testator’s mother, 
.wished to forgea Will, they should forge a 
holograph document, It would obviously 
have been infinitely easier for Mirza Jalal Din 
to haya written out the Will himself and for 
the forger to have added merely the signa- 
ture of the testator. Another point whieh 
may ba notised ix sonneotion with the mediaal 
` evidense is, that the Will was dated the 23rd 
October when the testator was undoubtedly 
seriously ill. If it was intended to forge a Will 
surely it would have been simpler to have 
ante-dated it by a day or two. Agaio, why 
should the forger have inserted unnecessary 
words like “Sardar” before the signature. 
Finally, against the argument that Mirza 
Jalal Din was pesuniarily interested in the 
drawing up of this Will, there is the fast that 
his gervioes to the son were grajuitons as 
is shown by the sorrespondense, All these 
considerations, in my opinion, outweigh the 
considerations advanced by Mr. Sheo Narain. 
To sum up the oase, therefore I sonsider 
that the statements of the attesting witnesses 


are entitled to belief, and that the suspicion 


east upon the truth of their statements by 
. general considerations, or the expert evidense, 
oan be safely disregarded, 
As for the issua whether the tastator bad a 
disposing mind at the time wnan ns rate 
_the dosument, Mr. sheo Narain admuts thas, 
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if he astually wrote it with his own hand 
as stated by the proponent of the Will, thera 


‘gan ba little doubt that he had disposing 


mind at the time. This appears fo me obvious, 
especially asthe Will was a natural one for 
the testator to have made, and it is not 
nesessary, therefore, for ms fo disonys this 
matter at greater length. 

I grant the Probate to the petitioner and 
the sosts of these proceedings, 





The Hon’ble Pandit Sheo Narain, R. B, 
and Sardar Sewa Ram Singh, for the Appel. 
lant. 

Mr. Zafrullah Khan and Ohaudhri Shahab- 
ud Din, for the Respondent. 

JUDGMENT. —This is an appeal against 
an order ofa Single Jadge in Ohambors 
who haa granted Probate to‘Sardarni Laohhmi 
Davi of a Will propounded as that of her son, 
Krishan Day Singh. , 

We haya heard lengthy arguments from 
Pandit Sheo Narain, on behalf of Sardar 
Hari Singh, the scaveator-appellant, who 
is the uncle of the deseased, but as the 
same arguments have already been dealt 
with in detail in the order of the learned 
Judge, we do not consider that it is neses- 
sary for us to recover the whole ground. 

The Will propounded isa holograph and 
it is soncsded that if Krishan Dev Singh 
wrote it himself he must have had a disposing 
mind. It is further a Will of exactly the 
kind whish, having regard to his feelings 
tiwards his unsle, he might have been ex- 
pested to make, Hxpart medical evidense 
was produced with the objest of showing 
that, in his then state of health, it would 
not hava been possible for Krishan Day 
Singh to write a holograph Will. But this 
evidence, which is indirest, is based mainly 
on a prascription given by Dr, Hira Lal 
some hours after the time at whish the Will 
is allegad to have been written, and we 
agres with the learned Judge in preferring 
the statement of Dr. Hira Lal, who was in 
astaal attendanos on the patient and whose 
varaoity is in no way impugned, to the effest 
that it was possible for the deseased to haya 
written suoh a Will, 

We are not impressed with the evidenos 
of De Jai Chand who, while saying that 
the ps‘iait bad pneumonia on the 2last 
Ostobar, na shatdate wrote out a praserip- 
tion wawa was not clearly one for pneu. 
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` and Dr, Jagan Nath appear to us to sarry their 
own reputation. 


The appellant further relied on the evi- 
dense of two experts in handwriting, Mr, 
Hasdless and Mr. Brewster, who have given 
emphatic opinions that the Will is a forgery. 
Both of these gentlemen have exeseded 
their funstions as experts in stating that it 
was pot possible for aman in a low state 
of health to have written, the Will before 
ns, and, when Mr. Brewster goes further 
and says that his opinion on the subject of 
this Will is absolutely infallible, . he is 
making a elaim whieh is, of course, wholly 
untenable. We cannot, perhaps, do better than 
quote. the words of Normar, J, in the Queen 
V. Ahmed Ally (8), ra he remarked 
that “the evidênoo of a medical man, 
or other skilled witness, however eminent, 
as fo what he thinks may or may not 
have taken plaoe under a particular 
eombination of sirsumstances, however oon- 
fidently he may speak, is ordinarily a mere 
matter of opinion. Human jndgment is 
fallible. Human knowledge is limited and 
jimperfeot.” Moreover, to quote Ryan cn 
Criminal Evidence in British India, Edition 
1912, page 127, “It must be borne in mind 
that an expert witness, however impartial 
he may wish to be,is likely to be unsongsionsly 
prejudiced in favour of the side which 
ealls him. The mere fact of opposition on 
the part of the other side is apt to sreate 
A spirit of partisanship and rivalry, so that 
an expert witness is unsonsciously impelled 
- to support the view taken by his own 
side. Besides, it must be remembered that 
an expert ia often called by one side simply 
and solely because it has been assertained 
that he holds views favourable to its inter- 
ests.” That, of course, is exactly what has 
happened in the present case, 


- The standards with whieh the Will has 
been compared are a number of letters 
prodused by Jalalnud.Din, one of the 
signatories to the Will, as letters written 
to him by the deceased, with whom he 
was on very friendly terms. In hbis 
order, the learned Judge in Chambers has 
spoken of these letters as having been 
admitted to be in the handwriting of the 


(8) 11 W. R. 25 Cr, 
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deceased, Counsel for the appellant has 
told us that ro formal admission to this 


' effect was ever made, but of the fast there 


can be no doubt, as, apart from the evidence 
produced Ly the propounder, the soaveator 
himself produced a witness who swore that 
there letters are in the handwriting of the 
deceased, and Connsel himself admits that 
this is most probably the sase. He further 
admits that, if these letters were not 
believed to be genuine it would have been 
quite possible for the eaveator to produse 
other documents that were. At any rate, 
it is on these letters and envelopes that the 
aritisisms of the handwriting experts are 
based. 

We propose to diseuss this question of 
handwriting from rather a different point 
of view. The deceared developed irflnerza 
on the 18th Ootober; the Will is supposed 
to have keen written early in the - morning 
of the 23rd ; some kours later he was very 
seriously ill, and hedied on the 25th. Publis 
referense to the existence of a Will was 
made on the 9th November and it was 
astually registered on the 14th November. ` 
Let us now suppose that, as alleged by the 
saveator, the deceased wrote no Will and 
that it beaame necessary to forge one. It 
is unlikely that the idea of forgery would 
have taken prastioal shape before the 25tb, 
or, indeed, would have developed at all before 
the 23rd, as there oan be no doubt that if 
the deseased bad known he was likely to die. 
He would have made a Will of this kind 
while he was physically capable of doing so. 

A decision to forge having been reached, 
the first thing nesessary would be to make a 
draft of the Will which bad to be produced. 
The man on whom this duty would have 
fallenis Jalal ud-Din, a Barrister, who was 
well acquainted with the deceased and knew 
his eapgeities, He sould hardly fail to 
realise that it would be desirable to produce 
a Wil), which, while somplying snffisiently 
with legal requirements, was nevertheless 
soushed in language. whish a young man 
of the attainments of the deceased was likely 
to have used. The propounded Will, however, 
as Counsel for the appellant himself urges, 
contains language and is written in a form 
of whieh the deceased, though he was well- 
edneated, would most probably have been 
inoppable, and it dees not appear to us to 
be likely that if he had to draft a forgery, 
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managed somehow to picture to himself the 
- state of the health of the deosased at the time 
at whieh he is supposed to have written the 
Will and the very position in whish he should 
have written. He has thus introdused into the 
forgery just those very differences which we 
should expest to find between the writing of 
a man sitting up at a table in good health 
and that of a siok man propped up in bed 
with his paper on a book on his knees, He 
has even been slever enough to bring into 
the forgery that more up-right style of hand- 
writing which sush position would ‘otually 
induce, In faot, he antisipated in his imagi- 
nation the very posture in whish, aovording 
to the medioal evidence the Will must have 
been written if it was written by the deseas- 
ed at all, 

These combinations of extraordinary slever- 
ness and great but avoidable stupidity and 
elumsiness on the part of men who had 
' ample time to think ont the forgery in .all 
its details and oorrest all obvious defests 
appear to us strongly to contra-indicate the 
theory of forgery. 

As regards the direst evidense, the witness 
Jalal-ud-Din, is no doubt a man who was 
himself deeply interested in gettinga Will 
made, and we do not believe him when he 
says that the deséased had no assistance 
in making it. We think, however, that 
this denial on his part, though it is, of 
course, nonetheless exousable, may be 
traced to the prominence given by the 
-caveator in his pleas to a plea of undue 
infinence. In the pleas, forgery was not 
clearly alleged and if the propounder and 
his friends knew that they had a genuine Will 
in their possession, they would naturally be 
inelined to regard their position on that 
point as unassailable and attach more im- 
portanoe to the allegation of undue influence. 
They would, therefore, try to make out that 
the deseased wrote the Will unaided. An 
issue was framed on this plea, and it was 
not abandoned until a late stage in the 
ease. 

Counsel for the appellant somplains that 
a number of servants and the mother of 
the deceased ought to have been produced 
in support of the Will; but there is no 
‘reason to suppose that the servants referred 
to, though they were present in the honse, 
were present in the room when the Wil 
was written, and as to the non-production 
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of the mother, who is said to have been 
present in the room, it has been explained 
to us by Counsel for the respondent that 
ehe was being kept in reserve in order to 
meet sush evidense as the caveator might 
produce on the subject of undue infinenoe. 
Afterwards, when her Oounsel wished to 
produse her, the saaveator objested and ber 
evidence was not taken. Another offer to 
produce her was made daring the sourse 
of the appeal before us and if was not 
acospted. The lady has been attending 
Court with Jalal nd Win and there can be 
no doubt as to the kind of evidense which 
she would have given. There is no reason 
to suppose that her produstion would have 
helped the caveator, or failed to help her 
OWD 0888., 


The other direst evidenc3 is that of an 
od servant, called Pir Bakhsh, who no doubt 
had reason to dislike the oaveator, Hari 
Singh, but is otherwise uninterested. Counsel 
for the appellant has made a surious oriticism 
of the desoription by this witness of himself 
which follows his signature to the Will. 
He says that, obviously, the witness was 
abont to write that be was servant of Hari 
Singh but corrested the ‘H’ into ‘R’ and 
then wrote Krishen Dev Singh as the 
name of his master. There has no doubt 
been a sorrestion whioh may have been 
what Counsel alleges it to be, but, if so, 
thongh it would be quite natural ina man 
who was suddenly called vpon to attach 
his signature and description without having 
thought out oarefally what Le was going 
to write, it would be mush less natural 
in the oase of a signature to a forgery 
regarding which all the details had been 
oarofully planned. 


The direot evidence in support of the Will 
is, in our-opinion, strongly sorroborated by 
the statement of Dr, Hira Lal as showing 
that there was already a completed Will in 
existenne when he visited the deceased on 
the morning of the 23rd. He did not see 
the Will but the impression left on his mind 
was that Jalal-und-Din wanted either to 
read him the Will or to get him to sign 
it. The witness says that he tried to ‘evade’ 
Jalal-ud Din’s request, from whioh it appears 
that the matter was pressed on him though 
there was no reason why Jalal-ud Din 
should have assumed sach an unnesessary 


a 
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Jalal ud Din would have been guilty of 
such an obvious aud fundamental mistake. 
Moreover, apart from the question of the 
languange used in the Will, it is written 
entirely without punctuation, as is the 
sustom in English legal doonments, Of that 
eustom Jalal-ud-Din would be well aware, 
but the deceased would not. The standards 
show that the deseased was very careful 
about his punotuation and any one preparing 
a draft forgery would hardly be likely to 
make this unnecessary departure from the 
custom of the deceased® as evidenoed by the 
letters on which the forgery had to be 
based. We have no doubt that if Jalal- 
ud. Din had set himself, as on this theory 
of forgery he must. have done, to prepare 
a draft, having plenty of time to think 
over it, he would have drawn up something 
which would not have been open to these 
obvious oritisisms. 

Counsel for the appellant does not pretend 
to be able to say by whom the actual forgery 
was done, but the suggestion is that it 
was either Jalal-ud-Din or some, person, 
employed by him, Mr. Brewster, we notiae, 
has given it as his opinion that the Will 
is neither good nor bad forgery, but in 
this opinion we are unable fo sonour. Mr. 
Kelly, the Prinsipal of the Aitshison College, 
who was for many years well-acquainted 


with the handwriting of the deseased, bas | 


stated that the Will is unmistakably in 
his handwriting. The result of our own 
observation is, moreover, that if the Will 
is a forgery, it would be a very remarkable 
piese of work, 

' The handwriting of the deseased was 
distinctive and full of obaraster, and, as 
the learned Judge in the Obambera has 
pointed out, a decision to forge a holograph 
Will in suoh handwriting would have been 
very bold and attended with much tick. As. 
suming, bowever,that snob adesision was taken, 
a forgery of the kind whieh is now supposed 
to be before us would have demanded mush 
prastice as well as great skill Hven if the 
matter of punetnation did not strike the 
author of the draft, it oan hardly have 
failed to strike the author of the forgery. 
There must haya been numerous supies 
made before the final copy whieh was to 
be tendered ‘in QOourt sould be produced. 
The experts have laid stress on the fact 
that eertain words in the Will show what 
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they dossribs as “delicate re-tonshings.” 
These re-foushings are, however, few in 
number and show no signs of attemoial 
concealment, being perfectly visible to th: 
naked-eye. There is nothing in the least 
delicate about them and they are not.the 
kind of re-toushings whieh an expert forger 
might have been expescted.fo make, Thus, 
the forgery is in no way improved as such 
by the donble stroke in the letter ?' in 
the word ‘last’ ar by the lengthening of 
the letters ‘Pand ‘se’ in the word ‘bequeath’, 
so as to bring them down to the leval 
of the line. There is, we notice, another 
e’ in the word ‘inherited’ which is written 
well above the line, but, though the forgar 
is supposed to have thought if nesessary 
to make a clumsy addifion to the- Arab 
‘e’ in ‘bequeath’, ha found himself under 
no such necessity with regard to the second 
e in inherited,’ though if the one amend- 
ment was desirable, so equally was the 
other. 

The experts appear to us lo have given 
their evidense as if they thought that the 
forger was pressed for time and had to make 
all his eorrestions and re-touchings in his 
first and only effort. Thu, they think that 
the addition of an e right above the line in 
the middla of the word ‘moveable’ from whieh 
the first ‘e’ had been omitted when the word 
was first written, is a distinet sign of forgery, 
To our minds, it indieates exastly ‘the 
reverse. Waen we are considering the work 
of a supposed forger in making a final sopy 
of his work, the only point of view, though 
this was not that of the experts, from which 
the insertion of this “e! san bo regarded as 
a sign of forgery is.that it was the deliberate 
amendment showing the very greatest astute» 
ness. We need only add, as regards these 
re-toushings that the deceased, as the stand. 
ards show, was ia the habit of making them 
and it is obvious that in the sonditions under 
whieh this Will is alleged to have been 
written, it would have been natural for him 
to make more of them than when he was 
writing at ease in a state of poerfest health. 
There is, however, another point on which 
this forger, whosa olumsiness the experts 
have been so ready to expose, has shown 
him-elf to bə possessed of extraordinary 
sleverness Not oontent with making a 
forgery whioh isa first-rate reprodustion of 
the cbarasteristios of the handwriting, he hag 
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risk if he had not got a Will ready to 
show to the witness. 

We have no doubt that the Will propounded 
is genuine and was written by Krishen 
Dev Singh. No question other than that 
of the genuineness of the Will has been 
argued before us, and we, therefore, dismiss 
thé appeal with sosts, 

Appeal dismessed. 


iets 


MADRAS HIGH COURT. 
Aerea No, 41 or 1919, 

“ February 26, 1920. 
‘Present:—Justiae Sir Abdur Rahim, Kr, 
and Mr. Juaticoe Moore. 

M. RAMIAH ASARI~—Derenpant No. 2- 
~ APPELLANT 
versus 
P.N.CHIDAMBARA MUDALIAR, 1Hk0reu 
HIS .Gant KRISHNA PILGAI—Puaraties 


AND Dererpast No, 1—Responpent. 
Copyright in unpublished work — Sate of unpublished 
work, when complete-—Purchaser, rights of. 


P. purchased the right to publish and sell 80 songs 
in Tamil composed by D. Shortly afterwards, D. 
sold 47 songs to M., 40 of which were the same as 
those sold to P.; M. published these 40 songs and 
sold them to the public. P instituted the present 
suit to restrain M. from selling all or any of the 
90 songs. It appeared that in respect of the sale 
to P., D, undertook to correct and revise the 
songs, but that he had failed to do so, and it was 
contended that, owing to this, the bargain was 
incomplete, and that no rights of P. had been 
infringed : : 

Held, that the sale to P, was complete and its 
completeness was not affected by the mere fact of 
D. undertaking to revise some of the songs, or 
re-write some of them; that P. had acquired an 
exclusive right to publish or refrain*from pub. 
lishing the songs,and any one publishing them 
without his consent infringed his legal right, and 
that, consequently, he was entitled to restrain M. 
from infringing his rights therein. [p. 280, col. 1.] 


Appeal against the decree of the District 
Court, Madura, in Original Suit No. 1 of 
1912, dated the 20th Desember 1914, 


FACTS appear from the judgment, 

Mr. T. R. Venkatarama Sasiriar, for the Ap- 
pellant.—The plaintiff is not entitled to the 
injanstion. The sale of the songs to him by 
the first defendant was not complete as there 
s 
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was something to be done by the first defendant 
aseording to the sontraet, z.e., to revise the 
songs and esorrest them. This the first 
defendant did not do. The bargain was 
not complete and the plaintiff acquired no 
rights which he sould somplain of haying 
been infringed. See seotion 80 of” the 
Contract Ast, the principle of whieh applies 
to this aase. 

The plaintiff had possession of the 
manuscripts sold to him and he it was 
who enabled the seeond sale to sesond defend- 
ant. He allowed assess to them and 
sannot complain of any infringement of his 
legal right. 

Mr. T. HEthiraja Mudaliar, for the Re- 
spondent—The law is the same in India 
as in England with regard to anauthor’s 
rights in his literary “produstions. An 
author has the right to sell his right 
even in unpublished works. Mansell v. 
Valley Printing Oompany (1). After sale, 
no sesond purehaser, by publication, aan 
slaim a better right than that of fhe 
first vendee. The mere undertaking by 
the author, first defendant, to revise and 
sorrest the poems does not make the sale 
incomplete, as sonsideration bad passed for 
the sale. Seotion t0 of the Contrast Aot 
will not apply to this sase, 

The fact that the manuseripts were in 
plaintiff's possession does not affect his 
legal rights. It does not matter how it 
was sopied, there was an infringement of 
his rights. There is no evidenee that he 
was guilty of lashes. 

JUDGMENT.—The plaintiff, whois the 
respondent in this appeal, purshased the 
right to publish and sell 90 songs in 
Tomil composed by the first defendant and 
paid Rs. 50 asthe price. The second defend- 
ant, a few months afterwards, bought 
from the first defendant 47 songs, 40 of 
wbich, as found by the Distriet Judge, 
are the same as those sold: by first defend- 
ant to plaintiff and paid Rs. 40. He 
published those 40 songs and some others. 
two of whieh are found to be of an 
obscene sharaerer, and sold sopies of them 
to the publics. The plaintiff has instituted 
this suit in order to restrain the seeond 
€efendant from publishing and selling all 
or any of the 90 songs whieh he had 

(1) (1808: t Ch. D 667; affirmed in 2 Ch, D. 441; 
"7 L, J. Ch. 74% 99 L. T, 464; 24 T. D, B, 802, 
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purchased and for damages. He got a 
decree from the learned District Judge. 

The first question argued by Mr. Venkata- 
rama Sastriar, who appears for the second 
defendant, is that, as a matter of fact, 
there was no completed sale of the 40 
songe in question to the plaintiff. The 
basis of that argument is that, socsording 
to the case of the plaintiff bimself, the 
first defendant, thé author, was to make 
eorrections and revise the songs sold to 
the plaintiff but that heefailed to do so. 
We are asked to infer from thatethat the 
bargain was insomplete and, therefore, no 
rights of the plaintiff have been infringed. 
We cannot ascept this contention as the 
sontenta of the two manuseript books were 
sold to the plaintiff who paid for them, 
and the mere faet that the first defendant, 
the author, undertook to revise some of 
the songs or rewrite some of them would, 
in no way, affeot the completeness, of the 
sale. So far as the 40 songs in dispute 
are concerned, we may take it upon the 
facts that they. are substantially identical 
with those sold to the plaintiff, along with 
the other songs. Our attention was drawn 
to section 80 of the Contract Ast which 
says that, “Where, by a contract for the 
sale of goods, the seller is to do anything 
to them, for the purposeeof putting them 
into a state in whieh the buyer is to take 
them, the sale is not somplete until sush 
thing bas been dons.” But, assuming that 
the seation applies td the sale of a som- 
position, such as a song or a poem, what 
the section contemplates is that where the 
parties intended that the -aontract was 
to be regarded as somplete only when 
eertain things were done, the sontraot 
sould not be held to be somplete until the 
ast contemplated was done. This is borne 
out by the illustration to section 80. As 
to whether a contract was complete in a 
‘partionlar case depends upon the fasts of 
that case, in this ease the faets leave 
no doubt that the sontrast was eomplete, 

The next question argued on behalf of 
the appellant is that, there was no 
infringement of any right of the plaintiff, 
if the anthor, that is the first defendant, 
sold the same songs to the sesoni defendant 
being enabled by the plaintiff to do so, 
The fasts fonnd sre that the manuscript 
retained in the possession of the plaintiff 
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after the sale and the first defendant was 
to go over to the plaintiff’s office to 
revise the manuscript. It does not appear 
how these disputed songs were sopied 
from the manuseript, whether by the 
first defendant himself or by one Pisha 
Pillai who was employed in the offise of 
the plaintiff but was apparently a friend 
of the first defendant; whoever sopied 
these songs for the purposes of sale to 
the second defendant, the fasts do not 
enable us to say that ‘this was due in any 
way to the lashes of the plaintiff, The 
seoond defendant, we may take it, made his 
purohase without the knowledge of the 
fast that the property had been sold 
already to the plaintiff. But Mr, Venkata- 
rama Sastriar has not contended, nor 
could he suosessfully contend, that mere 
absence of knowledge on the part of the 
second defendant would be suffisient to give 
him a title to the property. The frst 
purchaser, in the absenose of any equity - 
depriving him of his right, would be 
entitled to the property, 

This we may mention is not a oase 
under the Copyright Act, beeause the 
songs were not published by the plaintiff, 
But there is no doubt that the author 
has an exslusive right to his own pro- 
dustions and he ean also assign such right 
even if the production has not been pub- 
lished. This is well settled law in England 
and there ean be little doubt that this is the 
law in this sountry also. It is laid down-in 
Mansell v, Valley t rinting Company (1), on the 
authority of a series of desisions, that “The 
Common Law does give a man who has oom- 
posed a work a right to that somposition, 
just as he has a right to any other part 
of his personal property ; but the question 
of the right of exoluding all the world from 
copying, and of himself olaiming the əx- 
elusive right of for ever sopying his own 
composition, after he has published it to the 
world, is a totally different thing.” And 
then, quoting from Earle, J., the judgment 
states: "The nature of the right of an 
author in his works is analogous to the - 
rights of ownership in other personal pro- 
perty, and is far more extensive than the 
control of sopying after publication in print, 
whieh is the limited meaning of sopyright 
in its common aeseptation, and whieh is the 
right of an anthor, to which the Statute 
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of Anne relates.” Again, “the right of an 
author of an unpublished literary prodao- 
tion or work of art is not sonfined to the 
paper or sanvas or other material upon 
whieh the work is written or placed. His 
right is an exclusive right to publish 
‘or refrain from publishing if, as he 
may please, and any one who publishes it 
without his sonsent infringes his legal right, 
and does that whish is astionable per se. 
It matters not how the wrong doer obtained 
the production whieh he publishes, whether 
he took away the suthor's original material, 
or whether he only sopisd it or whether 
some third person sopied it, and passed the 
oopy on to him.” There oan, therefore, be 
no doubt that the plaintiff acquired a valid 
right to the composition, and that he ia 
entitled fo restrain the defendants from 
further infringing his rights therein. 

The learned Judge has also given damages 
against the first defendant, and rightly ao. 
‘The first defendant’s scondust in this case has 
been extremely blameworthy. He firat sold 
the rights to the plaintiff-and then surrepti- 
tiously purported to sell them again to the 
second defendant aad received considerations 
from both, 

The appeal is dismissed with sosis of the 
first respondent (plaintiff.) 

L M, OG P 


Appeal dismissed, 


LAHORE HIGH COURT. 
Sgoonp Cryin ArregaL No. 1378 or 1919, 
Ostober 18, 1920, 

Present :—Mr, Justice Abdul Raoof. 
MOHAN LAL --PLAINTIFE — ApPELiant 
versus 
MAYA MAL AND ANOTHER— DEFENDANTS 


. — RESPONDENTS. i 
Hindu Law— Will in favour of widow, construction 


Wherever expressions indicating the creation of 
a full proprietary right in favour ofa widow are 
found ina Will she is to be treated as taking an 
absolute estate. [p. 282, col. 2.] 

Second appeal from the decree of the 


District Judge, Kulu, at Dharamsala, Dige 
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trist Kangra, dated the 3rd May 1919, 
reversing that of the Subordinate Judga, 
Kulu, dated the Ist Mareh 1919, 

Bakhshi Tek Chani, for the Appellant. 

Lala Fakir Chand, for Respondent 
No. 1, 7 e 

Mr. Gokal Ohan? Narang, for Respond- 
ent No, 2. A 

JUDGMENT,—The fasts giving risa to 
this sesond- appeal are simple and are fully 
set forth in the jadgment of the Court of 
first instanee. In order to understand thom, 
it is nesesaary to state the pedigree table of 
the parties. One Gheplia had two sons, 
Hashnaki and Dila. Hushnaki had two sons, 
Ragba and Siripat. Mohan, plaintiff, is the 
son of Ragba. Siripat had a son Pars Ram, 
who is said to have died im the life time of 
Siripat, leaving a widow, Musammat Rapan, 
who is the defendant No. 2 in this ease, 
Dila, the other son of Gheplia, died shildless, 
leaving two widows, Musammat Raunsu and 
Musammat Jai Wanti. Ragba died on the 
23rd April 1896. Siripat died on the 8th 
July 1901. One day before his death, t.e., 
7th July 1901, he executed a Will which was 
unregistered. Under this Will he purported 
to assign his properties in Kulu, ineluding 
the property in dispnte, to Musammat 
Rupan, the widow of his pre-deseased 
son Pars Ram,” and the property in 
Paprola to hia nephew, Mohan, the plaintiff. 
On the 17th Desember 1919 Musammat 
Rupan mortgaged certain shops other than 
those in suit to one Roda Mal for Re. 400. On 
the 9th April 1918, Musammat Rupan sold two 
shops to the respondent, Maya Mal, for 
Rs. 500. The major portion of this 
consideration was Rs. 400 for whioh the 
previous mortgage, dated the 17th Desember 
1909, had been made in fayour of Roda, 
There were some minor items whieh amount- 
ed to Rs. 100. These are detailed in the 
judgments of the Courts below. The two 
shops alienated under the sale-deed are the - 
subject-matter of this litigation. The 
plaintiff instituted this suit on the 22nd 
Ostober 1918 to avoid the sale and get 
possession over the shops on the following 
allegations s=- 

(1). Thatthe family to which the plaintiff 
and Siripat belonged was a joint Hindu family 
and that the widow of Pars Ram, namely, 
Musammat Rupan had only a right of maig. 
benange, 


232 
MOHAN LAL 0, MAYA MAL, 


(2), That the shops were ancestral pro- 
perty belonging toa joint Hindn family. 

(8), Thatin any case there was no oon» 
sideration and neaessity for the sale. 

The allegations in the plaint were denied 
by both the defendants Nos. 1 and 2 on the 
folléwing allegations :— 

(1). That the family had divided and 
that Siripat was “in separate possession of his 
property. 

(2). That the two shops did not form 
part of the ancestral propefty. 

. (3). That the shops along with other 
properties had been transferred by Siripat to 
Musammat Rupan by the Will dated the 7th 
July 1901, 

(4). That ssa separate member Siripat 
had a full right to make the transfer, 

(5). That Musammat Rupan having 
acquired full proprietary right had the full 
power to make the sele in favour of Maya 
Mal, the respondent: and 

(6). That the transfer by the widow was 
made for consideration and legal neseasity. 

By way of replication, the exeontion and 
the legality of the Will was challenged by 
Mohan. The Court of first instanoe on the 
evidence same to the following findings :— 

‘That the shops had been asquired by Dila 
and were, therefore, ancestral property ; that 
the Kulu property, inelndfng the shopr, was 
in the separate possession cf Siripat and after 
him. that of his son’s widow, Musammat 
Rupan;,that the Paprola property was in 
the exolusive possession of Mohan, and that 
Siripat, being in separate possession of Kula 
property, had the authority to transfer it by 
Will. The Will was, therefore validly exe. 
outed, There was some dispute as io the 
construction of the Willand the Coart of first 
instanee was of opinion that it conferred only 
a life estate on Musammat Rupan. Aa to the 
actual exeention of the Will, the Court foand 
that the evidence as to its execution and sub» 
sequent eonduat of the parties established its 
genuineness beyond avy possible doubt. The 
consideration for the sale-deed in the opinion 
of the Court was proved. On the question of 
nesessity for the sale the Court oame to the 
conclusion that the widow was in possession 
of sertain preperty, whish yielded suffisient 
inoome, and that,therefore, legal nesessity only 
to the extent of half the consideration had 
been established. Upon the above findings, the 
Oourt upheld the asle to the extent of half of 
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the shops sold and gua the other half the sale 
was set aside. 

Both the parties appealed to the lowerAppel- 
late Court with the result that the appeals of 
Maya Lal, the vendes, and Musammat Rupan 
the vendor were acsepted while that of 
Mohan was dismissed. The suit, consequently, 
failed in appeal and was dismissed with 
costes, 

Mohan has come up in sesond appeal to 
this Court. Mr, Tek Chand, the Counsel for 
Mohan bas addressed a somewhat lengthly 
argument and has tried in sesond 
appsal to reopen the questions of faot 
desided by the lower Appellate Court. 
The orusial points upon whioh the decision 
of the suit rested were, whether as a 
matter of fact Siripat, the testator, was a 
separate member and as suoh had the right | 
to exeaute the Will. Immediately connested 
with this question, was the question whether 
the two shops, the subjest matter of the 
litigation, had been aequired by Dila and 
formed part of the ancestral property. 
Assording to the finding of the lower Appel- 
late Court the shops were not shown to have 
been acquired by Dila, and that it was fully 
established that Siripat, as a separate member 
of the family, had been in exclusive posses- 
sion of the same. On the question of the 
execution of the Will, the lower Appellate 
Court agreed with the finding of the Court 
of first instance, but as to its construction it 
took a different view. It same to the son» 
olusion that Siripat intended to sonfer a full 
proprietary rignt on Musammat Rupan. She 
was made a malik. The expression “malik” 
made use of in the Will olearly indicates 
that Siripat intended to sonfer a full pro- 
prietary right on Musammat Rupan. The 
following oases were cited and discussed, but 
a careful reading of those oases clearly leads 
to the conslusion that each ease has to he 
desided upon its own particular fasts. One 
thing further is alear from these desisions 
that, whersver expressions indieating the 
creation of a full proprietary right in favour 
of a widow are to be found in the Will, she is 
to be treated as the full owner., See Naulakhe 
Kuarv Jat Kishen Singh(1),. urajmani v. Rabi 
Nath Oha (2), Ram Ohand v. Dewan Chand 


(1) 46 Ind. Cas. 905; 40 A. 575; 16 A. D. J. 564. 

(2; 80 A 84 5A. L.J. 67;120, W. N. 28); 
18 M. L. 3.7; 10 Bom. L. R. 59 7 OL. J 
133; 8 M, L, T, 144; 35 I. A. 17 {P, 0.). 
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' (8), Gurmukh Singh v. Makhan Singh (4) and 
aca Goundan v, Sellappa Reddit 
(5). 


On the question whether the family was a 
joint Hindu family the lower Appellate Oourt 
recorded the following finding :—~ 

There ig nothing whatever to show that 
the family is a joint Hindu family, as urged 
before me, nor that Mohan Lal has merely 
allowed Musammat Rupan to possess and 
manage the Kulu property for the purpose of 
sonveniense,” à 

Asto this findisg Mr. Tek Ghand bas 
argued that-it is not quite clear on the ques- 
tion of separation and has pressed for a re. 
mand on this partioular point. The finding is 
not so clear aa it might have been, but, having 
regard to fast that the lower Appellate Court 
bas upheld the finding of the Court of first 
instances on this question, I am of opinion that 
the judgments of the two Oourts are to be 
read tagether, 

_ Reading the two judgments together, thera 


is no possible doubt as to what the lower 


Appellate Court found, 

After a caraful consideration of the argu- 
ments of Mr, Tek Chand, I have some to the 
sonslusion tzat no good purpose will be 
served in remanding the oase to the lower 
Appellate Oonrt. On the whole, the findings 
upon which the decision of the case has been 
arrived at are findings of fact and I do not 
think that it will be proper for me in 
second appeal to interfere with those find- 
ings, 

The appeal fails and is dismissed with 
costa, 


? Appeal dismissed. 


(3) 18 Ind. Cas. 571; 65 P, B. 1912; 99 P, L. R 
1912; 209 P: W. R, 1912. 

(4) 11 Ind. Cas. 846; 61 P. R. 1911;°147 P. W. R. 
1911. 
(5) 54 Ind. Cas. 524; 10 L. W. 620; 27 M. L. T. 37. 
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MADRAS HIGH COURT, 
Letrers Patent Appears Nos. 10, ll axp 12 
or 1917, 

Oatober 16, 1919. 

Present :—Mr. Justise Sadasiva Aiyar 

and Mr, Justice Odgers, . 
Syed MAHOMED SIRAJUDDIN SAHIB 
THORIN THARAK KADIN awp oraurs— 
RESPONDENTE— ÅPPELLANTS 
versua 
Syed SHAH GULAM JAILANI SATAR 


SAHIB AND OTHERS—- RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 92, O. I, 
r. 10, O. XXII, 7. 1—Scheme suit—Prayer, inter alia, 
for appointment of trustee— Withdrawal of suit— 
Court, power of, to transpose parties and adjudicate on 
merits. 


In a suit instituted under section 92, Civil Pro- 
cedure Code, where the pleintiff applies to with. 
draw the suit and it appears tothe Courf that 
his object is to prevent the Court from deciding 
the suit on the merits, the Court has power to 
allow the suit to proceed with some of the defend- 
ants as plaintiffs notwithstanding the withdrawal 
by the plairtifi from the suit. 

The language of clause 2 of rule 10, Order I, 
Civil Procedure Code, is wide enough to give a 
Court power to add either as plaintiff or as defend- 
ant any person, that is, whether already a party, 
as defendant or plaintiff, so as to enable it effec. 
tually and completely to adjudicate upon and settle 
all the questions involved in the suit. [p. 236, col. 2.] 

Ashidbai v. Abdulla, 81 B. 271; 8 Bom. L. R. 758, 
explained and distinguished. 

Letters Patent appeals against the judg- 
ment of Mr, JusticclPaillirs, dated the 22nd 
Desember 1916, in Oivil Revision Petition 
No. 717 of 1916, for revision of the order 
of the Court of the Subordinate Judge 
Mayavaram, in Interlooutory Applisation 
No. 126 of 1916, in Original Suit 10 of 
1919, 


FAOTS appear from the judgment. 

Messrs. A. Krishnasawmt Aiyar, D, A. 
Govindaragha.a Iyer, and R. Subramanya 
Iyer, for the Appellants:—The suit was 
instituted under sestion 92, Civil Prosedare 
Code, when the oase first went on appeal 
to the High Court; the High Court 
remanded it for appointment of a trustee 
from among the members of the founder’s 
family. They dirested that all the heirs 
of Rahbimtullah, the original founder 
of the trust, should be made parties; when 
the. sase was taken up after remand the 
plaintiff withdrew the suit, his object 
being to prevent the Court from deciding 
on, the merits. The plaintiffs’ right to with- 
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draw oannot be disputed, But equally the 
Court has the power, espesially in a suit 
under seation 92, Civil Prosedure Oode, to 
transpose parties to deal ont justies on 
the analogy of partition and administration 
auitg. Order J, rule 10, Oivil Prosedure 
Code, is elastic enough, See Brojendra 
Kumar Das v. Gobinda Mohan Das (1), 
Bhimanagowd v. Eswaragowd (2) and Rajah 
Bhaskara Sethupathi and Irulappa Nadan v. 
Narayanasamy Gurukkal (3). 

Mr. T. Rangachariar, fof the Respond- 
ents:—There was only. one plairftiff in 
this suit and when he withdrew it, under 
Order XXIII, rule 1, Civil Prosedure Code, 
the suit was at an end and there was 


nothing more for the Court to do, exeept to 


give direstions as to sosts. There is a 
signifisant differenée between the language 
of Order XXIII, rule 2 (1) “whioh permits 
a plaintiff to withdraw his suit” and 
alauce 2 (b) wherein the words used sre 
“ vithdraw from sush suit”. 

Under Order I, rule 10, Civil Prooedure 
Qode, persons on record as defendants 
sannot be transposed as plaintiffs. There 
is a difference between asestion 32 of the 
old Code and the language used in 
Order I, rule 10, The word “person” used 
in section 32 means, as distinguished from 
the word “party”, a stranger to the suit, 
In Ashidbat v. Abdulla (4), in a partition 
suit where the Oourt held that the plaint- 
iff was not entitled to a share, it did 
not deem it necessary to determine the 
defendant’s share as there was no longer 
any suit for partition. 

JUDGMENT. 

Sapasiva AIYAR J.—These three appeals are 
by different sets of defendants against the 
judgment of a learned Judge of this Oourt, 
passed in Civil Revision Petition No. 717 of 
1916, that petition having been filed under 
seotion L15 and 151 of Aot V of 1908 and 
gestion 15 of the Oharter Act. The suit itself 
out of which these proceedings have arisen 
was filed in May 1908 when the former Civil 
Prosedure Code was in force. The learned 
Judge from whose desizion these appeals 
have been filed interfered under seation 115 


(1) 84 Ind. Cas. 186; 20 C. W, N. 752. 

(2) 49 Ind. Oas. 189; 9 L. W. 79; (1918) M. W. N. 
929; 25 M. L. T. 140. 

(3) 12 M. L. J. 360. 
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and set aside the order of the Subordinate 
Judge of Mayavaram. One of the eontentions 
in these appeals is that the Subordinate 
Judge neither asted without jurisdiction nor 
asted illegally or with material irregularity 
in the exercise of jurisdistion and that, 
therefore, the learned Judge ought not. to 
have interfered with his order. While I do 
not say that this might not be a suffi- 
sient ground for allowing these‘appeals, I 
think that, having regard to the fact that 
this suit is almost ll years old, and that 
the whole question bas been fully argued 
before us, ib is desirable to net at rest, as mush 
as possible, the questions which have already 
been matters of sontest between the parties. 
I shall, therefore, deside these appeals on 
the merits as far as possible. 

The suit was brought in respect of the 
land belonging to the'dargas, Que of the 
questions considered in the suit was, whe. 
ther the dargas are publia religious trasta 
or private religions trusts. Tho plaintiff 
contended that they were private religious . 
trusts and that, therefore, seetion 92 of the 
Civil Prosedure Code did not govern his suit, 
That seems to be slear from ground No, 20 
of the grounds of appeal in Appeal No. 163 
of 1910 presented to this Court at one 
stage of this suit. The jadgment in that 
appeal was pronouneed by Sankaran Nair 
and Spencer, JJ., on the 7th Ootober 1914, 
I am satisfied, on a oarefal perusal of that 
judgment, that they must have-held that 
sestion 92 of the Civil Prosedure Oode was not 
a bar to the granting of the relief for the ap- 
pointment of a trustee for these dargas, for, 
if that sestion was such a bar, they would 
have dismissed that suit on that sole ground 
and not remanded the suit to the Subordi- 
nate Judge. So far as regards the parties 
to this suit (not only the parties who were 
before the -Oourt on the date of the High 
Court judgment but also the parties added 
afterwards), I think we must take it that 
sestion 92,Civil Prosedure Oode,is not a bar to 
the Conrt granting in this suit, the reliefs son. 
templated in the High Oourt judgment 
as awardable by the Oourt. Now, in the 
plaint, the plaintiff contended that he had 
been properly appointed sajjadanashin by 
the previous incumbent of the office ands 
therefore, that he was, on the date of the 
suit, the holder of that ose, but in the 
alternative (that is, if the Qourt should 
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hold that he did not hold the offiee) on 
the date of the suit, he prayed that the 
Court might exersise its powers under the 
Muhammadan Law and appoint him (the 
plaintiff) as the best candidate among the 
desaendants of the original Rahimtulla to hold 
that office, That was how the learned 
Judges evidently understood the plaint and 
[ respestfully agree withthem. I might at- 
once admit that in this suit, asin other 
suits of a like nature, the plaintiff or 
plaintiffs usually sara more for their personal 
advantage or for thee gratification of their 
personal spite against a defendant than 
for the advantage of the institution referred 
to in the plaint in the suit. And, in that 
view, the present plaint was mainly for 
establishing the plaintiff's personal olaims. 
Even in oases of partition, dissolution or 
winding up of a partnership or of administra- 
tion of an estate, the plaintiff who files 
the suit in most cases sares more for his 
personal interests than for the interests 
of the estate or business of the 
family (as the oase may be) mentioaed 
in the plaint, But the question is, whether 
the Court, having beoome seized of such a 
suit, has got the power to give reliefs to 
other persons who have been made parties 
in the suit or interesed in the properties 
whioh are the subjeot-matters of the suit, 
The Subordinate Judge who first dealt 
with the suit dismissed it on the ground 
that the plaintiff had not been appointed 
sajjadanashin by the predesessor who held 
the office (one Syed Shah Mohideen Sahib) 
and he refused to appoint a new trustee 
or manager or remove the first defendant 
from the management of the properties, 
. though he observed that the properties or 
endowments mentioned in the first issue, 
(whieh properties alone are now in dispute) 
are endowments in respect of.the dargas 
and that the Oourt was not prepared to 
say that the “first defendant alone was 
entitled to administer the properties” or 
‘that the otber membera have no right to 
the same.” When the sasa sama up on 
appeal for desision, Sankaran Nair and 
Spenoer, JJ., made the following observations 
in their judgment:— We are of opinion that 
the Subordinate Judge was right in holding 
that the plaintiff has failed to prove his 
appointment by Syed Shah Mochideen..,,...... 
The suecession to the Killai Darga trustes- 
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ship may be eonsistent with the law of 
primogeniture. But it is quite elear in 
the oase of Nawabpesttai, the trusteeship 
did not devolve ascording to that law. The 
sussession is only sonsistent with nomina- 
tion by the last insumbent and this ig, in 
ascordence with Muhammadan Law.’ Wa 
are, therefore of opinion that the case is one sn 
which a trustee should be “appointed by the 
Court as the last incumbent has failed to 
nominate hts successor, It ia obvious that 
neither the plaiftiff nor the first defendant 
if she ts eligible ean be appointed without 
Ghulam Kadir (one of the deseendants of 
Rahimtulla, the original founder) “being a 
party to the suit. Moreover, any finding 
that may be arrived at in this suit as to 
the right of a female to be the trustee will not 
be binding on the dessertdants of Rahima- 
tulla who are not parties to the suit, 
We think, therefore, in the interests of the institu. 
tion, čt- is desirable to make all the descendants 
of Rahtmatulla who may lay claim to appoint- 
ment, parties to the suit. We, therefore, set 
aside the deoree of the lower Oourt and 
direst the Subordinate Judge to restore the 
snit to his file, make these descendants whom 
the parties might apply to be made parties to 
the suit and dispose of the case according io 
law after settling fresh issues”, Having gone 
sidered these ob@ervations to the best of 
my ability, with the help of the eleborate 
arguments presented before us on both 
sidés, I think that whatever main motive 
or intention the plaintiff might have had 
in bringing this suit, the learned Judges held 
that the Court should and sould mainly 
look to the interests of the institution and 
as, in the interests of the institution the 
appointment of a proper trustee should 
be made in the suit. The question whether 
that trustee should be the plaintiff or the 
first defendant or any other member of the 
family of Rahimtulla (who might be among 
those who are already parties to the suit 
or might: be made additional parties to 
this suit) should be carefully sonsidered 
by the Court whieh should appoint the man 
best fitted as the trustee and to give the 
appropriate relief in favourof that man as 
trustees of the institution so as to deside onse 
for all the questions arising ont of the 
pleadings of all the parties. When the 
suit was so remanded the plaintiff and the 
first defendant resorted, acsording to the 
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Subordinate Judge, to certain devices 
intended to prevent the Court from doing 
‘apy acts and esoming to any desision in 
the interests of the institution and in the 
interests of the finality of a long standing 
litigation. And the Subordinate Judge, 
while resognising the right of the plaintiff 
to withdraw from the prosesution of the 
suit, refused to consider the litigation as 
putan end to thereby, and dirested some 
of the defendants (who were willing) to 
be made plaintiffs and tBe plaintiffs to be 
made defendants. It is against tat order 
of his that the oivil revision petition was 
filed whish was allowed by the learned 
Judge of this Court, The learned Jndge 
held that Sankaran Nair and Spenser, J., 
when they ordered the other members of the 
Rahimtulla family to be made partier, did 
not intend that the lower Court should 
exercise its jurisdistion under Muhammadan 
Law (in the interests of the dargas and 
religions trusts) in this suit itself, to appoint 
a trustee for -the trusts, other than the 
plaintif, if tbe Court held that the 
plaintiff was not entitled to be a trustee. 
If it was held that they so inteded to give 
such power to the Oourt in this snit 
itself, it would be (according to the learned 
Judge) orediting the Division Benok 
Judges with the intentiof to shange the 
character of the suit as brought, and sush a 
sonolusion ought to be avoided, if possible, 
I am inolined, however, to hold that 
the two learned Judges who ccaid 
ed the appeal did not think that the 
sharacter of the suit (one of the reliefs 
prayed for in which was the appointment 
of the plaintiff as trustee if there is no 
lawful trustees in existence) would be 
changed, merely by the Court taking on 
itself the duty whish it had under the 
Muhammadan Law, to appoint a prcper 
person other than the plaintiff as trustee 
in that same suit. Even if the learned 
Judges were wrong in their opinion that 
the Cour} had the power in the plaintiff's 
suit as brought to appoint another trustee, 
I am satisfied that they did intend to 
decide that the Court had suoh power in 
this suit and it is not eompetent in the 
subsequent stages of the suit for the 
plaintif to attack that desision. If, then, 
this suit is not purely a personal suit in 
whioh only private rights and _ private 
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persons are soneerned, and if ib is a suit 
in whieh religious or charitable trusts (over 
whioh the Courts are expested to throw 
their mantle of proteetion almost as readily 
as in the ease of minors) the power surely 
exists in the Court ta sea that the plaintiff 
on the resord does not, by technisalities 
and devises of prosedure, prevent if from 
desiding the suit as if the trusteas were 
the principal parties thereto and allow- 
ing others to oonduct the suit in the 
interesta of the trusts and in the interests of 
justice. ° 

Mr. T. Rungachariar argued that, under 
Order KAKI, rule 1, Civil Prosedure 
Code, there being only one plaintiff in the 
suit, he oan unoonditionally withdraw the 
suit under clause (1) of rule 1 and as soon 
as he put in his petition for withdrawal 
his sait ceased to exist on the file of 
the Court. He also argued that, under 
Order J, rule 10, persons who are already 
on record as defendarts cannot be trans- 
posed as plaintiffs. He based his arguments 
as regards this sesond point (whioh I shall 
take up first) on the shange in the language 
from that in the old sestion 3 of the 
Civil Procedure Code to that in Order I, 
rule 10, clause (2). It is well known, 
(especially having regard tə sestion 151 
of the new Civil Prosedura Code) that 
the new Civil Procedure Code was intended 
to give greater elasticity of procedure and 
to give further powers to Courts than were 
given in the old Oivil Prooedure Oode. 
Therefore, it is prima facie unlikely that 
any change made in the language in the 
new Code sould have been intended to 
give lesser powers to the Courts under 
Order J, rule 10, than were given under. 
pestion 32 of the old Oode. I need, how- 
ever, only state on this point that I agree 
entirely with the decisions in Brojendra 


Kumar Das v. Gobinda Mohan Das (l) 
and Bhimanagowd v, Eswaragowd (2), and 
that the language of Order J, rule 10, 


clause (2) is wide enough to give the - 
Courts powers to add either as piaintiff 
or defendant any person (that is, 
whether already a party as defendant or 
plaintiff) so as to enable the Oourt 
effestually and completely to adjudicate 
upon and settle all the questions inyclved 
in the euit—of course,a man oannot tke 
koth plaintiff and defendant in the same 
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capacity, but he has only to be removed as 
plaintiff before being added as defendant 
or removed as defendant before being made 
the plaintiff (with his sonsent, of eourse, in 
the latter oase). 


‘As regards the frat point, 
the desision in the Kumadz case, Rajah 
Bhaskara Sethupathi and TIrulappa Nadan 
v. Narayanasamy Gurukkal (3), oonfirmed 
in the Privy OounoiJ, and the analogy of 
the oases relating to partition,. taking 
of accounts, administration and so on, give 
sufficient power to the Court to allowsuach 

a ruit as the presentto proseed with some 
of the defendants as plaintiffs notwith- 
standing the withdrawal by the plaintiff 
from the suit. 


AS regards the argument based upon the 
faot that i in Order XXIII, rule 2 clause (1) the 
words “withdraw his anit” are mentioned 
whereas in olanse 2 (b) “withdraw from 
such snuit? are the words used, I do not 
think that the Legislature intended a different 
meaning to be attached to the two sets 
of words, for if they did intend such a 
difference in meaning, it would follow that, 
whereas under clause (3) of rale l if a 
plaintiff withdraws from e suit “he shall 
be liable for such costa as the Court may 
award and shall be prosluded from 
instituting any fresh sunit”, but if he withraws 
his snit olause (3) (which speake only of 
withdrawing ‘from’ suit) would not 
apply and tbe Court oannot make orders 
as to costs and the plaintiff will not be 
precluded from the institation of a fresh 


I think 


suit, 1 think it is unargnable that suoh 
sould haye been the intention of the 
Legislature, 


In the result, I would allow the appeals 
with ooste, 

Oocers, J.—In this ease 
the judgment whioh has been delivered 
by ‘my learned brother, but as we are 
differing from the judgment of the learned 
Judge of this Court, I venture to express my 
own opinion on some of the points raised in 
my own words.’ 

With regard to the judgment of this Oourt 
delivered on the 7th Ostober 
Sankran Nair and Spenser, Jd., it is parfeatly 
alear that the Court was of opinion that 
the trastes should ba appointed by the Court 
as the last inoumbənt of the offiss had 
e 


I agree with 
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failed to nominate his sussessor. It is also 
clear from that judgment, in my opinion, 
that the appointment was to be made 
from among the degsendants of the founder, 
Rahimtulla. Therefore the Court was 
careful to state as follows: We think, 
therefore, in the interests of the institution, 
it is desirable to make all the desesndants 
of Rahimtulla who may lay olaim to 
appointment, parties to the snit” and dirested 
the learned Subordinate Judge to dispose of 
the sase acesordicg to law after settling 
fresh issues. To my mind this  olearly 
shows that the learned Judges were of 
opinion that, whether the plaintiff’s olaim 
to be appointed sueseeded or not, it was 
desirable that the Court should appoint 
somebody from the limited number of possi- 
ble appointees to be trustee of the inatitu- 
tion. It may here be remarked that the 


plaintiff mainly relied in his suit on his 


slaim to succeed as heir tothe trusteeship. 
The possibility that he migh& not susesed 
as heir bat might have to be appointed 
on independent basis by the Court, seems 
only to oome in as a side wind, aa for 
instance in the latter part of his prayer 
in paragraph 5 2) In this connection I 
may observe that the written statement 
of tLe «th defendant, paragraphs 2 and $, 
olaims the same” right to management as 
the plaintiff. The written statements of the 
defendant Nos. 8, 4 and 5, at paragraph 15, 
deny that the plaintiff is the -heir of the 
last male holder and that he is fit and: 
sompetent to look after the trust property. 
The same may be said of paragraph 9 of 
the first defendant's written statement, 
namely, that the plaintiff is not competent 
to be appointed sajjada under any cireum- 
stances. My learned brother has set ont 
at length the various stages in this pro- 
longed litigation and it is not necessary for 
me to referto them. With regard, however, 
to the judgment ofthe learned Subordinate 
Judge, dated 12th April 1916, on the plaint. 
ifs petition to withdraw, I may remark 
that the learned Judge was olearly of 
opinion that the High Court by its judg- 
ment intended that, in the interests of the 
charitable institution, the appointment should 
be made from the deseendants of the 
founder. I ought to have previously said 
with regard to this oharitable institution 
that I agree with the remarks of my 
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learned brother that the judgment of the 
learned Judgesof this Court may ba taken 
to imply thatthey were of opinion that 
this was not suoh a sharitable institution 
as now falls within the purview of section 
92, Oivil Procedure Code. It is not referred 
to in either the judgment of the High 
Oourt or of the Subordinate Judge on the 
petition and this is accounted for by the 
fact that the suit. was filed before the new 
Code came into forsee. 
It was eontended by Mr. T, Rangachariar, 
for the first respondent, that the plaintiff, 


having withdrawn his suit under Order XXIII, 


rule 1, there was nothing left of whish 
the Court was seizel and that, there- 
fore, the learned Subordinate Judge had no 
jurisdiction to . prossed to transpose the 
parties to the sult in order to sarry out 
what he sconseived to be the directions of the 
learned Judges of this Court. It seems slear 


that, although the plaintiff may be entitled to. 


withdraw bis suit when he likes, he can only 
do so by petition on whieh the Court must 
pass orders with notice to the other parties 
on the question of costs. Mr. T, Rangashariar 
further insisted that there was a distinotion 
between the powers given under Order I, rule 
10 of the new Oode and sestion 32 of the 
old, He eontended that, whenever the word 
“person” is used in the seotin, it must, as dis- 
tinguished from the word “party ” mean some 
individual who is a stranger to the suit. It 
seems to me, however, that that sontention is 
met by saying that a “party” who is 3truck out 
as plaintiff or defendant besomes a “person” 
and oan then as such be added as aither 
defendant or plaintiff, as tne case may ba. 
It is true that the words in sestion 32, Civil 
Procedure Code “and the Court may at any 
time either upon or without such application 
and on sush terms as the Court thinks just, 
order that any plaintiff be mace a defendant or 
that any defendant be made a plaintiff” are 
omitted in the new Code, but, as pointed out 
by the Lordships of the Oaleutta High Court 
in Brojendra numar Das v. Gobinda Mohan 
Das (a), the words are omitted as redundant 
and their omission does not make any differ- 
enee to the powers of the Court under the new 
Code. 1l agree with my learned brother that 
we sannot say that this decision is in any way 
incorrect. With regard to the oase also relied 
on by Mr. T. Rangashariar, reported as 
Ashidbat v, Abdulla (4), it was a partition 
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suit in which the plaintiff was held to have 
no right to the property whatever. It was 
desided that that boing so, if the plaintiff 
is fonnd to have no share at all, there 
is no suit for partition and, sonsequently, 
no neeessity for determining the defend- 
ant’s share (at page 29292), Bat here the 
plaintiff has been added as defendant for 
the purpose of determining (in spite of his 
withdrawal from the suit whioh is alleged 
to have been aollusive) his rights as a 
member of the family of the founder of the 
charitable institution. e His rights are, there- 
fore, still to be adjudicated upon, not as 
nominee of the last holder but as one of the 
class of persons among whom the appoint- 
ment has to bə made. This fast seems to me 
to differentiate the sase in toto from the ease 
before us. J, therefore, agree that the judg- 
ment of the learned Judge whish is under 
reference is wrong. 
M, 0. P. 
Appeal allowed. 


LAHORE HIGH COURT. 

SECOND Olvin Arrear No, 2549 of 1918, 

Ostober 11, 120, 

Present :—Mr. Justiee Abdul Racof, 
KARTAR SINGH aND OTHERS — DEFENDANTS 
~ APPELLANTS 
versus 
LAL SINGH AND OTHERS -— PLAINTIHUS—— 
HissPOn DENTS, 

Civil Procedure Code 1 Act V of 1908}, O XXII, r. 2 
—-Appeal Death of respondent -Legal representative 
already party ta appeal—Abatement—Inheritance— 
Partition among brothers and enclusive possession of 
respective shares—Descendanis of one branch, whether 
can succeed to estate of member of other branch, 


Where on the death of a respondent it appears 
that his heirs are already parties to the appeal, it 
cannot be said to have abated merely because no 
fresh application is made to bring on the record 
ee) sa representatives of the deceased. lp. 289, 
col, 2. 

Four brothers effected a partition whereby XK. 


` separated from the other three and got some land 


whereon he founded a village. The other three 
continued to be joint and founded another village 
on the land which had fallen to their share, and 
both parties and their descendants continued in 
exclusive possession of their respective villages. 

. 
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One L. the last male holderin the line of one of the 
three joint brothers, having died disputes arose as 
to mutation of his land between the descendants of 
K. and the descendants of the two brothers. The 
Revenue Courts decided that the descendants of K. 
were entitled to one-third share in L’s land. 
Thereupon, the other side brought a suit claiming 
the whole of L’s estate : 

- Held, that the defendants were not debarred from 
inheriting their one-third share in the estate of L. 
by reason of the alleged partition or separate and 
exclusive enjoyment of the village founded by K. 
[p. 240, col. 2.] 

Kaila Singh v, Tahal Singh, 148 P. R, 1888, distin- 
guished. 

Raj Mal v. Sandhi, 1 Ind. Cas, 728; 41 P. R. 1909; 
57 P. W., R. 1909; 4U P. L. R. 1909, Nanda v. Hira, 
Al Ind. Cas, 220, 47 P. R, 1917; 117 P. W. B, 1917, 
followed, 


Second appeal from the decree of the 
District Judge, Lyallpur, dated the loth 
March 1915, affirming that of the Munsif, 
First Class, Chunian, District Lahore, dated 
the 30th April 1917. 

Lala Amar Nath Chopra, for the Appel- 
lante. 

Bakhshi’ Tek Ohend, fur the Respond- 
ents. 


J UDGMENT.—The following fasts whieh 
are either admitted by the parties or are 
found by the Courts are material for the 
desision of this sesond appeal. 

One Nanak had four sons, Khan, Mian, 
Waryam and Ramu. The descendants of 
Khan were the defendants in thia suit, 
while the deseendants of Mian and Waryam 
were the plaintiffs. The defendants own 
the village Khanke Morand the plaintiffs 
are the owners of Mianke Mor. One Virn, 
from whom, assording to the history of the 
family, the parties have descended, is shown 
to have acquired the estate of, whieh the 
two villages above mentioned were parts. 
Many yearsago the four sons of Nanak 
-effested a partition among themselves in the 
following manner. Khan separated from his 
thres brothers and was given some land 
upon whish he founded the village Khanke- 
Mor. His three brothers Mian, Waryam 
and Ramn sontinned to be joint and founded 
the village Mianke-Mor on the land which 
had fallen to their share at the partition. 
From the time of the foundation of tke 


village Khanke-Mor, 450 years ago, np tll- 


now Khan and his descendants have re- 
mained in exslusive possession of it, while 
the dessendants of the other three brothers 
hayo owned and possessed exolusiyely the 
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village Mianke-Mor, Resently, Lahna Singb, 
the last male holder in the lise of Ramu, 
ore of the three brothers, who had re- 
mained joint, diedin 1914. Disputes arose 
as to the mutation of his land between 
the plaintiffs and the defendants. „The 
Revenue Courts desided that the ddfend- 
ants were entitled to a one third share 
in it. Thereupon the plaintiffe, who are 
the descendants of Mian and Waryam, in- 
stituted the szit olaiming the whole of 
Lehna Singh's estate, The defendants, being 
the desvendants of Khan, sonteated the suit 
on the allegation that they were entitled 
to a one-third share as held by the Revenne 
Court. 

The main ground apon whioh the enit 
was based was that an absolute partition 
had taken place betwee? Khan and his 
three brothers and that he had ont himself 
off from them and their lands, and so he 
and his descendants had no aonnestion with 
the family and had no right to olaim a 
share inthe estate. Both the Courts below 
have given effect to this aontention and have 
decreed the suit. The defendants have some 
up in sesond appeal in this Court. 

Mr, Tek Oband, on bebalf of the respond- 
ent, has raised a preliminary objestion to 
the hearing of the appeal. He has eon- 
tended that one of the plaintiffs respondents, 
namely, Bahadur Singh, having died after 
the judgment of the lower Appellate 
sourt and his legal representatives not 
baing impleaded as respondents to the 
second appeal until the lith Maroh 1919, 
t.¢., long after the period allowed by law, 
the appeal must be taken to have abated. 
The facts are admitted by the appellants, 
but it has been eontended on their behalf 
that as Bahadur Singh had died ehildless, 
leaving bia real brothers Gal Singh and 
Teja Singh as his sole heire, who were 
already on theresord, the appeal osannot 
be said to have abated. Rolianes wes 
placed by the learned. Vakil on the pro- 
visions of Oraer SXI], rule 2. in my 
opinion, the appellant’s sontention is right, 
and J, therefore, overrule the preliminary 
objection, As to the merits of the appeal 
relianoe was plased on behalf of the plain. 
tiffs-respondents on the desision in Kaila 
Singh v. Tahal Singh (1) while the appel. 


(1) 143 P, R, 1888, 
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lants relied on Raj Mal v. Sandhi (2). In 
my opinion the ‘latter ruling is more 
applicable to the fasts of this case, and 
Kaila Singh v. Tahal Singh : (A) is 
clearly distinguishable, inasmuch ‘as the 
partition in that oase was effested by the 
sommon ancestor himself. In the present 
case the partition was not effeoted by the 
founder or the sommon ancestor. Even if 
Khan had agreed not to slaim ang share 
in the estate of his other three brothers, 
the rights of his descendants to inberit 
from the common ancestor on the death of 
Lebna Singh saunot be affected by that 
agreement, In my opinion, the reasoning 
upon whioh the ruling in Ray Mal v. 
Sandhi (2) is based fully applies to the 
present case. A similar view was taken by 
a Division Benehe of the Panjab Chief 
Court in Nanda v, Hira (8), the faots of 
whioh were almost similar, The learned 
Judges distinguished the ruling in Katla 
Singh v. Tahal’ Singh (1) from the oase 
whioh they had to deside. In my opinion, 
the defendants wdre not debarred from 
inheriting their one third share in the 
estate of Lehna ¿bý reason of the alleged 
partition, or by their separate and exclusive 
enjoyment of village Khanke-Mor or by 
the alleged agreement entered into by their 
ansestor Khan. For the eabove reasons, I 
allow the appeal, set aside the decrees of the 
Courts below, and dismiss the suit of the 
plaintiffs with eosta in all the Courts. 
Appeal allowed. 

_ (2) 1 Ind. Cas, 728; 41 P, R. 1909; 57 P, W. R, 
1909; 40 P. L. R. 1909. 


(3) 41 Ind, Cas. 230; 47 P. R. 1917; 117 P, W. R. 
1917. 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL OgpER No. 110 
of 1919, 
July 7, 1920. 
Present :—Mr. Justice Coutts and Mr, Justiee 
Sultan Ahmed. 
_ TEKAIT KRIHSNA PRASAD— 
APPELLANT 
versus — 
5 SURENDRA MOHAN KUNDU— 
RESPONDERT, 


Mortgage, suit on—Preliminary Jecree—Interest wp 
date of realization, meaning of. 


A preliminary decree in a mortgage-suit award- 
ed the plaintiff interest on the mortgag 6-money 
atthe rate mentioned in the mortgage-bond till 
date of realization. In the final decree there was 
no direction as to interest ; 

Reid, that the words “date of realization” in the 
preliminary decree meant the date of expiration 
of the days of grace, and that the final decres 
must be deemed to have refused interest ` after 
that date, 


Appeal from an order of the Additional Sab- 
ordinate Judge, Hazaribagh, dated the 9th 
January 1919, 

Mr, Atul Krishna Ray, for the Appel. 
lant, 

Messrs, Susil Madhab Mulliok and B. G. 
Mitter, for the Rospondent. 

JUDGMENT, 

Oourrs, J.— With regard to thia appeal the 
learned Subordinate Judge has found that 
the deoree-holders are not entitled to any 
interest after the period of grac3 and it 
is in regard to this matter only that the 
desres-holders have appealed. The prelimi. 
nary desres was passed on the 14th of 
July 1898. The portion of it whish refers 
to interest rans as follows :— 

“That defendant No. 1 is to pay to 
plaintiffs the costs incurred by them; and that 
till the day of realization interest on the 
bond-money will ran at the rate mentioned 
therein,” | 

Aud it is argued by the learned Vakil 


‘for the appellants that, on a proper aonstrus- 


tion of this desres, the deores holders are 
entitled to interest on the bond-rate until 
the money is astually realized, The meaning 
of “day of realization” in a preliminary 
mortgage desres haa been disauased by 
their Lordships of the Privy Connoil in 
Sundar Keer v, Rat Sham Krishen (1), To that 
ease their Lordships, in sonsidering the oase 
of Rameswar Kosr v, Mahomed Mehdi Hossein 
Khan (2), made | the follwing observations: 
The expression “ap to the date of realiza. 
tion’ may bave been used per tncuriam, or 
it may have meant ‘the day fixed for 
realization’ as in fact it seems to have 
been understood by the Reporter of the 
oase in the Indian Law Reports as expressed 
in his marginal note. Their Lordships 
cannot have intended to say that sestions 


(1) 84 0. 160; 9 Bom. L. R. 804 LLC. W. N, 249; 
17 M. L. J. 43; 2 M. D. T. 75; 4 A. L J. 1035 0. L 
J. 108; 34 I. A. 9 (P. O.). 

(2) 26 C. 39; 25 I, A. 179; 2 0. W. N, 633; 78 
O. J, 413; 18 Ind. Deo, (N, 5) 629, oe 
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S6 and 88 of the Transfer of Property 
Act indicate that interest at the mortgage 
rate should be paid up to the time of 
actual payment of the mortgage-money to 
the mortgagee, These seotions sontain no 
direstion for interest beyond the day to be 
fixed by the Court up to whioh the acscunt 
is dirested to be taken, and in faot the 
whole diffisalty, on which there has been 
so much controversy, has arisen from that 
dirsumstance. It is enough to say that 
the question as to rate of interest (if any) 
to be allowed after the fixed day until 
aotual realization was not before the Board, 
and the case is not an authority on that 
question.” And, again, at a later staga of their 
judgment their Lordships said: “That a 
general acosunt should be taken once for all, 
and an aggregate amount be stated in the 
decree for principal, interest and costs due 
on a fixed day, and that after the oxpira. 
tion of that day, if the property should 
not be redeemed, the matter should pass 
from the domain of sontracst to that of 
judgment, and the rights of the mortgagee 
should thenseforth depend, not on the son- 
tents of his bond, bat on the direetions 
in the decree.” It seams olear, then, that 
the words ‘date of realization’ in the 
preliminary mortgage-decree should be 
interpreted to mean the date of the expiry 
. of the period of grase and that for the 
interest after this period the final deoree 
should ba looked to.” In the present ease 
there is no direstion as to interest in the 
final desres. 
-the 3rd of July 1501— 

“The deoree is hereby made absolute.” 

There is thus, as I have already said, no 
direotion in the final decree for interest and, 
this being so, the learned Subordinate Judge 
was, in my opinion, rightin hia sonelusion 
that it must be deemed to have been 
refused. _ 

We have been referred by the learned 
Vakil for the appellants to the sase of 
Gokuldas v. Ghasiram (3), in whioh the 
interest whish had been allowed in the 
preliminary desree was allowed at the same 
rate until aotual realization. That 8380, 
however, stands on an entirely different 
footing to the present’ case. In fhat ease 
the final order ran ás follows: “Whereas 
- (8) 85 O. 221; 10 Bom. L. R. 144, ; 12 
‘0. W. N. 369; 35 I. A, 28 (P, 0). ements 
a 
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it appears to this Oourt that the defendant 
in this suit has not paid into Court or to 
the plaintiff the sum of Rs. 20,457 plus 
1,106-10-0 and interest at 7 annas per cent. 
per mensem from the 22nd July 1896, whioh, 
by the sonditional decrees passed by” this 
Oourt on 18th September 1896, he was 
required to pay on or before the 18th Marah 
1897, itis hereby ordered that the conditional 
dearee be made absolute,” There was in 
that 6ase no date fixed in the prelimiuary 
decree up to whieh interest at the rate 
allowed was to be payable. Consequently,. 
it was held that interést at that rate was 
to soutinue after the period of grace up 
till the date of astus? payment. In the 
present oase, however, ‘fhe period fixed in 
the preliminary deoree is the date of realiza- 
tion which is the end of the period of 
grasso. The osse referred to, therefore, has 
no bearing on the present sase. On the 
other hand, there is a oase of the Caloutta 
High Court, Udit Narayan Jha v: Musammat 
Jasoda Sahun Kalan (4), whisk is on all fours 
with tha present case’ ahd whish entirely 
supports the view of the law whieh I hava 
taken, 

In my opinion, the deatsion of the learned 
Subordinate Judga ig*sorrast and I would 
dismiss this appsalewith oosts. 

SULTAN Aamen, J.—I agras. 


Appeal dismissed, 





MADRAS HIGH COURT. 


> Orry Civin Covet Apprat No, 2 or 1919, 


March 10, 1920, 

Present :—Sir John Wallis, Kr., 
Chief Justice, and Mr. Justice Krishnan, 
CHINNAMMALL—Derenpaxt— 
APPELLANT 


versus 
P. RATNASABAPATHY OHETTIAR 


(DIED) AND OTHERS— PLAINTIFFS — RESPONDENTS, 
Religious endowment—Temple properties, lease of, 
by trustee-—Permanent tenancy—Presumption—Bur. 


den of proof, 
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In respect of temple properties leased out by the . 


trustees ofthe temple, the presumption is against 
the existence of a permanent tenancy, and the 
Burden of proving such a tenancy is upon those who 
allege its existence.: 


Appeal against the deeree of the City 
Civil Court, Madras, in Original Suit No, 237 
of 1917. | 

FAOTS appear from the judgment, __ 

Meaars. V. O. Seshachari and S. Krishnama.- 
chart, for the Appellant.—The evidense is 
that the land was held at’ a uniform rent 
for 32 years. The defendant prrehased 
and has been enjoying the superstructure 
since 1895. The presumption of law is 
that the defendant held it on the basis 
of a permanent tenanoy. The faot that 
the lease was by the temple trustees does 
not make any differénee. There is no absolute 
prohibition of a permanent alienation by 
temple trustees. See Palaniappa Chetty v. 
Streemath - Detvasikamony Pandara Ban- 
nadhi (1). 

Messrs. T, R. Venkatarama Basiri and 
N. Kwaminatha Atyar, for the 
spondents.—The presumption of law is 
against a permanent tenansy. He who 
affirms it must prove it. The mere existenee 
of a tenanoy for 32 years is not enough 
to rebut the presumption. In this ease 
fhe lessors are the trusttes of the temple, 
They cannot, as a rule, make permanent 
alienations of temple properties. The 


burden ‘of proving the existense of special . 


gircumstances justifying the alienation lies 
strongly on the defendant and he has not 
disoharged it, The lower Court has some to 
a eorrest sonolasion that the evidenea in 
the sase does not rebut the initial pre- 
sumption against a permanent tenaney or 
establish that when the tenansy was oreated 
the lessors intended it to be permanent, 
JUDGMENT.—This is anappeal from 
the judgment of the learned Oity Oivil 
Judge, ina snit brought by the trustees of 
Sri Kashaleeswarer Temple to resover from 
the defendant a small plot whish is situated 
in George Town olose to the temple itself. 
The defenee is that the plot is held ona 
permanent tenancy at a monthly rental of 
twelve annas. The law is perfectly clear that 
the presumption is against the existence of 


(1) 39 Ind, Oas, 723; 40 M. 709; 21 O. W. N. 720 
15 A. L. J.: 486; 1 P. L. W. 697: 33 M, L. J. 1; 19 
Bom. L, B. 667; 22 M. sh T, 1; (1917) M, W. N. 607; 
i 0, L, Je 158; 6 Li W 342; 44 ke aA 147 (P. 0.). 
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a permanent tenaney, and that it is upon 
those who allege it to prove it. The 
learned Oity Oivil Judge has found that 
the eviderice in this sasə is not sufficient 
to discharge that burden. Tke evidense 
simply somes to this, that, for the last 
32 years, the land has baen let at this 
rate and that the -superstructure on the 
land was purehased by the defendant in 
1895 and has been subsequently mortgaged 
by her. 

It is easy to lay down what the presump- 
tions are, but! it is often difficult to deside 
whether the evidense is suffisient to rebut 
the presumption against a permanent tenancy 
or not. However, there is a sirsamstansa 
in this ease on which the learned Judge 
has not relied but whioh strengthens his 
eonclusion and that is, that the lessors in 
this oase are the trustees of a temple. 
Now, the oiroumstanoes under which trustees 
of temples may make permanent alienations 
of temple property have been considered 
by the Privy Couneil in Palantappa Ohetty 
yv. Sreemath Detvastkamony Pandara Sannadht 
(1). It is only under very exceptional 
sirsumstances that such permanent alienation 
of temple property san be justified, and 
when it is a question whether the temple 
authority. granted a permanent lease or 
not, the presumption is against any inten- 
tion to make such a grant. That has been 
laid down by the Privy Oounosil in 
Maharanee Shibessouree Debta vy. Mothoora- 
nath Acharjo (2), and the same rule has again 


. been laid down by Sir Lawrence Jenkins 


in Satya Sri Ghoshal v. Kartik Ohandra Das 
(3). What the learned Judge laid down 
there was: “The presumption in favour of 
a permanent tenancy implies that there is 
ground for inferring that the tenure was 
always intended to be and always was 
hereditary, or that if acquired that charaster 
by subsequent grant. But a presumption: 
in favour of a tranaastion assumes its 
regularity ; it oannot be made in favour 
of that whioh offends legal principle.” No 
presumption of permanency is, - therefore, 
applicable to a property whioh was debutier 
(¢. e., dedicated to òharity) atthe time the 


(2)13 M.L A. 270 at p. ‘275; 13 W. R. P, 0, 18; 
oa O. J. 800; 2 Sar. iP. O. J. $28; 20 E, R, 


ary 18 Ind. Cas, 666; 15 O. L, J, 227; 16 C. W, N; 


Li 
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tenansy originated, for to sreate a new and. 


fixed rent for all time, though adequate at 
the time, in lieu of giving the endowment 
the benefit of an augmentation of a variable’ 


‘rent from time to time, would be a breach. 


of duty in a shebatt, ¢. e., a trustee. 
Now, having regard to the evidense in 


the oase whieh the learned Judge thonght | 


not sufficient fo rebut the presumption 
against the intention to grant a permanent 
tenancy when fhe fenaney originated and 
to the rule which we have just quoted as 
_ to the existence of a ‘presumption against 
sugh an intention on the part of the trustees- 
of a charitable endowment, there is no 
` suffisient reason for interfering with the 
sonelusion of the learned Judge. Therefore, 
the appeal must be dismissed with eostas. 
Three months’ time is allowed for removing. 
the superstructure, ji 
Appeal dismissed, 
M. 6. P, 


LAHORE HIGH COURT. 
Secoyp Orvic, Apparat No. 1457 or 1919, 
' Oatobsr 29, 1920. 

Present :— Mr, Justice Abdul Raoof. 
AMIR CHAND —Puatatire — APPRLLAAT 
versus 
HEM RAJ AND otares—Daraxpants— 


RESPONDENTS, 
Punjab Pre-emptvon Act (I of 1913), s» 13, 16 
(sivthly)—Pre-emption, right of, based on vicinage—. 
Co-owner, whether can maintain suit. 


One co-sharer in a house is entitled te maintain 
. & suitfor pre-emption of an adjacent house even 
though all the co-owners de not join in ¢he suit, 
[ p. 244, col. 2.] 
Ram Asra v. Gurdiita, 42 P, R. 1891, followed. 
Sesond appeal from the desree of the 
District Judge, Jhang, at Sargodha, dated the 
22nd May 1919, affirming that of the Senior 
Subordinate Judge, First Class, Jhang, dated 
the 30th July 19:8, 
Lala Mot Sagar, R. S. for the Appellant. 
Bakhshi Tek Ohand, for Respondents Nos, 1 
ani 2. ; 
JUDGMENT.—This is a sesond appeal 
arising out of a suit for pre-emption. In 
order to understand the real points in issue 
è : 
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in this oase it is nesessary to state the faots 
of the ease shortly. The sale was effested 
by a registered deed, dated the 3rd Febru- 
ary 1916, by Omed, vendor, in favonr of 
Hemraj and Ram Ohand, vendees, for 
Rs, 1,100. The plaintif€ elaimed pre-emp- 
tion on the ground of visinage alleging him- 
self to be the exclusive owner of a house 
marked O onthe plan. One of the vendees, 
Ram Ohandlis admittedly the owner of ane 
other house whieheia also in the vieinity of 
the hons. sold. He, too, therefore, had a 
right of pre-emption. It was, however, 
admitted that Hemraj wasa total stranger 
and had no right of pre-emption. By join- 
ing a stranger with him in getting the 
sale effected Ram Chand is said to have 
forfeited his right of pre-emption. There is 
no disputes as to this point now. It ia admit- 
ted that if the plaintiff had a right of pre- 
emption he is entitled to enforce it against 
Ram Chand in spite of his owning the house 
in the vicinity of the house now sought to 
be pre-empted. The suit was, however, 
resisted maimly ‘on the ground that the plaint- 
iff was neither the exelusive owner of the 
house C nor did he hold a share in it. 
The ease for the defenee was that the house 
© originally belonged to one Omed. It was 
mortgaged by him.to Amir Chand and his 
two brothers, Jinda Ram and {Hanuman, 
who formed a joint Hindu family, that later 
on it was sold to the three brothers, and 
that, on partition effected among the bros, 
thers, it fell tothe lot of Jinda Ram. The 
Court of first instanoe, after a disoussion of 
the evidence, gave effect to this lasti aonten- 
tion of the defendant and dismissed the 
suit. The plaintiff preferred an appeal to 
the lower Appellate Court, whieh has main- 
tained the decree of the first Oourt upon 
different grounds and has dismissed the 
appeal The plaintif has, consequently, some 
up in second appeal to this Oourt. It 
appears that in the lower Appellate Oourt 
the plaintiff rested his slaim upon the sole 
ground, namely, that if Jinda Ram had 
become the sole owner of the house O by 
reason of the alleged partition, on his death 
the plaintiff had sueseeded to a half share in 
the house as an heir of Jinda Ram and ag 
such was entitled to maintain this suit. The 
lower Appellate Oourt desided the appeal 
against the plaintiff-appellant upon four 
grounds, namely :— 
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` (1) that, as the plaintiff throughout had 

based his right to claim pre-emption on the 

exolusive ownership of. the bouse O, he 

could not be allowed to sueoced on the sles 
that he owned a share in it; 

(2) that, under the law, the plaintiif was 
not entitled to susesed on the ground of hold- 
ing a share only in the house O; 

(3) that the plaintiff had lost his right 
to a share in the house O by reason of 


the fast that he had previously brought’ 


a suit {dr possession of certain jsint pro- 
partian and had omitted to include the share 
in the house CO, which he had inherited on 
the death of Jinda Ram, and 

(4) that the plaintiff had admitted some 
kind of partiticn by which he had parted 
with his share inthe house OC. 


I shall take up these points in their 
inverse order. The lower Appellate Court 
haa relied upon a statement made by the 
plaintiff in the lower Appellate Oourt for 
its decision on the point No. 4. I have 
read that statement, There is nothing in it, 
whioh may support the decision of the lowes 
Appellate Oourt on this point. As regards 
the applicability of rule 2, Order II, the 
learned Judge of ‘the Court below has nei. 
ther cited any authority in support of his 
view nor has he referred to any materials 
on the resord showing the sirsumstances 
under whieh the previous suit was instituted. 
We do not know whether any oause of 
action had arisen at all in respeet of the 
houses O., In any oase, the present is nota 
suit for the recovery of the house O and I 
fail to see what bearing Order II, rale 2, 
san have on the desision of this ease. I hold 
that the view taken by the learned Distriet 
Judge on point No. 3 is not csorrest, the real 
question upon whieh the desision of this 
appeal depends is whether the plaintiff is 
entitled to maintain this suit in spite of the 
fast that he only owns a share in the house 
O and is not its full owner. 


Mr; Moti Sagar has relied on sestion 16 
(sixthly) of the Preemption Ast, No., I of 
1913; and. has argued that the view taken 
by the lower Appellate Court is inoorreot. 
Assording to that sestion (sixthly) the right 
of pre: .emption vests— 

“in the persons who own immoveable 
sapa NIS aontiguous to the property sold.” 

Therefore the right to preempt in this 
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oase vested in all the heirs of Jinda Ram. 
Seation 13 of the Aot provides that— 

“ Whenever, according to the provisions of 
this Aot, a right of pre-emption vests in 
any alai or group of persons, the right 
may be exercised by all the members of 
such slass or-group jointly, and, if not 
éxerdised by them all jointly, by any two 
or more of them jointly, and, if not exercised 
by any two or more of them jointly, by them 
severally.” 

The provisions of this seotion leave no 
doubt as to the plaintiff's right to maintain 
this suit, 

In a sase reported as Ram Asra y. Qur- 
ditta (1), governed by the Customary Law, 
it was held that— 

“One eo-sharer in a house is not debarced 
from instituting a suit to enforas a right of 
pre-emption based on visinage on the ground 
that another o2-sharer therein panes: to join 
in sush suit.” 

Evidently, the Legislatare did aat iotend 
to effest a change in the existing law. 

There is no doubt that, under the Maham. 
madan Law, the plaintiff would bave a right 
to pre-empt. See Nundo Pershad Thakur v, 
Gopal Thakur (2). 

The learned Judge of ths Court below ia 
not right in holding that the plaintiff based 
his right of pre emption solely on the ground 
that be was the exelusive owner of the 
house O. From the diseussion of the fasts 
in the judgment of the Court of first instance 
it is olear that the plaintiff had urged this 
alternative ground also. 

For the reasons set. forth above, I set 
abide the decision of the lower Appellate 
Court upon the preliminary points mentioned 
above and remand the sase to that Court, 
under Order XLI, rule 23, with the direa. 
tion that it be reinstated on its original 
number of pending appeals and disposed 
of acdording to law: Costs will abids the 
result, 

Case remanded, — 


(1) 42 P. R. 1891. 
(2) 10 0, 1008; 6 Ind, Deo, (N. 8.) 672. 
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MOTILAL MANSUKHRAM V, MANEKLAL DAYABHAL, 


BOMBAY HIGH COURT. 
Oivin EXTRAORDINARY Appiication No. 7 
or 1920. 

June 22, 1920. 

Present :—Sir Norman Maoleod, Kr., 
Ohief Justioe, and Mr, Justiae Fawsett. 
MOTILAL MANSUKHRAM—Ptarntire 
— APPLICANT 

l versus 
MANEKLAL DAYABHAI—Derexpant 


wae t —OPPONENT, |, 
* Contract Act (IX of 1872), ss, 11, 65-—Minor, 
contract by— Minor, whether hound to restore benefit, 


Section 65 of the Contract “Act starts from the 
basis of there being an agreement or contract 
between competent parties, and has no application 
to a case in which there never was and never ceuld 

“ have been any contract, for instance, where one of 
he parties to a contract is a minor. 


_ Application against the decision of the 
‘Small Cause Court Judge at Ahmedabad, 
in Suit No. 3270 of 1918. 

FAOTS.— Defendant, & minor, purehased 
-goods from the plaintiff, and the latter sued 
the former for the prise of the goods in 
the Small Osuse Court. The Judge found 
that the goods had actually been sold to 
the defendant and resorded an opinion that 
the latter was bound to restore either the 
goods or their valne to the plaintiff under 
section 65 of the Contrast Aot. The case 
was, however, adjourned for examination of 
the authorities. More than nine months 
afterwards the suit was dismissed. Plaint- 
iff moved the High Court in revision. 

Mr, Q N, Thakor, for the Applisant. 

Mr, R. J. Thakor, for the Opponent. 

JUDGMENT, 

Macceop, Ô, Jd.—It would have been 
more satisfactory if the Small Cause Court 
_Judge had given some reasons for soming 
to the sonslusion he did sontrary to that 
Jhe arrived at nine months previously, Still, 
the Privy Oounsil ruling in Mokori Bibee 
v. Dharmodas Ghose (1) is, too, slear for us 
_to consider, any other desision possible. 
It may be said that a contrast purport- 
ing to be made between two persons som- 
„petent to contract, after it is dissovered 
ihat one of the persons was a minor at 
the date of the contrast, besomes thereby 
an agreement unenforceable by law, and, 
‘therefore, void under section 2 of the Indian 


(1) 30 0. 539; 6 Bom, IL. R. 421; 80 I. A. 114; 8 


(Bar P.O. d, 874; 7 O. W. N. 441 (P. C.). 
e 
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Contrast Act, and, until it -was discovered 
to be void on the evidence, besause one 


‘of the parties wasa minor, it purported to 


be a perfestly good sontrast. But their 
Lordships of the Privy” Counoil distinetly 
say that section 65 starta from the basis 
of there being an agreement or contrast 
between competent parties, and has no 
application to a sase in whieh there never 
was, and never could have been, any son- 
tract, and though, assording ‘fo the argument 
of the applicant’s Pleader, that desision oon- 
fliots with the words of the sestion, still, 
as long as it stands, ittis binding on ua, 
The Rule, therefore, must be discharged with 
eosts. 
Rule discharged, 


MADRAS HIGH OOURT. 
Seconp Oivin Appzat No. 764 or 1919, 
Marsh 26, 1920. 
Present :—Mr. Justise Sadasiva Aiyar 
and Mr. Justice Spenser. —~ 
LAKSHMINARAS[MHA SOMAYAJIYAR 
— PLAINTIFF —APPELLANT 
VETEUS 


RAMALINGAM PILLAI—Derenpant 
No. %— RESPONDENT, 

Madras Local Boards Act (F of 1884)—Rules under 
Act--Election to Taluk Board-—-Election, validity of, 
whether can be questioned in Civil Court—Juria- 
diction of Civil Courts, rules ousting, validity of—~ 
Suit to declare election invalid, maintainability of— 
Declaratory relief -Discretion of Court. 


Per Sadasiva Aiyar, J.~Under the Madras Local 
Boards Act, the Governor-in-Council has no power 
to make rules ousting the furisdiction of Civil 
Courts in the matter of inquiring’ into the validity 
or otherwise of elections, and relegating those 
matters to a special tribunal established for the 
purpose. [p. 248, col. 1.] Mi 

A person who resides, and owns property within 
the area of a Taluk Board, witha fair chance of 
boing appointed ‘or elected as a member of the 
Board, has a substantial interest in the matter of 


‘the proper constitution of “the Board, ‘sufficient to 


ive him the right to sue for a deolaration that 
the election of a member of the Board is invalid. 
B it the granting” of such relief is within the dis- 
crotion of the Court, and a person who has accept. 
ed the election proceedings and hag competed at 
the election, ig not entitled to question the 
election on the grounds of bribery, corruption and 
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want of gecrecy in the ballotting, merely because he 
has failed to be elected. [p. 249, col. 1. 

Per Spencer, J. (Contra}—The Governor-in-Council 
has the power of making rules to provide for the 
` whole scheme of elections and for the conduct of 
igquiries into complaints and objections to elections 
heid or about to be held as well as into objections 


to the list of voters, and such rules have the effect ` 


of taking away the jurisdiction of the Civil Courts in 
respect of these matters. [p. 250, col. 1.] 


Sesond appeal againat the desree of the 
Distrist Court, Tinnevelly, in Appeal Suit 
No, 317 of 1918, preferréd against the deeree 
of the Oourt of- the Additional Distrist 
` Munsif, Tinnevelly, in Original Suit No. 528 
of 1917. 


FAOTS appear from the judgment. 

Mr. K. S. Ramabadra Iyer, for the Appel- 
lant,—Plaintiffe has the right to maintain 
this action. Under the rules he san 
protest and he oan objest to the Collee- 
tor’s declaration of the resolf of the 
voting. 
a landholder. He has a substantial in- 
terest in the sonduet of the elestion. See 
Robert Fischer v. Secretary of Stale for India 
(1). Also Natesan, In ve (2) and Sabhapat 
Singh v. Abdul Goffur (3). 


The Civil Court has judisdietion to enter- 
tain the suit, The objection that the 
‘slestoral register is noi valid oan only be 
taken in a Civil Court and not before the 
Colleetor, The Collector has not yet passed 
orders on the objeotions. 

The Collestor’s jurisdistion has been eon- 
ferred as an expeditious remedy, but it does 


not oust the jurisdistion of the Civil Courts. 


‘Hayward v. Hast London Waterworks Oompany 
(4), Secretary of State for India v. Venkate- 
salu Natdu (5), Raghunandan Prasad v, Sheo 
Prasad (6) and Khunnt Lal v. Raghunandan 
Prasad (7). 

_ The Government has no power to frame 
rnles_to take away the jurisdiction of the Civil 
Courts. Rules under Statutes must be 
strictly sonstrued. The Losal Boards Aot 
does not provide for the setting up of spesial 
tribunals, 


(1) 22 M. 270 (P. 0.); 8 0. W. N. 161; 26 I. A. 16; 
7 Sar. P. O. J. 459; 8 Ind. a. (N. 8.) 192. 

a 38 Ind, Cas, 847; 40 M, 125;81 M. L. J. 634. 

8) 24 0. 107; 12 ma Dec. (N. B.) 786. 

the (1885) 28 Oh. D, 188; 54 L. J. Ob, 528; 52 L. 


PD oe 113; 1 M. L, T, 486. 
(6) 20 Ind, Cas. 490; 86 A. 308; 11 A. L. J. 349. 
“ (7) 20 Ind. Oas. 497; 85 A. 450; 11 A. L; J. 6659. 
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He has also the right of suit as — 
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Seéotion 144 of the Losal Boards Ast is 
different from sestion 250 (6) of the Distriet 
Municipalities Aat, The Aeb must itself 
provide for the removing of the jurisdiction 
of the Civil Courts, 

Rule 13 of the rule; framed under the 
Local Boards Act contemplate an interregnum 
pericd when there should bé nomination. 

The elestions shonld not have been held 
on the basis of the old: elestoral register. It 


ceased to have any forse when the new rules 


were introduoed. ` 


$ 


Mr, B. AN Row (with him Messrs. 
Ohidamharam and M artandam), for the Re- 
snondent.—Under section 8 of the General 
Clauses Aot a repsaliag enactment does not. 
render invalid whatever was done under the 
repealed enactment. The old register son- 
tinues until the new register is prepared, 
Raghunandan Prasad v, Sheo Prasad (6). 

The Losal Government has power to set 
up special tribunals under the sombined 
operation of sestion 144 of the Aat and of 


rule 16. 
JUDGMENT: 


Sapasiva Aliran J.—The fasts have been 
set out in the judgment just now delivered by 
my learned brother and I need not repeat 
them. 

The questions argued were, (1))whether 
the powers given by seetions 16 and 144 of 
‘the Losal Boards Aot (Madras Ast V of 1884) 


_ to the Governor-in-Oouneil to frame forms 


and to prescribe rules and sonditions, as 
regards the system of representation and of 
election, inelude or imply the power to make 
rules forthe eondust of inquiries into the 
objestions made to the validity of elestions and 
to the ereation of spesial tribunals to make 
sush inquiries so as to exslude the jurisdie. 
tion of the ordinary Oivil Courts and to make 
the opinion of the spesial tribunals final, as 
to the validity of elections; (2) assuming 
that the Governor-in-Oouneil bas sueh powers, 
‘do the rulesas framed on the 6th June 1917 
(See Exhibit ITI) exolude the jurisdietion of 
the Civil Courts to entertain objeations to 
the validity of the sleation even when those 
objestions are based on the grounds (a) that 
«there was no valid elestoral register in 
existense on the date of election, and (b) that 
sonsequently the President of the Distriet 
Board-should have filled the vaeansy, by 
appointment under rule 13; and (o) the 
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defendant, who elainis to have been elested, 
has, therefore, not been validly eleated ; (3) 
whether the plaintiff has an interest in the 


matter of the legal validity of the aonstitn- - 


tion of the Taluq Board sufficient in the eye 
of the law to give him the right to sue for 
a deslaration or the validity of the disputed 
slestion ; and (4) even if all the above three 
points are decided in the plaintiff’s favour, 
whether this is a ease where the Court has a 
diseretion to grant or refuse the deslaratory 
and injunction reliefs prayed for, and, if the 
Court has such diseretion, whether suoh reliefs 
ought to be refused in this onse. 

I shall deal with point No 3 first. That 
point is “whether the plaintiff has an interest 
in the matter of the proper sonatitution of the 
Taluq Board suffisient, in the eye of the law, 
to give him the right to sue for a declaration 
of the invalidity of the disputed election.” 
The plaintiff is a resident of Shermadevi and 
the vacant seat in question was a seat on the 
Taluq Board of Shermadevi to whish Talug 
Board have been given important powers 
under the Local Boards Aet to deal with 
certain affairs of the inhabitants of the 
Talua, If the disputed eleation is held 
invalid, he has a obanoe of being appointed 
to the vasanoy, or of being elested when a 

` valid eleotion is held. The suit may not be 
one falling under sestion 42 of the Speoifio 
Relief Act as the plaintiff does not sue for a 
declaration of his own legal sharaoter or his 
right to any property. But he is a citizen 
owning properties situated within the area 
of the Taluq Board and having a fair shance 
of being appointed or elested as a member 
of the Board and he has, therefore, such a 
substantial interest in the proper sonstitu- 
tion of the Board, as entitles him to bring 
a suit for a deslaration as to the invalidity of 
the elestion, it having been held in the well- 
known ease of Robert Fischer y. Secretary 
of State for India (1) that seotion 42 of the 
Speeific Relief Aet is not exhauastive for the 
deslaratory suits entertained by Civil Courts, 

The next point whieh I shall sonsider is 
point No. (1), ots. “whether the powers 
given by seotions 16 and 144 of the Looal 
Boards Ast to the Governor-in-Couneil to 
frame forms and to preseribe the rules and 
conditions as regards appointment by eleotion 
and as regards the system of representation 
and of elestion inelude or imply the power to 


make rules for the conduct of the inquiry into 
e 
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the objestions made to the validity of elge- 
tions and the sreation of special tribunals to 
make sueh inquiries so as to exalude the 
jurisdiction of the ordinary Oivi! Courts and 
to make the opinion of the spesial tribunal 
final as to the validity of an elestion.” Secfion 
16 is too vague. Further, the rales were not 
made under sestion 16 but only under sestion 
144 slause (1). Olause (1) deals with the 
power to make rules merely as to the qualifi- 
oation of the elestors and of sandidates for 
appointment by elestion and as to the method 
and time of election and of elestive Presidents, 
Vise- Presidents and members of Losal 
Boards [Losa] Boards inolading Talaq 
Boards according to the definition in seation 
8 olause,(12) |. I think that rules as to the 
method of eleetion of the members of Losal 
Boards sannot ineludea rale constituting a 
special tribunal to inquire into the validity 
of elections. It has been argued for the re- 
spondent that sub-clause (f) of slause 1 (a) 
of seetion 144 which speaks of “any other 
matters regarding the system of respresenta- 
tions and of elestion” might inelude this 
matter of setting up a separate tribunal with 
exclusive jurisdistion to enquire into objea- 
tions to the validity of elections.” Clause 1 
(a) of seotion 144 relates to the eleotion of 
panchayats and pot to the elestion of 
members to Talug Boards. It may, however, 
be argued that, even if clause 1 (a), and sub- 
olause, (a) to (f) under it, do not apply to 
elestions of the Taluq Board members, still 
the divisions (a) to (f) under slause 1 (a) 
indicate what is meant by the “method and 
time” of appointment by election oscurring 
in elause 1 (a), and as clause 1 relating te 
Looal Board, also uses the expression 
“method and time of elestion”, matters 
relating to method and time of elestion of 
Taluq Board members include matters 
analogous to those provided for by sub- 
clauses (a) to (f) of slause 1 (a) relating to 
panchayat elestions. Even assepting this 
argument, sub-elause (f), following sub- 
elauses (a) to (e), (which deal with the 
division of the electoral area, the number of 
representatives and so on) cannot be inter- 
preted as insluding a matter of a totally 
different nature, viz,, the setting up of an 
exolusiys tribunal to inquire into the objes- 
tions to elections, This Loeal Boards Ast, V 
of £884, was passed in the same year as the 
District Municipalities Aot (IV of 1884), 
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Seation 250 slause L (a) of that Act provides 
for the making of rules similar to those 
enacted in the provisions of section 144 1 (a) 
of the Losal Boards Ast, As originally 
framed, sub-olauses 1 to 6 under slause 1 (a) 
of sestion 250 of the Distrist Munisipalities 
Act almost exastly sorresponded to sub- 
clauses (a) to (f) of seetion 144, 1 (a) of the 
Looal Boards Aot. Sub-clause (6) in the 
Munisipal Aot was “any other matters 
regarding the system of representation and 
elestion, whieh if may seem expeafient to 
provide for.” Sub-olause (f) of the Local 
Boards Aot is “any other matters regarding 
thé system of representation and elestion.” 
Doubts, however, seem to have arisen about 
1894 whether sub clause (6) in the Distriot 
Munieipalities Ae’ inaluded the oconduat of 
inquiries relating to the elestions Henoe, 
by Act III of 1897, seotion 164, clause 1, 
seetion 250, olause 1, of the Munioipaslities Aot 
was amended by making the old sub-clause 
(6) as sub-elanse (7) and by introducing a 
new enb-slause which the present sub-slause 
(6) providing expressly for the condust of 
inquiry relating to the elestions. The 
Legislaturé seems to have overlooked the 
fast that the sorresponding seotion 144, 
elause (la) ‘of the Looal Boards Aot also 
was guilty of the like ,omission as was 
found in the District Municipalities Act 
and ought to be amended likewise, Rules 
made under statutory powers must, cn pain 
of invalidity, not be in exeess of the 
statutory powers authorising them and powers 
to make rules, especially where such rules 
ereate new jurisdictions and take away 
the powers of ordinary Oivil Courts, ought 
to be construed very strictly (Sea Maxwell). L 
am, therefore, of opinion that under the Losal 
Boards Act the Sovernor-in-Counsil had no 
power to make rules ousting the jurisdistion 
of Civil Courts in the matters of inquiring 
into the validity or otherwise of elestions. 

I shall now deal with the point No. 2 
whieh is as follows: “Assuming that the 
Governor-in-Counsil has ‘such powers, do 
the rales, as framed on the 6th Jana 
1917 (See Ehxibit III) exclude the juris- 
diction of the Civil Oourts to entertain 
objections to the validity of an elestion even 
when those objections are based on the 
ground (a) that tbere was no valid elestoral 
register in existenca on the date of the 
aleotion and (b) that sonsequently the 
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President of the District Board should have 
filled the yasaney by ‘appointment under 
ruje 13, and (c) that the defendant who 
claims to have been.elested has, therefore; 
not been validly elested.” It is no doubt 
unnesessary to deal with this point as I 
have decided that the Governor-in Couusil 
has not got the powers to make rules so 
as to establish a new tribunal to inquire 
into the validity of elections, Assuming; 
however, that he bas such powers, I think 
that rules 12(2) and 33 (e) and (d) read 
togetherintend that any cbjeotion that there 
was no valid electoral register in existenve 
at the date of elestion, should be desided 
by the Collector finally and should not be 
questioned by. the Civil Courts, 

A subsidiary question which was argued 
was whether there was really no valid 
register in existense on the date of the 
disputed elestion. I am inolined to bold that 
the old register was not superseded by the 
new rules, whieh only superseded the old 
rules and not the things which were validly 
done under the old rules and which were 
not ineonsistent withthe new rules. Sestion 
8 of the Madras General Olauses Act, (I 
of 1891), says, ‘where any Aot” (which 
must inolude_ a rule made under the Loeal 
Boards Aob as such a rule has the foroe of law 
asaording to seotion 147 of the Statute) “.., 
repeals apy other enactment, then the 
repeal shall not (a) affeot anything done... 
before the commencement of the repealing 
Act,...(c) affect the previous operation of 
any enactment so repealed or anything 
duly doneor suffered under any enastment 
so repealed or (d) affeot any right, privi- 
lege...acquired, aosrned under any enactment 
so repealed.” The register prepared under the 
repealed rules and the rights and privileges of 
the voters sequired under those rules sould 
not, therefore, be affected, espesially when the 
repealing roles substantially (as pointed out 
by my learned brother) reproduse the old 
rules on the point in dispute. 

Lastly, comes the 4th point, vis, “whe- 
ther this is a oase ‘where the Oourt has 
a diseretion to grant or refuse declaratory 
and injanotion reliefs, and if the Court 
has suoh dissretion, whether sush reliefs 
ought to be refused in this oase” I do 
not see how it oan bs seriously argued 
that the grant`of a deslaratory deeree in 
any aase is not a matter for the diseretion 

@ 
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of the Court. Section 52 of the Spesific 
Relief Act shows that the grant of the 
relief of injunction is always a matter for 
the discretion of ‘the Court, having regard 
to the sondust of the plaintiff who made 
unfounded allegations of undue irfluence 
and bribery against the defendant (besides 
the unfounded allegations of the want of 
seoresy in the ballotting ete.,) and to the 
fact that he himself assepted the elestion 
proceedings as having been regularly 
begun (and competed for the vacanosy of 
the election) till he sustained defeat at the 
election, the Court would be exercising its 
discretion properly in refusing deelaratory 
and injunotion reliefs, to sush a plaintiff, 
even assuming thata valid electoral register 
did not exist, and hense the elestion was 
invalid, 

I forgot to refar to one argument relied 
on by the lower Appellate Court and by 
‘the appellant’s learned Vakil, vz. that 
role 13 when read with rule 11 (1) 
contemplates the possibility of an jnter- 
regnum when no valid elestoral register is 
in existence, and that interrognom sould 
only cssur cwirg to the superzession of the cld 
rules by the new rules, I do not think that the 
argument can be acsepted. Jt may be that, 
owing to the Collestor ofthe District ander 
‘role 1 having oreated new circles, there 
could be no valid register, so far as the 
new oiroles ke soncerned, and it may be 
that that was the contingency contemplated 
by rule 18, cr-if may be that- rule 13 
mbtrely reproduced the corresponding old 
‘rule (which was enacted when an inter- 
‘regctum: was possible, before the very first 
register was prepared) and was inoluded 
in. the new set cf rules unnecessarily, 
nobody oaring to arcertain whether it was 
really necearary. -I'shel), however, not pursue 
the matter further. 

In the result; I hold that, though the 
‘plaintiff was cutitled to institute the euit 
and though a-Givil -Court has jarisdiotion to 
entertain it, the election was valitly held, 
under a valid electoral register; and that, 
even if the eleation was invalid, the Court 
onght to refuse in its disoretion the reliefs 
slaimed by the pregent plaintiff. No ques- 
tion of inconvenience san arise by refusing 
to deslare the invalidity of an election as, 
under seation 162-of the Looal Boards 
Act, the aots of a Liceal B-ard with mem- 


INDIAN OASES. 


section 144 of the 


249 


bers legally disqualified to sit as members 
are not invalid. r 

Finally, I might suggest that, when the 
Losal Boards Ast is taken up for revision, 
the Legislature will take good oare to see 
that the powers to make rules - and the 
subjests on which rules can be made are 
defined olearly and at length. 

Tn the result the sesond appeal is diemiseed 
with costs. 

SPENCER, J.—The appellant was an un: 
successful candidate for a seat on the Taluq 
Board cf Sherméadevi at an election whish 
took pl&ce in Ostober 1917, He bronght the 
suit to have it declared that the eleetion of 
the second defendant was illegal and invalid. 
In his plaint he alleged bribery, corruption 
and want, of seoreoy in the ballotting. But 
he gave up these sontentions at the trial, 
The subatance of his objestions to the second 
defendant’s election, as put forward in thig 
and in the lower Oourts, was that a new 
roll of elestors was not preparad when 
‘the revised rules under sub-olause (1) of 
Local Boards Aset 
(Madras Aot V of 1884) were published 
by Government in June 1917, He maintained 
that an eleation held on the old voter's 


liat was invalid, the qualifisations entitling 


a person to` vote onder the new rules 
being a little different from the quslifica- 
tions required y the old rules. He also 


raised the question, in ground No. 7 of 


bis memorandum of sesond appeal, whether 


the Government had any power to make 


rules for the elestion of Taluq Board 
members, which would have the effect 
of taking away the jurisdiction of Civil 
Courts. 

I will deal with the last point first. 
Section 16 of the Loeal Boards Ast provides 
that members of Taluq Boards may be 
partly appointed by elestior, subjeot to 
such rules and condition as may from 
time to time be prescribed by the Governor- 
in- Council and seotion 144 provides “that the 
Governor-in Couneil may from time to time 
frame forms and make rules (1) as to 
the qualifications of eleotors and of candidates 
for appointment by elestion and as to the 

method and time of elestion of elestive 
Presidents, Vice- i residents and members of 
Local Boards.” Next follows clause 1 
(a) whish relates to the elestion of 
panchayats and then seyersl sub-olauses (a) 
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to (f) of whieh sub-clause (d) deals with 
the registration of elestors and snb-oliuse 


(f) speaks of “any other matters regarding 


the system of representation and of election,” 
It is not quite clear whether sub-elauses 
(a) to (f) are intended to qualify slanse 
X{l)sof sestion 144 whish rofers to elestion 
to lLoeal Boards, or whether they only 
qualify slause 1 (a) whish deals with the 
election of panchayats, But, in any oase, 
T think that the words “any other matters 
regarding the system of representation and 
of elestion” illustrate what is meant in 
elause (1) by the words ‘method of election’ 
of members of Local Boards. I think these 
‘words are wide enough to sover the power 
of making rules to provide for the whole 
ssheme of .elestion and for the sonduat of 
inquiries into eomplaints and objections to 
elestions held or about to be held as well 
as to objections to the list of voters. 

An argument has been drawn from the 
analogy of the Distriet Munoipalities Act 
(Madras Aot: IV of 1884). In that Aot an 
‘additional clause was added to section 250 
by the Amending Act III of 189/, by 
which the words “the sondust of inquiries 
relating to elections” were added. From 
the faot that Government thought it advisable, 
ex abundanti cautela, to Introduce olause 6 
to amplify the powers already conferred by 
the section, it does not follow that the 
words of the olause, as{they origianlly stood, 
were not wide enough to include power 
to make rules for the preparation of the 
electoral register. Iam not impressed by 
an argument based on another piese of 
legislation to the effeet that Government 
intended “to limit its own powers under 
this Aat and I, therefore, hold that the 
roles published in 1917 were valid. 
= The next objection is, that, the rules 
‘framed by Government in 1917 having been 
deolared to be in supersession of all existing 
rules, the electoral register prepared under 
` the authority of the old rules besame useless 
and rendered an elestion held on the votes 
of the elestors named in that register invalid, 
“The fallasy in this argument lids-in the 
supposition that the suppersession of the 
old rules necessarily led to the super- 
` gession of everything done under the 
old rules, Rule 11, clause (1), of the new 
rules whieh came into operation on lst 
‘July 1917 provides that “when the elestoral 
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register has been revised by the Divisional 
Officer and sorrested as aforesaid, the said 
register shall be deemed to be somplete 
and: shall come into operation with effect 
from the Ist day of January next ensuing, 
and shall sontinue in operation for the 
twelve months beginning on that day; and, 
if the next slestoral register is not ready 
by the prescribed date, until seh’ register 
is ready, and it shall be oonalusive as to 
the general qualifications to vote prescribed 
in roles 4, 5, 6 and 7 above.” Rule 12 
(1) of the old rulea which same into 
operation on Ist January 1916, sontains 
similar provisions in almost identieally the 
same language. Taking it, therefore, that 
these rules have the forse of law, it was the 
law, both at the time of the eleetion and 
when the last elestoral list was prepared, that 
that list or register should be in operation 
until a new register was prepared. In Todd, 
Eg parte ; Ashcroft, In re (8) Lord Eshar observ- 
ed :— It is a wholesome dostrine to hold that 
the section is retrospective, so far as itis a 
repetition of the former enaatment, but 
that itis not retrospeotive as far as it is 
new.” I aw, therefore of opinion that the 
new rules sancel the old rules, bat they 


-do not render the old elestoral register of 


no effest, when there was a provision both in 
the old rules and in the new rules for 
its sontinuanee. In this view the plaintiff's 
suit was rightly dismissed as it failed on 
the merits, 

But a-question was also raised whether 
the validity of the elestion was a matter 
whioh sould be made the subjest of a oivil 
suit, Rule 12,elause 2, lays down: - “No 
failure to observe the dates prescribed in 
this and the preseding rules, or to observe 
other direstions in these rules regarding 
the preparation of the register, shall 
entitle any one to question the validity and 
sonclusiveness of the register, in proseedings 
under rule 33,” It has been argued for the 
appellant that this rule gives‘ him a right 
to question the eorreatness of the register 
in a Court of Law. On the other side, it 
ia argued that it is tantamount to a 
prohibition of his questioning the register 
either in a Court of Law or before the 
Collestor, One of the objections to an 
election under rule 33 (c) is that “the 


(8) (1887) 19 Q. B. D, 186 at p. 195; 56 L. J. Q. B, 
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person whose eleetion is questioned was 
not duly eleated by a majority of lawful 
votes.’ The Distriet Munsif was of opinion 
that this rule permitted an objestion to 
be taken in a petition before the Colles- 
tor. The District Judge was of opinion 
that it could not be raised in sueh pro- 
seedings. My view as to the provision in 
‘rule 12 (2) is that it was intended to 
debar an objection to the elestoral register 
being taken, exeept as specially provided 
for in rules 4, 5 and 6 at the time of 
the preparation of esush register; and if 
this view is sorrest the plaintiff has no 
locus stand: to take this objection after 
the eleotion. I do not think that rule 12 
(2) implies that sush objections as sould 
not be taken before the Oollestor in pro- 
seedings under rule 33 sould be taken in 
such proceedings asa suit ina Oivil Oourt. 
The machinery for the 
elestions, provided by the rules framed 
under the Aot, being complete in itself 
the jurisdiction of the ordinary Civil Courts 
to take scognisanoe of sueh a matter is 
ousted. See Nataraza Mudaitar v. Municipal 
Oounctl of Mayavaram (9) and Bhatshankar 
Nanabhat v. Municipal Corporation of 
Bombay (10). 

. The plaintiff’s suit deservedly fails for 
another reason. When the register was 
‘prepared, he did not adopt the prosedure 
provided by rule 10 (4) of objesting up to 
the. 20th of September. The elestion was 
on Ostcber 2:d and in his petition to 
` the Collestor dated Ostober 6th (Exhibit 1), 
he did not raise this point. He went to 
the polls on the footing of the register 
being a valid one. The teebnical point 
“he has .taken in these proceedings is 
evidently an afterthought. He is, there- 
fore, not entitled to the equitable relief of 
a deolaration on a matter connested with 
‘the preparation of an elestoral register. In 
` Bhupendra Noth Basu v. Ranajit Singh (11) 
it was held that, in similar sirsumstances 
sonnested with an elestion, where’ the 
_eondust of the plaintiff was remiss and 
dilatory, ibe Court ought not to interfere 
and give him a deslaratory deeree, in the 


(9) 12 Ind Cas. 311; 86 M. 120; 10 M. L. T. 219; 
(1911) 2 M. W. N.238; 21 M. L, J. 878. 

(10) 31 B. 604; 9 Bom, L. R. 417, 

(11) 20 Ind. Cas, 67€; 41 C, 884. 
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exercise of its diseretionary jurisdiction, 
under aestion 42 of the Spesifie Relief Aest. 
The suit was rightly dismissed and 
the sesond appeal shonld be dismissed 
with costs, 
M. ©. P. 


Appeal dismisĝed. 


BOMBAY HIGH COURT. 
Ssoonp Orvic Appean No. 705 or 1918, 
June 22, 1920. 

Present :—Mr, Justico Shah and Mr, 

; Justice Crump. 
NARSAPPA NINGAPPA MALI— 
PLAINTIFF- APPELLANT 
versus 
BHARMAPPA RAYAPPA MALI— 


Derren pant—Resporpent, 
Hindu Law—Succession—First cousins, 


: whethe 
succeed per stirpes or per capita. 


Where at the date of the opening of the succession 
to the estate of a deceased Hindu his nearest heirs 
are his first cousins they take per stirpes without 
reference to the shares which their respective 
fathers would have taken had they been alive, [p. 
262, col, 1.] e 

Sesond appeal from the deoision of the 
Assistant Judge, Belgaum, in Appeal 
No. 293 of 1917, modifying the desree 
passed by the Subordinate Judgeat Athni, 
in Oivil Suit No. 398 of 1916, 

Mr, Nilkant Atmaram, for the Appel. 
lant. 

Mr, A. G. Desai, for the Respondent, 

JUDGMENT.—This appeal arises ont of 
a suit brought by the plaintiff Ningappa 
and continued by his sons after his death 
for one third share in the property in suit. 
It is now found that the plaintiff and defend. 
ant No. 1 are the sons of Rayappa who 
was one of the four adns of Narasappa. 
Defendants Nos, 2 to 5. are the sons of 
Satyappa who was the sou of Shidlingapps, 
one of the sons of Narsappa, The property 
in suit originally belonged to Shiddappa, 
the son of Ningappsa, the second gon of 
Narasapps. In 1910, Satyappa and the 
present plaintiff und defendant No, 1 filed 
a suit to resoyer the property which be- 
longed to Shiddappa from the then defer dk 
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ant who was in possession of that pro- 
perty. In that suit they slaimed the pro- 
perty asthe nearest heirs of Shiddappa. 
. The reversion to Shiddappa opened on the 
death of his mother whieh took plase in 
1909, the widow of Shiddappa having died 
in 1908. The plaintiff's present slaim is 
based’ on the allegation that he, defendant 
No. 1, and Satyappa, were the nearest heirs 
of Shiddappa and that he was entitled to 
one-third share in the property. Defend- 
ants Nos.2 to 5 put forward a defense 
that Rayappa was not a son of Narasappa 
at all, This defense has been negatived 
in both the lower Courts, and we are not 
now sonserned with it. 

The Trial Court passed a deoree in 
fayour of the plaintiff in- respest of his 
one-third share. The Appellate Court has 
modified that desree by declaring that the 
plaintiff is. entitled to one-fourth share in 
the plaint property. 

This modifisation of the decree is 
apparently based upon the view that fatyappa 
was entitled to one-half and Ningappa and 
Bharmappa together were entitled to the 
other half of the property of Shiddappas. 


According to Hindu Law, however, all the - 


three were then the heirs of Shiddappa 
and eash one of them was entitled to 
olaim an equal share without reference to 
the shares of their respestive fathers who 
might bave half and half if they bad been 
alive and if their third brother Kedari 
was not alive at the time when the rever- 
sion to Shiddappa’s estate opened on his 
mother’s ‘death. ‘Thereis nothing on the 
record of this case to justify the suggestion 
' whioh bas been made by Mr. Desai before 
_us that Shidlingappa, the father of Satyaprs, 
and Raysappa, the father of the presert 
plaintiff, and defendant No. 1 were alive 
at the material time. On the contrary, it 
-ia olear from the pleadings and from the 
-enit filed. in 1910 by Satyappa and the 
‘present plaintiff and defendant No. 1 that 
on tke death of Shidappa’s mother the 
nearest heirs were the plaintiffs in the suit 
of 1910. Mr. Desai has not been able to 
suprort the view that these three persons 
tcok per stirpes and rot per capita, It is 
slear from the desision in Nagesh v. Gururao 
(1) that, aooording to the Hindu Law, eash 


‘> (1) 17 B. 308; 9 Ind, Deo, (N, a.) 199. 


one of these heirs is entitled to an equal 
share in the property of Shiddappa. The 
Trial Court was right in awarding one- 
third share in the property to the plaintiff, 

We accordingly reverse the deoree of 
the lower Appellate Conrt and restore that 
of the Trial Court with sosts in this Court 
and in the lower Appellate Court on the 
original defendants Nos, 2 to 5 who are 
respondents Nos.2 to 5 in this Court. 

The aross objections are dismissed with 
costs, 


e Decree reversed, 


EE AS 


MADRAS HIGH COURT. 
ORIGINAL Sipe Appeat No, 29 or 1919. 
Maroh 29, 1920. l l 
Present :—Sir Jobn Wallis, Kr., Chief 
Justice and Mr, Justice Krishnan, 
GIRDARIDOSS RADHAKISHEN 
DOSS, A FIRM OF MERCHANTS AND COMMISSION 
AGENTS aT No. 111, Mint Sare, MADRAS 
— [)EFENDANTS — APPELLANTS 


Cersus 
M, PONNU PILDAI—Puraintive— 
RESPONDENT, 


Transfer of Property Act (IV of 1882}, s. 108— 
Landlord and tenant- Destruction of building— 
Negligence—Tenant, liability of—-Notice, whether 
necessary--Tenant determining tenancy, effect of, 


The destruction of a bnilding owing to the 
negligence ` of a tenant’ renders the tenant liable 
for damages. [p. 253, col. 2.] 

When a tenant elects to determine the tenancy 
under section 108 tc) of the Transfer of Property 
Act, such election amounts to a waiver of the 
notice calling on him to restore the property required 
by section 108 ym) of that Act. [p. 253, col. 2 ; 

A. rented certain premisesin which he had stored 
a large number, of bales of piece goods, and put a 
watchman in charge, who, one night, lit a hanging 
lamp in the hall in close proximity to the bales of 
piece goods, locked up the premises and went away 
intending to return and sleep there. On his return 
he found the premises destroyed by fire : 

Held, that the fire was caused through the 
default of A.’s servant in leaving a lighted lamp 
unattended for some hours; that such default amount- 
edto anegligent act, and that A. was bound to 
make good the damage caused under section 108 (m) 
of the Transfer of Property Act, [p. 254, cols, 1 & 2.) 


Appesl frcm the judgment ard the 
desree of the Hon’ble Mr Justice Kumara- 
swami Sastri, dated the 26th March 1919, | 
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passed in the exersise of the Ordinary 
Original Civil Jurisdistion of this Oourt in 
Civil Suit No. 26 of 1918. 

FAOTS appear from the judgment. 

The Hon’ble Mr: K. Srinivasa Atyangar, 
Advccate-General; and Mr. G. Krishnaswamy 
Atyar; for the’ Appellants.—The Trial 
Judge was wrong in his finding that 
the appellants were guilty of negligence 
Both under English and Indian Law there 
is no liability in the oase of agssidental 
_ fires, There is no direst evidence here as to 
how the fire was caased. It is not proved 
that the fire was caused owing to the negii- 
gence of the appellants, There is no statu- 
tory obligation on a tenant to insure his 
landlord’s property against fire. There is 
the evidence of tha Insurance Agent that 
piece gocds are uninflamable. These bales 
of piese goods had iron loops round them. 
As a faot, the lamp was burning all through 
the period without any mishap. 

The suitis premature, as three months’ 
notise under seotion 108 (m) of the Transfer 
of Property Aot was not given. 

Messrs. O. P. Ramasawmy Atyar and A, 
Doravsawmy Atyar, for the Respondent, — 
There is no question of acsidental loss by 
fire inthe oase. The fair inferanse to be 
drawn from the conduot of the appellants 
was that the destruction of the premises 
was due.to their negligence. The law in 
India, aa contained in section 108 (m) of 
the Transfer of Property Act, is that 
the tenant is liable in damages for negli- 
gence. The tenant is bound to restore the 
property to his landlord at the end of tho 
period in aa good a condition as he took 
it subject to ordinary wear and tear. eto., 
Here there was gross negligence on the 
part of appellant’s servants in. keeping 
lighted an ordinary Japanese lamp of the 
eheaper variety slose to bales of piese goods 
unattended by any one for hours. 


The defendant's liability has to be solely 
determined by applying the tests laid down 
in sestion 108 (m) of the Transfer of Pro- 
perty Act. 


. As to the objestion based on the want of 
notioe, Exhibit C is substantial compliance 
with the statutory requirement. Defendant 
by his” letter, Exhibit E, repudiated bis 
liability for damages. He must be deemed 
to have waived his right to notice; - 


JUDGMENT. 

Watts, O. J.—This is an appeal by the 
defendant from the judgment of Kumara- 
swami astri, J. in a suit brought by a 
landlord-against a tenant for damages for the 
destrustion of the demised house by fire. | The 
learned Judge has found that the fire was’ o0ea- 
sioned by the negligence of the defendant: 
The destrustion of a bnilding owing to the 
negligenca of the tenant is treated in English 
law as , permissive waste for whish a 
tenant for life ‘or for a term is liable and 
a tenaht-at-will not liable, while the oase 
of a tenant from year to year is doubtful, 
These distinstions are not resognised by 
the Transfer of Property Act. Sesticn 108 
(m) requires tbe tenant to restore the pro- 
perty in as good a condition as it was 
when he was put into” possession subjeat 
only to obanges caused by reasonable wear 
and tear or irresistible forsa and to allow 
the lessor and his agents at all reasonable 
times to enter upon and inspast the oon- 
dition thereof and give or leave notise of 
any defeot in such condition, and when 
such defect has been oaused by any aot or 
default on the part of the lessee his ger 

vanis or agents, he is bound to make it 
good within three months after suoh notice 
has been given or left, Inthe present oase 
‘the plaintiff be Exhibit O called on the 
defendant to pay Rs, 15,000 damages, while 
the defendant sent a counter-notios Exhibit 
D olaiming to determine the tenancy under 
section 108 (e) in fonsequence of the 
destruction of the premises by fire; as he 
was eutitled to do under that clause if the 
injury was net ocsassioned “by the wrongful 
act or default of the lessee.” He also sent 
a reply to Exhibit O repudiating hig lability 
to pay damages. The action of the defend- 
ant in elesting to determine the tenancy 
under sestion 108 (e) amounts to a waiver 
of the notice calling on him to restore the 
property required by section 108 (m) and no 
question of the absense of such notioe has 
been taken. Indeed, the oase seems to 
have been sondusted without referenoe to 
section 108 (m) which, however, embodies 
‘the rule of law to be applied. To make 
the defendant liable under seotion 108 (m) 
‘the defeat in this oase; the destrustion of 
the premises by fire, must have been caused 
by “any act or default on fhe part of 
“the lessee, bis servants or agents” and -hll 
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we have todo is to apply this test to de- 
termine the defendant’s liability, Suoh 
actions appear to have been infrequent and 
there are not many eases for our guidanse. 
On the facts, the learned Judge has found 
that the fire was saused by the defendants’ 
negligence and that question has been re-s 
argued before us. 
found by the learned Judge, are that the 
defendant took the house in 1916 and a 
Muhammadan Dubash of his was allowed 
to live in the upper part with his} three 
wives and two servants. In ‘Ostoba: 1917 
piese-goods were stored in aroom opening 
into the kudam and the goods were insured, 
but the polisy did not take effeot until the 
first premium was paid in Desember, 
Late in December the Muhammadan and 
his family left theehouse, whioh was theu 
put in oharge of a watehman, some ten 
days before the fire ceaurred. The watohman 
swears that, acsording to his usual oustom, 
he lit a hangibg lamp in the hall where 
the goods were stored, looked up the premises 
and took the key-to the defendant’s house in 
the neighbourhood and went away to Triplisane 
for his evening ‘meal intending to return 
and sleep there, and that on his return he 
found the premises destroyed by fre. .The 
lamp was a sheap Japanese hanging lamp 
with a sentral draught like,the one shown 
to us, and was hanging inthe hall, near 
the stair sane leading to the floor above. 

In the draughty conditions of houses in 
India even the best lamps flars up and iu 
this sase the situation of the lamp was 
exceptionally draughty, having regard to the 
fact that the room was quite open on the 
east side and.to nearness of the stair-sase where 
there would have often been a strong 
draught. In these sirenmatanoes, a sheap 
lamp like this if left unattended for some 
hours, might well flare up, beaome heated 
and explode and this would seem to be what 
actually, oceurred. There seems no other 
way of acsounting for the fire, putting aside 
deliberate ineendiarism whioh is not now 
suggested on either side. The question 
then is whether it was negligense to leave 
a lighted lamp like this unattended in close 
proximity to the bales of piece-goods which 
were atored in large quantities in the room, 
Mr.. Waddell, the agent for the Insuranee 
Company whish has paid the defendant's 
elaim on the goods, gave evidenee that pices. 


The admitted facts, as 


- goods tightly packed in bales are not mora 


inflamable than ordinary furniture, and said 
that he did not sonsider it dangerons to leave 
the lighted lamp suspended over the bales, 
It seams fairly clear that the bales were 
piled one on top of the other quite near the 
lamp. It may not bə possible now to Gx the 
exast relative positions. In my opinion, in 
the conditions prevailing in India, to Igave a 
lighted lamp unattended for hours in close 
proximity to bales of piese-gooda was a dige 
tinctly negligent aet, and I am not prepared 
to differ from the finding of the learnad 
Judge or from his estimate of the soat: of 
restoring the damage. The appeal fails and 
is dismissed with costs, 


KRISHNAN, J.—I agree with the learned 
Chief Justice. The suit from whioh this 
appeal arises was one brought by a landlord 
against his tenant for osompensation for 
damages caused to the demised premises by 
fire, whioh it is alleged was the result of 
the negligence or default of the latter’s 
servants. The rights and liabilities of lessors 
and lessees are regulated in this country by 
the Transfer of Property Aot, Sestion 108 
of that Act provides in clause (e) omitting 
words which are not material here that "if 
by fire.........any materia) part of the pro- 
perty be wholly deatroyed.....,,..the lease 
shall at the option of the lesses be void: 
provided that if the injury be oasasioned by 
the wrongful act or default of the lesses, he 
shall not be entitled to the benefit of that 
provision; and again in clause (m) that 
the lessee ia bound to keep, and on the 
termination of the lease to restore, the property 
in as good condition as it was in at the tima 
when he was put in possession, subjest only 
to the shanges caused by reasonable wear 
and tear or irresistible foras,,........and when 
such defect has been eaused by any act or 
default of the lessee, or his servants or agents, 
he is bound to make it good within three 
months after notice to him,” : 


Fire somes within the term “ irresistible 
forse ” and if the injury to the property in 
suit had been eaused by fire without any 
default on the part-of the tenant, he wonld 
not have been reaponssibla for .the loss ; but; 
on the other hand, he sould haye avoided 
the lease as he slaimed to do in his letter 
Exhibit E. A tenant is not in the position 
of an insurer of the landlord’s property 
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against fire risks and he is not, therefore, 
liable for loss by assidental fires, 
The main question then for our deosision 
is: whether the fire in this oase was 
oaused by the default of the defendant's 
servants or not. The evidenee -makes it 
quite alear that defendant had stored up in 
a room in the house a large nomber of 
pressed bales of cotton piesegoods and 
yarn and also some indigo seed. Taking 
the size of the room and the number and 
approximate size of the bales into considera. 
tion it would seem that? the room must have 
been fairly elosely pasked with the bales. 
There was no one living in.the house at 
the time of the fire, the defendant’s Dubash 
and his family who were living in it pre- 


viously having left it a few days prior to it, 


On the night of the fire what the defendant’s 
elerk, who was put on to watch these goods, 


did, was to leave an old kerosine oil 


Japanese metal lamp hanging from the 


ceiling of the room, within three feet of these: 
bales burning and to go away for his even. 


ing meal at T'riplisane losking up the house 
from the ontside. He was away for about 


two hours and when he same bask he found: 


the room and the goods in it had all been 
burnt down. The room had no wall on one 


side and thus was open to the outside wind, 


the lamp itself was one of the Ditmar patent 
pattern with a metal container and a' sentral 


dranght through a metal tube passing 


through the container and a round wick, 
Suoh lamps are known to be very liable 


to flare up when there is any breeze cr 


when the sontainer gets heated by the 
burning of the lamp itself; and when that 
happens the whole of the kerosine oil in the 
lamp is liable to take fire and burn. I agree 
with the learned Trial Judge that, to leave 
Bush a lamp as that lit in a room open on 
one side with a large number of bales of pieae 
goods and yarn within a few feet of it with 
no one to wateh it or attend to it, was un- 
doubtedly an ast of gross negligence on the 
part of the defendant's olerk as found. 
The folly of the man’s aot was so great as, 
when’ soupled with the faets that the 
goods in the room belonging to hie master 
had been heavily insured and that the 
Dubash and his family who had been living 
in the house previously had left it with 
all their things very shortly before, as 
almost to lead to the suspicion that his act 


was not unintentional. That, however, is not 
alleged before us but there oan be no doubt 
that his ast was a piece of gross negligenas. 

It was argued that thera was no 
evidences to show how the fire was oaused or 
to show that the lamp had anything to, do 
with the origin of the fire. Itis trne there 
is no direat evidensae on the point but it 
is surely a reasonable inferense to attribute 
the fire fo the kerosine oil lamp as no other 
possibility of its origin has been suggested in 
the evidense, 

It was also argued that pressed bales of 
piese goods and of yarn with iron hoops round 
them like those which were stored in the 
present osse are not inflammable goods and 
there was thus no risk and therefore, no 
negligensa in leaving a lighted lamp near 
them; and the evidence of Mr. Waddell, the 
Insuranse Agent, was referred to in support 
of this contention. It may be, for purposes 
of insurance, pressed bales of cotton goods 
are treated as non-hazardous goods as Mr, 
Waddell says. But that is hardly to thei 
point as they are all the same liable to 
take fire and burn as the fire in this sase in 
which they were all burnt has sonolusively: 
proved, The slerk’s aot in leaving a lamp 
of the kind above dessribed burning and 
unattended to, near a large quantity of sueh 
bales is nonetheless a negligent aot in my 
opinion, even though the bales may not have 
easily aaught fire. Nor does the fast that 
the lamp had been left burning in the room 
in the same manner on previous evenings 
withont any mishap, even if it be true, 
materially affest, in my opinion, the question 
of negligence as that has to be judged from 
the nature of the aot itself. 

I accept therefore, the learned Trial Judge's 
finding that the fire whieh burnt down a 
part of plaintifs building was caused by 
the default of the defendant's servants, and I 
hold, therefore, he was bound to make good 
to the plaintiff the damage saused under 
section 108, olause (m) of the Transfer of 
Property Act. 

It was objeated that no notiea was given 
by the plaintiff to the defendant as required 
by that clause. I think, however, plaintiff's 
lawyer's notice, Exhibit O, is in substantial 
sompliances with it and though plaintiff did 
not wait for three months before bringing 
his present snuit the defendant by his re. 
pudiation of all liability for the damage 
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oaused by bis letter, Exhibit E, waived his 
right to the time, No plea was raised in this 
case that the defendant should have bsen 
given three months’ time to repair or that 
the suit was premature on that assount. 
Theaobjestion must, therefore „ba overruled. 

- I * haye not referred to any of the 
English oases cited dn the point as the ease 
before us is really governed by the Transfer 
of Property Act, The learned Chief Justios 
has stated the law in England on the point 
and I think it is unnesessary for me to refer 
in detail to these oases, : 

The next point argued is as regards the 
quantum of damages awarded. It was son- 
tended that Mr. Hebbdar’s evidences on the ques- 
tion ghould have bean preferred to that of Mr. 
Srinivasashari’s, There is no valid reason 
urged why we should do so. Mr. Hebbar did 
no} prepare an estimate himself.but only gave 


, the rates differently from those Mr. Srini- 


kaal 


vasashari gave. The latter was not oroga- 
examined on the point of rates at all where. 
as Mr. Hebbar, who is a D. P. W. Sub- 
Engineer, and was speaking of D. P. W. 
rates in his examination in-shief, had to 
admit in oross-examination that hia rates 
bad no reference to the D. P., W. rates; he 
then said that he was speaking with refer- 
ense to Royapuratn Hospital rates, bat he 
did not produse any ssheflula of such rates 
or even ofthe D. P. W. rates. The learned 
Trial Judge has acsepted a part of his 
evidence and has reduced Mr. Srinivasa- 
chari’s estimate aceordingly and fixed the 
damages at Ra. 8,000. I am not prepared 
on the evidence on record to interfere with 
his finding on the point. 

I agree, therefore, that the appeal fails 
and should be dismissed with sosta. 

M, C. P. 


Appeal dismissed, 
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; LAHORE HIGH COURT. 
Firsr Civic Arpaat No, 3104 or 1515, 
Ostober 30, 1920, 
Present :-—Mr. Shadi Lal, 
Chief Justice, and Mr. Justios LeRossignol. 
PARMANAND— PLAINTIFF — 
APPELLANT 
versus 
SHEO CHARANDAS AND orHeRs—. 
DeFenDaNntTs-~ RESPONDENTS. 

Hindu Law—Mitakshara—Adoption of a daughter's 
son, whether valid—Custom of Khatris of {Amritsar—- 
Inheritance — Adopted son, share of—Joint Hindu 
family—Property inthe hands of member, nature of— 
Will devising joint property, whether valid. 


Under the Hindu Law, the adoption ofa daugh: 
tex’s son is invalid, but it is valid according to a 
custom prevailing among the Khatris of the town 
of Amritsar. [p. 257, cols. 1 & 2,] 

According to the Mitakshara School of Hindu 
Law, an adopted son takes one-fourth of the entire 
E in the presence of & natural son. [p. 258, 
col. 1, 

All the property in the hands of the members 
ofa joint Hindu family is to be treated as joint 
property, but it istopen to any member to show 
that any particular property is his separate pro. 
perty, [p. 257, col: 2.] 

In a suit for possession by partition of certain 
property left by one P., it appeared that he adopted 
the plaintiff in July 1908. About five years 
afterwards, he got a son, the defendant, who relied 
on a Will executed by the deceased whereby he . 
devised his entire estate to his natural gon: . 

Held, (1) that as soon as the plaintiff was adopted 
by P. he became a co-parcener with the latter, and 
that the latter could not dispose of any property 
which belonged to the joint family; [p. 257, col. 2.) 

(2) that the Will could operate only upon the 
separate property of the deceased and was invalid 
qua the joint property. [p. 257, col, 2.] 

First appeal from the deeree of the 
Senior Subordinate Judge, Amritsar, dated 
the 3lst August 1915. 

Bakhshi Tek Chand and Mr, Mukand Lal, 
for the Appellant, 

Lala Mot: Sagar, R.S,, for the Respond- 


ents. ° 
JUDGMENT.—The dispute in this case 
relates to the estate of one Dr. Pohlo 
Raw, a Khatri of the town of Amritsar, 
who died on the 23rd June 1914. It is 
sommon ground that Pohio Ram adopted 
the plaintiff, Parma Nand, in July 1905, 
and that it was about five years after that 
adoption that Pohlo Ram got a son Shiv 
Charan Das, who now resists the olaim of 
the adopted son to a share in the estate. 
Two grounds of defence have been put 
forward on his behalf, namely, (1) that the 
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plaintiff, being Pohlo Ram’s daughter's sap, 
sould not ba validly adopted; (2) that the 
deceased left a Will by whioh he devised 
his entire estate to his natural son, and 
that the latter is consequently the. sole 
heir, 

Upon the question of the validity of the 
adoption we are quite clear that, under the 
Hindu Law, the adoption of a danghter’s 
son is invalid, and that the sonfention 
urged in this Court for the first time that 
the plaintiff's mother was not the daughter 
of Pohlo Ram is a mere after thonght and 
cannot be entertained at this late stage 
of the case. Itis, however, contended that, 
among the Khatris of the Punjab, there is a 
general sustom favouring the adoption of 
daughter’s son, and that the evidence on 
tle reeord proves that the Khatris of. the 
town of Amritsar recognise sush an adop- 
tion as valid. The- learned Vakil for the 
plaintiff-appellant has invited our attention 


‘to several judgments of the Punjab Chief . 
Court, in whioh the adoption of a daughter's ~- 


‘son was upheld ; namely, Sardar Diwan Singh 
v. Musammai Subhan(1) relating to the Khatris 
of the Ferozepore District; Atma Singh v. 
Jatta Singh (2) as to the Khatris of Amritsar 
Taba v. Shib Charan (3) relating to the 
Khatris of the Jollundur Distrist; Gandi Mal 
vy. Musammat Radhi (4) regarding the Kkatris 
of the Ferozapora District; and Harnaman 
v. Aima Ram (5) relating to the adoption 
of a sister's son among the Khutris of Tahsil 
Pipli in the Ambala Diatriot. 

It appears that the adoption referred to 
in some of these oases was noi a ceremonial 
adoption in the Dattaka form buat was 
probably an appointment of an heir, There 
is, however, no doubt that the foros of 
the doctrine of the Hindu Law prohibiting 
the adoption of a daughter’s son has been 
considerably weakened ; and the’ instanass 
addueei by the plaintiff must, therefore, 
be regarded as an adequate proof to dis- 
oharge the onus which rested upon him. 
We have six instances (not four, as wrongly 
stated by the Subordinate Judge) in support 
of the sustom, three of whioh are deposed 
to by the adopted sons themselves, namely, 


(1) 72 P. B. 1878, 

(2) 64 P. R, 1883. 

(3) 162 P. R. 1883. 

(4) 57 P. R. 1886. 

(5) 24 P. R, 1900, . 
e 


17 


INDIAN OASES. 


257 


Kishan Chand (P. W. No 3), Lachman Das 
(P. W. No. 4) and Murli Das (P, W. No 8). 
As regarda the remaining three, we have the 
evidence of Ganda Mal (P. W. No.11 who 
himself adopted his daughter’s son, and of 
Bhagat Ram (P. W. No. 2), who deposed “not 
only to an adoption by himself but also 
to an adoption by his brother. It is to bs 
observed that this.evidenee stands entirely 
unrebutted, and that there is nota sointilla 
cf evidence on the record to show that the 
adoption of a daughter's son is regarded as in- 
valid by the Khatres of Amritsar. We must, 
therefore, hold that the plaintiff has suoseeded 
in establishing a osustom resognising the 
validity of the adoption of a daughter’s 
son among the Khairis of the town of 
Amritsar, and that he mast be treated as 
the validly adopted son of Pohlo Ram. 

With respest to the sesond ground of 
defence, there san be vo donbt that Poblo 
Ram made Will on the 26th September 1912 
by which be devised his estate tə the 
defendant. The factum of this Will, as 
well as of the osodisil made on the 30th 
May 1914, is not now in dispute, and if 
is only the validity, which is the bone of 
contention between the parties. Now, ib is 
not seriously sontested that as soon as the 
plaintiff was adgpted by Pohlo Ram, the 
former besame a o60-pareener with the 
latter, and that the latter sould not 
dispose of any property which belonged to 
the joint family. The prinsiple of the 
Hindu Law is firmly established that all 
the- property in the hands of the members 
of a joint Hindu family is to be treated 
as joint property, but that it is open toany 
member to show that any partieular pro- 
perty is his separate property. There san 
be no doubt that the Will sould operate 
only upon the separate property of the de- 
sessed, and that ib should be regarded as in- 
valid qua the joint property, 

The Subordinate Judge has not adjudicated 
upon the question relating to the nature of 
the property, and as the parties are unable 
to come to any agreement on this point, 
we are constrained to remand the sase to 
the Trial Court for re-desision with reference 
to the foregoing remarks. The Subordinate 
Jadge should, after exsluding sueh proper- 
ty as may be proved to be the separate 
property of the deseased Pohlo Ram, pass 
a decree in favour of the plaintiff for the 
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share to whioh he is entitled as against 
the natural son. As to tbe exast share to 
which the plaintiff is entitled, reference may 
be made to paragraph 168 of Mayne’s Hindu 
Law, where it is pointed out that the 
adopted son takes one-fourth of the entire 
estate in those provinoes which follow the 
Mitakshara Sehool of Law. 

We accordingly assept the appeal, and, 
setting aside the deoree of the lower Qourt 
remit the sase for re destion. As the ap- 
pellant was allowed to appeal #n forma 
pauperis no order for the refund of Oourt- 
fee'is required,and the other costs shall abide 
the event, 

Appeal accepted, 


MADRAS HIGH COURT, 
Szoonp Civin Arrear No, 691 ox 1919. 
February 25, 1920. 
Present:—Mr, Justice Oldfield and 
Mr. Justise Seshagiri Aiyar. 
PERICHERLA BUTOHIBAJDU AND OTHERS 
— DEFENDANTS—~ APPELLANTS 

3 ` Versus 

' ADDEPALLI VENKATA MANGA 
SHETARAMAYYA, LATA A MINOR, BY HIS 
MOTHER AND GUARDIAN, CALLAMMA, now 


DECLARED MaJOR— P LAINTIFE— RESPONDENT, 
Landlord and tenant—Rent—Enhancement— Change 
from grain to money, whether enhancement, 


A change from grain to money rent and vice 
versa may, when the ciroumstances of the caso and 
the evidence adduced admit, of it, be treated by 
the Court asan enhancement. 


Second appeal against the deoree of the 
Distrist Court, Godavari, in Appeal Suit 
No. 65 of 1918, preferred against the deoree 
of the Court of the Depnty Oollestor, 
Rajahmundry Division, in Original Suit 
No. 65 of 1917, í 

Mr. V. Ramadoss, for the Appellant. 

Mr, P. Somasundaram, for the Respond- 


ent, 

JUDGMENT.—The lower Appellate 
Court’s judgment is bassed on Hussan Kult 
Khan y. Nakchhedt Nonsa (1). ‘The desision 
has been eonsidered and explained in Tarap 


(1) 88 O. 200, 
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Ali v, Kalipada Bandopadhya (2). There ia, 
as the latter oase decides, no obstacle to 
the Courts treating a shange from grain 
to money rent or vice versa as an enhance- 
ment, when the siranmetances, of the oase 
and the evidence addused admit of its 
doing so. In these sirsumstances, wa 
sannot adopt the lower Appellate Court's 
grounds of desision, 

It follows that we osannot endorse its 
refusal to allow the examination of first 
defendant and Krishna Sastri as witnesses, 
In this sonnestion, we may state that, we 
agree entirely with its observations on the 
Deputy Collestor’s eonduat of the trial, 


We accordingly set aside the lower 
Appellate Court’s deerea and remand the 
appeal to it for re admission and disposal 
on the merits with referenee to Nos. 2 to 
6 of the issues framed at the trialin the 
light of the foregoing. It will also reaon- 
sider the question of examining first defend- 
ant and Krishna Sastri. Oosts to date 
here and in the lower Appellate Oourt 
will be costs in the oase und be provided 
for in the deoree to be passed. Stamp duty 
will be refunded on application. 

M 0. Ps : 


Appeal allowed; Oase remanded, 


(2) 84 Ind. Cas. 97; 23 O. L. J, 635. 


BOMBAY HIGH COURT. 
Secon Civin Appeat No. 461 or 1918, 
Marsh 24, 1920. . 

Present :—~Sir John Heaton, Kr, Acting Chief 
Justice, and Mc, Justice Crump. 
GENU TUKARAM TAPKIR—PLAINTIEF 
— APPELLANT 

versus ` 
NARAYAN RAGHU TAMHANE— 


DEFENDANT—- RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 60— 
Mortgage—Redemption—Olog on equity of redemption 
—Haglish rule, whether applicable in India—-Redemp« 
tion not to take place so long as there are fruit trees 
standing on land, whether clog~Sutt brought while 
trees are standing, whether maintainable, oo 
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The rule of English Law regarding a olog on the 
equity of redemption is not applicable in India, 
Lp. 260, col. 1.] 

A provision in a mortgage-deed that the mort- 
page shall not be redeemed so long as there are 
fruit trees standing onthe mortgaged land which 
have been planted by the mortgagee is not a clog 
on the equity of redemption, and a suit for redemp- 
tion brought’ while such trees are standing on the 
land is premature, [p. 260, col. 2,] 


Second appeal from the desision of the 
Joint Judge, Poona, in Appeal No. 68 of 1915, 
varying the deeree passed by the Subordinate 
a at Haveli, in Civil Suit No, 613 of 

913. 

Mr. G. 5, Rao, (with him Babus Z.F, 
Joshi and B. K. Mehendale), for the Appellant. 

Mr, H. Q. Kulkarni, for the Respond- 
ent, 

JUDGMENT, : 

Heatrow, Acta. O. J.—This is a sase of 
some interest, partly besause it is unusual 
itself, and partly bacause if has followed 
a somewhat surprising course. The tplaint- 
iff ig ‘a mortgagor and seeks to redeem, 
The mortgage is one of a very early date, 
about 1867 or 1868, and it provides that 
the mortgagor was to reosive Rs. 900, and 
that the mortgaged property waa to be 
plased in the possession of the mortgagee 
who was to enjoy the land and trees, But 
it was evidently contemplated that the 
mortgagee should develop the land in some 
way, probably by planting fruit trees. The 
mortgage provided that redemption should 
not take place until after twenty-one years, 
and that, if the mortgage was not redeemed 
then, the mortgagee was to osontinue to 
enjoy the land and to take the profits in 
lieu of interest. The deed also provided 
that if the mortgagee should, at some 
future time, after the expiration of the 
twenty-one years, when the mortgagor sought 
to redeem, have planted trees, or something 
of that kind described in the deed as Udim 
(* * *} whioh were bearing fruit, the mort- 
gagee should not be required to give up 
possession until this udim had some to an 
end ; though meantime he should pay to 
the mortgagor the sustomary khand (* * *) 
There were other detailed provisions in the 
document, whish, I think, I need not set 
out, beoause what I hava said gives a 
general idea ofthe main features of the 
decument. 


The twenty-one years must have some. 


fo an end about 1858 or 1889, It was 
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not, however, until 1913 that the mort- 
gagor’s successors brought this suit for re- 
demption, and it is found, indeed it is 
admitted-by both sides, that at that time 
there were fruit-bearing trees, and they 
are still thera, whish had been put down 
by the defendant. The Oourts below were 
naturally a good deal exersised as to how 
redemption sould, or on what terms it 
should, be permitted in those sireum- 
stanees. ° 

The Trial Court same to the sonolusion 
that the stipulation about the martgagee 
continuing in possession, if there were fruit 
trees on the land, was a olog on the 
equity of redemption, and need not, and 
could not, therefore, bind the mortgagor. 
He made anorder that ° defendant No. 2 
should sontinue in possession for three 
years, 1. e, till the and of 1917, at the 
expiry of whioh period the land mortgaged 
should be restored fo the mortgagor free 
from all ineumbrances., 


The defendant No. 2, mortgagee, appealed. 
The Appellate Court same fo the eonelusion 
that, before sonsidering the oase fully on 
the merits, a good deal had to be determined, 
and he sent the case back with direstions 
that praotieally jnvolved the taking of an 
account from the date of fhe institution 
of the suit. Hvidenes was reeorded and 
inquiries were made, and the Ooaré of first 
appeal eventually made its own estimate 
of the assoant, at any rate, from 1914, 
shortly after the suit was filed. It arrived 
at the oost of the fruit trees planted by 
the mortgagee, and arrived atthe net in- 
some year by year. Finally, it made the 
desree which appears at the end of its 
judgment. 


That decree awarded immediate possas- 
sion of part of the land to the plaintiff, but 
if postponed the mortgagor’s taking possas- 
sion ofthe remainder of the land, the re- 
mainder being that part on whish those 
fruit trees had been planted, until the 
year 1924, and if directed that the mort- 
gage debt of Rs, 900 should bə paid by 
instalments. 

Now, the first point we have to deoide 
is whether the provision in the deed 
postponing the mortgagor’s taking possession, 
so long as there were fruit-bearing traes on the 
land, is æ slog on the equity of redemption of 
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the kind whioh mnst be regarded as invalid 
under thelaw in British India. Personally, 
I do not think it isa clog. The aontract 
is a very elaborate and a very peonliar 
one: I am quite unable to say with 
certainty whether, if this oase came before 
an English Judge thoroughly sonversant 
with the English law of mortgage, that 
Judge would find in this stipulation a slog 
on the equity of redemptior, and, therefore, out 
it out of the mortgage Ant Pade: But of 
this I feel quite certain, that tha, Hoglish 
Law on the point is not the law whish wa 
have to apply. We have to apply the 
Transfer of Property Aot, and the sestion in 
that Ast which is applisable is seation 
€0. That seation begins, “at any time after 
the principal money has become payable, 
the -mortgagor has a right, on payment or 
tender, at a proper time and place, of the 
mortgage-money, if any, to require the 
mortgagee” to do, oertain things. Now, the 
words “at any time after the principal 
money has become payable” must, as I think, 
mean bseome payable fooording to the 
terms of the ‘ mortgage contract, because 
there is no other way whatever, exsapt by 
referense to the mortgage-sontrast, which 
enables you to ascertain the amount payable 
or how or when it is to,gbe paid. So that 
section 60, as if stands, merely enacts that 
redemption is to be acsording to the terms 
of the mortgage contrast, and there is 
nothing in the Transfer of Property Aot 
that I know of whioh says anything about 
clogs on the equity of redemption. So, if we 
are to determine in this sountry whether a 
certain provision in a mortgage-sontract is goz- 
trary to law, we are not, as it seems to me, 
to look to the HKogligh rule. We must 
look to the law applicable in British India. 
There is the law of sontrast itself whieh 


provides a great many instanses in which | 


provisions of various kinds are invalid, and, 
failing everything else, there are certain 
broad general equitable principles whish 
might be applied. 

The rule in English Law regarding a 
olog on the equity of redemption hae, as 
I understand if, long oeased to be what 
ean be. desoribed as an equitable principle. 


It is a rigid rule of law, and one as to. 


whioh the English Judges ihameelyes have on 
ossasions pronounced very adverse cpinions, 
so I do not think that equitable pringi- 
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ples require us to apply the rigid rule whieh 
is applicable in Hugland. 

The contract, if you take it by itself, 
seems to mə to be a perfectly fair one, 
It ig meant to serve the principal purpose 
that the land is to bə developed by the 
mortgagee, and I ean find in it nothing 
whioh is either unfair in itself, or whioh 
gives the slightest indisation of there 
being arything in the nature of undue in- 
flaenoe exercised by the mortgagee over 
the mortgagor. Nor is it suggested any» 
where in the oase that there is anything to 
objest to in this contrast unless you apply 
whish is applicable in hog- 
land. 

Therefore, in my opiniop, we have to go 
by the contract, or else we have to goby the 
Dekkhan Agrioulturists’ Relief Ast, whioh 
enables the Oourt in aredemption sait to 
set aside or modify the provisions of a son- 
trast. We sannot go by the law of oon. 
pare and simple, because if we do 
sc, I mean without referense to the Dek. 
khan Agrisulturists’ Relief Ast, the suit is 
premature. There has been no payment of 
the mortgage debt, nor has there been 
any tender of the mortgage monay, or offer 
of payment of any kiod or demand for an 
account from the mortgagee, so no suit for 
redemption would lie under the Transfer of 
Property :Aot. And, under the Dekkban 
Agriculturists’ Relief Ast, an account has to 
be taken as provided by sestion 13. That 
must be an account from the beginning of 
the mortgage up to the date of the cuit, 
No sash account has been taker, although, 
comewhat curiously, an .acsount bas been 
taken from the date of the suit to the 
year 1924.: It seems to me, therefore, that 
the oase has been disposed of without ap- 
plying those. provisions of the Dekkhan Agri. 
aulturiste’ Relief Act whieh are applicable to 
a suit of this nature. 

Cromp, J.—This is a snit for redemp- 
tion under the provisions of the Dekkhan 
Agriculturists’ Relief Act, and it appears 
to me important to bear that in mind in 
considering the method in which it has 
been dealt with by the lower Appellate 
Court, 

Before ooming to that aspect of the 
matter, I would state briefiy the view which 
I have formed as to the dosument of mortgage 
whioh governs the’ relations of the parties 
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to this suit, ` The doeument ia exeeedingly 
ill-drafted, and, therefore, difficult . of com- 
prehension. But, as I understand if, it falls 
into two paris, the first part providing that, 
on payment of the principal sum on the ex- 
piry of twenty-one years, the mortgagor shall 
be. entitled to resover the land and trees 
free of all aharges, The seoond part of the 


dosument then goes on to provide that, if 


the money is not so paid, the mortgagee 
will be entitled to remain in possession and 
to develop the land by growing orops upon 
it, whieh were obviously meant to ‘be crops 
requiring oonsiderable periods for their 
maturity, as plainly appears from the fact 
that Panwala orop is mentioned as an 
instance of the crop in sontemplation by 
the parties. I do not read the dosument 
as establishing any fresh relation between 
the parties after the expiry of twenty-one 
years, and it-appears to me that the relation 
continued to be that of the mortgagor and 
mortgagee. 

It is true that the word “hang (* * *) 
is used as denoting payments to be made by 
the mortgagee to the mortgagor, but I 
do not think that the English word ‘rent’ 
is an exact translation of that word, but 
rather the word ‘khand,’ more particularly 
on the context in whieh it is used in this 
dosument, denotes the share of the orop 
to be paid by the mortgagee to the mort- 
gagor, not nesessarily in the capaaity of 
a tenant. It ssems to me, therefore, that 
up to the date of the suit the relation 
of the mortgagee and mortgagor subsisted, 
and that, under the terms of the sontract 
itself, a suit for redemption would have 
been premature had if not been for the terms 
of the spesial Aat, 

As to the argument based upon the 
principle militating against any slogs on 
the equity of redemption, I have only to 
say this mush that I agres with the judg- 
ment delivered by the learned Chief Justioe 
that the matter, so far as this sountry is 
concerned, must be governed by the provi- 
sions of sestion 60 of the Transfer of Pro- 
perty Aot, and it appears to me ‘that if 
this dosument is construed with reference 
to those provisions, there is nothing in it 
whieh amounts to what is known as a slog 
in the English Law, That -seotion sets oub 
| that “the mortgagor has a right to redeem at 
any time after the prinsipal money has become 
°’ < i : 
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payable”, and I agree that the words “after 
tbe prinaipal money has become payable” 

mean payable under the sonditiona of the son- 
tract, If, then, the contrast be such as | have 
indieated, the prinaipal money would not 


“besome payable until sush time as .the 


mortgagee had reaped the benefit of the 
trees which the document permits him to 
plant. Therefore, it is only under the 
provisions of the Dekkhan Agrisulturists’ 
Relief Act that the plaintiff is entitled to 
redeem, , Ít follows, therefore, that it is 
to the provisions of that’ Act, and that 
Act alone, that we must look in considering 
the method in whish the aceount is to ba 
made between the parties, 

Now, it needs hardly to be said that 
under sestion 13 of that, Ast the aseount 
is to be taken fromthe date of the transas- 
tion up to the date of the anit, and that 
when the money so das is determined, the 
Qourt shall make such decree as is sone 
templated in the Ast. The Oourt may 
either make a deeree for redemption, or 
may permit, if the mortgagee has not 
been fully paid, the mortgagee to remain 
in possession for sush further period as it 
thinks fit. In the present oase the Judge 
of ths lower Appellate Court has taken an 
account up to a future date 1924, a pro- 
sedure whioh appears to me is not only 
not contemplated by the Act, but in itself 
extremely undesirable. How sueh an ag. 
count san be taken with any sertainty is 
a matter whieh I do not understand but, 
in view of the provisions of the relevant 
Statute, it is nnnesessary to go into the 
details of that matter. It seems to ma, 
therefore, that the deeree whish has been 
made is not one whioh ean be sustained, 
ag it is plainly sontrary to the provisions of 


“the law whish we are bound to apply in this 


ease. 

Heaton, Acta, O. J.—If the parties san 
agree, that will settle the matter. But 
failing an agreent, we shall have, so far as 
we can see at present, to remand the sase in 
order that an acsount may be taken as 
required by sestion 13 of the Dekkhan 
Agrisulturists’ Relief Act. The matter can 


-bo mentioned again when we sit together, 


whish will be-probably on Tuesday week. 
Heatoy, Acre, O. J. AND Usum, J.—As 

the parties. hava failed to arrive ata settle. 

ment in this matter we, in pursuance of thg 
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judgments already delivered, direst the 
ease to be remanded, in order that ascounts 
may be taken as required by sestion 13 of 
the Dekkhan Agriculturists’ Relief Act. 


We, therefore, set aside the deeree and. 


diregt that nesounts be taken ascordingly and 
a fresh deeree be made, 

Costs ineluding the’ sosts in this appeal 
will be dealt with by the lower Court. 
Decree set aside, 


Be eee] 
` 2 


MADRAS HIGH COURT. 
Secon Orvin Appean No. 1326 oF 1919, 
Marsh 23, 1920, 

Presené :—Sir Jobn Wallis, Kr., Chief 
Justice, and Mr. Justice Krishnan, 

! MUHAMMED KHALI—Dzrenpant 
No, 1— APPELLANT 

‘ versus 
‘fALATHADI MALWA KUNHI RAMA 
, NATR— Piaintizy—ReEsPonDent. 
Oontributien—Registered pattadar with limited 
interest in land, positicn of—Government revenne, 


payment of, by pattadar for whole land—Pattadar, 
tight of, to contribution. 6 


A. claimed certain land which was included in 
tho patta ef B., the registered holder, and liable for 
the Government revenue. The suit was comproe 
mised and a decree passed awarding the land to 
A. conditional on his paying the assessment to B. 
Subsequently, the Government revenue was en- 
hanced, and B., who had paid the enhanced assess- 
ment, brought the present suit against A. for 
contribution: ` 

Held, that A, being the registered holder but 
interested in only a portion of the land, having 
paid the whole of the assessment was in the position 
of a co-mortgagor und had a right to contribution 
as against other persons interested in the land on 
which the revenue was a charge. |p. 263, col. 1.] 

Seeond appeal against the desree of the 
Distriet Court, South Kanara, in Appeal 
Suit No. 386 of 1918, preferred against 
the desree of the Court of the District 
Mounsif, Kasaragod, in Original Suit No, 415 
of 1917, 3 
.. FACTS appear from the judgment. 

Mr, K.P. Lakshmana Bao, for the Appel- 
ants.— Under the terms of the rastnamah 
: deeree the defendant is bound to pay to the 
‘plaintiff a spesifie sum, t., e, annas eight, 
„for Government revenue. No sontraot sould 


Geundan (3). 


be implied for payment of more on the 
oscurrenee of any contingensy. The son- 
trast between the parties having been em- 
bodied in a decree of Court, it should be 
presumed that the intention of the parties 
was that the defendant should be liable in 
a certain fixed amount. Itis not sompetent 
to Courts to go behind the deeree, 


- Mr, B, Sitaram Rao, for the Respondent.— 
The prinsiple of the desision of the Full 
Bencshin Rajah of Viztanagram y. Setrucherla 
Somasekhararaz (1) applies to this ease. The 
revenue is a sbargeon the land and the 
registered holder isin the possession of a 
part of the mortgaged property. He is ene 
titled. to oontribution from the persons 
interested in the property. The right also 
arises under section 82 of the Transfer 
of Property Aot. See also Navatna Fat v, 
Appu (2), Alayakammal v, Subbaraya 


JUDGMENT, 

Watts, C, J.—In this ease the appel- 
lant, first defendant, olaimed  sertain 
land whish was ineluded in the plaintrff's 
patta and a eompromise deeree was arrived 
at whieh awarded him the land but pro- 
vided that he should psy the assessment 
(annas sight) to the plaintiff, who was the 
registered paitadar and liable to Govern- 
ment for the land revenue. Subsequent to 
that time, the Government ‘insreased the 
land revenue vpon the land, but there was 
no separate registry in the name of the 
first defendant. The raztnamah deeree- only 
provided that the defendant should pay the 
plaintiff annas eight by way of assessment 
and 1 sannot extract from that any implied 
agreement that ary more should be paid, 
or, on the other hand, that that should be 
the only liability of the defendant in res- 
peot of assessment. I think that, as re. 
garde the . additional assessment imposed 
upon the land eubsequently, the matter 
must be governed by the desision of the 
Full Benesh in Rasah of YVeetanagram v, 
Setrucherla Somasekhararz (1) whieh has been 
recently followed in Narain Pat v. Agpu 
(2). See also Alayakammal v. subbaraya 
Goundan (3) ‘The rule laid down in 
Rajah of YVistanegram v., Seérucherla 


- (1) 26 M. 686 (F. B.). 
(2) 28 Ind. Cas. 456, 
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Somasekhararaz (1) is that where the reyenne 
is paid by the registered holder of Jand in 
whieh various people are interested, as that 
revenue is a charge upon the land, the re- 
gistered bolder isin the position ofa mort- 
gagor ofa part of the mortgaged property. 
In these aireumstanees, a mortgagor of a 
part of the mortgaged property, under seo» 
tion 82 of Transfer of Property Aot, has 
a right to sontribution. Whether that 
sestion applied or not, Rajah of Viztanagram 
vy. Setrucherla Somasekhararaz (1) is an 
authority for the progosition that where, as 
here, a registered holder who is only ine 
terested in a portion of the land has ‘paid 
the whole assessment, heis in the position 
of a oo-mortgagor and hasa right to oon- 
tribution ay against the other persons in- 
terested in the land on whieh the revenue 
was a charge. That ia quite sufficient to 
support the desision of the Distriet Judge 
in this sase. S 

The appeal fails and is dismissed with 
costs, . h 

KRISANAN, J.—I agree. This ease is goy- 
` erued by the rulings in Rajah of Vizianagram 
v. Setrucheral Somasekhararaz (1) and Naratna 
Pat v. Appu (2) both as regards plaintiff's 
right and as regards limitation, 


M., 0. P. 
Appeal’ dismissed, 
quam! enc 
BOMBAY HIGH COURT, 


ORIGINAL CIVIL JURISDICTION AppeaL No. 58 
oF 1919 In Surr No. 166 oF 1919, 
_ November 17, 1929, 
Present :—Mr. Justice Heaton and Mr. Justice 


Marten. 
HIRALAL AMBALAL AND erners— 
PLAINTIFFS — APPELLANTS 


versus 
GOPALJI KALLIANJI AND OTHERg— 


DErENDANT8S— REEFONDANTSE, 
Contract, breach of e8, measure of—~Variae 
tion, effect of—Delivery not to be made, effect of, 


_ Plaintiffs contracted to buy certain goods from 
one M, which they agreed to sell to the defend. 

ants. Subsequently, it was agreed between the 
. parties thatthe defendants should pay M, direct 

against delivery and should get M., to give credit 
to the plaintiffs for the amount. Defendants agreed 
to sel the same goods to M., and, therefore, failed 
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to take delivery. Plaintiffs sued the defendants 
for damages: 

Held, (1) that the intention of the original con- 
tract between the plaintiffs and the defendants that 
there should be delivery by the former to the latter 
was subsequently modified and there was in fact 
to be no delivery; [p. 265, col. 1.] 

(2) that the plaintiffs were only entitled ty the 
difference between the price which they had agreed 
to pay to M. and the price which defendants had 
agreed to pay to them. [p. 265, ool. 1.] 


Appeal against the following judgment of 
Macleod, O. J. :— 

“On the 4th of*September 1918, the plaint- 
iffs bought 35 bales of dhoties from Ma- 
thuradas Morarji at Rs. 11-2 and Rs. 11-6 
per piese of 8 and 9 yards. On the Vth 
September the plaintiffs sold these 35 bales 
to the defendants for Rs. 11-8 and Rs. 11-12 
per plese and the defendants sold them back to 
Mathuradas Morarji at Rs. 11-12 and Rs. 12. 
The result of these three oontrasts was that 
the goods whioh Mathuradas sold on the 4th 
sama baek to him on the 8th at the oost 
of 10 annas per piese whish would have 
to be divided between the plaintiffs and the 
defendants, 6 annas to the plaintiffs and 4 
annas to the defendants. 

The defendants say that an agreement 
was arrived at in the natural sourse between 
themselves, the plaintiffs and Mathuradas, 
under whioh it was arranged that this 
payment shonldebe “made, and no doubt 
that was a sourse for any sensible firm of 
mershants to follow. And there was no 
necessity for the delivery order to travel 
from Mathuradas to the plaintiffs and from the 
plaintiffs to the defendants and bask again to 
Mathuradas. 

The plaintiffs, however, allege that the 
defendants did not take delivery of the 
goods and -they were entitled to resover 
from the defendants, for breash of eontraat, 
damage, aesording to the rates on the 
20th of Desember, whish*was Rs. 4-6-8 and 
Rs. 4-10-0, 


Now, it is quife obvious that the plaint- 
They 
san only be entitled to the difference bet- 
ween the rate at whieh they bought from 
Mathuradas and the rate at whieh 
they sold to the defendants. And, there- 
fore, there will be a desree for the plaintiffs at 
the rate of 6-annas a piese, 

It is unforunate that the defendants did 
not adequately realise the exast situation 
and pay into Oourt this amount since they 


~ 


a 
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were entitled to démand from Matburadas tre 
difference between Re. 11-2-O0and Ra. 11-12-0, 
Instead of doing that, they sounter.olaimed 
the difference cf -profié which they ulti- 
mately might make if Mathuradas paid up, I 
dont think that this course of sonduet would 
entitie them to recover eosts from the 
plaintiffs although the plaintiffs’ elaim ‘is 
an abscletely uneonscictable one and sannot 
be considered in his favour by the Court 
Tke plaintiff, although he has recovered at 
the rate of 6 annas per-pfece, will not be 
allowed bis costa from the defendants, But 
in the proceeding againt Matburadar, which 
the defendant says he will take, it will be 
open to him, if he can prove ibat Mathura. 
das sgreed’ to Havalas being exchanged 
and that, in songequense of Mathuradas not 
fulfilling that dgreement, the defendant 
incurred the sosts of the suit filed against 
him by the plaintiff, to aontend that he is 
entitled to resover those soste as damsges 
from Mathuradas. a 


Messre, Campbell and Desai, for the 
Appellants. 

Messrs. Kanga and Kania, for the Re- 
spondents. ; 
JUDGMENT. 

HEATON, J.—We do not think it nesessary 


to call upon the respondentg. 


This ease is one in whioh the plaintiffs- 


aned for damages for the breach of a 
contrast on the ground that the defendants, 
to whom they had sold é¢ertain goods, 
had failed to take delivery. When the 
cafe came on for hearing there was put 
in certain correspondence, and it was 
admitted that there were three contrasts 
relating to these goods. The first was the 
sale by Mathuradas to the plaintiffs ; the 
second was the ssle by the plaintiffs to the 
defendants, whish is the contrast for the 
breash of whish the plaintiffs sue, and 
the third was the sale by the defendants 
bask to Mathuradas, the original vendor, 
It was further admitted that these sontrasts 
related to presisely the same goods. 
Counsel whe appeared for the plaintiffs in 
the Trial Court, there said that if the 
Court thought that on the admitted facta 
there was only a slaim for differenee he 
did not wish to contest the case further ; 
and the Court gave judgment acsording to 
the evidense, 
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The main point taken in appeal is that 
this case must be desided exolusiyely on 
a consideration of the contract between 
the plaintiffs and defendants and the 
Court kad no right to take into aceount 


any later contract between the defendants 


and Mathuradar, or to take into acsount 
the effest such a contrast might have on 
the dealings between the plaintifs them- 
selves and the defendants. 

Now, in the oirenmstanoes whish I have 
stated, one would naturally infer, particu- 
larly as itis also admitted that the goods 
scld were in the godown of Mathuradas 
and had been there all the time, that the 
understanding between the parties either 
was or same to be that there should not 
in fast be actual delivery. The gooda 
had been sold to the plaintifis, then to 
the defendants, then baok, to the original 
vendor who had them and had had them 
all the time, But, of course, it; might be 
entirely wrong to draw this inferenee 
merely from. the. pleadings and the sorres- 
pondence put in when no further evidence had 
been heard in the ease. I will assume that it 
would be wrong, yet in this oase the plaintiffs’ 
plaint itself places the matter on a safer 
basis than mere inferenes. It shows that 
there was a modification of tbe original 
contrast between themselves and the 
defendants because the plaint states ;— It 
was agreed that the defendants should pay 
Mersrs. Mathuradas Morarji direct against 
delivery and should get the said Messrs. 
Mathuradas Morarji to giya oredit to the 
plaintiffs for the amount paid.” That 
seems to me to justify any Court in holding 
that the intention of the original sontiast 
that there shculd be delivery by the 
plaintiffs to the defendants was subsequently 
mcdified and there was, in faot, to be no 
sunah delivery. The delivery required to 
give effest to the modified eontract between 
the plaintiffa and déféndants would be a 
delivery by Mathuradas, not by the plaint. 
ifs, to the deféndants, and that of ccurse 
was rendéred jrinesessary by the contrast 
Letween the défendants and Mathuradas 
by which the former sold the goods back 


to the latter, . 


On this state of fasts, therefore, ib seems 
to me quite impossible to assume that there ` 
sould conceivably be a breach of sontract on 
the. part of the defendants by reason of their 
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not taking delivery. That being so, the only 
thing the defendants have failed to do is to 
pay the prias. And I think the deoree of 
the lower Court is sorrest and that the appeal 
shonld be dismissed with costs, 


Marten, J.—The appellants’ sase here is 
really based on the ease of Weilltams Brothers 
v. Hd. T, Aguis Limited (1), and it is said, 
on the authority of that oase, that the Trial 
Judge applied the wrong measure of damages 
in arriving at the figure that he did in the 
present sase. Now, the Honse of Lords oase 
decides that , where there are three contracts, 
very mush the same as we have here, 
then as between the parties to the original 
contrast No. |, if there was a breach by the 
original vendor, the damages must be assess. 
ed in the ordinary way, vis., by ascertaining 
the differenes between the sontract price and 
the market price at the date of the breash, 
and not by referense to what the original 
purchaser purports to have done under 
his sale to another person under oontraot 
No. 2. That is the law laid down by the 
House of Lords. 

Now, that authority would, I think, be 
binding upon us here if we merely had three 
contrasts and nothing more. What differ- 
entiates, in my opinion, the present oase 
from the House of Lords ease is that here 
there was an express agreement between 
the plaintiffs and defendants that the son. 
.traot between them should not be carried 
out in the ordinary way but that the de- 
fendants should pay Mathuradas, the original 
vendor. It will be remembered that there were 
three contrasts of sale, vis., (1) Mathuoradas 
to the plaintiffs, dated 4th September 19:8, 
at Rs, 11.2.0; (2) plaintiffs to defendants 
dated the 7th September 1918, at Rs. 11-8 0; 
and (3) defendants to Mathuradas, dated 
the 8th September 1918, at Rs, 11-12.0, 
I disregard the second range of ‘prices in 
each sontrast, as the net result is the same. 
The agreement I have referred to as pleaded 
in paragraph 4 of the plaint is:—“{t was 
agreed that the defendan's should. pay 
Messrs. Mathuradas Morarji direst against 
delivery and should gst the said Messrs, 
Mathuradas Morarji to give oredit to the 
plaintiffs for the amount paid.” I regard 

` that agreement as a variation of the contract 


(1) (1914) A.C. 510; 88 L, J. K. B. 716; 110 L. T, 
865; 19 Com. Cas. 200; 58 $. J. 377; 30 T, L. B. 861, 
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No. 2, and that the two must be read 
together. 

Now, that being so, what is the proper 
result if one assumes that the defendants 
broke their eontraet with the plaintiffs? 
I should say that the correct measurg of 
damages would be such as would put the 
plaintiffs in the same position as if their 
sontrast No, 2, as varied by the above 
agreement, had bean sarried ont. In that 
case, the plaintifia get Rs, 11-5-0 minus 
Rs. 11-2-0 whfoh equals annas 6. But 
annas 6.18 what the learned Judge hag 
given them in the Court below, and, in 
my opinion, that was the right rate per 
pieae. 

It follows that, in my opinion, the appeal 
must be dismissed with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civit Appear No, 214 or 1919. 
Marsh 11, 1920. 

Present :—Sir Abdur Rahim, Kr, Offg. Chief 
Justise, and Mr. Justice Moore, 
MATHOSRI RAMA BOI AMMANI 

- AND aROTAER—PLAINTIF¥S— APPELLANTS 
versus 
V. Ry. SIVAJI RAJAH SAHIB AND OTAERS 
— Deranpants Nos, 1 TO 5, 7 TO 1], 13 to 


24— RESPONDENTS, 
Hindu Law--Stridhanam—-Woman dying without 
issue—-Stridhanam, derolution of—Sapiada, meaning 


of. 


Under the Mitakshara School of Hindu Law, the 
stridhanam property of a female married according 
to an orthodox form whu has left no issue, devolves 
on the husband, and, failing him, on his sapindas ; 
thus, the husband’ 8 daughters’ son's son would have 

reference over the wife's sister or sister's son, 
ie 268, col, 2.) 

The term ‘sapinda’ means, a relation allied to the 
propositus by affirmity of blood, [p. 266, col. 2.] 

Appeal against the desree of the Oourt of 
the Temporary Subordinate Judge, Tanjore 
in Original Suit No. 26 of 1917. 

FACTS appear from the judgment. 

Mr, T. B, Venkatarama Sastriar, for the 
Appellants.—-The appellants, as the sister 
and sister's son of the original propositus, 
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Umamba Boi Sahib, are entitled to her sêrta 
. dhanam in preferenee to her busband’s daugh- 
ter’s son’s son. He is not a sapinda of 
Umamba - Boi Sahiba’s husband, Sivaji 
Maharaj. The word ‘sapindas’ meana only 
gotraja sapindas, those that belong to the 
family of the husband of the propositus. 
The daughter's son’s son does net belong to 
his family. 
Mr. T. Ranagchoriar, for the Respond- 
ents.—The word ‘saptnda’ as need in the 
Mitakehara should not reserve a narrow son 
struction, It is not oonfined te gotraja 
sapindas, but extends to those related by 
blood. The sucsession must be traced to 
the husband as if the property belonged to 
him. See Marya Pillai v. Sivabagyathacht (1), 
Kanakammal v. Ananthamatht Ammal (2). 
Kamala v. Bhagirathi (3). See also Privy 
Council desision in Ramchandra Martand 
Watkar v. Vinayak Venkatesh Kothtkar (4), 
JUDGMENT.—The dispute in this appeal 
relates to the right of inberitanss with 
respest to sertain properties whish were the 
stridhanam properties of Umamba Boi Saheba, 
a lady who must be taken to have been 
married in the approved form to Sivaji 
Maharaja of Tanjore. On her death the 
properties were inherited by her surviving 
6o-widow, Jeejamba Boi Saheba. The appel. 
lants, on the death of Jeejamba Boi Saheba, 
olaim to be entitled to this property 
by virtue of their relationship as sister and 
sister's son of Umamba Boi Saheba. The 
learned bubordinate Judge has found on the 
basis of the law laid down in the Mayukha 
that Jeejambs Boi Saheba formed a fresh 
stook of deseent and therefore, the appellants 
(plaintiffs in the suit) had no oase. The 
family of the Maharajah of Tanjore migrated 
from Poona and the Subordinate Judge has 
found that they are governed by Maha- 
rastra Law. But it is not necessary for the 
decision of this appeal to consider that ques- 
tion inasmuch as it is eonseded that Maha» 
rajah Sivaji left a daughter's son’s son. 


(1) 12 Ind, Oas, 128; 36 M. 116; (1911) 2 M. W. N 
168; 21 M, L. de 850; 19 M. L. T, 404, 

(2) 26 Ind, Cas. 901; 87 M, 293. 

(3) 16 Ind. Cas 939; 88 M. 45; 23 M.L. J. 518 
12 M. L. T, 499; (1912) M. W. N. 1166. 

(4) 26 Ind. Cas. 290; 42 O, 384; 18 0. W. N. 1154 
oy M. L. J, 333; 1 L. W. 831; 10 N. L. R. 112; 16 M. 
L.T. 447; (1914) M, W. N. 835; 16 Bom. L. R. 863; 12 
A L. J. 1281; 20 C. L, J. 673; ALI. A. 290 (P. O.). 
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It is eontended however that: the husband’s 
daughter’s son’s son is not entitled to 
succeed to a woman's siridhanam property 
as a sapinda of the husband. The word 
“sapinda,” as used in plasitam 11 of 
Chapter II of the Mitakshara, means, ao- 
cording to the sontention of the appellant’s 
learned Pleader, only gotraga sapindas, that 
is, saptndas belonging to the family of the 
propositus’s husband. But itis well estab- 
lished that the word “ sapinda” is used in 
that plasitum in the generia sense of relations 
allied to the propositug by affinity of blood. 
This is clearly laid down in Marya Pillai v, 
Sivabagyathacht (1), a case which has been 
followed in Xanakammal v. Ananthamatht 
Ammal (2), and slaoin Kamala v, Bhagirathi 
(3). It is there laid down: “The meaning of 
the above text is plain. It means that the 
stridhanam property of a woman married ao- 
cording to an orthodox form who has left no 
issue will devolve on her husband and on 
failure of the husband, the property will go to 
hia saptndas in tha order laid dawn in the 
Mitakshara with referense to susees- 
sion to the property of a male. That is to 
say, we have to assertain the persons who 
would suseeed to the property as the nearest 
sapinda of the husband if the property 
belonged to him.” This is absolutely alear, and 
we are bound by the deoision whish has been 
followed in other desisions of this Court. 
This view of the law is also generally sup- 
ported by a raling of the Privy Qounoil, in 
Ramchandra Martand Watker v, Vinayak 
Venkatesh Kothikar (4), On this ground 
alone the appeal must be dismissed. We 
do not, therefore, think it necessary 
to consider whether, at the time when the 
petition was made for amendment of the 
plaint, the Pleader for the plaintiff had mada 
an adraission whieh would be binding on the 
plaintiffs, , 
The appeal is dismissed with eosts. 
M. C. P, ' 


Appeal dismissed, 
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NATHURAM SSIVANARAYAN V, DHULARAM HARIRAM, 


BOMBAY HIGH COURT, 

_Orvin EXTRAORDINARY APPLICATION No, Ll 

oF 1920. 

June 22, 1920, 

Prasent:—Sir Norman Masleod, Kr., Chief 

Justioe, and Mr. Justice Fawaett, 

NATHURAM SHIVANARAYAN— 
PLatwtiyF—APPLICANT 
versus 

DHULARAM HARIRAM MARWADI— 


DEFENDANT— OPPONENT., 
Provincial Small Cause Courts Act (TX of 1887), 
8, 25—Revision—Finding , of fact—High Court, 
power of, interference of. 


Ordinarily, the High Court is averse to interfering — 


on pure questions of fact under section 25 of the 
Provincial Small Cause Courts Act, bub ib must not be 
understood that the High Court has no power of 
interfering with decisions on questions 
[p. 267, col. 2.] 

At the same EN interference in ‘regard to 
appreciation of evidence should in general only be 
exercised when there appears to the Court to bea 
very clear case of misappreciation, which has 
resulted in injustice to a party and makes the 
deoree one that cannot be regarded by a revisional 
Court as according to law, [p. 268, cola, 1 & 2.] 


Civil Extraordinary Application from the 
desision of the Subordinate Judge at Jalgaon, 
in Small Causes Suit No. 768 of 1919. 

Mr. A, G. Sathaye, for the Applisant, 

Mr. P. B, Shingne, for the Opponent. 


JUDGMENT, 

Mactgop, C. J.—This isa Rule granted 
under seetion 25 of the Provinaial Small 
Cause Oourts Act, which enables the High 
Court, for the purpose of satisfying itself 
that a desree or order made in any oase 
desided by a Court of Small Canses was 
assording to law, to eall for the osse, 
and pass such order with respest thereto 
as it thinks fit, What bappened was this. 
The plaintiff had dealings with the defendant 
and one Dhularam Chaturbhuj. Asoording 
- to his story, Dhularam Chaturbhuj paid in 
Rs, 100 which was oredited to Dhularam 
Ohaturbhuj in the rough and daily book 
of the plaintiff, but by mistake of his 
ledger olerk the Rs, 100 was credited to 
the ledger aceount of the defendant, which 
ledger sooonnt was on the same page as 
the ledger aceount of Dhularam Chaturbhboj. 
Thereafter, the defendant made payments 


whieh were in due sourse properly oredited | 


to his aseount in the ledger. It was only 
2 .after some time when the plaintiff was 
¿examining the accounts of Dhularam 


of fact. 
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Chaturbhuj that he  disaovered that 
Rs. 100 paid by Dhularam Chaturbhuj 


had been wrongly credited to the defendant’s 
ledger account. Naturally, he made entries 
corresting the mistake. The defendant sent 
a notice claiming that be had paid Rs,.100, 
and when the plaintiff brought a suit for 
Rs. 110-11-3, the defendant raised this 
defense with regard to Rs, 100. „The learned 
Judge says in his judgment : “The plaint- 
iff has not written in his aesounts who 
had made this re payment, 7%. 6, by the 
hand of which person, whether he wrongly 
entered it in the name of Dhularam Chatur- 
bhuj or not. Of course, the oredit entry 
appears in the book of Dhularam Chaturbhuj? 
Bat the plaintiff ought to have taken de. 
fendant’s signature for the sorrestion made 
if the defendant was then willing to admit 
plaintiff's mistake.’ Then he deals with 
the evidence and says that he disbelieved 
the ~ plaintiif’s story an his sonduet was 
extremely suspicious and the assount- books 
sould not be oredited; and passed a dearga 
for Ra.-10-11-3 only, 


Now, it is quite trne that this Court, even 
under section 25 of the Provinsia] Small 
Cause Oourts Act, would be averse to 
interfering on pure questions of fast. But 
we eannot concede that the High Conrt 
has no power whatever of interfering with 
decisions on questions of fact. In the sase 
of the Poona Oity Muntcipality v. Ramji (1) 
the head-note includes these words: “The 
provisions of section 622 of the Civil 
Procedure Code (Act XIV of 1882)8do not 
afford a safe guide for the exercise of the 
extraordinary jurisdistion under seation 25 
of the Provinoial Small Cause Courts Aot 
(IX of 1887), The wording of the two 
sections is wholly different, that of seestion 
25 of the Provincial Small Cause Courts 
Act being of the widest deseription and 
conferring the most ample diseretion on the 
High Court, while it has been held by 
the Privy Oounsil that seetion 692 of the 
Civil Procedure Code (Aot XIV of 1882) 
ought to be sonstrued ina very restristed 
and limited sense,” | 

in Turner v. Jagmohan Singh (2) the 
Court found that the power of interfering 


(1) 21 B. 250; 11 Ind, Deo, (N. s.) 169, 
(2) 27 A. 681 at p. 637; 2 AL, J. 297; A.W. N, 
(1905) 77. 
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in revision conferred by the provisions of 
Small Canse Courte Ast ia wide— wider 
than the power aonferred by seotion 622 
of the Civil Prosedure Code, and if sub» 
stantial grounds are shown for the interfer- 
ence of the Court, the Court is not merely 
jnatified in exercising, but asts reasonably 
in the oexereise of its revisional powers, 
In that oase they were of opinion that a 
grave injustice would be done if the desree 
of the Uourt below were allowed to stand. 
That sase seems to have turned entirely 
on the appresiation of the evidenss in the 
lower Court, 

Now, in this oase it appears to us that 

the learned Judge’s appresiation of the 
svidenoe was distorted by the view he 
took that the plaintiff ought to have got 
the defendant’s signature when the entries 
were amended. He does not seem to have 
distinguished between what the plaintiff 
ought to have done às an ordinary precaution, 
and something whieh, if not done, prevented 
the plaintiff from suing, and, having started in 
that way, it appears that he took afar more 
favourable view of the defendant’s ease than 
was justified by the evidence, Really, the 
statement of the defendant that he had 
paid Re. 100 was not supported by any 
outside evidenoe, and, in my opinion it was 
alearly dictated by the defendant’s desire 
to take advantage of the error in ascount- 
keeping ‘made by the plaintiff's ledger- 
keeper, As opposed to that, there was 
the evidence of the debtor who paid 
Rs, 100, and the daily assount-book of the 
plaintiff. In my opinion, therefore, this 
is a oase in whieh we should exeroise our 
-dissretion to prevent an injustice being 
done to the plaintiff. I think the decree 
of the lower Court must be set aside and 
a deeres passed in fovour of the plaintiff 
for theamount ened for, 122, Rs, 110-11-3, 
with costs of this application. 

Fawortt, J.—I concur, As regards the 
powers of interference vested in the High 
Court under seation 25 of the Provinsial Small 
Cause Oourts Act, I may add that a similar 
view has been ‘taken by the Juodisial 
Commissoner’s Court in Sind in Rupchand 
v. Minhomal (3). At the same time, I 
think that interferense in regard to apprecia- 
tion of evidenee should in general only be 


(3) 27 Ind, Cas. 866; 8 S, L, R. 164, 
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exercised when there appears to the Court 
to baa very slear aase of misappresiation, 
whioh has resulted in injastise to a party 
and makes the desres one that sannot bs 
regarded by a ravisions! Court as “‘asoording 
to law,” 

In the present case, the weight of the 
evidence, as it stands, was immensely . in 
favour of the plaintiff, and is met only by an 
unsorroborated assertion that defendant had 
astually paid the monay. Hid the learned 
Subordinats Judge not aorisidered that the 
plaintiff ought to have acted in a certain 
way for which there was certainly no 
obligation on the plaintiff, I do not imagine 
that he would have some to the sonolusion 
that he did, töz. that the assount-books 
were unreliable. In my opinion, the sir- 
cumstances do not show that the evidense 
given for the plaintiff should not have 
been aeespted. I, therefore, coneur in the 
order proposed. 


Rule made absolute, 


MADRAS HIGH COURT. 
Oivic Appga No. 105 or 1919. 
Marsh 31, 1920. 
Present: —Sir John Wallis, Kr., Ohief Justioa, 
and Mr. Justice Krishnan. 

Sree Rajah VELLANKI RAMAKRISHNA 
RAO BAHADUR ZUMINDAR GARU 
— PLAIWTIKE — APPELLANT 

: Lersus 
KOTAGIRI SUBBANNA RAO GARU awp 
oTHeRs—Derenpavr3 No3. 1 ro 4 ano 6 


~ TO 1) — RESPONDENTS. 
Hindu Lave—Marriage—Sudras of Volama caste— 
Marriage with wife's sister's daughter, validity of. 


Among Sudras of the Velama oaste in the Madras 
Presidency, the Hindu Law does not operate to 
render invalid a marriage with a deceased wife’s 
sister's daughter. [p. 271, col. 1,] 


Appral againat the decree and judgment 
of the Court of the Temporary Subordinate 
Judge, Masnulipatam, in Original Suit No. 62 
of 19.7, 

FACTS appear from the judgment. 

Mr. K. Bashyam Atyangar, for the Appellant, 
-~T he lower Court erredin finding the ad option 
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to be valid. The marriage between Ist and 
2nd defendant is wirudha sambandam or 
within prohibited degrees of relationship. 
The Ist defendant was the sister’s daughter 
‘of the deseased wife of 2nd defendant. The 
? Hinda Law looks with disfavour on un- 
seomly marriager. Where the husband stands 
in the position ofa parent the marriage is 
prohibited. See Aswalsyana’s Qrihya Pari- 
sistha, (See Ghcse’s Translation, Volume II 
page 830), The test was followed by ‘the 
Madras High Court in Minakshi y. Ramanada 
(1). The decision in Bagarendra Rau v. 
Jayaram Rau (2) in which the validity of 
the marriage was upheld was given with 
special refarenee to the Tamil country. It 
does not affect the custom or rules followed 
by the Telugu Velamas in the Northern 
Ciroars. And here the parties” are not 
Brahmans but Sadras to whom the desision in 
Ragavendra Rau v. Joyaram Rau (2) cannot 
apply. 
Mr, A. Krishnasam? Atyar (with him Messrs. 
~ A, B. Viswanatha Atyar and Mr, P. Markan- 
deyulu), for the Respondents.—The text of 
Grihya Parisistha ia not mandatory. It iss 
moral precept, hortatory in its nature. The 
evidence is that the rule has not been ob- 
served as a binding custom, This marriage 
took place 24 years ago and no exeeption was 
<taken to it during all this period. In 
‘Ragavendra Rau v, Jayaram Rau (2) the 
Madras High Court upheld the validity of 
the marriage. No doubt the orthodox Brah- 
mins do not look on sush marriages with 
favour, but ib has not been shown that the 
rule in Grihya Pariststha acquired the fores of 
s binding custom, ` 
_ The decision in Ragavendra Rau v, Jaya. 
ram Rau (2) was not meant to be restrioted 
to any partioular community. lt applies to 
both Tamil and Telugu distriots. 

The marriage of a Hindu with his deoeased 
wife’s sister is very common, And surely 
there is nothing inoongruous in his marrying 
his wife’s sister’s daughter. 

JUDGMENT,—This is an appeal from 
the decree of the Temporary Subordinate 
Judge of Masalipatam dismissing the plaint. 
ifs suit for the declarations that the 
adoption of the 3rd defendant by defendants 


(1) 11 M. 49 at pp. 53, 53; 11 Ind. Jur, 449; 4 Ind, 
_ Dee. (N. s.) 35, 
a 20 M, 283; 7 M. L, J, 184; 7 Ind. Deo. (N. 8.) 
é || 
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Noa, I and 2 is not truo in fact and valid in law 
and that he, the plaintiff, is the next rever- 
sioner to the Zomindari and is entitled to 
susseed to it on the Ist defendant's death, 
and that the alienations by her to defend. 
auts Nos, 4 and 5 are not binding omhim, 
The Subordinate Judga found the adoption to 
ba proved on evidense and he held it to ba 
valid in law, Oa that finding plaintiff's suit 
failed and if was dismissed with oosts. The 
plaintif appeels. 

Hoe doses not. now dispute the fact of the 
adoption but he sontends that itis not valid 
in law. Hisargameut is that the marriage 
bstween defendants Nos. I and 2 was invalid 
under the Hindu Law as being ` virudha 
sambandam,” ora marriage between persons 
within the prohibited degree of relationship, 
and that they were, therefore, not legally 
hasband and wife and they eonld not validly 
adopt a son to themselves. Ths Ist defend- 
ant was, admittedly, the 2nd defendant's 
deceased wife’s sister’s daughter. It is olaim- 
ed that she could not, therefore, have legally 
married the 20d defendant. For this son. 
tention the appellant’s Vakil relies ona text 
in Grihya Pariststha, atated to ba a work of 
the sage Aswalayana, and on the observa- 
tions in Minakshi v. Ramanuda (1) adopting 
the rule stated ig the text: The text has 
been translated by Mr. Ghose in his “Prin. 
ciples of Hindu Law”, 3rd Edition, Volume IT, 
page 830 as follows :— 


“A girl with whom there is no relationship 
unseemly for marriage should be married. 
The relationship auoh as makes the pair like 
parent and child to eaoh other is relationship 
unseemly for marriage suah as the danghter 
of the wife’s sister and the sister of the wife 
of the paternal unole. Some exolude the 
mother’s gotra.” That text, no deubt, treats 
a marriage like the one we have in the present 
case to be a virudha sambandha. But the 
effect of that text has been considered at 
great length in Ragavendra Rau vy. Jayaram 
Rau (2) and it was held that it was merely 
hortatory in character and. not mandatory, 
The same view was taken by the Bombay 
High Court in Ramchandra Krishna Joshi y, 
Gopal Dhondo Joshi (3) (see pages 630 to 633) 
which was followed in Yamnava Govind 
Appajt v, Laxwuman Bhimrao Kulkarni (4), 


(3) 82 B. 619; 10 Bom. L, R. 948, 
(4) 16 Ind. Cas. 180; 36 B. 688; 14 Bom. L, B. 543, 
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The rule is one of those moral presepts the 
breach of whioh an orthodox Hindu views 
with disfavour, but whioh does not effeat the 
legality of the marriage. The marriage is an 
undgsirable one but it is not an illegal one. 

As the learned J udges in Ragarentdra Rau 
v. Jayaram Rau | 2) have dissussed the 
question very fully and as we entirely agree 
with their reasons and their view, it is 
unnesessary for us to go over the same ground 
again, That desision is” one of special 
authority besause one of the Judges Who took 
part in it was Subramania Ayyar, J., wko is 
himself a Brahmin and was thoroughly 
sonversant with the pareties and sentiments 
of the Brahmin sommunity. The learned 
Judges, after examining a large body of 
unimpeashable evidence of well known men 
in this Presidency same to the oonslusion 
that, among Brahmins, the custom'of allowing 
a man to marry his wife’s sister’s daughter 
was established. They also referred to the 
observations of the learned Judges in Minak- 
shi v. Ramanada (1) ‘regarding the rule of 
vtrudha Sambanda that we sre sonsidering, 
and rightly pointed éut that it was rather 
assumed than desided in that ease that 
the rule was in forse. The desision in 
Ragavendra Rau v. Jayaram Rau (2) has 
stood unohallenged now fot over. 20 years 
and we think that we should take it as 
having settled the- question in favour of 
the validity of such a marriage among 
Brahmins. 

The learned Vakil for the appellant theres 
upon argued that the decision in that case 
should not be applied to the present oase 
because that oase referred to Tamil Brahmins 
in thesonth of the Presidsnsy, whereas the 
present case refers to a Telugu Sudra in 
the Northern Oirears, the parties boing 
Velamas who are Sudras ofa high class, 
At first sight, the distinotion seems to be 
material but on examination it will be 
found to be unsubstantial. The evidence 
given of the validity of the marriage in 
Ragavendra Rau v. Jayaram Rau (2) 
ineluded that of suoh a man as the Hon’ble 
Mr. N. Subba Rao, who is a Telugu 
Brahmin of the Northern OCirears. The 
Court made no distinstion in its finding 
between Tamil Brahmins of the South and 
Telugu Brahmins of the North and there 
is no reason to suppose that there is any 
listinetion between the two on the point, 
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The ruling, therefore, wa think applies to 
both Tamil and Telugu Brahmins as it 
purports to do, 

But it is no doubt a oase relating to Brah- ` 
mins while the present oase relates to Sud- 
ras. The distinotion, howaver, is not in favour 
of the applisability of the Grihya Parisistha 
rule to the latter. The rulos in the Parisistha 
were meant for the twise-born olasses and 
for the Brahmins in particular; they were 
not meant to apply to Sudras at all. The 
Velamas no doubt follow Brahmin austomsand 
have sopied several of their rales, but when 
the Brahmin oustom itself is in favour of the 
legality of sush a marriage as we are dealing 
with there is no room for assuming that the 
sontrary rule prevails among the Velamas. 
At any rate, vary little evidence is sufficient to 
justify the oonslusion that the sama oustom as 
prevails among Brahmins is followed by them. 
There is evidense in the present ease, ag 
pointed out by the Subordinate Judge, to 
show that sush a marriage is valid among | 
them, (sea D. W. No. 2 and D. W. No. 3 and 
D. W. No.23), Instances among allied castes 
have bven referred to by several defenas 
witnesses and, though that evidence may 
have no direst bearing on the question of 
oustom among Velamas, ib probabilizes the 
existenes of a similar custom among them. 

As against that evidenss, our attention 
was drawn to the evidense of P, Wa. 
Nos, 2,3, 5,6, 7 and 21. The effect of the 
evidence of the plaintiff's witnesses is, we 
think, correotly summed up by the Subordinate 
Judge when he says that they say that to their 
knowledge there were no instanoes of a person 
marrying his wife’s sister’s daughter, and that 
there was no such usage so far as they knew. 
The positive evidence of defense witnesses 
Nos, 2,3 and 23 whioh has been acsept- 
ed by the Trial Judge and whish we see no 
reason to disaredit though they are not 
men of wealth as some of the plaintiff's 
witnesses are, we think, outweighs the some- 
what negative evidense of the plaintiff's 
witnesses. Buoh a marriage, though legal, 
is apparently not one looked on with mush 
favour and that probably explains why there 
are so few instanoes of it in the aste. But 
the pausity of instances does not 
detraat from the -value of thoss that have 
been proved, 

It is for the plaintiff to establish his plea 
that the rule of prohibition relied on by him, 
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applies to the Ist defendant’s marriage and 
renderas if invalid. The Grihya Parisistha 
rule on the point ia not observed even by the 
Brahmins. In itself, it has no binding forse 
partioularly on the Sudras. It is only if the 
rule has been shown to have been adopted 
as a binding eustom by the defendant’s saste 
that we ean give if any legal effest. The 
argument that there is a presumption that 
the caste custom is in ascordanso with the 
presepts of the sages than against them, is of 
n forse in this oase, asthe oustom regarding 
this marriage was established to be otherwise 
by the Indian Law Reports, 20 Madras 
oase, with reference to Brahmins whose 
ways these Velamas copy. Weagree with 
the Subordinate Judge that the plaintiffs has 
failed to establish that there is any rule of 
law or caste custom against the validity of 
the lat defendant’s marriage with the 2nd 
defendant and that, on the other hand, the 
defense evidənoe shows that if is in 
acoordanee with the resognised practise in 
the saste. 

It is conceded that in the Velama osasto a 
man may marry his own sister’s daughter as 
also his wife’s own sister. There does not 
seem to be anything very strange then in his 
being permitted to marry his wife's sister’s 
daughter. The marriage of the defendants 
took plase twenty-four years ago and no one 
seems to have taken any exeeption to it till 
now. The defendants had several shildren born 
to them but they seem to have lost them all 
and so they took the 3rd defendant in adoption 
in 1910. The evidenes of witnesses Nos. 1 
and 2and the dosuments referred to by the 
Subordinate Judge Exhibit II Series, IIL 
and X to XXI (a) show that plaintiff and 
his family and the defendants were moving 


on terms of intimacy till resently and that. 


plaintiff took no exeeption to the .marriage 
himself. In these oiraumstanees, if is A 
satisfastion to find that we are not obliged to 
declare the marriage to be illegal. 

No other point has been argued before 
us, Finding the Ist and 2nd defendant's 
marriage to be perfeotly legal, it follows that 
the objeation to the legality of the 3rd 
defendant’s adoption based solely on its 
illegality fails, The plaintiff's appeal must, 
therefore, bs dismissed with sosta, 

M, 6, P, 

Appeal dismissed, 
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BOMBAY HIGH COURT. 
Seconp Orvi Appear No. 182 or 1919. 
‘June 24, 1920, 

Present :—Sir Norman Macleod, Kr. Chief 
Justice, and Mr, Justice Faweett. | 
GIRJASHANKAR DAJI BHAT— 

PLAINTIFF —- APPELLANT 
terTsus 
MURLIDHAR NARAYAN CHAUDHARI 


~— DEFENDANT — RESPONDENT, 
Hindu Law—Vritta, whether immoveable property— 
Interferenge with right-—Injunction, suit for—Acquies. 
cence in decision of caste, effect of--Specific Relief Act 


(I of 1877), 8, 54, 


Yajman vrittt is immoveable property and an 
owner of such property is entitled to seek the 
protection of the Court by way of injunction 
against any undue interference with his right as 
such owner by the caste.’ Where, however, the 
owner of a vritti has for several years acquiesced 
in a decision of the caste heis not entitled to 
seek the protection of the Court against the action 
of the caste. [p. 272, col. 2.) 


Seoond appeal from the desision of the 
First Class, Subordinate Judge, at Nasik, in 
Appeal No. 226 of 1917, reversing the deeres 
passed by the Subordinate Judge, at Yeola, in 
Civil Suit No, 450 of 1916. 

Mr. H. V. Divatia, for the Appellant, 

è The Hon'ble Mr, T. Strangman, (with him 
Mr, A. G. Desai), for the Respondent, 


JUDGMENT, 


Maoron, O. J.—The plaintiff sued for an 
injunction restraining the defendants from 
prohibiting plaintiff from officiating in 
his vrtitt as Upadhyaya among the patidar 
Gujaratis of Yeola, and from reseiving 
the perquisites of the vritiz, Tho plaintiff . 
alleged that he was the hereditary priest 
of the caste and had a right to officiate in 
the yajman vrtiti as suoh priest; that he 
had offisiated in the verztt2 till Pausha of 
Samvat 1962; that the defendants asked 
him to do oertain acts, prejudicial to his 
vritii, that the plaintiff refused to do 
these asots, and thereupon the defendants 
issued an illegal order to their friends 
and sastemen that they should not allow 
the plaintiff to offieiate in his vrtti? and 
pay the perquisites to him, Therefore, the 
plaintiff filed the suit for an injunetion, 
He suceeeded in the lower Oourt, That 
desision was reversed in appeal, the Court 
finding that, although the plaintiff waa the 
hereditary priest of Yeola, his eontinuanse 
or removal from sush office was exalu: 
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sively within the competence of the sante 
and was. a caste question and, therefore, 
suoh a question was beyond the jurisdistion 
of the Civil Courts. Curionsly enongb, in 
soming to entirely opposite conslusicns both 
Ootrts have relied upon the desision in 
Ghelabhat Gavrtshankar y. Bargovan Ramji 
(1). There Mr, Justiso Chandavarkar held 
-that, “an hereditary priesthood vested in 
partioular families is regarded as vrtttt, 
_or immoveable property, whieh ia the 
.sourse of their maintenance. Suoh families 
have for generations lived on these vrittis ; 
and to turn them adrift now on the 
ground that their castes oan take away 
their hereditary rights would be not only 
sontrary to the nature of the right, 
created by sustom, but it would amount 
to spoliation.” No doubt in that oase the 
‘plaintiff sought to establish his right as 
. hereditary priest of a particular gestion of 
the caste in the family of the Ist defend- 
ant, and it was sought to make a distino- 
tion between an astion brought by an 
hereditary priest ‘against a  partioular 
family, and the claim for an injunotion 
against the caste or the panchas who 
seek’ to prohibit him from exersising that 
office. It-seems to me that onos you decide 
that an hereditary offisg of this nature 
is immoveable. property then there must 
be a right in the owner of such immove- 
able property, to seek the protestion of 
the Court against any undue interferense 
with his right as owner. Therefore, if the 
present defendants had been proved to be 
interfering with the plaintiff's right, and 
it may be presumed that the plaintiff is 
an hereditary priest to the families of the 
defendants as well as to the other families 
of the easte to whish they belonged, the 
plaintiff would have been entitled to an 
injunetion restraining the defendants from 
interfering with that immoveable property. 


But, in dealing with injunotions, there 
ig another question which has to be oon- 
sidered by the Vourts. It did not appear 
from the judgment.of the Trial Court that, 
as a matter of faot, the complaint which 
the plaintiff had to make regarding the 
‘interference of the defendants took place 
go far bask as ten years ago, I sertainly 


(1) 12 Ind. Cas, 928; 86 B. 94 at p. 104; 18 Bom. L, 
R 1171, 
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read the 2nd paragraph, on page 8, asimplying 
that quite recently the panchas had askad 
the plaintiff to give Rs. 21 to his bhau- 
bind Nageshbhat and Rs. 11 to his 
bhauband Gopal ont of the perquisites 
received by him, and, on his refusing to 
do so, they prohibited him from offisiating. 
Now, however, if appears that that inter. 
ferenss took plase in Samvat 1°62, and 
that thereafter the plaintiff had disputes 
with his bkaubands, and sued to resover 
from them his share in sums solleoted by 
them for their servfoes as offisiating family 
priests. It appears now that the present 
plaintiff is riot the only member of the 
priestly family to which hereditary rights 
have been given, and that, as a matter of 
fast, some ten years ago disputes arose 
between members of the priestly family 
as to how the emoluments of the offise 
shonld be distributed, and the oaste inter- 
fered, not with regard to the exersise of 
the hereditary office, but with regard to 
how the emoluments of the office were to 
be distribated amongst the members of the 
priestly family. Whether that would afford 
ground for an injunation is a question 
whieh I nead not deal witb, because, in 
my opinion, the plaintiff, by sasquiescing in 
the action of the defendants for so long, 
Aas debarred himself from sesking the 
In my opinion, 
therefore, the decrees of the lower Court 
must be oonfirmed and the appeal dismissed. 
Parties to pay their own costs throughout. 
The sross-objastions whish are not pressed 
are dismissed. Parties to bear their own 
costa of the oross-objestions. 

Fawcett, J.—I soneur. The oase of Chela- 
bhai Gavrishan’ar y. Hargovan Ramji (L) vir- 
tually says that a Hindu is legally bound to 
aseept the ministrations of a horeditary family 
priest uhless the latter has become ‘patita’, 
4. e, outeaste, or has deolined to officiate. 
It is not alleged that either of the last 
two sonditions have arisen inthis case, and, 
therefore, the action of the caste in preventing 

-the plaintiffs from giving his mivistrationsa as 
a hereditary family priest, which he has been 
found by both the lower Courts to be, 
does, in my opinion, give rise to a eause of 
action against them. The case seems to me to 
fall under section 54 of the Spesie Relief 
Ast, in that the defendants have invaded 
the plaintifi’s right to, or enjoymeut of, pro. 
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perty. Most of thes> cases of vrztit are 
based on the view that there is: a disturbance 
to an offiee of the nature of trespass and an 
injunstion is an ordinary form of relief 
against tke psrsin who commits that wrong, 
The oase may also be said to ba one where 
the injunction would : tend to prevent a 
multiplicity of judicial prosssdings, and to 
that extent itis a proper sare for the grant 
of a perpetual injnoction No doubt the 
practise of the Bombay:Coarts ia generally to 
refus3 preventive relief whish would have 
the resolt of forsing “a partisular prieit 


on a wyajman, seo Raja v. Krishna- 
bhat (2). But this is not a oasa of 
an injunction against a yaman, The in- 


junction is sought againat the members of 
the saste panchayat, ani it would still be 
open to any of the families of that caste to 
sontinue to refuse to employ. the plaintiff, if 
they so deem ft, and the plaintiff would then 
have the right, which has been resognised 
in this: Presidency, of suing the priest, who 
adtually performs the seremonies, for the fees 
whioh should have gone into his pooket. 


Having regard to the faot that this remedy - 


is still open to the plaintiffin the case of 
future seremonies, and any past ceremonies in 
respect of whish the right of suit is not 
time-barred, and to his delay in applying to 
the Oourts for preventive relief against the 
oaste panchayat, whieh virtually amounts to 
acquiescence, I sonour in-thioking that the 
lower Court's refusal to grant an injanotion 
should be upheld. roy 


Decree confirmed. 
(2) 3 B. 232; Z Ind, Dec. (N. s.) 156. 





CALOUTTA HIGH COURT, 
APPEAL From APPELLATE Deorgen No. 1540 
or 1916, 
April 8, 1919, 

Present :—Justice Sir N, R Chatterjea, Kr, 
and Mr, Justice Newbould. 
BASANTA KUMAR CHOWDHURI 
AND OTH#kS— PLainti¢rs——-APPELLANTS 
VETSUS 
Tas SEORETARY or STATE ror INDIA 
in COUNOIL AND OTAERS— DEFENDANTS 
— RESPONDENTS, 

Lransfer of Property Act (IV of 1882), s, 112— 


: 18 


Fisheries, lease of-—Lease, forfeiture \of—-Waiver of 
forfeiture, 


Plaintiff obtained certain. fisheries on lease from 
the Government on the condition that they should 
not be transferred without the permission of the 
Deputy Commissioner In (903 the plaintiff sub-let 
the fisheries and thereby incurred a forfeiture 
of his lease and, owing to this, the Deputy Oom- 
missioner in 1911 cancelled the lease. Ib appeared 
that rent for a period subsequent to the plaintiff's 
granting the sub-lease and before cancellation of 
the lease, and for the period subsequent thereto 
had not only been gccepted but was realised by 
attaching the moveable property of the plaintiff: 

Held, that, having regard to the provisions of 
section 112 of the Transfer of Properby Act, there 
was a waiver of the forfeiture and the plaintiff 
was entitled to a declaration of his title to the 
fisheries under the lease, and to possession thereof, 
[p. 274, col. 1.] 

Appsal against the decree of the District 
Judge, Sylhet, dated the [st of April 1916 
affirming that of the Subordinate Judge, first 
Court, of that District, dated the 25th of 
Marsh 1915, 


FACTS appear from the judgment. 


Dr. Sarat Ohandra Basak (with him 
Babu Hemendra Kumar Das), for the Appel- 
lants,—-Refers to sestion 112 of the Trans- 
fer of Property Act. It is not a question 
of evidenos, if is 4 question of law. Lessor 
oan waive the forfeiture, there is nothing 
to prevent that., I relyalso on seotion 115 
of the Evidence. Ast, by his osonduet the 
Seoretary of State is estopped from saying 
that I have no right to fishery. The Seore~ 
tary of State is debarred both on the 
ground of waiver and estoppel. Sugh 
aseeptanae of rent would go to constitute 
a tenancy. My slient had a subsisting 
tenansy at the time of the suit. Refers 
to Raj Mohan De v, Matt Lal Saha Poddar 
(1). Having ‘reeeived payment from me, 
how oan the Seoretary of State now turn 
round and say I had no title to jalkar 
mahal for these years for which they re- 
eeived rents from me? By demanding 
rent, he shows that tenancy was subsisting 
notwithstanding the alleged forfeiture, 


Refers to Kristo Nath Koondoo vy. 
T, F, Brown (2), 

Babu Ram Oharan Mitra, Senior Govern. 
ment Pleader, (with him Babu Sri Ohundra 
Ohowdhurt), for the Respondents.—Lesgor 
had the power to elect. Reoseipt of rent 


(1) 33 Ind. Cas. 333; 22 O. L. J. 646. 
(2) 14 ©. 176; 7 Ind, Dec, (N. s.) 117. 
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after the determination of lease would not 
Smount to waiver. He oannot say that his 
Old tenancy sontinues. He might sue for 
refund and damages. I determined his ten- 
apoy in January 1911. The proviso in 
section 112, Transfer of Property Aot, is im- 
. portant. Waiver oan only be pleaded if 
lessor was aware of forfeiture. Deputy Oom- 
missioner’s agent was not authorised to 
reesive rent for a oancelied lease. Deputy 
Commissioner sancelled the lease. Accept- 
ance of rent must be by lessor. | He has 
the power .to sancel lease. To apply ereo- 
tion 112, Transfer of Property Aet, the other 
side must show acceptance plus knowledge of 
forfeiture. 
Dr. Basak was not salled upon to reply. 


JUDGMENT,.—*This appeal arises ont of 
a suit brought by the plaintiffs to resover 
possession of two fisheries on establishment 
of the plaintifi’s right thereto. 

These fisheries are called Mahal Samil 
fisheries and are governed by the provisions 
of the Assam Land and Revenne Regula- 
tion, I of 1886. These two fisheries were 
let ont by Government in periodie Mahal 
Samil Settlement many years ago, and it 
is found that the plaintiffs held under 
the eondition that the fisheries should not 
be.transferred without the permission of 
the Deputy Commissioner. It appears that 
these fisheries weresub-let by the plaintiffs 
in 1908 to oertain persons, The Deputy 
Commissioner in 1910 oslled on the plaintiffs 
to show sause why the lease under which 
they held, should not be caneelled, On 
the 23rd January 1911, the Deputy Com- 
missioner cancelled the lease. The plaintiff’s 
ease was that they were land-holders within 
the meaning of the Regulation and that 
they had power to transfer the lease but, 
as a matter of faot, they did not do so. 
There were various other matters alleged 
in the plaint, 


The Oonurt of first instance dismissed 
the suit and that decree was affirmed on 
appeal. The plaintiffs have appealed to 
this Court. 

Several questions were raised on behalf 
of the appellants, but if is unnesessary to 
go into them because we think 
that the appeal should sueseed on the 
ground that there was waiver of forfeiture 
` on the part of the lessor, 
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As stated above, the plaintiffs granted: 
sub-leases in the year 1908 and the lease 
of the plaintiffs was cancelled by the Deputy 
Commissioner in 1911, f 


When the oase was argued before us on 
the previous occasion, it was pointed out 
on behalf of the appellants that the rent 
was asospted by the lessor or realised by 
the lessor for a period snbsequent to the 
alleged forfeiture oof the lease and 
after the lessor had knowledge of sueh 
forfeiture. We, therefore, sent bask the 
oasa to the lower Appellate Court for a 
finding upon that point and also as to 
the circumstances under which the rent 


-waa received or realised, The parties were 


allowed to adduse evidense on the pointa. 
The learned District Judge has now returned 
bis findings. He says :\ “the evidence shows 
that rent was realised for this Mahal Samil 
fishery as well as for other properties by 
attachment prosess; the peons who were 
deputed with the attachment orders have 
been examined; the chegues have been 
passed. There seems no doubt that rent 
was realised by attachment in raspest to 
this Mahal Samil fishery on various dates 
in 1915” and also that realisation was 
made in the same way on the 19th 
Desember 1910, (2. e., before the canoella- 
tion of the lease). 


Now, section 112 of the Transfer of 
Property Aot lays down that a forfeiture 
under section 111, olause (g), ia waived 
by acceptances of rent which has besome 
due sinae the forfeiture, or by distress 
for sosh rent, or by any other act on the 
part of the lessor showing an intention to 
treat the lease as subsisting: Provided 
that the lessor is aware that the forfeitura 
has been ineurred: Provided also that, 
where rent is accepted after the institution 
of a suit to eject the lessee on the ground 
of forfeiture ‘such seseptance is nob a 
waiver. ` 

It ia clear upon the findings that rent 
was not only accepted but that the rent was 
realised by actually attashing the moveable 
properties of the plaintiffs; and this was 
done for a period subsequent to the 
plaintiff’s granting the sub-lease (by reason 
of which the forfeiture was incurred) and 
before the Deputy Commissioner made the 
order oancelling the lease of the plaint- 

2 


iffs as also for the period subsequent 
to it, 


It was oontended before us by the 
learned Senior Government Pleader that 
where rent is assepted after the institution 
of a suit, such asssptance is not waiver. 
But, in the first place, no suit had been 
brought by the lessor to.eject the lessee; 
it is the lessee who has brought a snit 
for establishment of his title and recovery 
of possession. In the next plase, the rent 
has been realised frqm the plaintiffs not 
only after the institution of the suit but 
before the institution of the suit, and before 
the saneellation: of the lease, as well as 
subsequent thereto, 


The learned Districé Judge was of opinion 
that the rents. were reslised from the 
plaintifs by the subordinate offieers of 
the Deputy Commissioner sush as the 
local Tahsildar without the knowledge of 
.the forfeiture. But that is immaterial if 
the Deputy. Commissioner had knowledge 
of it. The learned Judge. saya that the 
Deputy Commissioner had merely informa. 
tion of the granting of the sub-lease, in 
1910 ; and, although he issued notiee to 
show eause why the lease should not be 
eanselled, the petition showing aruse was 
filed before the Extra Assistant Oommissioner 
in Desember 1910, while the matter was 
pending hefore the Deputy Oommissioner, 
and that, therefore, the latter eannot be 
said to have definite knowledge of the 
forfeiture before the 23rd January 1911 
when hecancelled the lease. But, although 
the lease was cancelled on the 23rd January 
1911, the forfeiture took plase mush earlier. 
The acb-lease was granted in 1908 and 


if cannot be said that the Dapnty Oom. ' 


missioner was not aware of the forfeiture 
when he issued notioe to show *eause why 
the lease should not be aanoselled on that 
ground. Even if the knowledge of the 
Extra Assistant Oommissioner (before whom 
the petition of the lessee showing cause 
was presented) be not taken to be the 
knowledge of the Deputy Commissioner, 
the latter must be taken to have baeu 
aware of the forfeiture when he issued 
notise upon the lessee to show oause when 
the lease was actually oanselled on the 
2rd January 1911, 

It appears that rent was realised on the 


“INDIAN OASES, 


KRISHNAMA CHARIAR V, TIRUVENGADA CHARIAR, 


275 


19th Desember 1910, 5. e, after notice to 
show oause was issued, and before 
lease was oanoelled on the 23rd January 
1911, 

The realisations by the subordinate offisers 
were on behalf of the defendant and the 


defendant had the benefit of those redlisa- 


tions. 
We think, having regard to the fasts 


the 


found and the provisions of sestion 112° 


of the Transfer of Property Aot, that 
there was waive of the forfeiture. 


view, it is unnesessary to sonisder the 


In this 


various other questions of law whish hava’ 


been_raised in the sase. 
The desrees of the Courts below are set 
aside and the plaintiff's suit is deereed. 


The plaintifi’s title to the fisheries under: 


the lease will be declafed and they will 
recover possession thereof, The amount of 


mesne profits will be agsertained in further’ 
proseedings upon the applisation. of the’ 


plaintiffs. 


The plaintiffs are entitled to sosts in 


all Courts, 


- Decree sek aside, 


MADRAS HIGH COURT. 
Sscoxp Oivi Arrear No. 1075 or 1917, 
Maroh 22, 1920. 
-~ Present :—Mr, Justise Sadasiva Aiyar 
and Mr. Justisa Spenser. 
M. KRISHNAMACHARIAR— 
Derenrvant No, 1— APPELLANT 
vergus 
T, TIRUVENGADA CHARIAR 
— PLAINTIFF-—AND DEFENDANT No. 2 AND 
nig Luga REPRESENTATIVE — RESPONDENTS. 
Transfer of Property Act (IV of 1882),s 43— 
Transferee not misled by representation, whether ens 
titled to protection ~Hstoppel , 


Section 43 of the Transfer of Property Act being 
intended to benefit only transferees who have 
been really misled cannot be taken advantage of by 
a transferee who is not proved to have been misled 
by the erroneous representation of the transferor 
as to the latter’s power to transfer. [p. 276, col. 2.] 


I 


j 


26 


Pandivi Bangaram v. Karumoory Subbaraju, 8 
Ind. Cas. 388; 84 M. 159at p. 161; 8M. L. T. 285, 
followed. en 

Jag Mohan Singh v, Sita Ram Singh, 39 Ind. Cas, 
186; 20 O. C. 72, dissented from. 

Second appeal against the decree of the 
Subordinate Judge, Chingleput, in Appeal 
Suif No. 89 of 19:6, (Appeal Snit No, 379 
of 1915, on the file of the Distriot Court of 
Chinglepnt), preferred against -the decree 
of the Court of the Additional District 
Munsif, Chingleput, in Original Suit No. 
93 of 1914 (Original Snit*No, 557 of 1913 
on the file of the Distrieé Munsif’s* Ocurt, 
Conjeeveram). 

FAOTS appear from the judgment. 

Messrs. V. O. Seshachartar and K, F. 
Sesha Atyanyar, for the Appellants.—Sestion 
43 of the Transfer of Property Act should be 
held to enure for the benefit of a transferee 
not misled by the transferor's representation 
ag to title. Thedesision in Pandirz Bangaram 
v. Karumoory Subbara u (1) was doubted by 
one of the Judges who was a party to it in 
Hatitkudur Narcin Rao vy. Andar Bayad 
Abbas Sahib (2). Dr. Gour doubts its sound- 
ness in his Commentaries on the Transfer 
of Property Act. Jt should be re-consider- 
ed. 
Moreover, the words ‘and the transferee 
has been misled by the erroneous re- 
presentation’ do not oseur after ‘son- 
sideration’ in section 43 of the Transfer of 
Property Aset, Vide Jag Mohan Singh v. Bita 
Ram Singh (3) contra. There is no 
reason for placing a narrow oconstrustion on 
section 43. 

Mr. M. O. Parthasarathy Atyanger, for 
the Respondents referred to the ruling in 
-‘Pandirt Bangaram v. Karumoory Subbaraju 
(1) whieh has been consistently and: uniformly 
followed in a series of subsequent decisions, 


and should be preferred to the Ondh 
ruling. There was no reason for disturbing 
them now. 


JUDGMENT. 

` Gapasiva Alvar, J.—The only question of 
law arguable in this ease is whether section 
43 of the Transfer of Property Act can be 
taken advantage of by a transferee who is 
not proved to have been misled by the 


(1) 8 Ind. Cas. 388; 34 M. 159 at p. 161; 8 M. L. 
285 


" (2) 27 Ind. Cas. 785; 28 M. L. J, 44, 
(8) 89 Ind. Cas. 186; 20 O. O. 72, 


“INDIAN OASES, 
' KRISHNAMA CHARIAR 8, TIRUVENGADA CHARIAR. 


- [1921 


erroneous representation of the transferor as 


to the latter’s power to transfer. 

It is true that the words “and the trans- 
feree has been misled by the erroneous 
representation” do not ossur after the word 
“sonsideration” in sestion 43, Pandiri 
Bangaram v. Karumoory Subbaraju (1), 
however, desided that though such additional 
words do not oscur in this section, the 
Legislature must have intended to benefit 
only transferees who have been really misled, 
The provision being one based on oonsidera- 
tions whioh - Courts of Equity, rather than 
Courts applying strict law, take notise of, it 
was evidently considered that a person 
who was really not misled-could not have 
been intended'to have the benefit of the pro- 
Vision. 

I followed Pandirt Bangaram v. Kurumosry 
Subbaroju (1) in Hatttsudur Narain Rao 
v. Andar Sayad Abbas Sahib (2) (sitting with 
Hannay, J.)- though I felt some doubts 
whether such addition to the language of 
eestion 54 sould be taken as having been in- 
tended by the Legislature. I again followed 
it in Kodi Sankara Bhatia vy. Moidin (4), 
sitting with Oldfield, J. Another Division 
Bench (Bakewell and Phillips, JJ.) has 
followed Pandirit Bangaranm v, Karumoory 
Subbaraju (1) in Venkata Lakshmi Narassyy1 
v. MeenakshizAmmal (5). [Sae also Swami. 
natha Mudali v Saravana Mudali (6) where 
sitting with:Spencer, J., I refer at page 378 
to Pandit Bangaram vy. Karumoory Subbi- 
raju (1), as having been followed by me with 
some hesitation in Hatttkudur Naratn Rao 
y. Andar Sayad Abbas Sahib (2),] 

The Patna High Court has also followad 
Fandirt Bangaram v. Karumcory Subbaraju 
(1) in Ohakrapant Nandi v, Srimati Gayamont 
Dasi (7). 

There ia no doubt as to the opinion of Dr. 
Gour doubfing the sorrestness of- Pandiri 
Bangaram v. Karumcory Subbarajxy (1) 
and there is an Oadh case Jag Mohan 
Singh v. Sita Ram Singh (8) in favour of the 
appellant and in support of the doubts I 
expressed in Hattikudur Narain Rao v. 


Andar Sayad Abbas Sahib (2) but Ithink ` 


(4) 49 Ind. Cas. 147; 35 M. L. J. 150; 8 L. W, 100, 

or Ind, Cas. 992; 10 L. W, 221; (1919) M. W. 
N. 70 + 

(6) 40 Ind. Cas. 581; 33 M. L. J. 870, 


(7) 48 Ind. Cas, 228; 5 P. L. W. 219; (1918) Pat, 


8, 


* 
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that the matter should now. be deemed 
settled on the prinsiple of stare decisis by 
the uniform desisions in this Court for the 
past 10 years sinse Pandir: Bangaram v. 
Karumoory Subbaraju (1) was desided in 
Maroh 1910, 

I would, therefore, dismiss the sesond 
appeal with plaintiff's sosts, 

SPENGER, J.—This is not a sang in which 
the appellant san elaim the benefit of seo- 
tion 43 of the Transfer of Property Aot as 
it hag not been found as a fast that the 
2nd defendant made any erroneous repre- 
sentation to Srinivasa Pillai who was Ist 
defendant’s predesessor in-title when he sold 
the snit land to him in 1896. 

It is not nesessary for the purpose of this 
62309 to import any wider expansion of the 
prinsiples of estoppel than those which are 
contained in the plain words of the sestion. 
A transfer made nob in sonsequense of any 
representation of title but independently, or 
made with some representation whioh is not an 
erroneous one, or is erroneous and the trans. 
feres knows if to be erroneous, will not come 
withia the seope of thesestion. I sonsider 
that a oorrest oonstrustion was plased on 
this section in Pandiri Bangarzm v. Karu- 
moory Subbaraju (1), whieh confirmed a 
judgment of mine, and in Venkata Lakshmt 
Narasayya v. Meenakshi Ammal (5), and I 
should have no hesitation in following those 
desisions if there was any diversity of rulings, 
but in faot no direst authority haa been 
quoted in support of the appellant’a Vakil’s 
argument that theeffect of sestion 43 has 
been misunderstood by the lower Appellate 
Court, He has only an observation in Gour’s 
Transfer of Property Ast, Note -720 at 
page 446, and a desision of the Oudh Oourt 
in Jag Mohan Singh v. Sita Ram Singh (3) 
in his fayour. The desision in Ohekrapant 
Nandi v. Srimat? Gayamont Dasi (7) is also 
against his sontentions. 

I agree that the sesond appeal should be 
dismissed with sosts, 

M. C. P: 

Appeal dismissed. 
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‘-OALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decaze No. 70 
or 1918. . 

May 21, 1920. 
Present: —Mr, Justice Walmsley and 


Mr. Justiae Greaves. .. 
MANUJENDRA DUTT CHOUDHURY 
aa PLAINTIFE — APPELLANT 
Yersus 


BESWANATH ROY AND ANOTHER 


— DEFENDANT — RESPONDENTS, 
Interest —Fraud and undue influence, absence of —~ 
High rate of interest, whether recoverable, 


In the absence of fraud or undue influence, tha 
holder of an instrument is entitled to recover 
interest atthe rate stipulated in the instrument, 
even though the rate may be 25 per cent. per 
mensem, [p. 278, col. 1.] 

Appeal against the deeree of the Addition. 
al District Judge, Khulna, dated the 6th 
Ostober 1917, affirming that of the Subordi- 
rate Judge of that Distriet, dated the 25th of 
Jane 1912, 

FAOTS appear from the judgment. 


Dr. Dwarkanath Mitter (with him Babu 
Batuknath Bhattacharjes), for the Appellant.— 
Having regard to the resent Privy Counail 
desisions in Ariz Khan v. Duni Ohand (1) 
and Balla Mal v. Ahad Shah (2) there 
is nothing to prevent me from resovering 
interest at the rate stipulated in the lease 
and the authorities relied upon by the 
Courts below are no longer good laws. Ses 
also Bejoy Kumar v. Satish Ohandra Ghose(3). 


Babu Brojolal Chakravarty (with him 
Babus Panchanan Ghosal and Protul Ohandra 
Rat), for the Respondents,—The Privy Coun- 
sil desisiona sited by my learned friend 
have no bearing on the faets of the present 
ease. Acsording to the ssope of the order 
of ramand the whole question depends upon 
section 74 of the Contrast Ast, The 
stipulation for the payment of a high rate of 
interest was intended to seeure punetual 
payment of rent and eannot be said to 
represent the loss whieh the lessor is put 
for non-payment. The stipulation was thus 


(1) 48 Ind, Cas, 988; 23 O. W, N. 130; 101 P, R, 
1918; 165 P, W. R. 1918 (P. O0). 

(2)48 Ind. Cas. 1,28 0. W. N. 283; 85M. Lg 
614; 16 A. L, J. 905; 124 P. R. 1918; 25 M. L. D, Bb, 
180 P, W. B. 1918; 29 O. L. J. 166; 1 U.P, L. R 
(P. C.) 25; 21 Bom. L. R. 668 (P.C.). i 

(8) 56 Ind, Qas, 1007; 24 O, W, N, 444, 


t 


‘section 74 of the Contract Aot. 
‘there oan be no doubt -that the rate of 25 


‘Council in -the oase of Aziz Khan v. 


JG. W.N, 
. (618 86 Ind, Cas. 404; 21 O. WAN. 108. 
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one by way of penalty and comes under 
Moreover, 


per sent. per mensem is an unoonssionable 
rate, Refers to Krishna Okaran Barman v. 
Sanat Kumar Das (4) and Upendra Lal 
Gupta v. Ataulla (5). 

Dr. D. N. Mitier waa not oalled upon to 
reply. 

JUDGMENT, 7 
WALMBLEY, J.— Sinse the order of re- 


_mand passed by this- Court on the 12th . 


March 1917, and sinse the order passed 
by the Tani nêd District Judge on the 6th 
Ostober 19:7, there have. been published 
desisions: of their Lordships of the Privy 
Dun: 
Ohand (1) and in the‘case of Balla Mal 
v. Ahad Shah (2). In view of these 
rulings I think. the question raised in this 


appeal must be taken as settled. The 


Courts below held that the defendants have 
been unable to prove fraud or undue 
influence, and, in my judgment, it follows 
that the plaintif . is entitled to resover 


‘interest at the rates stipulated in the lease ; 
that is at the rate of Rs. 25 per sent, per 


mensem, Interest will be caleulated at that 
rate up to the date of the institution of the 


‘suit and interest will ron again at 6 per 
‘gent. from the 
‘Court passed its desres. 
as to costs, 


date on whish the first 
We make no order 


Greaves, J.—I agree. 


_ (2 a mia, Oas, 609; 25 O. L. J. 24; 44 0. 162; 21 
40 
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BOMBAY HIGH COURT. 
Seconp Civit Appear No 677 or 1919, 
June 30, 1920. 

Present: —Sir Norman Maoleed, KT., 
Chief Justice, and Mr. Justiee Fawoett, 
RAMA RANCHHOD — DEFENDANT 
—APPELLAXT 
versus 
Sayad ABDUL RAHIM—P attire 


— RESPONDENT, 

Landlord and tenant—Hjectment—Notice to quit, 
necessity of—Tenant setting up permanent tenancy, 
whether entitled to notice~Bombay Land Revenue 
Code (Act V of 1879), s. 88—Permanent tenancy 
~—~Presumption—Grant, proof of, whether necessary 
-Burden of proof—Admission by tenant of annual 
tenancy, effect of. 


A plea of permanent tenancy set up by a tenant 
does not amount toa disclaimer of the landlord's 
title so as to disentitle the tenant from demanding 
a notice to quit. [p. 279, col. 1.] 

A tenant relying upon the presumption contained 
in section 88 of the Bombay Land Revenue Code- 
need not set upand prove a grant. [p. 2&0, ool, 2] 

Where a tenant relies upon the presumption 
contained in section 83 of the Bombay Land 
Revenue Code it is for the landlord to prove an 
agreement or usage as to the intended duration of 
the tenancy. [p. 280, col. 2.] , 

The presumption as to permanency arising trom 
the antiquity of the tenancy cannot be displaced 
by proof of a dooument in which the tenant admits 
himself to be an annual tenant, if it is shown that 
the tenant still continues, in spite of the document, 
to hold the land on the old rent. [p. 280, ool. 2.] 


Second appeal from the desision of the 
First Class, Subordinate Judge, A. P., at 
Broash, in Appeal No. 8 of 1917, varying 
the deerée passed by the Sesond Olass, Sub- 
ordinate Judge at Ankleshwar, in Civil Suit 
No, 170 of 1916, 


Mr, G. N. Thakor, for the Appellant. 
Mr. H. V. Drvatia, for the Respondent. 


JUDGMENT. l 

MacreEoD, O. J. — The plaintiff in this 
oase sued for possession of the plaint land: 
from the defendant and for Rs. 16 as rent 
for the season of Samvat 1972, alleging that 
the defendant was aal alag the. plaint 
land, that he had passed a rent-note for 
the same for Samvat 1539, and that he 
was holding over on the expiration of that 
yoar. The defendant in his written state- 
ment pleaded that his snesestors were psr- 
manent tenants on the land and sohe was 
That the suit was 
also bad as plaintiff had given no notise tg 
determine the alleged tenaney. 

J 
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The Trial Court found that the permanent 
tenancy set up by the defendant was not 
proved. But the plaintiff's olaim for 
possession was rejected on the ground that 
it was bad for want of notiee, Assordingly, 
a desree was passed for the amount of rent 
only. In appeal the learned Appellate Judge 
also held that the defendant had not proved 
his permanent tenancy. But he differed 
from the desision of the lower Oourt on 
the question of notise and held that no 
notice to quit was necessary asg the tenant 
had diselaimed the landlord's title, There. 
fore, the plaintiff was deereed poasession in 
addition to the amount deoreed in the lower 
Court. 

“In appeal, the first question that arises 
is whether, assuming that the defendant 
was a yearly tenant, notice was necessary 
on the fasts of the oase, and that depends 
entirely on the question whether the defend- 
ant has disslaimed the landlord’s title and, 
therefore, disentitled himself from demanding 
notice to quit. The question seems to have 
been set at rest by the desision in Vithu 
v. Dhondi (1). There it was held that 

“the plea of permanent tenancy set up for 
the first time in the defendant’s written 
statement in the present ease was not such 
a disclaimer of the landlord's title as to 
dispense with proof of legal notiee to 
quit.” The respondent in that oase relied 
upon the desision in Baba v. Vashvanath 
Joshi (2), There it was held that where a 
tenant set up a claim to be a m/rasdar, that 
was a suffisiont disslaimer of the landlord’s 
title. The judgment was based on the desision 
of an English case—Vivian v. Moat (8). 


~ But it has been held by the Privy Oounsil 


in Maharaja of Jeypore vy. Rukmini Pattamaha- 
devi (4) that the dostrine of Vivian v. 
Moat (3) does not apply to Indian tenures 
sueh as were before the Courts, < Finally,in 
Ochhavalal v. Gopal (5) the same question 
was raised. Therethe tenant had slaimed 
to be a permanent tenant and the argument 


(1) 15 B. 407; 8 Ind. Deo. (N. 6.) 277. 

(2) 8 B. 228; 4 Ind. Dec. (N. a.) 526, 

(3) (1681) 16 Ch. D. 730; 60 L, J. Ch. 881; 44 L. 
T, 310; 29 W. R. 504. 

(4) 50 Ind. Cas. 631; 42 M. 589; 36 M., L. J. 548; 
17 A. L. J. 552; 29 6. Lid. 528; 21 Rom. L, R. 665; 
16; 10 L. wW. 38); 46 L A. 109 (P. 0). 

(5) 62 B, 73; 9 Bem, In BR 1332, 


INDIAN OASES, 


“tenani, . 


the land.” 


279 


was that the setting up of a permanent 
tenansy was a sufficient disslaimer of the 
landlord’s title and renders notiee unneses: 
sary. It was held by Sir Lawrenee Jenkins 
that there was no repudiation of the relation 
of landlord and tenant. It seems elear 
that the relationship of landlord and tenfnt 
still continues, although the tenant may set 
up a different kind of tenure from the 
one on whieh the plaintiff landlord relies. 
It would be a different matterif a tenant 
sets up a olaimeto be the owner of the 
land antl disputes the right of the plaintiff 
to be sonsidered as a landlord on any kind 
of tenure. Therefore, it seems to me that 
in this case notice was nesessary. There: 
fore, the Trial Court was right in rejesting 
the plaintiff’s olaim for possession apart 
entirely from the question whether the 
defendant’ was or was not a permanent 
That question was not nesessary’ 
for a desision in the sase. Evidense was 
gone into on that issue and we have the 
decision of both the Courts on the issue. 
It may be desirable for us to express an 
Opinion as to whether those findings are 
oorrest, The learned Appellate Judge does 
not appear to me to have interpreted 
correctly seation 83 of the Land Revenue 
Code. He says:—"It might be that he 
and his forefathers may be in oultivation 
of this plot of land, but long possession 
by itself eannot sronto an interest in per- 
maneney. In this instanoe there is no granb 
from the plaintiff or his aneestors in favour 
of the defendant or his ancestors sonferring 
a right to hold the land in perpetuity. 
The defendant or his aneestors had not done 
any acts whioh are lasting and improving 
Now, there is no need for a 
person who sets up a permanent tenaney 
to rely upon a grant. If that was nesas- 
sary, then there would be no need for 
section 83, the 2nd paragraph of whieh 
expressly provides that where, by reason of 
the antiquity of a tenancy, no satisfactory 
evidence of its sommensement is forthsoming, 
it shall, against the immediate landlord of 
the tenant, be presumed to be eo-extensive 
with the duration of the tenure of sush 
landlord and of those who derive title under 
him, unless there is evidence of its period 
or its intended duration agreed upon between 
the landlord and the tenant or any usage 
gÈ the locality as to duration of sueh 
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tenansy. So in this case we have all 
the fasts before us which would point to 
establish the defendants’ right to bə con- 
sidered permanent tenante, that is to say, 
he and his ancestors had oultivated this 
land as far baok as memory sould go and 
there was no evidence as to when they 
sommenced to snitivate the land. The oase 
o£ Raghunoth v, Lakshuman (6) is a very 
similar case. There it was held that, if the 
dosuments in the case were exoluded, then 
there could be no doubte. that the facts 
were such as to attract the presumption 
mentioned in section 83 of the Land Revenue 
-Oode. Here also, apart from any doauments, 
all the fasts are such as to attract that 
-presumption. So we have got to consider 
whether there is anything in the doeuments 
whioh rebuts the presumption. Tke only 
dogument whieh the plaintiff relied upon 
is the- rent note exeeuted by the defendant 
for the season 1939. The plaintiff relied 
upon the words of the rent note and 
especially the final words on whish the 
defendant agreed to slear ont and deliver 
the land in the possession of the plaintiff 
at the end of the season of 1939. There was 
a very similar doeumentin Raghunath v. 
Lakshuman (6). There the dosumenb was: 
“I have got the ‘makita (contrast for a 
ump: sum) fixed for the gurrent year. Ags 
soon as the period was over I will make 
over, the plots to the Sarkar,” and Sir 
Lawrenee Jenkins said with regard to that 
dosument: “No doubt this stipulation taken 
by itself strongly favours the plaintiff's 
sontention, and, but forthe authority of the 
. ease of Gangait v. Sakharam (7), I should 


have felt’ greater diffioulty in dealing with. 


the argzment founded by the Advooate- 
General on this slause, That case.,.decides 
that questions of this olass sannot be 
determined by a olause, such as the present, 
but that the matter must be judged in the 
light of the actual fasts. There the de- 
termining point was the faot that the 
tenant still continued to hold and that is 
what has happened bere.” So, also, that 
has happened in this ease. After 1882 the 
defendant continued to oeoupy the land and 
pay the same rent until-the suit was filed. The 
rent mentioned in the rent-note is Rs, 45, But 
that appears to be explained by the plaintiff 
. <6) 2 Bom, L. R. 98 at p, 95, 
(7) (1889) P, J. 156 
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in his plaint where- he claims Rs. 16 out 
of the Rs. 45 and says the balanse Ks. 29 
was paid to Government for assessment. 
In the absence of any evidence'on the point, 
and there being nothing to the sontrary 
in the defendant’s written statement, I. 
think I must take it asadmittel that the 
defendant paid the assessment Rs. 2d 
aud paid Re. 16 to the landlord. There 
is, therefore, nothing in the oase to rebut 
the presumption which arises from the 
antiquity of the defendant’s tenancy. The 
only thing that oan be urged against 
him is that, after 1852 he alleged that there 
was an oral agreement between him and- 
the landlord to the effect that he should 
be a permanent tenant and in the Resord 
of Rights, in whish he appears as a 
permanent tenant, he is mentioned as a 
permanent tenant by oral contract. The 
defendant has failed to prove any sash 
oral contrast, but it does not follow 
that we cannot presume permanent tenancy 
from the rest of the fasts of the sase. 
It often happens that a party who has 
got a perfestly good oase, to make if stronger, 
alleges something which he thinks will 
help him, and faila to prove that particular 
circumstance. The proper sourse is to 
strike out all evidenee as regards oral 
tenancy and the oral agreement alleged 
to have been made after 1882, and then 
to sea whether what remains is sufficient 
to prove the defendant’s oase. And, in 
my opinion, the defendaut has proved 
the antiquity of his tenanoy, and if there 
ia nothing within the provisions of the 
sesond paragraph of sestion 88 whioh will 
prevent the Court from ooming to the 
sonolusion that permanent tenancy san be pre-: 
sumed, then the defendant is entitled to suc- 
osed.. I may mention that the learned Judge 
in the Trig] Court has interpreted the sesond 
paragraph of sestion 83 in entirely the op- 
posite way in which it ought to have been 
interpreted. Hesays: There is no satia- 
factory evidences of the origin or som- 
mensement of the tenancy forthcoming, 
but then this is not the only thing 
nesessary for presuming a permanent tenancy, 
for, presuming that the duration of the 
tenansy ia oo-extensive with the duration 
of the tenare of the landlord soupled 
with the antiquity, two other sonditions 
should be satisfied, wz, there is Qo 
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evidence of the period of its intended 
duration, if any agreed upor, between 
the landlord and the tenant or those 
under whom they respestively claim title 
and there is no usage of the losality as 
to duration of sush tenansy. Both these 
conditions are wanting in this oase”. But 
those are not the conditions which must 
be established before a permanent tenansy 
is presumed. They have to be established 
by the party denying the parmanent tenancy 
in order to rebut the presumption which 
arises from the antiquity of the tenanoy, 

In my opinion, therefore, the appeal 
must be allowed ani the desrea of the 
lower Oouri will ba set aside and there 
will be a deoree for tke plaintiff for 
Rs. 16, 

Defendant will te entitled to his ososts 
throughout. 

The oross-cbjestions are dismissed with 
costs. 

Fawoert, J.—I agree that the appeal 
should be allowed, On the point of necessity 
of notise, tke judgment of the Privy 
Oounsil in Maharaja of Jeypore vy. Rukmint 
Patiamahadest (4) is conelusive on the 
points that a mere claim to be a 
permanent tenant is nob a denial of the 
landlord’s title sush as to’ work a för- 
feiture, and that the dectrine of English 
Law regarding the ejeation of an annual 
tenant in Virtan v, Moat (8) is not 
applicable to Indian tenures sueh as the 
one in that sase.. As explained in the 
judgment of the Privy Counsil, the denial 
or diselaimer does not work a forfeiture 
in that case, but ia oonetrued as rendering 
a notice to quit unnecessary. This sould 
not apply possibly in the present caso; 
for, under section 111, clause (A), of the 
Transfer . of Property Ast, in order to 
determine a lease there mast be a notiva 
duly given by one party to the other, and, 
sesondly, in the case of an agricultural’ lease, 
such as the present, sestion 84 of the 
Land Revenne Code lays down that, in 
the absense of any spesial agreement in 
writing to the scontrary,an annual tenancy 
shall require for its termination a  notise 
given in writingin a oertain form. There- 
fcre, even where there has beena disclaimer 
of the Jandlord’s title, such .notise is 
necestary to determine an annual agricultural 
tc nancy in this Presidensy. This is already 
e 
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laid down in the oases of Vithu v. Dhondi 
(1) and Ochhavalal v. Gopal (5), Oon- 
sequently, the lower Appellate Ccurt was 
olearly wrong in my opinion in kolding 
that notices was rot necessary. ` 

On the sesond point I think it desisable 
that this litigation should not end with. 
out the main point cf dispute between 
the plaintiff and the defendant being 
desided, In Roghunath v., Lakshuman (6) 
it has been held that a questicn of this 
kind, whether the defendant is a permanent 
or an ‘yearly tenant, is ona of law, dø- 
pending on the legal inferenoes from the 
fasts whieh are found and, that this 
Oourt in sesond appesl san, therefore, 
some to ifs own conodlusion in the matter, 
I agree with the learned Chief ‘Justios 
that, apart from the rént-note of 18&2, 
the defendant is entitled to a presump- 
tion in his favour under the seeond 
paragraph of sestion 83 of the Land Rvyenue 
Code. The rent-note is no doubt an 
admission by ‘the defendant whioh might, 
in certain sircumstanocer, amount to satis- 
factory evidence of the intended duration 
of the tenancy within the meaning of the 
paragraph, Butitis an admission that ig 
not eonclusive, and it has already been 
laid down by this Court in Raghunath y, 
Lakshuman (6),%nd in the previous oase 
there referred to, that in judging the weight 
to ‘be attached to such an admission the 
main test is, what has aetually kappened 
and in particular whether the tenant still 
sontinuss to hold the land in spite of a 
dosument by whieh he admits he is an 
annual tenant. In the present ease the 
facts thet the defendant has sontinued to 
hold tke land on the same rent, and that 
he pays the Government assessment, lend 
strong support to his sortention that he 
is a parmanent tenant; and it wonld, I 
think, be very unsafe in these circamstanees 
to hold that this document, Exhibit 18, 
was s deliberate admission by the defendant 
that he was not entitled to sontinue to 
hold the land in the way it had been 
held from the time of hig ansestors, It 
frequently happens that a doeument of 
this kind is signed without any real 
comprehension of its exaet legal effect, and 
in fast ib may never haye been read by 
or to the defendant. Ithink, therefore that 
the two lower Courts gave exeessive weight 
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to this partienlar admission, and that the 
` presumption arising in the defendant's favour 
` -under sestion 83 is not displaced by it. 

' I hold, therefore, that there is clear justi- 

fieation for our interfering with the finding 

of faqt arrived at by the two lower Courts 

‘and gonsur in the order allowing the appeal. 

Appeal allowed, 


PATNA HIGH COURT. 
(Ourrace O1rourr Court.) 
Misoettanzous Orv Appmats Nos, 12 awp 13 
, ~ oF 1919, 

January 22, 1920. 

Present:—Mr, Justiee Jwala Prasad and 
Mr, Justieo Adami, 
Raja BRAJA SUNDAR DEB—Jopemuerr- 
i DEBTOR — APPELLANT 
; `- versus 

SIVARANJAN ‘DEI AND ANOTHER 


—~ [BORE E- HOLDERS— RESPONDENTS. 

- Civil Procedure Code (Act V of 1908), s. 2 (2), 0. VI, 
yr, 14, 15, 17, O, XXI, r. 66—Heecution of decree — 
Application for order for sale—Verification by 
‘karpardaz of decree-holder, whether sufficient— Appli. 
cation not signed by decree-holder—Defect, whether 
can be remedied—Order on application whether “decree” 
Appeal, whether lies, l 


t i 


The verification of an application under Order 
‘XXI, rule 66 of the Civil Procedure Code by the 
‘karpardaz of the deocree-holder who-is acquainted 
with the facts verified by him is sufficient and 
valid oo Order VI, rule 16 of the Code. [p, 284, 
col, 1. : 
` The mere fact that the application is not signed 
‘by the deoree-holder will not make it absolutely 
void. The defect can be cured at any stage by 
amendment. [p. 284, cols, 1 & 2.] 

:` An order made under Order XXI, rule 66 of the 
- Civil Procedure Codeis not a decree within the 
meaning of section 2 (2), and is, therefore, not 
-appealable. [p..285, col. 1.] 


‘Appeal against the orders passed by the 
‘Subordinate Judge, Cuttack, dated the 5th 
“July 1919, : ` 

-Rai Janaki Nath Bose’ Bahadur, for the 
Appellant. +e od 

The Hon’ble Mr. M. S. Das, Mesars. 
Biswanath Sinha and Satya Narain Sen 
Gupta, for the Respondents, 

JUDGMENT.—Raja Brajasundar Deb is 
‘the appellant in both the Miseellangous 
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Appeals Nos. 12 and 13 of 1919. He is 
the present proprietor- of Killa Aul. Sure 
na Manjari Dei, respondent in Appeal No. 
12, is the widow and Sarat Kumari !Dei, 
recpondent in Appeal No. 13, is the minor 
daughter of Pitambar Deo, the late pro- 
prietor of Killa Aul. The widow and the 
daughter obtained separate deorees for main- 
fenanse against the appellant on the 25th 
Osteber 1911. The deorees were to some 
extent modified by the High Court of 
Oaloutta in Maroh 1914 and appeals against 
the. desrees of the’ High Court to His 
Majesty in Oonnoil were dismissed on the 
16th November 1917. Several executions 
of the desrees from the year 1912 proved 
infrustuons. 

The present applisations for exesution 
of both the decrees were registered on the 
25th July 1918. The exeaution sase of the 
widow Surna Manjari Dei was numbered 
786 of ly18 and that of the daughter, Sarat 
Kumari Dei, numbered 757 of 1918. The 
widow claimed Rs. 56,220-4-5 and the 
daughter Rs, 18,288-3-6, as due under their 
respective desrees. 

Two annas of fouzt No, 23 of Killa Aul 
was advertised for sale in the exeeution of 
the widow and one anna of the same pro- 
perty in that of the daughter. The date 
fixed for sale in both the exeontions was 
15th July. 

On the 13th June the judgment-debtor 
filed petitions in both the exesutions, objest- 
ing to the exeaution being proceeded with 
and the property being sold. The grounds 
urged were the same in both the gbjestions, 
whioh were heard together and ware diapos- 
ed of by one order of the Court, dated the 
Sth July 1919, whereby the objestions were 
disallowed and the two exeoutions were 
direated to proseed. Against this order the 
judgment-debtor filed two appeals to this 
‘Court, one in each exesution, and prayed 
for stay of the sale of the property whioh 
was fixed for the 15th July. The respond- 
ents objested to the stay of the execution 
by their sworn petition, dated the l4th July. 
The sale was, however, stayed under the 
order of this Court on the appellant having 
deposited the amount of the deerees in aash 
as security. . 

The present two appeals haye been 
There has been one argu» 
went in respest of both, They mag 
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therefore, be disposed of by one judgment of 
this Court, 


. The two exesutions proseeded simul. ' 


taneously : the steps taken, the several peti. 
tions filed and the orders passed in both 
the exeoutions were similar, and henga 
reference to one of the exesntions, aay for 
instance, that of the widow in Appeal No. 
12, is suffisient for the purpose of _ this 
judgment. 

The fasts briefly stated are as follows:— 

February the 22nd, 1919, was originally 
fixed for the sale of the property, but on 
-the objeotion of the judgment-debtor it was 
held that the writ of attachment was not 
duly served, and, therefore, a fresh writ of 
attachment was ordered to be isaned, As 
the property to, be attashed was village Aul, 
the Headquarters of the Raja, the Oourt 
dirested that this writ be served with the 
help of Polise, whioh was ascordingly done 
on the 19th Maroh 1917. 

. On the 28th Marah the Court direated 
notice under Order XXI, rule €6 of the Code 
of Civil Prosedure to issue, returnable on the 
17th April 

On the 24th April the Court passed the 

-following order :— 

“ Postal cnotiee is reseived. Judgment 
,debtor’s agent did not accept it. Deoree. 
holder paid talbana, Order: put up on 22th 
April 1919 for orders, Deores-holder to file 

. affidavit by that date.” 
~ On the 28th April the deoree-holders 
filed valuation affidavit and the Court made 
the following order :— 

“No objestion is made, Ordered : Issue sale 
proclamation fixing i6ta June. The deoree- 
holder to get the sale advertised in the 
Bihar and Orissa Gazette. ” 

The sale proolamation was, however, re 
turned by the peon unserved, alleging that 
he sould not serve if on ascbunt of his 
illness. The peon was suspected of having 
deliberately deolined to serve the sale pro- 
slamation. The sale date was extended to 
the 15th Joly and the sale proslamation 
was ordered to be served with the help of 
Polise. It was assordingly served on the 
spot and on the kachehrt of the Raja on 
the 18th June 1919 and was hung np in 
‘the Court-house on the l4th June, 

The objection of the Raja was filed on 
the 27th June. The date fixed for the 


*‘disposal of objection was the th July in 
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view of the fast thatthe date fixed for 
the sale was the 15th July. 

Ono the 2nd Jnly the Raja filed a list 
of his witnesses, praying for summonses to 
issue upon them. These witnesses were pro- 
bably to prove the allegations of, «fasta 
alleged in the petition of objection, notably 
that the proslamation was not affixed on 
a corspionous part of the property sought 
to be sold and that thera was material 
irregularity in the service thereof, The 


Court passed the following order :— 


Issue summons at the risk of the peti- 


tioner for 5th July. The date aannot be 


shanged, The petitioner ought to have 
moved for summons on the vəry day he 
filed the present objeotion, ” 

Oo the bth July the Raja filed a peti- 
tion stating that the summonses were not 
served and that, consequently, the witnesses 
were not willing to appear, and prayed for 
an adjournment of the ease, This was 


refused by the Court for the reason that 


there was 
delay,” 

It ia urged in this appeal that the Court 
ought to have granted the prayer of the 
Raja and shunld have enforeed the atten: 
dance of witnesses and granted suffisient 
adjournment. We think that the Court 
rightly exeroiséd its discretion in rejesting 
the petition of the Raja. It is not stated 
in the petition that the sale-proclamation 
was not actually served. It was served on 
the 13th of Jane. Thera is no ‘reason why 
the petition of objestion was filed so late 
as the 27tb, nor why the application for 
summons was not made until the 2nd Jaly. 
The object was simply to prevent the sale 
taking place onthe lth of July, This 
sontention is, therefore, overruled, 

The next contention is that the applica. 
tion filed on behalf of the desres holders 
for an order for sale was ‘not signed and 
verified assording to law; and henoe the 
proseedings following the sale applieation 
were incompetent and void, and the pro- 
perty of the judgment-debtor could not be 
sold: (grounds (a) and (b) in the peti- 
tion of objection), This sontention is basad 
on the petition of the desree-holders, dated 
the 28th Marsh 1919, wherein it is stated 
that the deeree-holders same to know from 
their Karpardaz, Hara Krishna Mahanty, 


no satisfactory ground for 


who had made thorough inquiries about the 
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matter, that the property of the judgment. 
debtor under attashment was not mortgaged, 
sold, or in any way transferred elsewhere, ani 
that it was in the possession of the judg- 
ment-debtor. This statement in the petition 
has teen verified by Hara Krishna Mahanty 
describing himself as the karpardaz on 
behalf of the deoree-holders and being 
asquainted with the fasts verified by him. 
The Court acted upon this petition and 
dirested the notise prayed, for to be issued 
upon the judgment-debter (cide Order No, 25, 
dated the 28th Maroh 1919). The Oourt 
was, therefore, satisfied that Hara Krishna 
Mahanty was acquainted with the fasts 
stated in the petition and was sompetent 
to verify it. Under Order XXI, rale 66 (3) 
the petition was [to bs verified in the 
manner preacribad for the  verifisation of 
pleadings by Order VI, rule 15. This rule 
says that every pleading shall be verified 
either by the party himself or by some 
other person proved to the satisfaction of the 
Court to be acquainted with the faota of the 
ease. It is not disputed that Hara Krishna 
Mahanty was acquainted with the facts of 
the ease as stated by him in the verifiaa- 
tion and the subsequent affidavit of the 
98th April. The verification made by him 
was, therefore, proper and „legal and the 
Court was right in aosepting it, 

It is then sontended that the petition 
in question was not properly signed inas. 
much as it ought to have been signed by 
the deeree-holders themselves or by a person 
duly authorised by them to sign it as re 
quired by Order VI, rule 14, The petition 
was signed by Hara Krishna Mahanty and 
the affidavit of the 28th April states that 
he was the agent appointed by the deoree 
holders and was acting as such, It is said 
that there is nothing to show that Hara 
Krishna Mahanty was duly authorizad to 
sign tke petition, The objestion that the 
petition was not duly signed was not pres 
‘sed in the Court below, as is apparent 
from the order dated 5th July wherein only 
-the objestion as to verification appears to 
have been urged. The ground was, how- 
ever, taken in the petition of objection. It 
is not, therefore, open to the judgment- 
debtor to press this point in aopeal, for 
had it been taken in the Oourt below the 
defest, if any, would -have been sured by 
an ‘amendment under Order VI, rule 17 
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(new) whioh allows amendment to ba made 
at any stage, unlike the old aaotion-55 (b) 
(1) of the Cade of 1882 under whish amend- 
mant of the signature and the verification 
sould bs made only bafore the settlement of 
145108, g 

The ease of Baroda Prosad Bose v. Gertianath 
Roy Ohowdhury (1), where a plaint not pro- 
perly signed and verified under sestion 51 
was dirested to be removed from the file 
of registered suits, has no applisation to 
the ‘present case. The desision proceeded 
upon the fast that under the old Code the 
defest sould not be removed by amendment 
after the settlement of issues, Geidt, J., one 
of tha Judges to the desision doubted the 
oorreetness of the order. That ruling, in 


-tho first plage, is not an authority for 


the present law in the new Oode. The 
weight of desision seems to be that the 
mere fact that a plaint was not duly signed 
ag required by Order VI, ralo 14, will not 
necessarily make it absolutely void: Basdeo 
y. John Smidi (2) and Heydon & Oo. 
y. Muhammad Shaft (8). It was pointed ont 
by Lord Macnaghten in the oase of Mohinz 
Mohun Das v. Bungst Buddan Saha Das 
(4) that there is no- rule ` providing 
that a person named as a plaintiff is not to be 
treated as such unless he signs and verifies 
the plaint. Assuming,: therefore, that the 
petition in question was not duly signed it is 
not open to this Oourt to reverse the. order 
of the Court below merely on that assount, 
agit wasa defect only in the proseedings 
in exeaution and did not affest the merits of 
the oase or the jurisdistion of the Court. 
Section 99 of the Gode prohibits our inter- 
ference in a oase of this kind. 


Again, it is undisputed that the applisation 


for exeeution of the two desress registerad on 
the 2ith of July were duly signed and veri- 
fied by ths deoree-holdera themselves. In 
those petitions thera was a prayer for the 
sale of the property and all the particulars 
required by Order X AI, rule 66, namely, the 
property to be sold, the revenue assessed 
thereon and the valuation thereof, were 
duly stated. The subsequent petition of the 


(1) 20. L J.11, < 

(2) 22 A. 55; A, W. N. (1899) 172; 9 Ind. Dec. 
(x, 5.) 1068. 

(3) 14 Ind. Ces, £07; 84 A. R48; 9 À. L. J. 294. 

(4) 17 0. 580 (P.O); b Sar, P, O. J. 498; 8 Ind, 
Deg, (x. a.) 926. 
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28th Marah 1919 whish is impugned a3 not 
properly signed and verified simply stated 
that the property sought to be sold was nab 
mortgaged, sold or in any way transferred 
felsewhere, In order words, there was no 
‘inoumbranea to te spesified under sub-rule: 2 
(c) of rule 66, in the sale-proclamation. The 
defeat in the verifisation and signature of 
this petition will not, in our opinion, vitiate 
the sale proslamation issued by the Court for 
the sale of the property, 

Further, the appeal of the judgment- 
debtor against the orde? of the Conrt passed 
under Order KAT, rule 66, is incompetent. 
Order XLII of the Code does “not provide for 
an appeal against such an order, nor is the 
order a deoree within the definition of ‘deoree’ 
"in the present Code, 

The ‘judgment-debtor ought to have 
raised his objection within the time fixed 
by the rotise served upon him under Order 
XXI, rule €6. His agent refused, with the 
usual attitude of the judgment-debtor to 
avoid and delay the exeoution of the deorees, 
to acsept the notice and, after the term fixed 

, by the notice, on the 24th April tha Court 
direated the deoree-holder to file valuation 
affidavit. This being doneand no objestion 
having been taken, the Court had no option 
but to issue the sale-proslamation, The 
~arders of the Court of the 24th and the 
28th April 1919 are, therefore, sonslisive. 
The judgment-debtor cannot be permitted to 
re open the same. 

The last objestion of the judgment debtor 
is that the property cannot be sold by reason 
of the interpretation put on the deerees by 
the Hon’ble High Court (paragraph (e) of 
the objection petition.) There is no sub- 
stanse in this sontention. The deerces in 
both these exeoutions dirested that the 
desree-holders do get from the defendant- 
judgment-debtor maintenanse allowance of 
& sum spesified therein per month with a 
certain sum on soconnt of the arrears of 
maintenanes, with further order that the 
allowance deereed would be a sharge on the 
property mentioned in the plaint, namely, 
Killa Anl, whieh is sought to be sold in 
exesution of these decrees. In a previous 
exeoution, the judgment-debtor resisted the 
execution of the deorees cn the ground that 
the property sonld not be attached and sold 
in exesution of the desrees and that 


separate suits for the sale of the property 
Ld 
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in enforsement of the oharge under sês: 
tion 67 of the Transfer of Property Aot were 
necessary. The, matter was oovoludei by 
the devision of this Court (Sharfuddin and 
Chapman, JJ.) in Brajasunder Deb, v. 
Sarat Kumari (5) and it was held thať “the 
properties in dispute should be brought to 
sale in execution of the deerses and that 
there was no necessity of any separate suit 
for sale. There is no foree in the sonten. 
tion that the property. sould not be sold in 
exesution of tbe desrees or thaf the only 
sourse open to the deoree-holders was to 
have the deorees realised from the profits of 
the property by -an appointment of a 
Resesiver. Neither the decrees nor the inter- 
pretation upon them by this Court lend 
support to sush a contention, The deosrees 
were personal, and it is open to the decree. 
holders to realise the amounts due thereunder 
in any way in whish a desres for money is 
enforssable. This sontention is, therefore, 
overruled. 

The result “is that all the , objestions of 
the judgment-debtor are disallowed and 
both the appeals are accordingly dismiesed 
with costs. From the history of the litigation, 
it is obvious that the judgment. debtor has 
been trying at every stage to frustrate the 
decree-holders from realising the fruits of 
their deorees, 


"Appeals dismissed, 


(5) 35 Ind. Cas. 791; 2 P, L. J. 55; (1917) Pat, 67; 
8 P. L, W. 202, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
AppzaL FROM APPELLATE DRORER No, 589 
or 1915. 
Marah 30, 1917, 
Present:—Mr Mittra, Ofig. A.J. C. 
“ Sheikh ISMAIL —- PLAINTIF E — 
APPELLANT 
cersus 
WASUDEO—Derenpant—RESPONDEDT, 


Benami transaction—Fraudulent purpose—Plaint - 
if, when can succeed—In pari delicto, potior est 
conditio defendentis. 

Where the purpose ‘of a benami transaction is 
fraudulent a party seeking the agsistance of the 
Court in avoiding the transaction must show that 
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ISMAIL Y. WASTDEO, 
the purpose did not go beyond the stage of mere 
intention, otherwise the maxim in pari delicto 


potior est conditio defendentis will become appli- 
cable and will prevent the plaintiff from succeeding. 


Appeal against the dearee of the Distriot 
Judge, Nagpur, dated the 16th June 1915, 
sonfirming that of the Senior Munsif, 
Nagpur, dated the 30th January 1915. 

Messrs. V, A, Pandit, R., Band A. F. 
Zinjarde, for the Appellant. 

Mr. M. B. Kinkhede, forethe Respondent. 

JUDGMENT.—The plaintiff's -sase ia 
that his deeeased father had obtained two 
mortgage-deeds in the name of the de- 
fendant’s predesessors-in-title upon which 
deeds foreelosure desrees have been obtained 
by the latter. The plaintiff, therefore, sUeB 
for a declaration® that he is the owner 
of the: foreslosed property, There is also 
& prayer for delivery of possession, It 
is admitted in the plaint that the plaintiff’s 
father had the documents exeouted benami 
in order to shield hia property from one 
Ghatate, who, it was anticipated, was going 
to make a claim against the plaintifi’s 
father. Ghatate eventually obtained a decree 
against Mohammadali, the plaintiff's father: 
In exesution of the desres a house was 
attached, .but upon objection being raised 
was released from attachment. The two 
mortgage-deeds were never attached. It 
has, however, been found that Ghatate’s 
deeretal debt still remains unpaid, Upon 
this ground the Court of first instanse held 
that the plaintiff was not entitled to 
maintain this suit, frand having gone beyond 
the stage of intention. On appeal the learn- 
ed District Judge held that the plaintiff 
has failed to prove that the transactions 
were raally entered into by the defendant’s 
predecessor on behalf of Muhammadali, 
But the learned District Judge thought 
that as no attachment of the -mortgage- 
deeds was ever made and no titles under 
the mortgages were set up, the plaintiff 
would be entitled to maintain. this snit, 
The suit, however, was dismissed upon the 
finding that the plaintiff has failed to prove 
his interest in the mortgage deeds. 

In this second appeal the plaintiff obal- 
lenges the finding’ of © the lower Appellate 
Court as to whether the benefisiary under 
the two mortgages was the plaintiff's father 
or not. The respondent questions the find- 
ing of the lower Appellate Court as to 
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the maintainability of the suit upon the 
admitted faots of the oase. 

Both the Courts below are agreed that the: 
purpose of the benamt transaction was a! 
fraudulent one and the question remains '’ 
for desision whether that purpose did not go‘ 
beyond the stage of mere intention, In Ragho 
Atmaram vy. Purshotam Jairam (1) it was held ' 
that where both the parties to a transaction’ 
are in part delicto, the plaintiff, in order to be‘ 
entitled to the assistance of the Court, must ` 
show that the illegal purpose did not go 
beyond the stage of intention. The learned ' 
Distrist Judge relies npon Banka Behary’ 
Dass v. Raj Kumar Dass (2). In that oase’ 
the fraudulent purpose was held to have been + 
accomplished by having an objestion pre-' 
ferred to the attashment of the property 
on the basis of the bsnamt eonveyanca, 
whieh objection was suscessful, That” 
ease, was not meant to lay down that a 
fraud is suseessful only when a suecessful 
objection to attashment of property is made ' 
by the benamidar. That happened to be’ 
the faet of the oase and the ease was 
asoordingly so desided. The District Judge 


‘also relies on the case of Girdhartlal Prayage’ 


dat y, Mantkamma Narayansamt (3). In this‘ 
case, although the objestion based upon a 
fraudulent mortgage was sudeessful, the! 
oreditor’s desretal amount was actually paid’. 
off, hence “it was held that the fraud was 
not. earried ont. This ease distinguishes an 
earlier judgment of the Bombay High Oourt ` 
Stdlingappa v. Hirasa (4), from whieh: this 
Court has dissented in Maniram v. Ganesh 
(5). Inthe Privy Conunsil case of Petherper- ' 
mal Ohetty v. Muniandy Servai <6), the’ 
fraudulent purpose was not only not Gawe 
out but was ‘absolutely defeated,” to use 
the words of their Lordships. There are: 
certain observations of Mr. Justice Mookerjee ° 
in Jadu Nath Poddar v. Rup Lal Poddar (7),. 
whieh support the view I have taken. At 
page 979 the learned Judge says: “In my’ 


(1) 4 N. L. R. 26, 

(2) 27 0. 231; 4 O. W. N. 239; 14 Ind. Deo. (N. 5). 
153 

(3) 21 Ind. Cas. 50; 88 B. 10; 16 Bom. L. R. 805, 

(4) 3! B. 40°; 9 Bow. L. B. 642. i 

(5) 4 Ind. Cas, 233; 5 N. L. R. 146 

(6) 85 0, 55); 10 Bom. L. R. 590; 12 0. W. N. 532 , 
BAL. J. 290; 7 0. L. J. 528; 14 Bur. L.R, 109; 35 
I. A. 98; 18 M., L. J. 277; 4 M, L. T, 12; 4 L. B. B. 


266 (P. C.). 
(7) 33 0, 967; 10 0. W, N, 650; 4 C. li; J. 22, 
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Opinion a mere intention not aarried into 


effect, ought not to be sufficient to deprive 
the party of the assistance of the Court in 
enforsing his rights, and if he either 
abandons his fraudulent purpose before if 19 
accomplished or pays hia debts to the full 
value of the property conveyed, the fraud 
shold be regarded as purged.” 

Here, although efforts were made by the 
deoree-holder to realise his desretal sum, bis 
deoree remained unsatisfied and has now been 


barred by limitation. lam, therefore, unable . 


to agree with the lower Appellate Oourt that 
_ fraud has not bean suesessfully sarried out, 
The appeal is dismissed with costs. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp Oivin Appsat No. 643 or 1919. 
February 26, 1920, 

Fresent :—Mr. Justise Sadasiva Aiyar and 
Mr. Justice Spenser, 
LAKSHMINDRATHIRTHA SWAMIAR, 
MINOR, BY GUA RDIAN ad litem RAJAGOPALA 
OHARY A— D2FENDANT— APPELUANT 

tersus ` 
K. RAGHAVENDRA RAO — PLAINTIFE — 


RESPONDENT. 
Hindu Law—Mutt--Debts incurred by head of 
mutt--Mutt properties, whether liable. 


Debts incurred by the head of a mutt for 
necessary purposes of the muti are recoverable 
out of the properties of the muét, even though such 
properties are not charged with the debts. “Tp. 289, 
cols. 1 & 2.] 


Seeond appeal against the deoree of the 
Distrist Oonrt, South Kanara, in, Appeal 
Suit No. 251 of 1918, preferred againat 
the desree of the Court of the Distriot 
ao Udipi, in Original Suit No. 521 of 

917. 

FACTS appear from the judgment. 

Messrs, O. V. Ananthakrishna Atyar and 
K. Sundara Rao, for the Appellants. — 
The lower Court was wrong in sharging 
the mutt properties for the private debts 
of the madathtpatit. He did not purport 
to pledge mutt properties. It was a simple 
money debt. He is in the position of a 
trustee or exeautor, See Swaminatha Atyar 
e 
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y. Srinivasa Atyar (1), Ammalu Ammal y. 
Namagiré Ammal (2) and Ohtdambaram 
Pillai v. Veerappa Ohettiar (3). The pre- 
sumption is that money was lent on the 
personal oredit of the bead of the „muti 
Messrs, B. Sitaram Rao and K. Y. Adigz, 
for the Resrondents.—The lower Court’s 
deoree is right. We are now dealing with 
the sanyast head of a mutt whose posi- 
tion is not analogous to and must be differ- 
entiated from ordinary trustees, The 
sanyast emadathipatté has no property and 
the presumption is thatin borrowing for 


- the mutt he pledges the eredit of the mutt. 


See Shankar Bharati Swami vy, Venkapa 
Naik (4), Pandara Sannatht v, Karutha 
Ravuthan (5). The cases sited by the appel- 
lant’s Vakil which relate’ to non-sanyast 
heades of religious institutions do not apply 
to this sase Those were besides oases of 
promissory notes whioh devote personal 
liability. 
JUDGMENT. 

Sapasiva Atrar, J.—The defendant is the 
appellant. The suit was brought for the 
recovery of Rs. 1,500, and interest due 
thereon on foans of money advanced to 
the head of the shirur mutiam, one of 
the eight udipi mutiams. The Swami to 
whom the loans “wera made is dead and 
the snit was brought against his successor, 
the allegation in the plaint being thatthe 
debts were incurred for the: benefit and 
the necessities of the mutt.’ The plaint 
prayed that a deeree should. be passed 
diresting the defendant to pay the sum 
due to the plaintiff ont of the estate of 
the god Vittalar of the defendant's mutiam., 
The District Munsif found that, of the 
76 items making up Rs. 1,500, the third 
item was clearly proved to have been 
borrowed for the necessities of the muéiam. 
As regards the other items making up 
Rs, 31,900 they were borrowed from 
him for the ordinary expenses of the 
Muttam, but the oreditor had not shown 
that the means then in the hands of the 


(1) 88 Ind. Cas. 172; 82 M, L. J. 259; (1937) M. 
W.N. 278; 21M. L. T. 91; 6 L, W. 328, 

(2) 43 Ind. Oas. 760; 33 M. L, J, 631; 22 M, L. T 
391; 6 L. W. 722; (1918) M. W. N. 110. 

(3) 43 Ind. Cas. 865; 6 L. W. 640; (1917) M, W. 
N. 744; 22 M. L. T, 380, 

(4) 9 B. 422; 5 Ind. Deo. (N. 8.) 280. 

©) 9 Ind. Cas. 150; 21 M. L, J. 129; 8 M, L. T, 
827, 


288 


INDIAN OASES. 


- (1921 


TLAKSHMINDRATRIRTHA SWAMIAR U. RAGHAVENDRA RAO.. 


Madhathipatti were not suffisient to meet 
those expenses. He, therefore, gava a 
decrees as regards Rs. 500 against the 
defendant as the representative of the 
muttam to be reosovered from the rents 
and’ profits of the muttam, but as regards 
the remaining Rs. 1,000 and interest 
thereon he directed the defendant to pay 
it out of the assets of the predesessor 
in his hands, such assets, according to the 
District Munsif, consisting of the income 
which acerned due from the mutt „proper: 
ties during the lifetime of the defendant's 
predecessor “but not realised by that pre: 
decessor during his lifetime. The Dis- 
trist Munsif in formingsuch an opinion 
was guided- by the view of the law as 
it was understood in this Court prior to 
the desisions in Ram Prakash v. Anand 
Das (6) and. Arunachellam Ohelty v. Venkata- 
chalapatht Guruswamigal (7) that view 
being that the head of & muti 
is the private and absolute owner of the 
insome of the muét.acoruing during bis 
lifetime. 

The learned District Judge, on appeal, 
was inolined to hold that the sum of 
Rs, 1,000 made up of the items other 
than the 3rd item did not stand on 4 
lower footing than the 3¢d item itself and 


that the. District Munsif would have been, >this question, it is, of 
“sustifled in holding’ that necessity had., 


been proved for borrowing these sums also. 
As, however, the plaintiff had not filed 
any memorandum of objections in the 
District Court, the learned Distriot 
Judge contented himself with confirming 
the District Munsif’s desision, 

In this sesond appeal several points were 
argued. Two of them were (1) that in 
the absence of any oharge sreated by a 
trustees on the trust properties for loans 
obtained by him, the creditor cannot obtain 
a decree making the trust properties 
liable; (2) that the finding tbat there 
was vesessity to borrow either the 3rd item 
or the other items was erroneous. (The other 
points argued by the appellant’s Vakil need 


“ (6) 88 Ind. Cas, 583; 43 0. 707; 48 1, A. 73; 20 
o. W. N. £02; 14 A. L. J. 621; (19:6) 1 M, W. N. 406; 
31 M. L. J. 1; 18 Bom. L. R.4890; 3 L, W. 556; 240. 

L. J.116; 20 M. D. T. 267 (P. O.).. 
(7) 58 Ind. Cas. 288; (1919) M. W. N. 850; 87 M. 
Ju. J. 460: 17 A. L. J. 1097; 10 L. W. €42; 26 M. L. F, 
479; 24 0. W. N. 249; 46 J. A. 204; 43 253; 22 Bom, 
L. R. 467; 2 G: P, L. R. (P. C.) 10 (P. C.), 


not be notised as they do not arise if he 
failed on the sesond point, as he did in my 
opinion.) 

As I understand the Distriot Judge’s 
judgment, he did not, in arriving at his 
finding on the sesond point, lose ‘sight . of 
the consideration mentioned in the desision 
in Pandara Sannatht v. Karutha Ravuthan 
(5) céz., that it was not suffisient for the 
creditor to prove that the moneys were 
borrowed for the. purposes of the 
mutt, but that it must also be found that 
there was an existing necessity“ for then 
insurring the debts, that is, thatthe ness- 
sary expenses could not have been met 
out of the muit funds then available to 
the trustee. The learned Distrist Judge 
has considered the evidense in the case, 
whioh shows that the defendant’s predesessor 
was a prudentand honest man and has given 
weight to the fast that the defendant 
was withholding the temple - ascounts, 
and I oaunot say that his finding of faot 
can be suscsessfully attacked in sesaond 
appeal, f 

Then, the only question remaining for 
sonsideration is, whether in a suit to resover 
simple money debts incurred by the sanyast 
head of an institution, the trust itself 
can be made liable and, in sonsidering 
sonrse ‘immaterial 
whether the suit is brought during the 
lifetime of the trustee who ineurred itor 
against his suasessor. If his position was 
wholly analogous to that of an exesutor 
or an administrator or the lay trustee of 
a charitable or religions institution, the 
answer must be in the negative. [See 
Swaminatha Atyary, Srinivasa Atyar (1), 
Ohidambaram Pillai v. Veerappa Ohaitiocr (3) 
and Ammalu Ammal v., Namagiri Ammal 
(2).] The principle underlying those desisions 
is, that ‘such a trustee, or other person” 
in the position of trustee, has got his 
personal eredit to pledge and the presump- 
tion should be that, when he incurred a 
debt without sharging the trust properties, 
the creditor lent the money on sush personal 
credit and osuld look to that oradit alone 
and to the principle of subrogation for 
rasovery of his loan. I think the same 
principle would apply even to an ordinary 
trustee of a temple who is not a sanyasi, 
But as regards sanyast trustees, a distina- 
tion has been suggested in the case in 
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Shankar Bharatt Swamt v. Venkapa Natk 
(4). I shall quote the following sentences 
from page 425:—The case was said to 
be similar to that of an exesator sontrast- 
ing a loan for the purposes of the estate 
by English law. See Farhall v. Farhall 
(8); or that of the manager of a ‘charitable 
institution inourring a liability for the 
purposes of the institution—Strickland v, 
Symons (9). It is sufficient for the present 
oase to say that these decisions are, in 
our opinion, inapplicable to the case of 
the Swami of a Mutt who presumably has no 
’ private property, and must, therefore, be 
assumed to be pledging the credit of the mutt 
when he borrows money for the purposes of 
the muti, That being so, the bond was 
binding on the Savasthanam, if the loan 
was for the purposes of the muli, or the 
plaintiff had bona fide reason to suppose 
it was intended for such purposes.” Again, 
in Pandara Sannatht v. Karutha Ravuthan 
(5), though the ultimate decision was 
in favour of the susceasor of the muté 
who was the defendant in that oase, the 
law laid down resognises that the loans 
inourred by the head of the mutt for 
nesessary purposes of the mutt san be 
treated as pledging the oredit of the 
mutt and as justifying a decree against 
the muti, I find from the bask of the 
printed papers in that oase that Shankar 
Bharati Swamt v. Venkapa Naik (4) 
was sited before the learned J udges and, 
thongh the loans in question in that 
oase were obtained by the head of the 
muti through merely signing acknowledg- 
ments of indebtedness in the plaintiff's 
ascount-books, the judgment proceeds 
on the footing that he thereby pledged 
the oredit of the mutt and not any 
personal oredit of his. I am olesr that 
a Hindu sanyasi has no personal credit 
whatever of a monetary or proprietary 
oharaster and that it is a sontradietion 
in terms to state that any loan was made 
to a sanyast on his personal oredit. I 
would, therefore, hold that the oase in 
Swaminatha Aiyar v. Srinivasa Atyar (L) 
and the other cases already referred to 
do not apply when: the ‘question of the 


(8) (1872) 7 Oh. 123; 41 L. J. Oh, 146; 25 L. T, 


686; 20 W. R, 157, 
1 (9) (1884) 26 Ch. D. 245; 53 L, J, Oh, 582; 5l L, 


T. 406; 32 W. B. 889, 
° 19 


liability of the muii or other institution 
for the debt ineurred by 2a sanyast as 
head of the institution somes into ques- 
tion, 

In the result, I would dismiss -the sesond 
appeal with oosts. es 

Spencer, J.—I agree with my learned 
brother in thinking that cases where the 
head of a mutt borrows money for purposes 
binding on the mutt without showing any 
indication that he intends to make himself 
personally liable,*are distinguishable from 
sases of trastees borrowing money for 
the purposes of their trusts upon promissory- 
notes. In all the eases relied upon by the’ 
appellant’s learned Vakil, Swamtnatha 
Aiyar v. Srinivasa Atyar (1) and Ohidam- 
baram Pillai v. Veerappa Ohettiar (3) and 
Ammalu Ammal y. Namagt?#t Ammal(2), there’ 
were promissory-notea executed by the 
trustees or executors coneerned and in tke 
sase of gush promissory-notes there ig 
always a presumption that the promisor 
intended to make himself personally liable 
{see Palantappa Ohetitar v, Shanmugam 
Chettiar (10))} and ‘this is especially 50 
when the trust which he represents is an 
inanimate objest which has no persona 
liability of itself. To the eases quoted 
by my learned brother I would add 
Srtimath Datvasigamint Pandarasannidht y. 
Noor Mahomed Routhan (11). All these 
are eases in whieh the head of a mutt 
either directly or by implication pledged 
the oredit of the mutt in -ineurring debts 
for purposes nesessary for the maintenande 
of the institution. In sueh eases there is~ 
no presumption that the head of the muit, 
Mahant, Swamiyar (or whatever other title 
he may possess) intended to make himself 
personally liable. From this point of view, 
the dearees of the Courts below were right and 
the second appeal should be dismissed with 
costa, 

M., Q. P. 

Appeal dismissed, 
(10) 49 Ind. Oas. n a M, 815; 8 L., W. 317; 35 


M. L. J. 90; 24 M. L. T, 5 
(LL) 31 M. 47; 17 M. bi. 563; 3 M, L. T. 95, 
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PATNA HIGH COURT. 
APPHAL FROM Appenuate Decrse No. 646 
og 1918. . 
August 9, 1920, 
Present :—Mr, Justice Coutts and 
Mr, Justise Sultan Ahmed. 
TI&KDHARI SINGH—Devenpant No; ð 
— APPELLANT 


versus i 
Babu GOUR NARAIN—PGLAINTIFE 


— RESPONDENT. 

Mortgage—Suit for possession by prior mortgagee— 
Puisne mortgagee, rights of ~Transfer of Property Act 
(LV of 1882), s. 54—Registration Act (XVI of 1908), 
S, 47—Sale-deed, whether operative from date of 
execution or date of registration. 


A makes a simple mortgage in favour of B. and 
subsequently a similar mortgage in favour of O. B, 
gues A on the mortgage without impleading O. He 
obtains a decree, brings the property to sale and 
purchases it himself. By that purchase he acquires 
the right to possession of the mortgage property 
which up to that time had been enjoyed by the 
mortgagor, C not having been made a party to the 
suit brought by B. had no opportunity of redeem- 
ing B, and in a subsequent suit brought by B to 
enforce possession of the property, C must be given 
an opportunity of redeeming B, but if he fails to 
redeem, B. will have a decree for possession of the 
property and not for sale of the property. [p. 290, 
col. 2; p. 291, col. 1.] 

Under section 54 of the Transfer of Property Act 
acquisition -of ownership can be effected only by a 
registered conveyance and the title does not pass 
to the vendee until the sale-deqi is registered. After 
the deed is registered it will become operative as 
from the date of its execution under section 47 of 
the Registration Act, but so long as it is not regis. 
tered no title vests in the vendee and a suit brought 
in respect of the property after the execution of 
the sale-deed but before its registration will not 

_ be affected thereby. [p. 291, cols: 1 & 2.] 


Appeal froma desision of the District 
Judge, Mongbyr. 

Messrs. Fakhruddin, Rai Guru Saran 
Prasad, Jagannath Prosad and A, B. Mukerji, 
for the Appellant. 

Messrs. Shtceswar Dayal and B. O, Sinka, 
for the Respondent. 


JUDGMENT. 

SULTAN ÅHMEÐ; J.—The suit out of which 
this appeal arises was instituted by the 
plaintiff for recovery of possession with 
~mesne profits of theland in dispute on the 
allegation that the plaintiff obtained a mort- 
gage-decree over the property in suit and 
that he was resisted by the defendant when 
the plaintiff went to take delivery of 
possession, There was an alternative prayer 
for redemption of plaintifi’s dues if the 
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Court could not give him khas- possession: 
It appears that the mortgage bond in favour 
of the plaintiff was exeouted on the 2nd 
June 1902 and the due date was 7th June 
1905. Hoe filed a suit on the 7th November 
1903 and obtained the mortgage desree on 
the 8th March 1907. He took ont execution 
aod purchased the property on the llth May 
1909 and obtained formal delivery of pos- 
seesion on tha lOth September 1910 when 
he was resisted by defendant No. 5 on the 
allegation that the property in suit had been 
sold to him by a sale-deed executed on the 
llth August 1906 though this document waa 
not registered until the 22nd November 1906; 
benoe the plaintiff filed the present snit on 
the 8rd March 1913 for ejestment of defendant 
No. 5 and for recovery of possession and 
mesne prcfits as stated above. Both the 
Trial Court ard the lower Appellate Court 
bave given a decree for . possession with 
mesne profits to the plaintiff; hence defend- 
ant No. 5 files this sesond sppeal. 

The learned Vakil appearing on behalf of 
the appellant has firstly oontended that the 
suit for possession was not maintainable. 
He submits thatthe plaintiff is not entitled to 
a desreefor possession bat only to a desrae for 
sale and-he relies cn the cases of Balli Singh 
y. Bindeswart Tewari (1), Gargu Lal Singh v.. 
Gobind Rai (2), Madan Inl v. Bhagwan Das 
(5) and I" now proseed to consider whether 
these decisions are of any help to him, The 
oase of Balli Singh v, Bindeswart Tewari (1) 
ia clearly distinguishable On the other hand, ` 
the -present osare is fully sovered by the 
supposititious case sonsidered by their Lord- 
ships at page 136. Their Lordships observed 
as follows:— A. makes a simple mortgage in 
favour of B. and subsequently a similar ` 
mortgage in favour of O. B. sues A. on the 
mortgage. without impleading O. He obtains a 
decree, „brings the property to sale and 
purcheses it himself, By that purchase he 
acquires the right to possession of the 


-yacrtgage prcperty which up to that time 


had been enjoyed by the mortgagor. 0, not 
having been made a party to the suit brought 
by B. had no opportunity of redeeming JB, 


(1) 85 Ind. Cas, 582; 1 P, L. J. 133 at p. 186; 2 P. 
L. W. 4382, 
- (2) 19 A. 541; A. W. N, (1897) 154; 9 Ind, Des. 
(N. 8.) 8E0. : : 
(3) 21 A. 285 (F.B.); A. W, N. (1899) 41; 9 Ind, 
Dee. (N. 8.) 859. an 
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and in a subsequent-suit brought by B. to 
enforce possession of the property, C. must 
ke given an opportunity of redeeming B., but 
if he fails to redeem, B. will have a deoree 
for possession of the property and not 
for sale of the property. The reston 
why he gets a deoree for possession of the 
property is that atthe date of the suit he 
was entitled to possession of the property.” 
These are exactly the facts of the present 
ease, In the present sase, the Distriot Judge 
dirested that defendant No. 5 should pay the 
mortgage money with , costs and interest 
within six months from the date of the 
deoree ard, on failure to do so, the plaintiff 
was to get possession of the disputed 
properties from the defendant. It is, how- 
ever, urged by the learned Vakil appearing 
on behalf of the appellant that the plaintiff 
wae, at the date of his mortgage-suit, not 
entitled to possession of the property against 
all the world inasmush as the property had 
already been sold to the defendant No. 5 on 
the llth August 1906. It must be re- 
membered that this sale-deed, though exeaut- 
ed on the llth August 1006, that is, prior 
to the date of the institution of the plaintiff's 
mortgage-auit, was not registered until the 
22nd November 1905, and this raises an 
important question whether at the date of 
the suit plaintiff was entitled to possession 
against the defendant or not. Sestion 54 of 
the Transfer of Property Aot lays down that 
“sale is a transfer of ownership in exchange 
for a price paid or promised or part-paid and 
part promised, Suoh transfer in the ease of 
tangible-immoveable property of the value of 
one hundred rupees or upwards or in the 
ease of a reversion or other intangible thing, 
ean be made only by aregistered instrument.” 
and it has been laid down in Paptreddt v, 
Narasoreddt (4) and Sheo Narain Singh v, 
Darbart Mahton (5) that the acquisition of 
ownership ean only be made by a registered 
eonveysanes, and that the title does not pass 
until the sale deed has been registered. 

. The learned Govenment Pleader, however, 
submits that, under section 47 of the Registra- 
tion ‘Ast, the sale-deed executed on the llth 
August 1906 became operative from that 
date on registration, that is, the ownership of 
the property vested in the vendee, defendant 
No. 5, on the llth August 1906, immediately 
, (4) 16 M. 464; 5 Ind, Dec, (x. s.) 1080, 

(6) 20, W. N. 207. 
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after the registration of the dosument on 
the 22nd November 1906. That the owner- 
ship will be deemed to be vested in the vendee 
from the llth August 1906 after the regis- 
tration on the 22nd November cannot bs 
questioned, but, at the same time, itis obvious 
that on the 7th November 1906 when the 
suit of the plaintiff was filed the ownership 
had not legally vested in defendant No. 5. 
If the sale-deed of defendant No. 5 had 
been registered on the llth August 1906, the 
ownership of ‘the property would have 
vested inhim on that date, and the plaintiff's 
case, on the authority of Balli Singh v. 
Bindeswart Tewari (1), sould not have 
susceeded. ‘That is the important faot whioh 
makes the present sase distinguishable from 
the facts of that case and also the oases 
reported as Hargu Lal Stygh v. Gobind Rat 
(2) and Madan Lal v. Bhagwan Das (3). 
The view that I have taken is not only sup- 
ported by the supposititious case formulated 
in Balli Singh v. Bindeswart Tewari (1), but 
is also fully supported by the oase in Ram 
Prasad v. Bhikari Das (6), where the earlier 
Allahatad oases referred to above were 
fully sonsidered. This oontention of the 
learned Vakil for the appellant must, there- 
fore, be overruled. 

The next ground urged is that the suit 
was barred by limitation., It is found by 
both the Oourts below that, when the 
plaintiff’s suit was filed, the plaintiff had no 
notise whatsoever of the transfer in favour 
of the defendant No. 5, and both have 
found that the plaintiff was apprised of the 
sale-deed on the 9th September 1910 when 
the plaintiff went to take delivery of 
possession, and the suit having been filed 
within three years from that date is 
elearly, therefore, within time, This ground 
therefore, must also fail, These are the two 
grounds upon whioh the decrees of the 
Courts below were assailed, and as they fail, 
I would dismiss this appeal with eoste. 

Coutrs, J.—1 agree. 


Appeal dismissed, 


(6) 26 A. 464; A, W. N. (1904) 108, 


292" 
GAJINDRA SINGH 0, AKAL KORE, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATS Decrees No, 736 
or 1919. 
August 19, 920, 
Present :—Mr, Juatise Jwala Prasad, 
Babu GAJINDRA SINGH AND ANOTHER = 
r PLAINTIFE3— APPELLANTS 
- verSus 
Musammat AKAL KOER, wipow or 
JALSINGH, AND ANOTHER— DEFENDANTS — 


: RESPONDENTS, 

Declaration of title, suit for—Plaintiff in possession 
— Defendant having no title—Suit, whether matntain- 
able—Non-joinder of parties, effect of—~CO%vil Pro- 
cedure Code (Act V of 1908), O. I, rr. 9, 10, 


A person whois in possession of land is entitled 
to maintain a suit for declaration of title and 
confirmation of possession as against a person 
who has neither title nor possession, and such a 
suit is not liable to dismissal merely because a third 
person whois alleged to’ be interested in the land 
has not been impleaded asa party. [p. 296, col. L] 


Appeal from a desision of the District 
Judge, Muzafferpur, dated the 24th May 
1919, reversing a desision of the Munsif, 
dated the 31st Ostober 1918, 

Mr. Baikuntha Nath Mitter, for-the Ap- 
pellants, 

Messrs. Kulwant Sahay and Nireu Narain 
Sinha, for the Respondents, 


JUDGMENT.—This appeal arises ont of 
a desision ofthe Distriot Judge of Muzaffer- 
pur, dated- the 24th May 1919, reversing that 
of the Munsif, dated the 3lst Odatober 
1918, and dismissing the suit of the plaint- 
iffs. 

The plaintiff No. 2 is the son of plaint- 
iff No 1. The plaintiffs brought the suit 
for a declaration that the property in 
suit is Kashat of the joint family of the 
plaintiffs saoquired by purohase under a 
kabala, dated the 10th Maroh 1890 and 
that no right bad aserued tothe defendants 
jn respect thereof. They also prayed for 
sonfirmation of possession with respect to the 
property in suit and, in the alternative, for 
recovery of the same in ease they were found 
to be ont of possession, 

The kabala referred to above was executed 
on the 10th Maroh 1890 by Mr. Zira Lal 
in the name of plaintiff No. 1, Gajindar 
Singh. ` 

The fasta alleged in the plaint, on the basis 
of which the plaintiffs’ reliefs were founded,are, 
that the plaintiffs’ father Bal Narain Singh 
purohased the property on behalf of the joint 
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family of the plaintiffs in the name of plaint- 
iff No, 1; that out of the eonsideration-money 

mentioned in the deed, prior debts over the 

property due to one Thakur Sabu, Jai’ 
Singh, husband of defendant No. 1, and ` 
others were satisfied and mortgages and the 

dosaaments relating to the prior debts were” 
recovered and were in possession of the plaint- - 
iffs; that sinoe the date of the exeaution of the 

said kabala the property in suit has been*in- 
possession and oasnupation of the joint family- 
of the plaintiffs; thatat the Cadastral, and at: 
the preliminary stage of the Revisional,” 
Survey the name of the wife of plaintiff 
No. 1, Phekan Kuer, was recorded, but on an' 
objestion under section 103 (a) of the Bengal 
Tenancy Ast the name of the defsndant; 
No. 1 was direoted to be entered in the Survey. 
Record of Rights in respeot of the land im 
anit. ; 

Defendant No, }, Akal Koer, is the wife of 
Jada Singb and mother of the plaintiff's wife;. 
Phekan Koer, defendant No. 2, Niras Koer, is: 
the sister of Phekan Koer. : 

Their defense was that the land in suit: 
was purchased by Jadu Singh, husband of 
defendant No.1, from Zira Lal in the name: 
of plaintiff No. 1; that the plaintiff No. 1 
got possession of the sale-deed by under- 
band means throngh his -wife; that the 
defendants have all along been in possession 
of the lands, and that the plaintiffa had neither 
any conoern with the land nor were they in 
possession thereof, 

The Munsif held that the land in suit was 
purchased by Bal Narain for the joint family 
ont of the joint family fund in the name 
of the plaintiff No. 1. He aleo - held 
that the plaintiffs were all along in posses- 
sion of the -property since the exeontion 
of the sale-deed in question and the de. 
fandants were never in possession of- the 
property. Acoordingly, he -desreed the 
plaintifi’s suit, declared their title to the 
property and confirmed their possession. 

On appeal by the defendants, the learned 
‘Judge disoussed the evidence on both sides 
and preferred that of the plaintiffs. He 
agreed with the finding of the Munsif “that 
the dosumentary evidenes,.....was much in 
favour of the plaintiff.” He was further 
of opinion that “the oral evidence favoured 
the side -of the plaintiffs and showed: that 
the latter’s family ‘haa been in possession 
of the land throughout.” 


* 
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. The learned Judge has based his son- 
‘elusions upon the possession of the sale- 
deed with the plaintiff, the endorsements 
on the prior mortgage-bonds showing that 
the money was paid by plaintiff No. 1, 
the purchaser of the land, and the recent 
rent-reseipts produced by the plaintiff and 
the entry of Phekan Koer’ s name in the 
Survey Reoord of Rights and the landlord’s 
sherishta. These the learned Judge oalls 
the strongest evidence on the plaintifi’s 
side and in this he is evidently right. 
The aforesaid sonolus’ions srrived at by 
‘the learned Judge amonnt to findings of 
title and possession in favour of the plaint- 
‘ifs and against the defendants 

' The plaintiff was evidently, upon the 
findings, entitled to the reliefs claimed by 
him. But the learned Judge says ‘‘unfortu- 
ately for the auecess of the plaintiff's case, 
however, he has made in his deposition a 
completely new sase as sompared with the 
ease set forth in the plaint.” For this 
he haa referred to his statement in oross- 
examination: “My wife purchased the dis- 
puted land with ker private money” and 
says that as was the plaintiff's oase in the 
plaint “the plaintiffs have ‘to show that 
the land is their joint family property..,... 
and sonsequently they are not entitled to 
the deslaration to the effect asked for with 
consequential relief of confirmation of pos- 
session,” In this view the learned Judge is 
wrong. 

The plaintiffs slaimed two reliefs, viz., 
(i) for a deelaration of their title based 
upon the sale-deed in question, and (2) 
for confirmation of possession. The learned 
Judge has evidently agreed with the find- 
ing of the Munsif that the plaintiffs were 
“all along: in possession of the property 
sinos the exesntion of the sale-deed (Ex- 
hibit 1)”, and upon this finding the plaint- 
iffs are entitled to a deoree for confirmation 
of their possession in acsordanee with the 
desision in Dehu Ghunya v. Srimats 
Barabthira Debi (1) by Ohamier, O, J., who 
held that in a oase of this kind, namely, 
where deslarations as:to the” title and for 
sonfirmation or recovery of possession are 
slaimed 
“to prove that they had held the lands 
for many years.” The defendants have been 


(1) 38 Ind. Cas, 543; 2 PL. J, 15. 
9 < z 
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held to haye no titla to or possession over 
the property in suit. They sannot, there- 
fore, be permitted to shallenge the possession 
of the plaintifs, and, in order to safeguard 
against any trespass upon their possession, 
the plaintiffs are entitled to have their pogses- 
sion cosfirmed. 

In the second -place, assuming that the 
statement in the deposition of the-plaintiff 
was true, that the land was purchased for 
the benefit of Phekan Koer and the sale- 
deed waa exesuted in her” husband’s 
name, the plaintiff No. 1, as held by 
the learned Judge, Phekan Koer died 
during the Revisional Sarvey Proseedings in 
1900 and the plaintiffs sontinued to be in 
property. The plaintiff 
No. 1 being her husband and plaintiff No, 2 
being her son, are heirs and as such have 
aneceeded to the property, As held by 
Mullick, J., in the oase of Bankey Behary Lal 
v, Bhagwandas Marwari (2), the prinoiple of 
estoppel by reason of inoonsistent positiona 
does not apply to’ a aase of this kind and the 
plaintiff is entitled to apply the law to the 
fasts established at the trial, even though 
he failed to prove what he oame to prove, 
The sase laid by the plaintiffa in the plaint 
was that they have title to the property 
under the sale deed as a joint family pro- 
perty of theirs and acquired by the father of 
plaintiff No, 1. If, upon the evidense, it is 
established that the plaintiffs have title to 
the land upon the death of Phekan Koer, tha 
plaintiffs, upon the fasts thus established in 
evidenaes, are entitled to the reliefs prayed 


for by them. It may be mentioned that the 
plaintiffs’ case in the plaint was that, after 


the death of the father of plaintiff No, 1, 
they are in possessionand ossupation of the 
property, In the evidenee the plaintiff has 
maintained it throughout that he ‘has been in 
possession ever sinee the exeoution of the 
bond. In his examinationsein-shief he 
clearly says: The purohase was made in 
1297 F. S. and I am in possession since 
that time. It was purshased in my name and 
in the Cadastral Survey my wife’s name was 
entered and her name was registered in the 
mal k'i sarishta.” Again, he says that, ' ‘at 
the time of attestation my son’s name was 
resorded in Sarvey as my wife died after 
kianapurt.....L am still in possession of the 


_ (2) 84 Ind, Cas, 897, 
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' disputed.land.” In the oross-examination he 
has maintained his possession and [ do nat 
think that the solitary statement “my wife 
purchased the disputed land with her private 
money,” referred to in the judgment of the 
‘Coart below, will make the sase of the plaint- 
iff different from what his sase has been on 
the question of possession. The learned 
Judge, to my mind, has misconesived the 
passage quoted by it from the plaintifi’s 
evidenee and has violated he rale of son» 
straction that the evidenes on she point 
should be judged from all the statements of 
the plaintiff taken asa whole, and not by 


a stray statement like the one that he 


has selested to base his sonclusions on. 
The relief claimed in the plaint is fora 
deslaration of thee right. of the joint family 
of the plaintiffs Nos. 1 and 2, father and 
son. Alter the death of Phekan Koer the 
property did besome the joint family pro- 
perty of both the plaintifs. The fast that 
in the plaint the property was said to have 
been purchased out of the money of the 


father Balnarain, whereas in the deposition. 


it is stated to have been purshased by the 
wife of plaintiff No. 1 out of ber father’s 
money, does not materially alter the ease, 
So long as the property devolved upon the 
plaintiffs, whether by suapession from the 
father or wife of plaintiff No. 1, it does 
not matter where the purshase-money same 
from. The Munsif has taken the sanie view 
as I do and has diseussed it in detail 
in the judgment and has held that the 
statement in the deposition referred to by 
‘the Judge does not invalidate the olaim for 
a declaration of title prayed for by the plaint- 
iffs. 

The learned Jadge would also dismiss the 
plaintiff’s ose on aseount of defect of par- 
ties, on the ground that the plaintiff No. 1 
admitted that he had another brother 
who was joint with him. Upon the view 
of the Judge, already referred to, that the 
purchase of the land in question was made 
out of the private money of Phekan Koer 
(wife of plaintiff No.1) and that she was 
the real purchaser, the brother of plaintiff 
No. 1 had no interest in the property and 
was, therefore, not a necessary party. Even 
if he were joint with plaintiff No. 1 he 
did not inherit the property after the death 
of Phekan Koer. The property inherited by 
plaintiff No, 1 from his wife would he 
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his self-asquired property under the Hindu 
Law. The learned Judge was,- therefore, 
not right in throwing ‘out the plaintiffs’ 
oase upon the finding .of the Munsif or 
upon the statement of the plaintiff No. 1 
in his 6ross examination when he had 
rejected that case. If, on the other hand, 
the view taken by the Munsif that the 
property was purehased ont of the joint 
family fond by Bal Narain, father of 
plaintiff No. 1, for the benefit of the 
joint family of the plaintiffs, be ao- 
cepted, then also the snit sannot be dis- 
missed for defeat of parties. The Munsif 


‘himself refused to dismiss the suit on this 


technical ground and, as a matter of fast, 
decreed the plaintif’s suit. In this he 
was perfectly right, for Order I, rale 9 
distinctly lays down that, “No snit shall 


he defeated by reason of the misjoinder 


or non-joinder of parties.” If the learned 
Judge on appeal by the defendants was 
of opinion, whieh evidently would be 

inesonsistent with his finding that the proe 
perty was of the wife of plaintiff No. 1, 
that the suit conld not be desided without 
Jokhu Singh .being a party to it, he had 
full power to bring him on the resord 
under Order I, rnle 10, slause (2). Under 
this rule the Court may at any stage of 
the prooeedings of its own motion make 
any one a party whose presense the Court 
may sonsider to be necessary in order to 
enable the Court effestually and sompletely 
to adjudieate upon and settle all questions 
involved in the suit. In the present sase 
the claim of the plaintiffs would have been 
well within time even if Jokhu Singh was 
brought on the record on the 24th May 
1919 when the learned Distriot Judge passed 
his desision, and will be still in time if he 
is now brought on the reaord, for the 
plaintiffs have been held to be in possession 
all along ever sinee the exeaution of the 
sale-deed, the Settlement Reaord also had 
recorded the name of Phekan Koer as‘ being 
in possession, I do not think that the cases 
relied upon by the Onurts below, Romesh 
Ohandra Mandal v. Bhuyan Bhaskar Mahapatra 
(3) and Bhagela Kuer v. Abdul Rahman (4), 
The latter related. 


XXXLY, rule l of the Oade of Civil Procedure, 


(3) 89 Ind. Oas. 225; 1 P. L. W. 846, 
(4) 40 Ind, Cas. 79; 1 P, L, de A727. 
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every person interested in the property 
must be madon party. Itis soneeded that 
there is no similar provision in the Code 
of Oivil Prosedure applying to other kinds 
of suits. The point did not directly arise 
in the oase of Romesh Ohandra Mandal v. 
Bhuyan Bhaskar Mahapatra (3) inasmuch as 
it was held in that sase that there was 
no defect of party and the placitum in 
the report has given undue-weight to the 
solitary passage occurring in the body of the 
judgment, 

-~ Now, as to whether» the plaintiffs were 
‘bound to join Jokhu Singh asa party to the 
‘suit. He never in the plaint or any- 
where admitted that he had any interest in 
the property or that he was in possession 
of the same. Unless this was the plaintiffs’ 
oase, they were not bound to make him 
-party to the suit. Order I, ruled, is clear 
on the point that, in order to be joined as 
a plaintiff, there must be a right to relief 
in respest of or arising out of the same ast 
or transastion whether jointly or severally. 
If the plaintiff’s ease is that Jokhu Singh, his 
brother, had no right to relief in. respect of 
the property in suit, be was nota neoessary 
party. Under rule 3 of Order I, a. person 
against whom any right to relief in respeot 
of or arising out of the same act or transac- 
tion is alleged to exist, may be joined as a 
defendant, Jokhu Singh was not said to 
have interfered with the plaintiffs’ posses- 
sion in any way nor to have any interest 
in the property. He was therefore, nota 
necessary party either as a plaintiff or asa 
defendant aesording to the oase of the plaint- 
- ffs. 

There is no express provision in the Code 
of Oivil Prosedure as to who should be 
.eonsidered necessary parties or that every 
‘person interested in the property must neses- 
~ sarily bemade a party. It is said, however, 
that the case must be governed by the 
‘prinsiple in Order II, rule 1, where it is 
said that, “Every suit shallas far as prae- 
tisable be framed soas to afford ground for 
final desision upon the subjects in dispute 
and to prevent further litigation conserning 
them.” That rule, obviously, does not deal 
with the persons to be made parties, but 
only requires that all mattera in dispute 
between the parties to the suit mast be 
‘somprised in it so far as possible in order 

that- thoy may be disposed of in the same 
| 4 
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suit., The principle upon whieh the parties 
are to be made has been disaussed in the 
oase of Jogendra Nath Singh v, Secretary of 
State for India (5). Thatdecision ia based 
upon the following Passage in Story’s 
Equity Pleadings :— Ib is not possible to 
formulate presise rules of universal 
application to the joinder of parties, and 
the only ‘prinsiple whieh oan be safely 
adopted is that all persons materially 
interested inthe suié or in the subjest of 
the suit should be made parties....., 
In each*ease if must be determined whe- 
ther a particular person is or is not a 
nesessary party, 8. ¢, nesessary for the 
determination of the question raised by the, 
plaintiff and for the grant of the relief he 
olaims. It may be laid down, however, 
asa general rule, that a’ person who is only 
indirestly or remotely interested is not a 
nesessary party.” 

Assording to the plaint, the only persons 
interested were the  plaintiffa Nos, 1 


and 2, as the property was purehased 
by the plaintiffs’ father for the joint 
family of the plaintiffs and henoe, 


upon the plaint, Jokhu Singh was not a 
nesessary party. The plaintiff No. 1 mada 
the following atatement in  eross-examina- 
tion: “Jokhu Singh, my brother, is separate 
from me since $5 or 16 years. Onur lands 
are still 1jmal and we are separate in mess 
only. My father was the karta of the family 
so lorg as he was alive.” Upon this eyi- 
denses the Munsif held that Jokhn Singh 
was a nesessary party to the suit 
as he has got a share in the land, 
but the aforesaid statement does not neses« 
sarily lead to this sonelusion, for, assording 
to it, Jokhu Singh has been separate for 
the last 15 or 16 years. They may have 
some land in tjmal, but the land in dispute 
whioh is based upon the purshase in the 
name of Phekan Koer, has not been slearly 
spesified to be held joint with Jokhu Singh. 
In order to apply the bar of defest of 
parties, the defendants would have pushed 
the sross-examination further and made out 
a clear ease that Jokhu Singh had an ine 
terest inthe land in suit and was holding 
it jointly with the plaintiffs in apite of his 
separation from the plaintiffs’ family 15 or 
16 years ags. No other evidenes has been 


(5) 17 Ind, Cas, 921; 17 Ç. W. N. 835 atp. 838; 1 
Q. L. J, 385, 
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referred to by the Munsif or the learned 
Judge for the finding that Jokhu Singh 
had a share in the land and was jointly 
interested ` in if, and the evidence of ‘the 
plaintiff referred to above does not lead to 
this eonslusion. The’ finding is, therefore, 
illegal). 

Acsepting, for the sake of argument, the 
finding to be valid, I think that “the matter 
in eontroversy so far as regards the rights 
and interests of the parties actually before it 
(Court) could be well dealt with and desided” 
within the terms of Order I, rule 9° Jokhu 
Singh, not being a party to the suit, 
is not affested by the desision of the oase 
if he bas any interest in the property in 
dispute. The defendants having neither 
title nor possession sannot be permitted 
to defeat the elaim of the plaintiffs for a 
deslaration of title and sonfirmation of pose 
session. So faras the parties to the suit are 
sonserned, the absence of Jokhu Singh does 
not.affeet the determination of the rights of 
the parties actually before the Court, and the 
Munsif apparently did not SONI Ar it neges- 
sary that he should be before the Court 
in order to enable him “to effestually and 
sompletely adjndisate upon and settle all 
questions involved in the suit,” which i 18 A 
condition presedent for insisting upon bring. 
ing Jokhu Singh upon tife resord, as laid 
down by Order I, rule 10 (2). I agree 
with the Munsif that the plaintiff’s suit oan- 
not be thrown out besause Jokhu Singh is not 
a party to it. 


In the result, the desision of the learned 
Distriat Judge is set aside and that of the 
Munsif is restored. The appeal is deoresd 
and the plaintiffs’ suit is decreed with costs 
throughout. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First APPRAL FROM Orper No. 109 
or 1919, 
May 14, 1920. 
Present :—Mr, Justice Piggott and 
Mr, Justise Walsh. 
Musammat AZIZ-UN-NISSA BIBI— 
‘APPLICAnT—OssJe0cTOR— APPELLANT 
versus 
Mr. O, M. OHIENE, Orrioran Recwiver or 
MUHAMMAD KHALIL AND oranes— 


Opposite PARTY— RESPONDENTS, 
Muhammadan Law—Will—Bequest to heir— 
Consent of other heirs— Bequest, validity Of——Heirs 
consenting, insolvents, effect of—Provincial Insolvency 
Act (III of 1907), s, 16 (4). 


Under the Muhammadan Law a bequest in 
favour of an heirto which the remaining heirs 
consent after the death of the testator is a valid 
bequest, and such consent does not operate. as a 
transfer by the consenting heirs of a right which 
has vested in them, the legatee takes from the 
testator. The faot that the “consenting heirs are 
insolvent at the time of giving their consent 
vie not affeot the validity of the bequest. [p, 297, 
col, 2, 


First appeal from the order of the Dis- 
triot Judge, Allahabad, datad the l4th May 
1919, 


Mr. Iqbal Ahmad, for the Appellant, 
Mr. 8, Raza Ali, for the Respondents. 


JOUDGMENT,—This is an appeal in an 
insolvensy matter. The insolvents are father 
and son, Muhammad Murtaza and Muham- 
mad Khalil. It is suffisient to say that 
they were deslared insolyents in separate 
proceedings. Muhammad Martaza’s wife, 
Hajira Bibi, was possessed of some immoveable 
property. She died on the Ist of November 
1918. The Reossiver has taken possession, 
we are told, of sertain shares in Mangsa 
Serai Abdul Malik as having devolved upon 
the two insolvents by inheritanse from this 
lady. There were one or two other proper- 
ties of lesser sonsequenge involved when 
the case was heard in the Oourt below, but, 
practically, we are concerned only with the 
shares in the village above referred to. 
The Reesiver’s action is shallenged by 
Musammaot Ariz-un-nissa Bibi, the daughter 
of Musammat Hajira Bibi, and, therefore, 
the daughter of one ineolvent ‘and sister 
of the other, She says that the whole of 
the properties in question have passed to 
her under a Will executed by her mother 


on the 27th of Ootober 1918, that is to say, 


we 
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‘four days ‘before her death. Sbe further 
islaims that, in any-sase, the whole of Mus- 
sammat Hajira Bibi’s share in Mahal Bi- 
sheshar Dayal, one of the two mahals in ques- 
tion in the said village, is subject to a mort- 
‘gage oharge of Rs. 2,650 in her favour. 
The learned District Judge has found that 
there is no vyalid.mortgage in favour of 
the objestor. He has found that. the deed 
of Ostober ‘the 27th, 1918; is proved 
but that itis on its terms a deed of gift 
tnéer vivos and not a Will; if a deed of 
gift, it is invalid for want of registration and 
delivery of possession. The findings of the 
“Distriat Judge on sash of these points are 
shallenged bsfore usin appeal. The document 
is ouriously drafted and it is not altogether 
easy to decide the meaning whish ought to 
pe attashed to its various parts, As regards 
the property in Mahal Bisheshar Dayal wa 
‘are olearly of opinion that the -Distrist 
Judge was right. The dosument resites the 
fact of a mortgage in favour of Musammat 
Aziz-un-nissa Bibi and purports to sonvey 
oby gift the equity of redemption. It would 
undoubtedly operate, if at all, as a oon- 
veyance by way of gift, taking efteot 
immediately, of whatever interest Musammat 
Jajira Bibi possessed in this mahal. We 
think, therefore, that nothing passed to 
Vusammat Azizeun-nissa Bibi in virtue of 
this part of the doeument and whatever 
' rights her mother possessed in this mahal 
on the lat of November 1918 have devolved 
upon her heirs, that is to say, one-fourth on 
her husband, Muhammad Martaz:, one-half on 
her son, Muhammad Khalil, and one- fourth 
on ber daughter, the appellant, Aziz-un- nissa 
Bibi. With regard to Musammat Hajira 
Bibi’s interests in the other mahal in the 
same village, we think we must interprat 
the dosument as testamentary in its 
sharaster, Unless, therefore, it ean be 
challenged on some other ground it would 
operate to pass this property to the legatee 
from the date of the testator’s death. It 
has been sontended before us that, sonsidered 
as a testamentary disposition, the document 
is invalid, being a bequest to an _ heir, 
This point has been gone into on evidense 
and we are satisfied that it bas been 
rightly fcund that the remaining heirs both 
sonsented beforehand to the making of 
the Will in these terme, and gave an effeotiva 
consent after the death of the. testatrix. 
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An ingenious argament has been pressed 
upon us on behalf of the respondent to 
the effost that the only consent whieh would 
make the bequest valid was the sonsent given 
after the death of the testatrix, and, inas 
mush as the bequest was invalid until, that 
eonsent was given, the provisions of seo- 
tion 16, clause 4, of the Insolvency Ast 
oame into operation aud their shares under 
the Muhammadan Law vested in the two res- 
pondents, and therefore, in the Reossiver,on the 
death of the widow, before the insolvents 
sould possibly have validated the bequest 
by their sonsent. We think this argument 
ought not to prevail. Ib is an established 
priosiple of Muhammadan Law that, onoe 
the sonsent of the heirs has been signified 
the legates takes from the testator, and 
that the consent does “not operate as a 
tranefer by the heirs ofa right whioh has, in 
the meantime, vested in them. There may be, 
perhaps, some sonflist between this principle 
of Muhammadan Law and the striat wording ` 
of seation 16 (4) of the Insolvenoy Aot, 
but we tbink the principle of Muhammadan 
Law ought to be applied and that, in view 
of the songent signified by the heirs, we 
must take it that the property in the other 
mahal passed to Musammut Acziz-nn-nissa 
Bibi as legatea of ber mother on the death 
of that lady. There rexains the question 
of the mortgage on the share in Mahal 
Biskeshar Dayal. We think it snffisient to 
say that the learned Distrios Judge haa 
fully discussed the Very ourious and involved 
proceedings leading up to the execution of 
the ssid mortgage-desd, and that, in our 
opinion, he has rightly inferred, on the 
evidence as a whole, that there was no 
genuine mortgage, that no sonsideration 
passed and that the wholes transastion was 
never intended to be anything but a fietitions 
transfer, made probably by way of presantion 
in view of the insolvenoy of the male heirs. 


The result of this is that, we partly allow 


and partly dismiss the appeal. We think 
the appellant “is right in saying that it 
ought to be made qnite olear that she takes 
her own share under the Muhammadan Law 
in the property in both Makal: of Sarni 
Abdul Malik. The learned Distriot Judge 
probably intended thir, but the point should 
ba put beyond doubt, Our order is that 
the Receiver is entitled to take free of 
any mortgage charge one-half of the pro- 
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perty in Makal Bisheshar Dayal as that 
of the insolvent, Muhammad Khalil, and 
another one-fourth as that of the insolvent 
Muhammad Maurtaza Husain, bet that the 
share in the other makal must be released from 
the solaim of the Keceiver and left to 
Musammat Azizeun-nissa Bibi as legatee 
under the Will. The appeal is therefore, 
partly desreed and partly dismissed. The 
parties should bear their own ooste in 
this Court. The Reasiver will be entitled to 
take his costs out of the estate, ‘ 


Appeal partly allowed, 


PATNA HIGH COURT, | 
APPEAL FRON ORIGINAL Dooren No, 153 
oF 1917, 
July 22, 1920. 
Present :—Mr. Justise Das and 
Mr. Justice Adami. - 
Musammat BIBI WAKILAN— PLAINTIFF 

- =oAPPBLLANT ~ 

VETSUS . 
Babu DEO NANDAN PROSAD AND ornens 


~~ DEFENDANTS — RESPONDENTS. 

Survey map, evidentiary value of—Record of 
Rights, entry in, whether operates between landlords 
ys neighbouring estates—Bengal Alluvion and Diluvion 

Act (IX of 1847), 8. 3, scope of—‘‘Changes", meaning of 
—Map prepared under section, value of, 


Maps and Surveysin India for revenue pur. 
poses are official documents prepared by com- 
potent persons and with such publicity and notice 
to persons interested asto be admissible as valu- 
able evidence of the state of things at the time 
they were made. Therefore, unless such a map is 
shown to be wrong it may be properly judicially 
received in evidence as correct when made, [p. 
299, aol. 2) => 

An entry in the Record of Rights operates in the 
same way between landlords of neighbouring estates 
as between landlord and tenant, or between land- 


Jords of the same estate or between tenant and 


tenant. [p. 300, col. 2.] 

The word ‘ ‘changes” in section 3 of the Bengal 
Alluvion and Diluvion Act means, changes brought 
about by the action of the river or the sea, and not 
changes by the scot of one proprietor in annexing 
to his estate the property belonging to another 
proprietor. [p. 304, col. 1.] 

Therefore, a map prepared under section 3 of 
the Bengal Alluvion and Diluvion Act unlike a 
Reyenue Survey map or a map prepared under the 
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Bengal Survey Act, can never be said to be a ma 
according to possession ofthe parties. [p. 504, col. 23 


Appeal from a desision of the Subordinate 
Judge, Monghyr, dated the 14th April 1917, 

Messrs. Wasi Ahmad, O. O. Das, Syed 
Mohamad Tahir, Fakhr ud-Din, and Mohesh 
Ohandra Dutia, for the Appellant, 

Messrs, S. M. Mullick, Jagannath Prosad. 
Rai G. 9, Prosad, and 8. N. aa for the 
Respondents. 


. JUDGMENT. 

Das, J.—This was an action by the appel- 
lant for deslaration, of her title to, and for 
reaovery of possession of, approximately 436 
bighas of land as appertaining to her moueah 
Khutia, The suit was resisted by the de 
fendants substantially on the ground that the 
land in dispute appertained not to the plaint- 
iff's mouzah Khutia, but to their mouzah 
Tikarampore. The learned Subordinate 
Judge has held that the river Boor Gandak . 
was the boundary between the two estates in 
1856-66 and sontinued to be so until the 
lands were sompletely washed away in 1308 
and 1309. Relying upon the report and’ 
the map prepared by a Pleader OCommis- 
sioner, he has some to the eonslusion that 
the bulk of the disputed land is situated 
sonth of the southern line of Boor Gandak 
as it existed from 1865.66-to 1900-01 and 
that it aceordingly falls within mongah 
Jikarampore. In that view, the learned 
Subordinate Jadge has dismissed the plaint- 
iff’s olaim to the bulk of the property claim.’ 
ed, 

The plaintiff relies upon the Revenue 
Survey Map of 1832 and on the Cadastral 
Survey Map of 1403. The defendants, on 
the contrary, rely upon the Gangetio Survey 
Map of 1895.6. The Pleader Commissioner 
has shown that, aseording to the Revenue 
Survey Map and the Cadastral Survey Map, 
the bulk of the disputed -land lies within the 
plaintiff's mouzah, but that, accordiug to the 
Gangetio Survey Map, the bulk of the dia- 
puted land lies within the defendants’ 
mougah. Mr. Wasi Ahmed, who has -argued 
the oase on behalf of the plaintiff with son. 
spicvous fairness and ability, has put for- 
ward the following propositions before us: 
first, that the Revenue Survey Map must 
prevail over the Gangetic Survey Map, 
secondly, that the Gangetic Survey Map 
sannot be relied upon on the question of 
boundaries between different moysahs ; third. 
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ly, that as there is a sonflict between the 
two mapr, the Oadastral Survey Map ought 
to bë regarded as oonslasive on the question, 
and, lastly, that, assuming that the Gangetie 
Survey Map is regarded as authentic on the 
‘question of boundaries, the Pleader Com 
missioner has not sorrectly shown the 
disputed land with referenes to the mouzahs 
in question. Mr. Sushil Madhab Mallick, 
on behalf of the respondents, has argued 
first, that the map relied upon by the appel- 
lantas the Revenue Survey Map is nota 
Revenue Survey Map and has been found ta 
be unreliable and ought not to be regarded 
by us ; sesondly, that, assuming itis reliable, 
all that it does show is that the plaintif was 
in possession of the bulk of the disputed land 
in 1838 and not later than 1838; thirdly, that 
the Gangetio Survey Map was in substanas a 
Revenue Survey Map and must ba regarded 
as establishing that mousah Tikarampore 
was bounded on the north by Boor Gandak ; 
fourthly, that there is no real. oonfliot 
between the Revenue Survey Map avd the 
Gangetic Survey Map for, on the asaumption 
that both ara reliable, it is possible to hold 
that, between 1888 and 1865 the position 
has shanged to the detriment of mouz:h 
Kutia; fifthly, that, assuming that the 
Gangetic Survey Map oorrestly shows the 
position of Tikarampore ag bounded on the 
north by Boor Gandak, it must be held, on 
| the evidense of both sides, that the same 
position aontinusd unehanged up to the 
dilavion in 1900-01 so as to sonfer a good 
and ‘indefeasible title on the defendants 
by long possession, and, lastly, that the 
Oadastral Survey Map, in the sirsamstanses 
of the ease with whish I shall have to deal, 
is not a reliable map, and even if it be 
reliable, it aannot operate so as to defeat the 
title of the respondents asauired by long 
possession from 1865 down to the date of 
the diluvion, espesially as the plaintiff was 
ousted before she had time to soquirea a 
title by adverse possession after the lands 
re-appeared and besame fit for sultivation. 
On the question of the identifieation of the 
disputed land, Mr. Malliok relied on the 
report and the map of fhe Pleader Commis- 
sioner. 

It will be necessary then to sonaider the 
reliability of sash of the maps that has been 
put forward in this case, The plaintiff 
f relies upon the Revenue Survey Map of 1838, 
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aud it is admitted that, according to that 
map, the bulk of the disputed land falls 
within the plaintiff’s mousah. It is of aourse 
a question of fact, in each oase, whether lands 
were insluded in the Permanent Settlement, 
but, as the Judicial Oommittee has poihted 
out, ‘Maps and Surveys in India for revenue 
purposes are offisial dosuments prepared 
by sompetent persons and with snob pub. 
lisity and notice to persons interested as to 
be admissible as valuable evidense of the 
state ofe things at the time they are made,” 
Jagadindra Nath Roy v. Secretary of State 
(L), - Therefore, unless this map is 
shown to be wrong, it may, to adopt the 
words of the Judicial Committes in the same 
ease, be properly judicially reosived in 
evidense as correct, wher made.” 

The respondents rely upon Exhibit A, a 
letter from the Deputy Surveyor General 
to the Collestor of Monghyr, dated the 21st 
January 1859. In order to appresiate the 
importance of this letter it is nevessary to 
remembsr that the Survey of 1838 was 
sondusted by Lt. Egerton aud embraced the 
whole of Parganna Pharkia, whieh in 1838 
inoluded not only the plaintiff's monzah 
Katia, but also mouzah Phulwaria, which is 
now known as Tikarampore, Tikarampore 
is now included eithin Parganna Monghyr, 
but in 1838 it formed part of Parganna 
Pharkia and was surveyed as aush by Lt, 
Egerton, That survey waa determined upon 
in order to demaroate certain traots of waste 
land outside the ambit of the settled and eulti- 
vated villages to whioh, it was held, that the 
Permanent Settlement did not extend ( District 
Gazeteer Monghyr, page 158), Although, 
therefore, for the special purpose for which 
the survey was determined upon, it was not 
necessary for Lt. Egerton to show the inter. 
nal matters within each village, it was im. 
peratively necessary for him to show the 
exterior boundaries of eaoh village. In hig 
letter of the 2lst January 1859, the Deputy 
Sarveyor General somplained that many 
intervening jheels and rivers were not taken 
note of by lit. Egerton, and he suggested 
that an entirely new survey should be made 
of this Parganna. It may ba goneeded 
that this survey had neither the aesuraoy 
nor the sompl:teness of the subsequent 
Revenue Survey, but I do not think that it 
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. has ever been pointed out that, so far as the 
demaroation of the boundaries of the villages 
is concerned, it was in any way inacourate and 
unreliable. ‘That survey was gonfessedly son- 
fined to boundaries of villages and, so far ag 
boundaries of villages are sonearned. it has 
never been suggested that Lt. Hgerton’s 
survey failed to aceomplish its object. 
There wasa survey of the rest of the Dis. 
triot by Oaptain Sherwill in 1845-47, Lut 
` Pargannah. Pharkiya was qxsluded ftom its 
operation, and, as we read in the, District 
.Gaceteer, the survey of Parganna Pharkiya 
was formally given the dignity of a. Revenue 
Survey. In my judgment, the desigion of the 
Revenue Authorities, not to carry out another 
Revenue Survey of Parganna Pharkiya, but to 
confer on the work of Lt. Egerton the 
title of Revenue Survey must be regarded as 
establishing the aconracy and correstness of 
the maps prepared by Lt. Egerton on the 
question of boundaries of villages, It must 
follow, therefore, that the predecessor-1 in- 
title of the plaintiff was in possession of the 
bulk of the disputed land in 1833. 

Bafore diseussing the Gangetic Survey 
Map of 1&65, it will be eonvenient to deal 
‘with the Cadastral Survey of 1900-03. It 
is eonceded that the result of the Cadastral 
Survey of 1960-0838 is unfavourable to the 
‘defendants; but, it ie argued, that neither the 
final entry in the Record of Rights resording 
tbe disputed land as in the possession of the 
plaintif nor the Cadastral Survey Map 
showing the disputed land as part of the 
plaintifi’s mouwzah is admissible in svidence, 
inasmush as the Bengal Tenancy Act deals 
“with the relation of landlords and tenants, 
"and not with disputes between rival 
proprietors. Such an argument overlocks 
the point that the first stage in the pre. 
paration of the Resord of Rights is the 
Cadastral Survey and demarsation of 
boundaries, so that there may Fe no diffi. 
sulty about the identifisalion of lands. I 
may usefully refer to the unambiguous 
words employed in seation 101 (1) of the 


. ` Bengal Tenansy Act giving power to the 


-Losal Government to direst “that a survey 
be made and a Resord of Righis be prepared, 

by a Revenue Officer, in respeot of the 
lands in any local area...” A survey is, in my 

view, an indispensable nesessity for the 

eal inate of the Record of Rights, and I 
m by nO means prepared to admit that 
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the proprietor of one estate has nothing 
whatever todo with the preparation of the 
Resord of Rights of another estate ‘belonging 
to a neighbouring proprietor, ainoo the 
preliminary survey must determine the 
boundary between the two estates. It is 
only when the exterior . boundaries cf the 
villages are agsertained that the preparation 
of the Reeord of Rights san be oommensed, 
and, in my view, the rival ‘proprietors inour 
a grave risk in not putting forward their 
evidence of possession at the time of the 
demareation of the boundaries, 

The result of the Cadastral Survey of 
1909-03 oan be looked at from two points 
of view ; first, as bearing on the survey, and 
socondly, as bearing on the preparation of 
the Resord of Rights, Baut from whichever 
point of view the matter is looked at, the 
result ia equally favourable to the plaat. 
if. Iwill take the question of the Resord 
of Rights first. Sestion 106 of the Act, in 
my view, makes it quite olear that an entry 
in the Record of Rights affecting the pro- 
prietor of a neighbouring estate ia admissible 
in evidense against him and must be 
presumed fo be sorrest until the contrary is 
This seotion gives a remedy for 
the sorrestion of an entry after the final 
publication of the Racord. of Rights and 
provides that a suit may be instituted 
before a Revenne Officer at any time within 
three months from the date of the sertifi- 
cate of the final publisation of the Record 
of Rights for the decision of any dispute 
regarding any entry whish a Revenue Officer 
has made in, or any omission whish the said 
offiser has made from, tbe reaord, whether 
such dispute be between landlord and 
tenant, or between landlords of the same 
or of neighbouring estates, or between tenant 
and tenant. I san hardly imagine the 
Legislaturé solemnly giving a right to the 
landlord of estate A. to bring a guit before the 
Revenue Offiser against the landlord of 
estate B, regarding any entry made or 
omitted to be’ made in sny resord, unless 
the entry was intended to have some effect 
against the landlord of eatate A., under the 
law In my view, an entry in the Resord 
of Rights operates in the same way between 
landlords of neighbouring estates as between 
landlord and tenant, or between landlords 
of the same estate or between tenant and 
Such an entry must acesordingly 
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be presumed fo be osorreot until it is 
shown by evidense to be inoorrest. 
When we look at the operation from tha 
‘point of view of the astual survey made, 
the result is equally favourable to the 
plaintiff. Demaroation of boundaries and 
identifisation of lands sonstitute the first 
stage in a Oadastral Survey. Section 189 
of the Ast gives power to the Looal Govern. 
ment: to make rules, consistent with the Ast, 
to regulate the procedure to bs followed 
by Revenue Offisers in the diassharge of-any 
duty imposed upon them by or under the 
Ast; and by such rules, to confer upon any 
such offiser, power to enter upon any land, 
and to survey, demaroate and make a map 
of the same, and any. power exeroisable by 
any officer under the Bongal Survey Ast, 
1875. It will be seen on a reference to 
the rules as they existed in 1900 that the 
Local Government oonferred on the Revenue 
Officers sll the powers mentioned in section 
189 of the Act. They had, therefore, all the 
powers exercisable by any officer under 
tha Bengal Survey Aot, 1875, and had 
express power- to enter upon any land, and 
to survey, demarsate and, make a map of 
the same. In my view, the prosedare for a 
survey, though directed to be made under 
the provisions of the Bengal Tenansy Ast, 
must be that laid down in the Bengal 
Survey. Aot and it must be sondnoted 
with all the publicity and notice to all the 
parties concerned as laid down in that Aot. 
It is, therefore; neaessary to turn to the 
Bengal Tenancy Aest to see what are the 
acts required to be done before a survey 
can be effected. Under section 5, the 
Colleetor, before entering on the lands, is 
required to publish a proslamation addressed 
to the oaoupants of the lands which are 
about to be surveyed and of the conter. 
minous lands, and to all persons „employed 
on or sonnested with the management of, 
or otherwise interested in, Buah landa 
calling upon them fo attend during the 
demareation and survey of the land, for the 
purpose of- pointing out the boundaries. 
Under séotion 6, the Colleotor may enter 
upon- the land after the issue of the 
proslamation, and do all things and make 
‘all inquiries necessary. for effesting the 
‘survey and demarcation of the boundaries 
thereof After the astual survey and on 
reecipt in the Colleetor’s office of the maps 
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or papers showing any boundaries whieh 
have been demareated, the Colleotor hae; 
under sestion 12, to post notification inform- 
ing all persons soncerned that the maps 
and papers relating to the boundaries in 
the village or tract spesified are open to. 
inspestion, and requiring any person who 
may have any objestion to prefer, to prefer 
susah objestion within a specified time. It 
is obvious that very great oare is taken to 
correctly demarcate the boundaries as 
between different villages, and it is not 
lightly that we ought to set aside the work 
done with such publicity and notice to persona 
interested. 

As regards the prosedure for demarsation,.- 
the rules framed under seotion 189, Bengal: 
Tenancy Ast,as they existed at the time of 
the survey, provided as follows:— 

"4 (a). In the demaroation of village 
boundaries the area oontained within tha 
exterior boundaries of the village maps of 
the Revenue Survey shall be preserved as 
far as possible as the unit of survey and 
record, 

(b). Where thera is no dispute the 
boundary of the village assording to posses- 
sion shall be followed, and, where that 
boundary doesnot differ substantially from 
the boundary of the Revenue Survey, the 
latter will not be separately shown in the 


aD. 

(c). Where there is considerable difference 
between the boundary assording to the Reve: 
nue Survey Map and the existing boundary 
of the village as assertained by the Revenue 
Officer, the latter shall be followed for the 
parposes of map and resord ; but the boun- 


dary of the Revenue Survey Map shall 


also be marked on the new village 
ap. 

“(d). Where there is dispute as to village 
boundaries, the Revenue Offieer shall deside 
the dispute under the Bengal ' Tenanoy 
Aot”. 

In this oase there was no dispute before 
the survey authorities as to the boundary 
between the two villages with whioh we are 
sonscerned. We are accordingly entitled to 
presume that boundary assording to posses- 
sion was followed, and, as that boundary 
did not differ from the boundary of the 
Revenue Survey, as the Commissioner in thig 
ease has shown, the latter was not separately 
shown in the map, In my view, great 
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weight must attach to the Cadastral Survey 
map, not only becanse the work in sonnes- 
tion with the map was done with due pub- 
lisity and full notice to the persons interest- 
ed, but also because that map has reseivad 
atrong support and corroboration from the 
Revenue Survy Map. 

It was argued, however, by Mr. Sushil 
Madhab Mullick that no importanee ought 
to be -attashed to the Cadastral Survey Map 
as the disputed land was admittedly under 
water at the time of the Gadastral Survey. 
The Cadastral Survey Map shows that Plot 
No. 1286 was then under water, but that 
the plot to the south of Plot No, 1286, 
namely, Plot No, 1287, as well as the plots 
to the north and east of Plot No, 1286 were 
dry lands when the map was prepared. Now 
the important plét is undoutedly Plot 
No, 1257 which lies to the north of Tikaram- 
pore as shown in the Cadastral Survey Map. 

If the defendants’ oase is true, namely, 
that they were in possession of the disputed 
land at the time of the diluvion, they would 
undoubtedly have claimed Plot No. 1287 as 
appertaining to their mourah Tikarampore, 


and, if they bad done so, some argument: 


might have been founded on the undoubted 
fant that Plot No 1286 was then under water 
and was diffionlt of identification. But, 
ao faras Plot No, 1287 is sonserned, there 
was no difficulty in idextifying it as part 
of Tikarampore, Their failure to do £0 


suggests an inference that they were not In 


possession of it as part of Tikarampore. If 
they thought that Plot No, 1287 was part 
of Katia, they must bave thought that Plot 
No. 1286, which was north of Plot No. 1287, 
and, therefore, furtheraway from Tikarampore 
was part of Kutia. 

I am, therefore, not inclined to attach much 
weight to the fact that a portion of the 
disputed land was undoubtedly under water 
at the time of the survey operations. I 
do not for a moment believe that landlords 
do not keep careful note of the fact that thera 
land has gone under water. In the sourse of 
aurvey operations, Burvey authorities have 
frequently to consider questions of possession 
in sonnestion with land covered with water ; 
“ and if, as is suggested, it is impossible for 
a landlord ‘to identify land sovered with 
water as bis, the law, i apprehend, would 
have imposed a restriation on the power of 
the survey authorities fo survey suoh 
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laud, In any event, the northern, the sous 
thern and the eastern portions of the disputed 
land were all dry land at the time of the 
survey. If the survey authorities were 
justified in showing these portions as ap- 
pertaining to Kutia, they were equally 
justified in showing Plot No. 1286 as part 
of Kutia, In my judgment, the Oadastral 
Survey Map is important evidense in plaint- 
iff’s favour and ought not to be ignored. 

The effeot of accepting the Cadastral Survey 
Map is that the plaintiff shows that she 
was in possession of the disputed land not 
only in 1838, but also in 1903, In oon- 
sidering the reliability of the Gangetis 
Survey Map, we are bound to take into 
consideration the fact that the plaintiff has 
shown that she was in possession of the 
disputed land at two different points of . 
time. It may be that the Oourt will not 
assume that the state of things existing 
in 1838 sontinned till 1865, but, as Lord 
Lindley onse suggested, no Court can pro- 
perly ast on the assumption that in 1865 
a state of.tbings existed different from that 
in 1903, It must, I think, be assumed, 
until the contrary is shown, that the plaintiff 
aontinued to be in possession on between 1838 
and 1903 and was in faet in possession in 
1865. 

And this brings me to the Gangetia 
Survey Map on whish the defendants strongly 
rely. They say that it does not matter very 
much whether the plaintiff was in -possession 
in 1838. Aocsording to them, the Gangetic 
Survey Map shows that the disputed land 
appertains to their mangah, and, sonnecting 
that map with the oral evidense in the 
ease, they argue that they hsve been in 
possession of the land in dispute from 
1865 up to the diluvion. Their next braneh 
of the argument is that, if they have 
satisfied the Court that the disputed land 
was dermaroated as part of their mangsah in 
1865 and that they have been in possession 
of the disputed land from 1865 upto the 
diluvion, the Cadastral Survey Map must be 
wrong. They then argue that, even if the 
Cadastral Survey Map be sorrest as showing 
the state of things in 1903, all that 
would follow from it would be that they 
were dispossessed by the plaintiff in 1903, 
and would have been entitled, in a properly 
constituted action, fo reaover possession of 
the property from the plaintiff, a eourse 
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which was rendered unnecessary by tha 
fact that they resovered possession of the 
disputed property from the plaintiff, 

‘It will be noticed that the suocess of 
the argument wholly depends on whether 
Wei san acsept the Gangetic Survey Map as 
correstly showing the state of things in 
1865. If we oan, and if the Pleader 
Commissioner has rightly identified the 
disputed land as falling within the defend- 
ants’ mausah, then there is mo escape from 
the sonslusion that the defendants must 
snoseed, 

It is nesessary, therefore, to consider the 
scope of the Act under which the Gangetic 
Survey Map was prepared. That Act is 
ealled the Betigal Alluvion and Diluvion 
Aat ‘(Act IX of 1847). To quote the worda 
of the full title, it was “an Act regarding 
the ‘assessment of lands gained from the 
sea or from rivers by alluvion or derelistion 
within the Provinces of Bengal, Bibar and 
Orissa”. These words, to my mind, olearly 
indicate. the scope of the Act. Ib was not 
an Act regarding the assessment of lands 
generally, but an Act regarding the assess- 
ment of lands “gained from the sea or 
from rivers by alluvion or derelistion”. The 
Act had no operation where, by change of 
possession, lands forming part of one estate 
besame annexed to another estate. There 
would .be no question of afresh assessment 
in. such a case, and the Ast would have no 
application to such a ease. | 

The first section runs as follows:—'It is 
hereby enacted that sush parts of the Regula- 
tions of the Bengal Code as establish tribunals 
and pressribe rales of prosedure for investiga- 
tions regarding the liability to assessment 
of lands gained from the sea or from rivers 
by alluvion orderelistion, or regarding the 
right of Government to the ownership there- 
of, shall, from the date of the passing of this 
Ast, cease to have effest within the Provinces 
of Bengal, Bibar and Orissa.,....and that no 
measures shall hereafter be taken for the 
assessment of sneh lands, or for the asser- 
tion of the right of Government to the 


ownership thereof except under the provi- — 


sions of this Ant’, Wilson, J, in his 
elaborate judgment. in  Fahamidannissa 
Begum v. Secretary of State (2), has shown 
that- prior to the passing of .this Act, 


(2) 140, 67 (P, B.); 7 Ind. Deo. (N. s.) 46, 
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there existed a set of somplicated rules 
distributed in various regulations for the 
determination of two questions, first, the 
question of the liability of lands gained 
by allavion or derelistion to asséssment, and, 
secondly, the question of the astual assess: 
ment. In hia view, a view whioh was 
upheld by the Judicial Committea in 
the same case, see Secretary of State 
v. Fahamidannissa Begum (3), sen. 
tion 1 of the Aot rapealed such parts of 
the Regulations eas prescribed rules of pro- 
cedure for investigation regarding the liabi- 
lity to assessment witha view to provide 
& sonvenient and a simple procedure for 
the determination of such liability. The 
new prooedure provided by the Aot is laid 
down in sections 3,5 and 6. Sestion 3 rans 
as follows:— Within the said Provinees it 
shall be lawful for the Government of 
Bengal, in all distriets or parts of districts 
of which a Revenue Survey may have been 
or may hereafter be sompleted and approved 
by Government, to direst from time to 
time, whenever ten years from the approval 
of any such survey shall have expired, a new 
survey of lands on the banks of rivers 
and on the shores of the sea, in order to 
ascertain the shanges that may have taken 
place sinse the date of the last previous 
survey, and to apuse new ‘maps to be made 
aceording to such new survey’. It ia this 
section under which the Gangetis Survey 
Map was prepared, Now, it seema to me 
that there are two things which are perfeotly 
clear from this seotion ; first, thatthe pre. 
vious Revenue curvey Map must be taken 
as the basis for deciding whether there 
has been any gain by allavion or derelioa- 
tion, and, secondly, that the “shanges” refer- 
red to in the seotion are changes by alluvion 
or dereliction, and not changes by possess 
sion, To take the sesond point first; it 
seems to me that this is a scnstruction 
which must be adopted when once the 
ssope and the object of the Aet are 
understood. If it was the objest of the 
Act to bring into existenes a sonvenient 
procedure for determining if the lsnd in 
question is liable to assessment, not by 
reason of the fact that possession in respect 
of it has changed, but by reason of the 


(3) 17 C. 590 (P. C.) 17 I, A. 40; 5 Sar, P, O. J, 
891; 8 Ind. Des, (N. s.) 988, 
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fast that it is land gained from the səs or 
from rivers by alluvion or daerelisticn, it 
must follow that the changes whish have 
to be ascertained and shown onthe new 
map are changes, not by possession, but by 
the action of the river or the ses. in either 
throwing up and ‘annexing land to perma- 
nently settled estates or in sarrying away 
by. enoroashments portion of land from suah 
estates, 
prietor of estate A. dispossesses the pro- 
prietor of estates B. of 100 bighas of land, 
and thera is sonsaquently a change brought 
about by such aot of dispossession, that 


. ig not a change whish the survey ander 


Aot IX of 1847 will take note of, the 
reason bsing, of  oourse that sush 
land, not being land gained from the 
sea or from rivers- by allavion or 
dereliction, . ia not liable to assessment 
under that Act, But where, by the action 
of the river or the sea, 100 bighas of land 
ara thrown up and annexed to estate A, 
and such lands may properly be oalled 


lands gained from the sea or from 
rivers by alluvion or dereliction, 
and a ohange takes place whioh 
may be noticed by aomparison with 


the previous Revenue Survey Map, tha} is 
a change whieh the‘ survey under Ast IX 
of 1847 will take note of*in the map to 
be prepared under the Aot. That this is 
so will be made slear by reference fo the 
antesedent legislation. I will refer to one 
of them, Regulation If of 1€25. The 
preamble of that Regalation speaks of the 
shanges which take place in the shannels 
of the prinoipal rivers, in sonsequense 
whereof churs or small islands are thrown 
up by alluvion and large portions of land 
are carried away by an enoorashment of 
the river. In my view, having regard to 
the objest and the soope of Ast IX of 1347, 
the word “shanges” must mean changes 
brought about by the action of the river or the 
sea, sud not shanges by the act of one pro- 
prietor iw annexing to his estate the property 
belonging to another proprietor. 

: Also, it must be remembered that the 
survey under Ást IX of 1847 mnst take the 
previous Revenue Survey as its starting point. 
The previous Revenue Survey must be accepted 
as sorrect and the shanges brcugbt about 
by the aéfion of the river shown in relation 
to the previous Revenue Survey, It was 
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not the objeat of the suryvay under Ast 
IX of 1847 tosupply the omissions or sorres | 
the mistakes of the Revenue Sorvey. There 
was no power in the survey under Aot IX 
of 1847 to pronounce the previous Revenue 
Survey to be inagourate or wrong. It is 
necessary fo refer to this matter bosause 
Mr. Mallisk’ at one stagecf his argument 
suggested that the Government did not 
follow the advise of the Daputy Surveyor ' 
Ganeral to the effest that an entirely new 
survey should be madeof Pergunnah Pharkiya, 
because they contemplated a survey under: 
Aot IX of 1847.- 

It must follow from what I have said’ 
that a map prepared under Act IX of 
1847, unlike a Revenue Survey Map or a’ 
map prepared under the Bengal Survey 
Ast, can never be said to bea map accord.’ 
ing to possession of the parties. Hither 
that map must show the changes that 
may have taken plase sinoè the date of 
the last previous survey, that is to say, 
changes byalluvion or dilnvion, so that the 
revenue authorities may either allow’ a 
dedustion from the jama under sestion 
5 orassess additional revanne under section 
6, or it ought to orrespond with the 
last previous Survey Map. If I have undere 
stood the scope of the Act, there is no 
power to show the ehanges by ensorach-’ 
ment by one proprietor on the land belonging 
to a neighbouring proprietor. 

It is nesessary, therefore, to consider whe- 
ther the “gain” to Tikarampore shown by. 
the Gangetic Survey Map oan be said to 
be & gain from the sea or from the rivers 
by alluvion or dereliction, Ifit oan, then 
the map is established and it mast operate 
to the prejudice of the plaintiff, If if 
cannot, then the map must go; though 
the defendants may still establish that they 


have acquired a title to the disputed land 


by long possession from 1865 to 1900. . 

In my opinion, there cannot be any 
possible doubt that the disputed land does 
not represent land ‘gained from the sea ör 
from rivers by alluvion or dereliation: 
‘Adsording to the Oommissioner, the bulk 
of the: disputed land falls within the 
plaintifi's mauzak by the Revenue Survey 
Map, although it falls within the defend- 
‘ants’ maugah by the Gangetie Survey Map: 
ìu other words, there were no shanges 
that were or eould be asoertained sing 
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the-date of the last previous survay. The 
last previous survey of Tikarampozre or 
Foolwaria, as if was then oalled, showed 
that the Ganges was then flowing to the 
south of the mauzah. That map must have 
“been taken as the starting point for the 
‘Gangetic Survey Map of 1865, The last 
mentioned map also shows that the Ganges 
was flowing to the south of the river. 16 
is the sase of both the parties that there 
was no shange in the position of the 
river Ganges between 1865 and 190). It 
must follow, therefore, that the disputed land 
does not in fact, and sould not, in the 
opinion of the Survey authorities, represent 
land gained from the sea or from rivers 
by alluvion or dereliction. The result is 
that, in so far as it differs from the 
Revenue Survey Map, if sannot be assepted 
as reliable orfascurate. 


The rest of the evidense on behalf of 
the defendants consists of oral svidense, 
the measurement khasra of Tikarampore 
prepared in 1866, and of the kistwar map 
of Tikarampore. All these establish that 
the plaintiff was in possession of the land 
north of Boor Gandak, and that the tract 
of land south of Boor Gandak was treated 
as appertaining to Tikarampore. This evidence 
dogs not, in my view, solve the problem, 
sinee the question remains, where was Boor 
Gandak in 1806?. The only answer is 
that the Gangetic Survey Map of 1865 
shows where Boor Gandak was in 1065 
and that the Commissioner has relaid Boor 
Gandak in his map whioh has been made 
part of the dearee by the learned Sab. 
ordinate Judge. But, if I am right in holding 
that the Gangetie Survey Map eannot be 
acoepted as reliable, the Oommissioner’s map 
ean eontribute nothing to the solution of 
the question. My view is strengthened by 
the fact tbat the Oadastral Survey whioh 
was conducted with sonsiderable publisity 
and due notise to all the parties sonserned 
is completely in favour of the plaintiff, 


The sonclusion at whioh I have arrived 
is that the plaintiff has proved her title 
to sush portion of the disputed land as 
has been found by the Commissioner to 
fall within her mausah by the Revenue 
Survey Map and the Cadastral Survey Map, 
that is to say, 401 bighas, 15 coltas out 
of 436 bighas, My eonslusionis based on the 
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following reasons :—first, that the Oadastral 


Survey Map must be assumed to be correst 
until the sontrary is shown ; secondly, that 
the Cadastral Survey operation having shown 
that the plaintiff was in possession of the 
disputed land in 1903, it sannot be assumed 
that a different state of things existed at 
any period prior to 1903; éhirdly, that 
the presumption ia all the stronger in 
favour of the plaintiff when we take note 
of the fast that she was undoubtedly in 
possession of the disputed land in 1838 
as established by the Revenue Survey Map 
of that year; fourthly, the objest of the 
Gangetio Survey operation being to as. 
eertain lands gained from the sea or from 
rivers by alluvion or derelistion, that 
map gannot operate to the prejudiee of 
the plaintiff when, admittedly, the disputed 
land was not land gained from the sea 
or river by alluvion or derelistion ; fifthly, 
the objeet of the Gangetie Survey Map not 
being to show boundaries of villages by 
possession, that map sannot be relied on 
on a question of possession, especially when 
it is in gonflist both with the Revenue 
Survey Map and the Cadastral Survey Map 
which agree with eash other, and, lastly, 
the oral evidense in the case, ths measure. 
‘mont khasra of Tikarampore and the kisiwar 
map of Tikarambore depending, as they do, 
on the Gangetic Survey Map, are not sufficient 
to rebut the presumption of the sorreetness 
of the Oadastral Survey. 


I would allow this appeal, set aside the 
judgment and deores of the Oourt of first 
instanee, and give the plaintiff a deeree 
for 4J1 bighas, 15 cottas ont of the land 
glaimed in this astion with aosts through. 
out, 


In the view whish I have taken of this 
oase, I have not thought if necessary to 
deal with the OCommissioner’s map and 
report. J cught to mention, however, that 
there are strong grounds for rejeoting his 
report in so far as he has progeeded on 
the maps supplied by tke defendants. So 
far ag his work, based on the Revenue 
Survey Map and the Cadastral Survey Map, 
is sonserned, the result is in favour of 
the plaintiff and has not been ohallenged 
We hava 
assordingly relied on it for soming to the 
conclusion that the plaintiff is entitled to 
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a deeree in respeot of 401 bighas 15 
cottas out of the land olaimed in this 
action. 
Apantl, J,—I agres. 
_ Appeal allowed, 


CALCUTTA HIGH COURT, 
Appeal FROM APPELLATE DROREH 
No. 1813 oF 1918. 
May 20, 1920. 
Present :— Justice Sir N. R. Chatterjes, Kr,, 
. nd Mr, Justice Panton. 
ASHIRU UDIN MOHAMMAD—Devpenpant 
APPELLANT 
Versus 
TAHER MOHAMMAD AND orusrs— 


PLAINTIFES— RESPONDENTS, 
Muhammadan Law—Miner—Mother, whether can 
alienate property of minor. 


Under the Muhammadan Law, 8 mother, as the 
defacto guardian of her minor‘daughter, cannot 
alienate the property of the minor. [p, 306, col. 2.] 


. Appeal against the desree of the Subor- 
dinate Judge, Dinajpur, dated the 16th of 
July 1918, modifying that of the Munsif, 
Thagurgaon, dated the 3letof Maresh 1917. 

FAOTS appear from the judgment, 

_ Babu Sarat Ohandra Roy Ohoudhuri (with 
him Babu Indu Bhusan Roy), for the Appel- 

Jant.—-The defendants are appellants. This 
‘appéal arises out of asnit for arrears of rent. 
The plaintiffs purehased the property from 
the son, widow and danghtera of one Rasal 
Bukhsh. There were five daughters two of 
whom assigned their interest to their brother, 
Theother three were minors and their interest 
was sold by their mother, their natural 
guardian. The lower Oourt has held that 
the entire interest in the property 
passed to the plaintiffs. My first submis- 
sion would be that the suit is not maintain- 
able as the interest of the daughters was 
not affested where the mother as guardian 
sold their interest, under no sirseumstances 


ean a Muhammadan mother sell the 
interest of a son or danghter, See 
ITmambandt v, Mutsadd: (1 ). The three 


(1) 47 Ind, Cas. 518; 45 O. 878; 85 M. D. J. 422, 16 
A. L. J. 800; 24 M. LT 830; 28 ©. L. J. 409; 23 0. 
W. N. 50: 5 P. L. W, 276; 20 Bom. L. R. 022; 19.9, 
HM, W, N. 91; 9 L. W. 518; 45 1, A. 73 (P, Oh 
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daughters have got 6 annas share. .. They 
are not even parties tothe suit. The snit 


must be diamisaed on this ground also. Refers 
to Nepal Chandra Ghose v. Mohendra Nath 
Roy Chowdhury (2). 

Babu Atul Ohandra Gupta, for the Respond- 
ents,—-I submit, in view of the decision. of 
the Judicial Committee, I cannot support the 
judgment of the lower Court, I pray that the 
oase may be remanded to the lower Court 
to amend the plaint by adding. the three 
minor daughters as parties to the suit. 


JUDGMENT,—The plaintiffs-respondents 
purehased the property (in respect of which 
rent has been olaimed against the appellant 
for the years 1319 to 1822 B. §8.), from thé 
son, the widow and the daughters of onb 
Rasul Bukhsh. There were five daughters, 
two of whom had assigned their interest 
to their brother, The other thres daughters 
were minors, and their interest was sold by 
the mother as their nataral guardian. ? 

The Oourt below bas. held that the plain- 
tiff had acquired title to the entire property 
and was entitled to maintain the sult for 
rent, 


Bat, having regard to the decision of the 
Jadisial Committee in the case of Imambands 
v. Mutsaddi (1), there is no doabt that the 
mother cannot alienate the property of her 
minor daughters ‘as their de facto guardian. 
That being so, the plaintiff. did not acquire 
the interest in the property “to more than 10 
annas ; in other words, the plaintiff did not 
acquire the interest of the threa ‘minor 
daughters, whioh amount to six annas, 

It is sontended on behalf of the appel- 
lant that, in the absence of any evidenas 
that there was separate raalisation i in respect 
of the 10-annas share, the eee eaninot 
maintain the suit, 
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remand the ease to the lower Court and tae 
he may be permitted to amend the plaint b 
adding the three minor daughters AS "parties 
to the suit. 

Having regard to the faot that the desision 
of the Judicial Committee same out after 
the present case had been decided by tho 
lower Appellate Court, we think that the 
plaintiff should be permitted to amend thè 


(2) 81 0,707. 


plaint, as prayed. But this must be 
terms, 

We acsordingly direst that, upon the 
plaiintiff-respondent paying to the defendant- 
appellant sosts of the lower Appellate Oourt 
and of this Oourt within a month of the 
arrival of this order in the Oourt of first 
instanos, the plaintiff be permitted to amend 
thé plaint by adding the three minor daughters 
of Rasul Bukhsh as parties to the anuit, subject 
to any objection that may be legally raised 
by the defendant, and then the oase be 
desided sosording to law. 


on 


MADRAS HIGH COURT, 
- Scorn Orviz Appeat No. 387 or 1919. 
August 11, 1520, 
Préseit:—Justice Sir Abdur Rahim, Kt., 
and Mr, Justise Oldfield. 
- GOVINDA MALAVARAYAN—Ptatwtire— 
APPELLANT 
versus 
VELU MAZHAVARAYAN AND OTABRS— 


Darenpants Nos. 4, 5 AND 38— RESPONDENTS. 
Madras Revenue Recovery Act (II of 1864), ss. 

1, 2, 89-——Arrears of revenue, sale for—-Holder regis. 

tered pattadar and alienee from Hindu widow—Inter.« 
est, mature of, which passes to purchaser. 


Where a registered pattadar, who is an alience 
from a Hindu widow, makes default in payment of 
the revenue and the land is sold under the Madras 
. Revenue Recovery Act, the interest which passes 
. to the purchaser is the fall proprietary interest and 
‘ not merely the interest which the registered 
pattadar had. [p. 308, col. 1.] 


Appeal dgainat ‘the desres of the Court 
- ‘of the Subordinate Judge Kumbakonam, 
. in Appeal Suit No. 107 of 1918, preferred 
- against the decree of the Court of the Dis- 
trict Munsif, Valangiman, in Original Suit 
No, 466 of 1916. 
FAOTS appear from the judgment. 

, Mr. K. 9, Jayarama Atyar, for the Appel- 
. lant.~-The person who made default, wiz, 
the registered patiadar, waa only an alienee 
from a Hindu widow. The right, titla and 
interest he had in the land was only the 
widow’s life-estate. The revenue sale sould 
haye passed the fall proprietary right in the 
® 
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land. Seation 39 of the Aot requires, that 
the notice to be published should contain, 
among other things, a declaration . of the 
lawful suesession of a purchaser to all the 
rights and property of the former land- holder, 
The former land-holder in this aase was ihe 
widow, and only the widow's interest must 
be deemed to have passed under the sale. 
See Zamorin of Oalicut v, Sitarama (1), 
Secretary of State v. Ashtamurtht (2). and : 
Muthunatyan v..Sinna Samavatyan (3). 

Messrg, S. Rangachartar and M. Balasubra- 
manyan, for the Respondents,—The term 
“land holder” as defined in seotion 1 of, the 
Revenue Resovəry Act inelades fall pro- 

prietary rights. It would be against the 
scheme of the Act to reatriot the fast of sales 
under the Act to the righés of the registered 
paitadar, Under sestion 2 the revenue is a 
first charge on the land. 


JUDGMENT, 
ABDUR RAHIM, J.—The question gang 
before us relates to the efect of a sale for 


: 


_ arrears of revenue under the Revenue Re. 


covery Ast. The registered yattadar was 
an alienee from a Hindu widow and he 
made default in payment of the reverie 
and thus brought about a sale. [tis sontendéd 
by the learned Vakil for fhe reversioner, 
the appellant before us, that whit passed 
under the sale was merely the right, tifle 
and interest, and nothing more, of the alisribe 
from the widow and that, inasmuoh as-that 
alienation was made for nessssity, his- estite 
was confined to the lifetime of the widow. 
In support of this oontention, which “tis 
in violation of the whole sshems of tha 
Revenue Resovery Aot, sestion 39 is relied 
on. Sestion 39 says: “that in oases of re. 
venue sales a notice shall bə published 
giving the name of the purshaser and the 
date of purshase together with a desiara- 
tion of the lawful snosession of such pur- 
ahaser to all the rights and property of 
the former land-holder in the said land.” It 
is argued that the former land-holder here 
is the widow and, therefore, all that passed 
was the widow’s interest. To my mind 
this is an absolutely dntenable proposition. 
The revenue is made a first sharge on the 
land (sea sestion 2), Section 3 requires 


(1) 7 M. 405; 2 Ind. Deo. (x. s.) 865. 
2) 18 M. 89; 4 Ind. Deo, (N. Ba) 772, 
(3) 28 M. 526; 15 M. L, J. 419, 
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_ the -laud holder to pay the revenue on the 
dates fixed. The land-holder. is defined in 
seotion 1 and the definition, to my mind, 
means full proprietor of the land. Even 
the very desision relied on by Mr, Jayarama 
Aiyar in Zamortn of Oalicut v. Sitarama 
(1) makes it olear that what is sold is 
the proprietary interest in the land, and 
. not’ merely. what interest the. registered 
‘pattadar actually had. The decision in 
another ease, Secretary of State v. Asktamurtht 
(2), was cited to us but that proceéded upon 
the -peouliar rights of the jenmi in the 
Malabar Distriots and cn the prastise on 
the part of the Collector to settle the Janda 
to cowldars, The ratio of that desision 
seems to be that where the Colleetor bas 
proceeded behind the back of the jenmi to 
settla with the cowldar and issued patiz 
to him, if the cowldar makes default in 
payment of the revenue, the jenmi who 
‘had no notiee of such settlement would be 
in no way bound by the engagement and 
was under no obligation to pay the revenue. 
Aseording to the learned Judges, his interest 
in the land will not be affected. There is 
another sase which has been oited before 
ng, Muthnaiyan v. Sinna Samavatyan (3); it 
is sufficient to say. that the case has really 
no bearing on the question we have got 
to deside in this case. If there was any 
foundation for the contention of Mr, Jayarama 
Aiyar, we would have had many eases in 
whioh the seme question was raised and 
some reported desision would be forthsom- 
ing. His. contention, to my mind, is entirely 
untenable and unsustainable, The sppeal is 
dismissed with sosts. 
OLDFIELD, J,—I agree. 
M, C. P, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Apprat FROM AppELLats Decans No, 1737 | 
or 1917, 
August 5, 1919, 
Present :—Mr, Justice N, R. Chatterjea, 
and Mr. Justice Duval. 

. KALI KANT CHAKERBUTTY— 

' -PraintireF—APPELLANT 

© versus 


RAJANI KANTA OHAKRAVARTY 


AND OTHER3— DEFENDANTS— RESPONDENTS. 
Will, construction of-—Life-interest, forfeiture of— 
Remainderman, suit by, to recover estate —Limitation. 


A testator by his Will gave certain properties to 
his mother and widow absolutely and further 
provided that- 

“The tank and the homestead which belongs 
to me will remain in half andhalf share in possession 
of my mother and my wife but they will not 
have the power to sell the properties. On the 
death of both my heirs will get it. If in the 
meantime they go elsewhere by leaving my home- 
stead they will not get this property.” 

Some time in 1867 the mother sold the property 
and left the house, the widow ratified the sale and 
also left the house. The mother died more than 
12 years before the institution of the present suit, 
and the widow died in 1908, In 1915 plaintiff, the 
heir of the testator, instituted the present suit to 
recover possession of the property from the pur- 
chasers from the mother and widow : 

Held, upon a proper construction of the Will, 
that it was the intention of the testator that the 
interest of the mother and widow should cease in 
the event of their death and also in the event of 
their leaving the family-house ; that ‘theré was a 


- forfeiture of the estate by the widow and the 
- mother leaving the honse in 1867, and that the 


suit having been brought more than 12 years from 
that time was barred by limitation. [p. 810, col. 2.] 


Appeal against the deeree of the Subor- 
dinate Judge, 2nd Court, Chittagong, dated 
the 12th of June 1917, affirming that of the 
Munsif, South Raczap, dated the 10th of 
Desember 1915, 


FAOTS appear from the PAN e 

Babu D, L, Kastgir (with him Babu 
Nripendra Ohandra Das), for the Appel- 
Jant.—The plaintiff is the appellant, This 
appeal arises out of a suit for declaration 
of tittle and resovery of possession of 
certain properties left by a testator to his 
widow and to his mother, who sold the 
properties to the defendants. The plaintiff. 
aprellant is the heir of the testator.: 

The testator, one Kalikinkar, a Hindu 
governed by Diabhaga Law, died ehildless 
having a widow and mother.’ By Will-.each 
of them got one-half share of the property, 


r 
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First Court held that the suit was’ 


barred by limitation while the lower Ap- 
pellate Court held that if was not barred, 
at least, in the easa of the wife as the 
suit was instituted within 12 years after 
her death. a 

. The mother transferred her share nf the 
property in -1864: and the sale was ratified, 
The appellant is the reversioner. The ques- 
tion for decision would be whether thero 
was forfeitura, : 

My submission would be that there was 
no valid bequest and it is a oase of 
intestacy. 

The sondition of forfeiture assording to 
the terms of the Will was that if any of 
the two leaves the homestead there will ba 
forfeiture. 

Both of them left after the sale. 

. (Omarraeses, J.—You say that the mother 
left first. | 

. There is one kabala by the mother, dated 
1226 B.S. and the next one is dated 
1228 B.S. 

By these two kabalas mother transferred 
her-16 annas share and there is no finding 
who loft first. 

The question is, if there is forfeiture under 
the Will who will get the property P? 

OUHATTERJEA, J.~-Supposing the mother 
forfeits the property under the Will the 
question would be whether she is entitled 
as an heir under the provision of the 
Will] 

There are sonflisting desisions on this 
point. l 

The Will does not say anything as to 
what will take place after the forfeiture. 
Henog the ease of intestacy will arise 
in that event. 

In a previous suit with regard to.these 
questions it was found that the sale. took 
place first and abandonment afterwards and 
henee there was no forfeiture. 

‘My -submission is that, in-the event of 
forfeiture, the property would still pass not 
to the plaintiff's father as reversionary heir 
butto Karatara, the widow, as heir. 

The intention of the testator was that they 
would not get the property in oase they 
left the house. 

Henoe after the forfeiture it will ba 
purely a oase of intestaoy and the heir-at- 
law will be the widow, Karatara, according 
to the general -provision of Hindu Law, 


Sinse there is no gift over, she is ene 
titled under Hindu Law as heir ab law. 
Jotendromchun Tagore v, Gansndromolun 
Tagore (1), Bhoba Tarini Debyz vw, Perry 
Lall Sanyal (2), Ramlal Mookerjes v. 
Secretary of State for India in Oouncil (3). 


This is with respest to 8-annas share. Ag 
regards the other &-annas share after 
forfeiture of tha interest of Karatara it 
goes io the mother and after mothar’s death 
it passes to the widow, Karatara, again and 
after Karatara’s death it goas to the mother 
again. e 

As regards forfeiture, if the previous desi- 
sion is binding thera has been no forfeiture. 

Under the Will they had no power to 
transfer, They get only life interest and 
hense the purehasers also got life interest, 


My sause of action arose only after 
widow’s death even with respeot the mother’s 
share. Bibi Sahodra v. Rat Jang Bahadur (4). 

Persons who take any interest under the 
Will will be bound by the terms of the Will 
even on transfer, 

Caspersz’s Estoppol, 
Wilkinson v. Blades (5). 

The previous suit is rss judicata. 


[Dovat, J.—You ean site that as a sort 
of evidenee. | 

No suit ean be brought in the fase of 
those findings, 

The question as to whether there was 
any just onuse to go for the homestead 
ought to have been gone into, 


220; Lart, In re, 


[Ouarrensea, J.—Had these questions been 
raised in the lower Court. | 

The lower Court dismissed the suit on 
the ground of limitation. 

Babu D. N. Ohakravariy (with him Babu 
Ohandra Sekhar Sen), for the Respondents.— 
Both the Courts below desided the question 
of limitation as well as that of forfeiture, 


Deo. (N. 8.) 744, 

(4) 8 O. 224 (P. 0.);8 I. A. 210; 4 Sar, P.O. J, 
294, 6 Ind. Jur. 198; 4 Ind Das. (N. a.) 143, 
175; 46 W.R. 27. f | 
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“The whole oase resis upon the conatrua- 
tion‘of the Will. ` 

"Both the widow and the mother forfeited 
their ‘rights under the Will. 

“ Inténtion- is the pole-star of the.Will.” 

There cannot be any doubt that the testator 
` intgnded that the life-interest in the pro~ 
perty, will only remain in the mother and 
the widow. ` 

‘It is notaoase where half share was given 
to eaoh. but a joint interest was given 
to both. 

““Ardhansha” means equally otherwise 
how sould the interest go to the heirs after 
forfeiture. , 

[Onaitansea, J.— Supposing it would mean 
half, share for each then on the death of 
one, her, share would devolve on the other.] 

That would make the Will legal and valid, 
The proper construstion would be that the 
loirg will get if there is forfeiture. 


The sonstrustion must be such. that the 


Will may be valid and legal. 

 [Guanrersea, J.—You say there is a gift 
over after the death as well after. they left 
the house. | 

Yes. In Jotendromohun Tagores case. (1) 
some impossible eases were sontemplated. 
Construetion must be such as it makes the 
Will valid. Jotendromohun Tagore v, Ganen- 
dromohun Lagore (1). 


Reply. —Babu D. Rastgtr, i in reply. From. 


clause {4) of the Will it is clear that joint 
‘possession. wag not intended. There is n0 
unity of possession. 

JUDGMENT,—The question involyed in 
this ' appeal turns upon the sonstruation of 
the Will of one Kali Kinkar Ohakravarty. 

Kali: Kinkar died leaving his mother, 
Tori, and his widow, Karatara, By his Will 
he gave sertain properties to the mother and 
the widow absolutely. The 4th ‘paragraph 
of the. Will provides as follows:— The tank 
and: the homestead i in Betagi whieh belongs 
to me will remain in half and half share in 
possession of my mother Sreemoti Tori and 
my wife Karatara but they will not. have the 
power. to cell ‘the, properties. On the death. 
of both, my heirs will get it, If in, the 
meantime they go elsewhere by “leaving my 
homestead, they. will not get this property.” 

It appears that the mother sold the pro. 
“ perty and left the house, the widow then 
ratified the sale and also left the house, 
That was sometime in 1867, the exact year 


being unnecessary . for the purpose of the 
present oase., The mother died more than: 
12 years before the suit but the widow died- 
in 1908, ¢.¢, within 12 years of the suit. : 

Tho plaintiff is the heir of Kali Kinkar.: 
and on the death of tbe two ladies he brought. 
the suit for recovery of possession. of the 
properties from the defendants who are. pur. 
shasers from the mother and the widow. ` 
Both the Courts below have desided the 
oase against the plaintiff and the plaintiff. 
has appealed to this Court. 

It is sontended on behalf of the appellant: 
that, on the mother leaving the house, her. 
share devolved upon the widow, that on 
the widow leaving. the house, her share ° 
devolved onthe mother, that on the mother’s: 
death her share devolved on the widow by. 
right of inheritance and that, on the widow’s 
death, again, the entire property was inherited 
by the plaintiff as heir. 

This argument is ingenious, and of course, 
a person oan take as heir although. the Will 
expressly provides that he should not get 
the estate, provided there is no gift over. 
Tn this oase, however, we are of opinion, upon. 
a proper sonstruotion of the Will, that it was 
the intention of the testator that the interest 
of the mother and the widow should: cease in: 
the event of their death and alao in the 
event of their leaving the family-house. 
The words “on the death of. both my heirs. 
will get the property” sertainly refer to: 
heirs other than the mother and the wife. 
Then the Will says: ‘If in the meantime 
they go elsewhere by leaving my homestead,: 
they will not get this property.’’. ` 

It seems to us that the heirs were to some 
in not only in the event of the death of. 
the widow and the mother but. also in 
the event of their leaving the family 
house. The idea that some one of his family. 
should reside in the bastu bhita was. upper- 
most in ‘the mind of the testator, as is. 
generally the ease with Hindus, and that is 
the reason why the testator provided for for- 
feiture of the rights of the mother and the 
widow in ease of their leaving the house. 
In sush a sontingensy, it was but natural 
of the testator to desire that his heirs should 
take the homestead. 

On the whole, we sre of opinion that there 
was a forfeiture of the estate by the widow 
and the mother leaving the house in abont 
the year 1867 and that the heirs ought. ta 
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have some in within 12 years from that time. 
The suit, therefore, was properly held to 
have been barred by limitation, This dis- 
posses of the appeal. 

. Jt bas, however, been contended on behalf 
of the appellant that with regard to the 
jala (the. watery portion of tank) the case. 
ought to go baok to the Court below for a 
sousideration of the question of sonfirmation, 
of possession, 

It is admitted on behalf of the respond. 
ent that there is no dispute as to the pos- 
session of the plaintiff in the jala although 
tbe. extent of his share is disputed. The 
learned Pleader for the respondent.says that, 
for. the purpose of avoiding a remand, he 
will admit the share in the watery portion 
of the tank, slaimed by the plaintiff, 

The result is that the plaintiff’s title to 
the extent of the share slaimed by him in 
the watery portion of the tank will be 
deslared and his possession in respeat of 
that share confirmed. In other respects, 
the appeal will stand dismissed with aosta. 


Order accordingly. 


MADRAS HIGH OOURT. 
Sgconp Oivin Arrear No, 1834 or 1919. 
August 19, 1920. 

Present ;—- Justice Sir Abdar Rabim, Kr., 
and Mr, Justice Oldfield. 
DHADA SAH[B—Dzrenpaxt No, 1—~ 
APPELLANT 
versus 
MUHAMMAD, SULTAN SAHIB— 
PLAINTIFF— RESPONDENT, 


Vendo and purchaser—Title, want of, in vendor— 
Vendee, right of, to damages. . 


Where the title of a vendor of land is superseded 
by a superior title, the vendee is only ontitled to 
be indemnified in damages for breach of warran 
of title, and to ask that the damages he assessed at 
the enhanced value of land at the time of the suit. 
Heis not entitled to recover the property which his 
vendor has obtained in substitution for the property 
sold. [p. 812, col. 2.] 


Second appeal against the decree of the 
Court of the District Judge, Coimbatore, 
in Appeal Suit No, 28 of 1919, preferred 
against the degree of the Qourt of the Distriot 
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Manaif, Tiruppur, in Original Suit No. 839 
of 1917. 


FACTS appear from the judgment. 

Messrs. V, Ganapatht and G. Krishna Atyar, 
for the Appellant.—The lower Oourt erred in 
givinga dearee for possession. By the partition 
in the family of first defendant’s vendor, «the 
latter got a different land for his share. He 
had, therefore, no title to convey the suit land. 
Whatever might be the equities between 
the first defendant and her vendor, entitling 
the former to the sabstituted land, it is 
eleay that the plaintiff sould have no right 
to it. He is not a vendee from a Hindu 
s0-parcener and he sould only have his 
remedy against his vendor for a breach of 
warranty of title. Nanjaya Mudali v. Shan. 
muga Mudali (1) does not affeat the sireum- 
stances of the present aase. The plaintiff 
ia not entitled to any property other than 
what he bargained for. 


Messrs, T. R. Krishnasawm: Atyar, and N. 
A. Krishna Atyar, for the Respondent.— 
Nanjaya Mudah v- Shanmuga Mudalé (1) 
lays down that where the vendor got pro- 
perty other than what he sold ata parti- 
tion and the vendes is deprived of what he 
purehased, the vendse sould oalsim to be put 
in possession of the substituted property. 
The aquity in favour of the first defendant 
enures for the pl&intiff’s benefit. 

In any event, the plaintiff is entitled to 
full compensation at the current market value 
of the land. 


JUDGMENT.—The plaintiff bought ser- 
tain spesifis lands from the first defendant, 
a widow. The first defendant had bought 
this land from a oo-parsener in a Hindu 
family. The other oo-parseners instituted a 
suit for partition and it was during the 
pendensy of that suit that the first defendant 
sold the land to the plaintiff. By the deeree in 
the snit for partition the land with whieh we 
are souserned was not allotted to the vendor 
of the firat defendant but some other land 
was given to him instead. Assording to 
the dictum of the learned Judges of this 
Conrt in Nanjaya “udali v. Shanmuga Vudalé 
(i), under such circumstances, so far as any 
question lay between the first defendant and 
the so-parsener from whom they bought the 


(1) 22 Ind. Cas, 555; 88 M, 684,28 M. L. J, 576; 
15 M, L. T. 188; (1914) M, W. N. 366, 
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land, the first defendant would be entitled 
to whatever was substituted by any 
decree for partition for the land whieh 
he had bought from the oo-parcener, The 
principle seems to have been aequiesced 
in in two other decisions of this Court, one of 
whiph is reported in Sabapathi Pillay v, 
Thandavaroya Odayar (2) and we are pre- 
pared, for the purposes of this argument, 
to assume that. that proposition of law ig 
eorrect. Even then if is difficult to see how 
it awails the plaintif in, this suit. The 
plaintiff has not bought the land from a 
Hindu so-pareener who, according to Hindu 
Law, would have a right to demand parti- 
tion of the family property acd to get the 
share due to him. The plaintiff has bought 
oertain specifies land from the first defendant 
who is a Muhammadan and between them 
there can be no question of working out 
any such equity aa is mentioned in Nanjaya 
Mudali v. Shanmuga Mudali (1). When 
analysed, the -position is simply this. A. 
sells a partionlar parsel of land to B. It 
is found that A. bas no title to the land. 
Can it be said that B. is entitled to ask A. 
to sonvey to him some other land in place 
of what he bought ? - When stated in these 
words, the position of the plaintiff would 
be quite untenable and it is difficult to see 
why the sharaocter of the Superior title by 
whish the title of the vendor in the land 
which he purported to sell is defeated, 
should make any difference to the vendee's 
rights. As the vendor's title to the land 
in dispute has been superseded by asuperior 
title, the only remedy open to the vendes 
is -damages for breash of warranty of title. 
It is-brought to our notiee that in Sabapaths 
Pillay v. Thandavaroya Odayar (2) the plaint- 
iff was. a purchaser from a purshaser at 
Court austion in exeontion of a money desree 
againt a Hindu oo- -paroener, and it was ape 
parently not argued before the learned Judges 
that a vendee of a purshaser from a Hindu 
co-parcener sould not slaim against his 
vendor any suoh equity as was mentioned in 
Nanjaya Mudah v. Shanmuga Mudal (1), 
The oase was argued on the basis that, in 
the oase ofa purehaser at Court auotion, 
there is no warranty of title. We do not 
see mush signifieanse in the fact that the 


®) 64 Ind: Cas. 615; 48 M, 309; 87 M, L, J, 620; 11 


question now raised before us wag not raised 
before the learned Judges who desided 
the oase reported as Sabapathi Pillay v. 
Thandacarcya Olayar (2). Weare of opinion 
that, if we were to hold that the plaintiff 
is entitled to whatever land the first defend- 
ant might have got in substitution for 


what he had purchased from his vendor, 


we would be giving him property which he 
never bargained for. We, therefore, set 
aside the decree of the Distriot Judge and 
give the plaintiff, in its stead, a deoree for 
damages whioh he has asked for in the 
plaint as an alternative remedy. He slaimed 
Rs. 300 as damages and we think he is enti- 
tled ‘to it. The learned -Distrist Judge is 
evidently wrong in saying that, in assessing 
damages, the plaintiff is not entitled to ask 
that they should be assessed at the present 
enhanced value of the land. Surely he is 
entitled to full compensation, so that he 
might he restored peauniarily to the same 
position as if he had resovered the land 
whioh the firat defendant sold to him? We 
also direst that 6 per sent. interest on this 
sum be allowed to the plaintiff fram the date 
of the plaintiff. 

The appeal is- allowed to this extent. 
Hach party will bear his own sosts through- 
out, 

M. 0, P, 


Appeal party allowed. 


OALOUTTA HIGH COURT. 
ÀPPEAL FROM APPELLATE DECREE No, 4 
7 oy 1918. 
June 9, 1920. 

Present :—-Mr. Justise Teunon and 
Justice Sir Asutosh Ohaudhuri, Kr. 
-BASANTA KUMARI COHAUDHURANI 
AND ANOTHER, Exxcotsiogs OF THN WILL OF 
rate SAS] BHUSAN OHAUDHURI— 
Prainrives— APPELLANTS 

corsus 
KRISHNA NALINI DASSYA AND, ON 
HER DEAT}, BANGESWAR GHOSE 


APD OTHE} E= Daxenpswis— Reero Nike TH, | 


Landlord and tenant—Rent, suit forBurrendgr 
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and dispossession, allegations of, disproved — Land- 
lord, failure of, to identify agi whether sufi- 
cient to deprive him of rent, 


* Where in a suit for rent the defendants’ allega- 
tions of surrender and dispossession are not prov- 
ed, and heis in possession of the holdings, the 
mere fact thatthe plaintiff is unable to establish 
the identity of the holdings is no reason for 
depriving him of the rent therefor. [p. 313, col. 2.) 


Appeal against the decree of the Distriot 
Judge, Murshidabad, dated the 20th of Sep- 
tember 1917, modifying that of the Munsif, 
2nd. Court, at Kandi, dated the 29th of 
January 1917, 

_ FACTS appear from the judgment. 

Babus Tarak Ohandra Chakravarty (with 
him Babu Profulla Ohandra Chakravarty), for 
the Appellants.—-Both the Courts below have 
totally ignored the decree of 1902. In 
that suit the predesessor-in-interest of the. 
plaintiffs obtained a dearea against the pres 
desessor of the present defendants. Under 
illustration (d) to sestion 114 of the Evi» 
denee Ast, it is open to the Court in a 
subsequent suit ‘between the parties to pre- 
sume that that state of things has continued. 
See Hiranmoy Kumar Saha v. Ramjan Ali 
Dewan (1). See also sestion 109 of the 
Evidense Ast. It ia not open to the tenant 
to deny the landlord’s title so long as he 
has not openly restored possession by 
surrender to his landlord. See sestion 116 
of the Evidence Aot. See also Bilas 
Kunwar vy. Desraj Ranjit Singh (2), 16 
is not enough for the tenant to say that 
the lands of the tenansy do not exist, he is 
bound to show what has besome of them, 
See Dugappa Ohetis v, Vidhta Purna Tirthasamt 
(3). If the tenants have mixed up the 
lands of the tenansy with their other 
lands, that is no reason why the landlord's 
suit for rent should fail, 

Babu Panchanan Ghose (with him Babu 
Ram Chandra Mazumdar), for the Respond. 
ents.—The suit has been rightly dismissed- 
as the plaintiffs have failed to establish the 
identity of the holdings. They ought to have 
produced their chiitas. The deaision of 1902 
is not res judicata, It oan at most raise a 
presumption. 


(1) 29 Ind. Cas. 694; 20 0. W. N. 48; 48 © 

(2) 30 Ind. Cas. 299; 19 C. W. N. 1207; 2 
J. 385:2 L. W. 8°90; 18 M. L. T. 248; 18 
991; 17 Bom. L. R. 1006: 37 A. 557; 22 0. L, J. 
(1915) M. W, N- 757: 42 I. A. 202 (P.0.), 

(3) 6 M. -268; 2 Ind. Dec. (N. s.) 482, 


.a deity spcken of as Kali 
- appears that the predecessors of the plaint- 


Babu Tarut Chandra Chakravarty replied. 

JU DGMENT.—This appeal arises ont of a 
suit for a-rears of rent, The plaintiffs sue as 
patnidar: of a debutter mahal dedicated to 
Doyamoyi. It 


iffs obtained this patni from one Manik, 
the shebait of the idol, ‘sometime in the 
year 1885, In 1889 the patni was sold for 
arrears and bought in by, Manik, who next 
transferred it in the year 1890 to one Pan- 
churam whose son Soshi Bhusan sold to the 


` plaintiff. 


In tkis suit we are sonserned with four 
holdings bearing annual rentals of Rs. 6, 
Rs. 12, Re. 4 and Re. 19.9.10}, respes- 
tively. 

In a suit brought in 1902 in respeat of 
these same holdings Soski Bhusan obtained 
a decree against the predesessor of the pre- 
sent defendant but a sesond suit brought 
in 1904 was dismissed on the ground that 
the.paint had merged in the superior in- 


' terest on the purchase by Manik in 1889 


and that the conveyance ‘of the pains to 
Panchuram sonferred no title upon him, The 
plaintifis.had the defect in their title remedied 
with retrospestive effest and now bring the 
present mit, 

The main defence was that, though the 
defendants had oxiginally held three jamas of 
Rs. 4, Rs. 6 and Rs. 12, respectively, under 
the plaintiffs’ predesessor-in-interest,they had 
surrendered the same, and that the lands 
described in the paint were not the lands 
of the said three jamas but were somprised 
partly in other holdings held by the de- 
fendants, under other landlords, partly within 
their lakheraj and partly within the hold- 
ing of Rs. 19-9103. OF this last holding 
it was alleged that “Soshi Bhusan has. taken 
khas possession in whole or in part... 

Both Courts below have found that 
the alleged surrender and the alleged dis- 
possession have not been proved. But, on 
the finding that the plaintiff had failed to 
establish the identity of the holdings, the 
Court of first instance dismissed the suit as 
regards the holding of .Rs. 6 and Ras. 12 
and the Oourt of first appeal farther 
dismissed the suit as regards the holding of 
Re, 19 also. 

The plaintiffs bow appeal to this Court, 
and we are? of opinion that be must 
sueseed, ` 
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Tt. -is, admitted- by, the, -defendanta that 
all fonr holdings had areal existenoe, and were 
held by their predeoersor i in interest under the 
predesessor-in- title of ‘the. plaintiffs, That, 
also Was desided between the parties in. the 


snit of 1902, The allegations of surrender 


and, dispossession. having bean dishelieved 
it follows that they are still in possession 
of.the holdings, and if they, the defendants, 
have mixed up the lands of the holdirgs 
with their other lands :that ig no reason 
why . the’ plaintiffs should, not have their 
rents, 

. The -situation, quality and boundary of 
the --lands of the several holdings may 
be, determined in appropriate proceedings 


under sestion 158 ‘of the Bengal Tenansy . 


Ast, 

For ‘the foregoipg reasons, this appeal is 
decreed ` with oosts. Plaintiffs will havea 
deoree for the rents of the four holdings at the 
rate of Rs, 19-9-10% gandas, Rs, 4, Rs. 6 and 
' Rs. 12, respeotively, for thelperiod i in suit, with 
cesses an damages at <5 per oent, and pro- 
portiongte gosts in all Courte. 

The éross-appeal was not mentioned or 
pressed and is, therefore, dismissed : No order 
AS fo osis. > 


Appeal, dismissed, 


. 
atl 
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T ` PATNA HIGH COURT. 


4 _ of 1919, 
August 17, 1920, 

- Present. Mr, Justice Jwala Prasad, 
MIDNAPUR ZEMINDARY COMPANY; 
>: lurp.—Pramriers—Apegctants 

versus . 

~ JAGA NATH SARANGI AND OTHERS 

= .—Derenpanrs—Responpents. 

"Chota Nagpur Tenancy Act (VI of 1908), ss. 62, 
“284— Landlord and tenant—-Rent, suit to recover 
arrears of -Limitation—Co-sharer landlords—8uit for 

nt of rent—Right to recover rent, whether 
nenda. 4 


` Under section 62, read with section 284, of the 
Chota Nagpur Tenancy Act, rent falls ‘due on the 
„last day of each quarter of the agricultural year, 
‘and; a suit for arrears of rent should be brought 
‘within three years from the end of the agricultural] 


INDIAN: OASRS, 
MIDNAPUR ZAMINDARY COMPANY LD..0, JAGA NATH SARANGI, 


in September 1918 is within ` time, 


making the 


(is 1 


r eo” 
miso ` 


yearin which the arrears become due. Whore, 
however, a co-sharer landlord brings, a . suit for 
apportionment of rent making the tenants, -and the, 
other oo-sharers parties to the suit, the right to 
recover rent is deemed to he held in suspense, till a 
decree is, passed in ‘the suit. [p. 315, col. 1.] 


. Appeal from a deoision of the Judioial. 
Gora DS Ranchi, reversing & desision 
of the Deputy. Colleotor, Purulia, , 

Mr, 9. Ñ, Palit, for the Appallante. 

Mr, G. 0. Pal, for the Respondents. 

JUDGMENT.—The only contest in this 
dase is as ‘to whether the slaim for rent’ 
for the years 1319 to 1321 was barred 
by limitation or not. The learned Judisial 
Commissioner, disagreeing with the “Deputy 


Oollestor, has held that it was barred. 


The plaintiffs have appealed and dispute 
the sorrestness of the view taken by the 
Judisial Commissioner. Their aontention is 
that, the period of limitation should be 
somputed from the 5th February 1918, 
when their share of the sonsolidated rent 
payable by the defendants jointly to them 
and the other landlord, Zəmindar of the 
Barabhum Estate, was determined by a 
deoree in an apportionment suit instituted 
by them against the defendants and the 
said Zemindar, and that the suit instituted 
The 
gor tentoi appears to be well founded, : 

The defendants are tenure holders of 
‘as Mouzas, Baram and Sarġngidih, bearing 
Touzi No. 307, for whieh they used” to pay a 
gonsolidated apoual jama and sess of Re. 50), 
odd’ jointly to the plaintiffs and the Zemindar 
of Barabhum, under the Chota, Nagpur 
Enoumbered Estate Mangement, At tha 
last Settlement in 1910, the mouzas, were 
separately recorded ; Baran. in the name 
of ‘the plaintiffs and Sarangidih in the 
name of the Barabhum Zemindar, but the 
rental payable to the two landlords was. not 
apportioned, 

The plaintiffs thereafter sued the defend- 
ants for rent. for the years 1319 and 1320, 
Barabbum Zemindar a pro 
forma defendant. That suit was contested 
by both the sets of defendants and was dis. 


‘miased by the Trial Court on the 6th June 


1913 onthe ground that it was not in 
proper. form, and.the plaintiffs’ share of 
rent was not speesified. This deeision was 


upheld by. the Appellate Court on the 8th 
‘February 1915, pointing out that the plaints 


iffs were not entitled fo, instifu‘ 8 the suit 
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unlesg their share - of rent in: : respekt. of” 
village Baram Was, ` . apportioned and ‘the’ 
plaintiffs’ prayer “tor ‘amendment, of. the. 
plaint by framing it acsording to seation 142; 
of ‘tha Chota - -Nagpor 


stituted a. snit for apportionment of rent 


and for. determination of their share of. 


the rent.payable by the defendants. 


. The judgment (&xhibit 2) shows that. 


both the sets of defendants, the tenure. 
holders and the Barabum proprietor resisted - 
the plaintifis’ elaim for apportionment, the. 
former on the ground that the rert was 
payable-in one’ lump and should not ‘be 
apportioned, and the latter on the ground 
that the plaintiffs were not entitled fo the 
proportionate share claimed by them. Their 
objections were overruled and the rent.was 
apportioned. and. the plaintiffs’ “ share was 
determined on the 5th February 1918. No 
doubt, under section 52 read: with sestion 234, 
of the Chota Nagpur Tenancy. Act, the rent, 
falls due on .the last day of. daak quarter, 
of the agricultural year and the suit for 
arrears. of. rent should be brought within, 
three years from the end of the agrionltural 
year in whish the arrear became due. But, 
the right to .resover rent is, under oertain 
giroumatancer, sushfias those in the present 
oase, deemed to have been held in:suspense. 
and when the rightis revived a fresh.causa 
of action arises and the time to bring an 
aotion for. rent sommenses from the date 
of revival of the right, This prinsiplə ig 
to te gathered from the deoision of their 
Lordships of the Judisial Committee in the 
sase of Ranee Surnomoyee y Shooshee Mokhee 
Burmonia (1). In that case the Zamindar 
had purehased the holding in execution of 
his. rent-deores. The sale was subsequently 
set aside on the application of the judg- 
ment-debtor. The snit for arrears of rent 
which acorned during the pendensy of the 
proseedings to set aside the sale 
was necessarily instituted after more 
than three years from the date they 
became dae. Their Lordships held that 
gestion 32 of Ast Xof 1859, similar in its 
provision to section 234 of the Chota Nagpur 
Tenancy Aot, did not bar the anit, and that 
the arrears of rent were suspended and 
" 1) 11 W.B (P, 0.) 6; 2 B.L. R. (P, 0) 10; 12 M. 
LA. 244; 2 Buth. P, an ae 3” Bar. P.O, J. 424; 20 
B.. B. 881. = ee asy i 


A t 


Ténancy Act -was- 
rejected. Consequently, -the plaintiffs in: 


besame astually dus.when the sale- was set 
aside and the holding was restored to the, 
tenant, The principle. enunoiated by their 
Lordships was applied in the cases of. 
Eskan Ohunder Roy v, Khajukh Assanoollah. 
(2), Deen Dyal. Parayvanick v. Radha Kishorea 
Debes (3), Rangayya Appa Rao v. Bobba 
Sriramulu (4) and Raghunath v. Sarva (5). 
Some of these oases are directly applisable 
to the present oase, 

‘In order -tc enforee the share of rent 
in respeot of a portion of the holding 
falling. in. the Takhata of a proprietor, ha. 
must get his share of rent determined in 
a proper apportionment suit, making the 
tenant andthe other ao. proprietors parties, 
thereto:and, unless that is done, he sannot 
institote a suit for his share of the rent, 
This is a familiar. prosedure and igappli- 
sable to the present: ease. The plaintiffs, 
therefore, sould not enforse their share of 
the rent due from the defendants without 
having it determined -in the apportionment 
suit, the desree wherein,was passed on the 
Sth February 1918. -As a matter of faot, 
the. plaintiffs’: attempt to: recover tha rent, 
without the apportionment suit -failed. and 
the objection to the maintainability of the 
suit without the rent having been -appor- 
tioned .in a proper suit prevailed, I do not. 
understand how, the plaintiffs sould have. 
suoceaded in regovering their share of the 
rent by bringing a suit under sestion 142 
of the Chota Nagpur Tenancy Aot for, after 
the mouzahs were separately recorded at the 
Settlement of 1910, the plaintiffs aeased to 
be oso-sharers with ‘the Barabhum Estate. 

Apart from thie, the Appellate Court in 
the rent suif sipati heid that the claim 
for separate rent was not maintainable 
unless the plaintiffs’ share was determined. 
I am, therefare, afraid the Court below is 
wrong in thinking that there was no necessity 
for the plaintiffs “ to go to Court to baye the 
proper rent determined,” and that they could 
have ' gyed for rent making the Enoumbered 
Estate a -pro forma defendant. In the 
apportionment suit itself both the sets of 
defendants objected to the maintainability 


(2) 16 W. R. 79; 8 B. L, R. 557 note. 

(3) 17 W. R. 416 at p. 416; 8 B. L. R. 536. 

(4) 27 M. 148 (P. 0); 8C. W. N. 162; 14 M.L. J. 
3.6 Bom b. R. 241; 31 I.-A.17; 8 Sar. P.O, J, 617, 

s: (6),12-Tad. Cas. 804; 7N. L. R 169, | j 
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ofthe suit and rsieed a distinet issue 
(No. 1) in that ease. The Court overruled 
the objestion and held that the suit was 
nesessary, Inasmuch as without it the plaint- 
iffs sould not institute a suit for recovery 
of their share of the rent. It is no longer 
opento the defetdants to say .that the 
plaintiffa could bring a suit for rent withont 
having reeourse to the apportionment suit. 

It isthen said that the plaintiffs sould 
institute the suit during. the pendensy of 
the apportionment proseedings before three 
years, whieh elapsed from the date the 
arrears besame due., Sush a sontention was 
overruled by their Lordships of the Privy 
Council in the ‘eases referred to above. 
Their Lordships pointed ont the fast that 
the Zemindar in that ease eould sue for 
rent during the pendensy of the proseed- 
ings, did not bar his right to institute a 
suit after the determination thereof. 

I, therefore, disagree with the view taken 
by the Qourt below and agree with that taken 
by the Trial Court, and hold that the plaint- 
iffs’ right to bring the present suit for 
rent aserued on the Sth of February 1918 
and their elaim for rent for the years in 
suit is well within time. 

The result is, that the appeal sueeeeds 
and the plaintiffs’ suit is deoread with sosts 
throughout. e 
Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECRESS 
Nos. 661, 1029 ro 1033 or 1917. 

August 6, 1919. 

Present :—Sir Lanselot Sanderson, Kr,, Chief 
Justice, and Justice Sir John Woodroffe, Kr, 
DiINESH CHANDRA BANERJEE 
AND OTBERS— D£FENDANTS— APPELLANTS 
versus 
ROMESH CHANDRA DAS axp 


OTHERS— P.alntTIFF8—REesPoNDeATs. 
Res judicata—Previous rent suit—Subsequent suit 
jor possession— Appeal, second—Point involving 
question of fact whether can be raised for first time. 


A decision ina rent suit as to the length of the 


defendant’s occupation, the main issue in which was 


whether the relationship of landlord and tenant 
existed between the parties, does not operate as 
res judicata to bar a subsequent suit between the 
same parties to recover possession by ejectment, ` 
the main issue in which is, whether plaintiff’s pos- 
session is within 12 years of the institution of the 
suit. [p. 317, col, 2: p. 318, col. 1.J 

A point involving a question of fact not taken in 
the Courts below cannot be raised in second appeal 
for the first time. [p. 318, cel, 2; p. 319, col, 1.] : 


Appeals against the deerees of the Sab- 
ordinate Judge, 1st Court, Faridpur, dated the 
15th of Desember 1915, modifying that of 
the Munsif, lst Court, at Chekandi, dated the 
24th of Mareh 1915. 

- FACTS appear from the judgment. 

Babu Sarat Ohondra Rat Chowdhury (with 
him Babu Troylokhya Nath Ghose), for the Ap- 
pellants.—The appellants are defendant No, 1- 
(the tenant) and defendants Nos. 2—6 
(landlords). The plaintiffs are the owners of 
Toust No, 6303 and defendants Nos, 2—6 those 
of Touet No. 6307. The suit was for deelara- 
tion of title and resovery of possession of 34 
bighas of land after ejesting defendant 
No. 1. The lands were under water till- 
1901 when they re-appesared and defendant 
No. 1 had sinee been eultiyating them. In 
19:4 the plaintiff was resorded as landlord: 
and defendant No. 1 his tenant in the 
Settlement proseedings, The defendants 
objested to the ecorrestnees of the record, 
and in 1912 in a fresh Resord of Rights. 
the defendants Nos. 2—6 were reoorded 
as landlords and defendant No, 1 as their 
tenant. In a rent-snit by the plaintiff 
in 1912 against defendant No. 1 the defense ` 
was that he was a tenant of defendants 
Nos, 2-6, The suit was dismissed, it being 
found that defendants Nos. 2—6 were the 
landlords of defendant No. 1 for 20 years 
and that the entry in the Revord of Rights 
in 1912 was correst. This judament- was 
affirmed on appeal. The present snit was 
instituted on 5th August 1913. A Oom- 
missioner was appointed, who reported ‘that 
part of the lands belonged to plaintiffs’ 
touzt and part to defendants’ foust. My 
points are that the suit is barred by limi- 
tatior, the plaintiff not being in possession 
within 12 years, that the defendant No, 1 
is not liable to be ejested, inasmuch aa 
he bas been found to be a tenant from 
a long time as a oultivating ryot. My 
next point is tkat the question of title 
was gone into and desided in our favour 
in the previous rent-suit. The plaintiff 
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cannot, by making defendants Nos, 2 6 parties, 
re-agitate the matter, 


Babu Jogesh Ohandra Roy (with him Baku 


Suresh Ohandra Das), for the Respondents. 
Thé case is wholly sonoluded by findings of 
fact. The point of res judicata was not raised 
in either of the Courts below. Farther,-there 
eould be no res judicata.. See Dwarkanath 
Roy v. Ram Ohand (1), 
of possession it “has been found 
favour. 

Babu Sarat Ohandra Rat Chowdhury in 
reply.—It is—not~ necassary for me to 
distinctly raise the ground of res judicata 
inasmuch as there were the deerees in 
the rent suits. See Hkabar Sheikh v. Hara 
Bewah (2), Davra Kairi vy. Ram Jewan.Kairi 
(31, Debiruddi v, Abdur Rahim (4). Denial 
does not work forfeiture. See also Nilmadhab 
Bose: v. Ananta Ram (5), Fayz Dhali ~v. 
Aftabuddin Sirdar (6), Srimatti Mallika 
Dassi y. Mekham Lal Ohowdhry (7). Plainte 
iff ‘cannot sucosed exoept upon proof of 
his own title. As regards my second point, 
defendant No. 1 is admittedly oultivating ryct 
and has been in possession aseording to 
plaintiff since 1.02. I submit that the 
ryot having acted: bona fide all along he san’t 
be ejested. See Krishna Nath Ohakravarti 
y. Muhammad Wate (8), 


in my. 


JUDGMENT, 
In No. 661 oF 1917. 
Sanpersoy, C. J.—Thia is a sesond 


appeal by the firat defendants, who are the 
sona of one Raj Ohandra Bhakta. The suit 
was brought by the plaintiffs, Romesh 
Qhandra Das and Jogesh Uhandra Das, sons 
of the late, Radhaballav Dass, against the first 
defendants, the Bhaktas, and against the 
other defendants, who may be aalled defend- 
anta Nos. 2 to 6. 

The plaintiffs are the proprietors of an 
Estate No. 6303 and defendants Nos. 2 to 6 
are the proprietors of the adjoining Estate 
No, 6307. and the suit was brought by. the 
plaintiffs to establish their right to about 
84 bighas and also to recover possession, 


(1) 26 O. 428 (P. B.); 80. W. N. 266; 13 Ind. Dec. 
(N. s.) 876, 
3 8 Ind. Cas. 660;15 O. W. N. 385; 18 O.L. J. 1. 
(3) 20 O. 101; 10 Ind. Dec. (N. 8.) 68, 
(4) 17 O. 196; 8 Ind, Deo, (N. 5.) 669, 
(5) 2 0. W. N. 766, 
(6) 6 CG. W. N. 575. 
. (7) 90. W. N. 928; 2 0. L, 
~ (8)81 Ind, Oas, 789; 21 0. 
š 563, 


J. 389. | 
W. N. 93; 23 0, Ls J. 


On the question. 


and to ejest the first defendants from the 
lands. 

It has been held by the lower Appellsta 
Court that the plaintiffs have established 
their title to a portion of the 34 bighas, and 
that sush portion formed part of the’ plAint- 
iff’s Estate No. 6308 and that finding of the 
lower Appellate Court is not contested, But 
it is alleged on bebalf of the first defendants 
that the plaintiffs sannot reeover possession 
in this suit, becasse it is barred by the Aet 
of Limitation, and it is said that the plaintiffs 
were not in possession of the land in dispute 
within twelve years before the institution of 
the suit. _ : l 

The argument may be divided into two 
portions: [t it first said that the matter is 
res judicata and then it m argued that if it 
cannot be said to res judicata there waa no 
evidence upon which the lower Appellate 
Court sould hold that the plaintiffs were in 
possession within twelve years of the institu. 
tion of the suit. As regards the question of 
res judicata it arises in this way: In 1912 
some suits were brought by the predecessor 
of the plaintiffe, as I understand, he was the 
grandfather of the present plaintiffs, againat 
Raj Chandra Bhakta,-who is the father of the 
first defendants. Those suits were for rent 
alleged to have eacerued in respest of the 
years 1909 to 1912 and the main issue in 
those suits was whether the .relationship of 
landlord and tenant existed: between the 


plaintiff and the defendant, and that issue 


was decided in favour of the defendants, 
namely, that the relationship of landlord and 
tenant did not exist between the plaintiff 
and the defendant. But the learned Judge 
held, as one of his reasons for desiding that 
issue, that the defendant had produced 
evidence and satisfied him that he was in 
possession of these lands for sumething like 
twenty years before the institution of those 
suits. The learned Vakil who argued this 
appeal relied on that finding and argued that 


tbe question of whether the plaintiffs had 


been in possession of the lands in suit within 
twelve years before the institution of this 
suit was res judicata in the rent-suit.by reason 


. of the finding that the defendant in that suit 


had been in possession for twenty years 
before the institution of therent-suit. In my 
judgment, it is not res judicata, The issue in 
the rent-suit was whether at the date of 


: the institution of the rent suits, the rela 
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tionship of landlord and tenant existed 
between the plaintiff and the defendant 
and whether rent was due from the defendant 
to the plaintiff for the period mentioned in 
the, suit, and the question whether the 
plaintiff had been in possession within twelve 
years of the institution of this suit, which was 
in August 1913, was not in issue in the rent 
‘suit, although that question may have been 
sonsidered by the learned Judge as one of the 
yaasons whieh indueed him “to some to the 
‘decision upon the issues in the rént-suit. 
Consequently, I think that the learned Vakil’s 
first point is not good, í 
Then tbe question arises whether there 
was evidense upon whish the learned Judge 
‘sould some to the conslusion that the plaint- 
iffs had been in possession within twelv 
‘years of the institution of the suit. 
In 1954 there was a publication of the 
‘Record of Righte, and in that Record of Rights 
‘the plaintiffs were entered as being the owners 
of the land in question and the firat defend. 
‘ants were ‘entered as being tenants under 
‘them; and the learned Judge relied upon 
thatentry as evidence showing that the 
plaintiffs were in possession, at all events in 
‘1904; and, inasmuch as the present suit was 
brought in August 1913 he held that the 
plaintiffs were in possessién within twelve 
yeara of the institution of the suit. The learned 
Vakil argued that, although the Reoord of 
Rights, whieh was published in 1904, 
‘would raise a presumption that at that 
“ting the plaintiffs were in possession, 
the Resord of Rights was shown to be 
‘snaceurate and .it was cancelled, to use 
his words, by the subsequent Record of Rights 
whish was published in 1912. I do not-think 
that the Record of Rights in 1904 was cancel- 
‘Jed by the ‘subsequent Record of Rights. 1 
' think the subsequent Resord of Rights merely 
dealt with the state of affairs as existed in 
1912, which ‘was the date of the subsequent 
“Record of Rights. The other point upon 
which he relied in this respect was that, 
although a presumption would arise from the 
` pablisation of the Record of Rights in 1904 
that the plaintiffs were then in possession, 
“that presumption would be completely dás- 
troyed by the decision whieh was given by 
fhe learned Munsif in the rent-suit, There, 
again, I do not agree with the learned Vakil’s 
argument, because the judgment only went 
ġo this extent that, at the time the suit was 
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instituted, the relationship of landlord snd’ 
tenant did not exist between the plaintiff 
and the defendant, and that was in’ 1912; 
and 1 think it is impossible to say that there 
was not some evidence by reason’ of the 
publication of the Record of Rights in 1904 
before the learned Subordinate Judge from 
whish ‘he could sonolnde that the plaintiffs 
were in pcessession within twelve years prior 
to the institution of the suit. Consequently; 
I think the sesond ground whioh the learned 
Vakil urged cannot be upheld. 

Finally, the learned Vakil urged that thd 
first defendants were oultivating ratyais and 
that, inasmuch as they had taken a settle- 
ment of the lands in suit from the defendants 
Nos. 2 to 6 in good faith, they ought not to 
be disturbed in their possession of the lands 
in suit. Ido not think that this point 18 
open to the learned Vakil, because it 
appears that in the lower Appellate Court 
‘his client relied upon five grounds whioh are 
set out in the learned Subordinate Judge’s 
judgment, none of whioh oovers this point. 
For that reason, Ido not think that we ought 
to entertain if now, for the firat time, iù 
second appeal, 

For these reasons, I think that this appeal 
should: be dismissed with costs. - en 

This judgment, it is sonceded, will goverh 
the other five Appeals (Nos. 1029 to 1033 of 
1917) which are acsordingly dismissed with 
oosts. : 

Woopaorrs, J.—I agree. The title to tha 
lands mentioned in the Subordinate Judge's 
judgment is not in question. The point 
taken is that the plaintiff, whose title ‘has 
thus been established, was notin possession 
within twelve years of the institution of the 
The answer to that objestion is that 
the plaintiff was in fact in possession, AB 29 
shown by an entry in the Resord of Rights of 
the year 1904, Now, if there were no othér 
evidence in the oase of possession than this 


‘Record of Rights of the year 1904, and if such 


record was (as one part of the argument goes) 
wholly inadmiasible, then the appellant might 
have made ont a ease for consideration’ in 


| second appeal. It is not, however, shown 


and this is nesessary.for the argument that 
the Resord of Rights was wholly inadmissible, 
In the first place, the Resord of Rights of 1904 
was not in fact cancelled: and, secondly, the 
subsequent suit to which referenos has been 
made did not operate as res judicata or wholly, 
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negative such effest as the law abtributea to 
an entry-inthe Resord of Rights. The issue 
in the rent-suit was sonfined to the years in 
that suit, and the fast that in soming to a 
finding on the necessary issues the Court may 
have gone into’ the sonsideration of the state 
‘of facts in an earlier period as reasons for its 
finding or otherwise, does not make the desree 
‘fes judicata and eannot have the effest of fully 
‘negativing the effeot of the Resord of Rights 
of 1944. Therefore, in my opinion, the Resord 
‘of Rights of 1904 was legally admissible in 
evidence, If ‘that be so, the only -other 
‘queation as to the weight of evidence, as to 
whether the presumption the law attaches to 
the Reaord of Rights has in faot been rebutted 
by other sirsumstances in the case. This is 
not, however, in this case a question of law 
‘and isnot a subjeot.of consideration in sesond 
appeal. Therefore, I am of cpinion that 
the ground taken as regards limitation 
fails, 


.. The sesond point was this: So far as 
defendant No. 1 is concerned, even if the 
plaintiff's title is established, still defendant 
No, l'oculd not be ejected, besause a sulti- 
vating rayat taking from a third party bona 
fide must be retained in possession, This 
point, as already mentioned in the judgment 
‘of the'learned Chief Justice, was not taken 
in any of the Courts below, and involves a 
question of fast, namely (possibly amongst 
other questions) that of good faith. There- 
‘fore, this is not a question whioh san 
be raised for the first time in second 
appeal. 

On these grounds, I think the appeals fail 
and should be dismissed with soats. 

Appeals dismissed. 


~. CALCUTTA HIGH OOURT. 

APPEAL From APPELLATE Decren No. 377 
or 1919, 
May 21, 1920. 
Present :——Mr. Justice Newbould and 
Mr. Justice Buokland. 
BALAI CHAND .PAL——DEFENDANT 
No, 1.-—APPELLANT 
versus : 

PANCHU GOPAL SEAL anp OTHERS 


— RESPONDENTS, 
Right - of way, net appurtenant to dominant teng- 
ment, naturelof. 
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Private rights of way, not appurtenant to a 
dominant tenement, like public rights of way, are 
not easements but rights in gross and can be 
enforced as such, [p. 220, col. 2.] 


Appeal against the deoree of the Sub- 
ordinate Judge, 2nd Court, Hooghly, dated 
the 25th of November 1918, reversing that 
ofthe Munsif, lst Court, at Hooghly, dated 
the 24th of November 1916, 


FAOTS appear from the judgment, 

Dr. Jadunath Kanjilal, for the Appellant. 
—My olient is in the position of servient 
owner and my learned friend’s olient: is in 
the position of dominant owner. A right 
of way along a private road does not 
give the dominant owner a right that the 
road shall not in any way be interfered 
with, that is to say, that iis width sannot be 
altered as is sought to be done in the present 
ease. My sontention i in this respeot is support. 
ed by Goddard in his eelebrated work on 
Easements, Refers also to Doorga Churn 


- Dhur v. Kally Ooomar Sein (1). Under the 


siroumstanoes, the owner of the sérvient 
tenement is within his rights to älter the 
road. Moreover, the plaintiff's suit must 
fail as defendant No. 9 was not madé’ party 
in thelower Appellate Court. He was not 
before the Court, and so the deoree i is bad 
and muast-be set Aside. 

Babu Devendranath Mandul, -for the Re. 
spondents,—My learned friend cannot gét 
round the findings of fact and it will not 
do for him to misapply prineiples of law, 
There is no question of- dominant tenement 
and servient tenement in the present oase. 
Defendant No. 1 is not the owner of the 
seryient tenement, The property purehased 
by him did not inelnde any portion of the 
pathway. Plaintiffolaims * rights in gross’ 
against defendant No. 1. The owners of 
servient tenement are: defendants Nos, 2 
to 9 and have not preferred any objestion. i 
was a mere mistake, that defendant. No. -9 
was not made a party, _Buthe has been 
brought before your Lordships, Moreover 
this sort of objestion requires to be taken 
ab an earlier stage. ck 

Dr, Jadunath Kanjilal replied, 


o JUDGMENT. ` 

NewsovtD, J.—This appeal is againat 
a decree deslaring thé plaintiff's right of 
way over certain land and also emai 
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chim a mandatory injunction against defend- 
ant-No. 1 for the demolition of a wall, 
Defendant No. 1 isthe appellant. 

The facts whish are now undisputed are 
‘a8 follows :—-There was formerly a bari 
belonging to one Shyam Chand Mallick, the 
predeoessor-in-interest of defendanta Nos. 2 
to 8. The west portion of ‘this bart was 
sold to the predesessor of the plaintiff, 
At that time, a passage for mehters was 
reserved between the land sold to the plaint- 
iff's predesessor and the land reserved by 
Shyam Chand -Maulliek. Subsequently, the 
land to tbe- sast- ofthe passage was sold to 
the defendant No. 1. The question in dispute 
‘is the width of the northern portion of 
this admitted passage. 


The finding of fhe lower Appellate Court 
‘ia that at the time of the sale to the 
plaintifi’s predesessor, Shyam Chand asaom- 
modated him by allowing him the use of 
‘the entire land inelading plots A, B, O, D, 
The plots A, B, O, D is the plot in dispute. 
It is also found that the plaintiff has 
suseceded in proving that he used the entire 
pathway .for. a long time and certainly for 
more than twenty years openly, peaseably, 
‘as of right and without interruption. Those 
findings are sonelusive in sesond appeal. 


The learned Pleader for the appellant 
relies on a passage ja Goddard on Easements 
which was quoted with approval by a Bench 

of this Court in Doorga Ohurn Dhur v. 
Rally Coomar Sein (1). This passage is to 
the effest that “a right of way slong a 
private road belonging to another person 
does nol generally give the dominant owner 
a right that the road shall in no respest 
be altered, or the width decreased.” But 
that prineiple, in our opinion, oannot be 
applied to the present case besause, as bet- 
. ween the sontending parties, the plaintiff 
and defendant No. 1, it is not a question 
between the owners of a dominant and a 
servient tenement. -It ia found that‘ the 
_property purchaged by defendant No. 1 
did not inelude any portion of the pathway 
or any portion of the disputed plot A,B, O, D. 
If, as found, this plot was made a part 
of the pathway when the original home- 
“stead was divided, the defendant No. 1, as 
‘purehaser of the eastern portion of the 
homestead exeluding this pathway, is not 
the owner of the servient tenement. The 
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same author, Goddard, in his Law of Ease- 
ments, 5th Edition, at page 101, remarks— 

' Private rights of way not ‘appurtenant 
to a dominant tenement, like publis rights 
of way, are also not easements, but rights in 
gross, ?” and that is. the right here slaimed 
as against the defendant No. I. The 
owners of the servient tenement are apparently 
the defendants Nos. 2 to 9 and they have 
taken no objection, nor apparently - have 
they appeared at any stage of the suit, 
On the findings, therefore, the plaintiff is 
entitled to have his right of way over this 
land declared and to have an injunostion 
against defendant No. 1 for the removal 
of the wall whieh is built obstrusting this 
right of way. 

The sesond point taken is that, the suit 
must fail beeause defendant No. 9 was not 
made a party in the lower Appellate Court. 
Apparently, by some mistake, defendant 
No. 9a name was not entered in the deeree 
and this was the reason why he was not 
of the respondents when the plaintiff 
appealed. Reliance is plased on the 
desision in Madon Mohan Ohattopadhya 
y. Akshoy Kumar Baruri (2). But in 
that oase all the servient owners 
were not before the Court when it finally 
dealt with the matter. Defendant No, 9 
has; however, been made a party before us, 
That, in our opinion, remedies the formal 
defest. And I must also point out that 
this objection, being one of the non-joinder, 
should have been taken in the lower Appel- 
late Court when it aould have been , Ts 
medied there. 

The appeal fails on both the 
argued and is dismissed with sosts. 

BUOKLAND, J.I agree. 


points 


Appeal dismissed, 


(2) 5 Ind. Oas. 28; 140. W. N. 15. 
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ALLAHABAD HIGH GOURT. 
URI MINAL Reviston No. 435 or 1920, 
August 19, 1920, 
, Present :—Mr. Justise Gokul Prasad. 
GOKAL CHAND—Petitioner 
versus 


EMPEROR —Oprosure Party. 
Penal Code (Aet XLV of 1860), ‘ss. 323, 353— 
Public servant, not acting as such, assault on—Offence. 


A Tahsildar was requested to procure some 
camels for military purposes; he deputed soma of 
his peons to procure the camels, and while they 
were persuading the owners to take their camels to” 
the Tahsil, the accused, who was unconneoted with 
the camel owners, assaulted one of the peons. He 
was tried and convicted under section 363 of the 
Penal Code : 

Held, that the peon was not actingin the dis- 
charge of his duty as a publio servant, and that the 
conviction conld not be sustained, but fas some 
injury was inflicted by the acoused he was liable to 
conviction under section 323 of the Penal Code. 


Oriminal revision against the desision of 
the Sessions Judge, Agra, dated the znd 
of July 1920, i 


_ Mr, Bam Nama Prasad, for the Petitioner. 
Mr. R. Malcomson, Assistant Government 
Advosate, for the Crown, 
JUDGMENT.—In this case the applicant 
has been sonvisted and sentenced for assault- 
ing a publies servant in the dissharge of his 
duty. The oase for the proseontion was that 
some camels were required for military pure 
poses and the Tabsildar of Agra was instrust- 
ej to sesure some for selection and parchase. 
He sent a Jamadar with come peona to pro 
cure camels and persuade the owners to take 
them to the Tahsil for the purpose. 16 appsars 
that near the shop of the aseused, whish is in 
Mohalla Tajganj, some camels were found 
standing and the Tahsil Chaprasis were perauad- 
ing the owners to take the samels to thes Tahsil. 
The owners were not willing to do so aud a 
sort of argament ensued between them, 
On this the asaused cams down from his 
shop and strast one of the paons twice with 
a stick and the owners of the camols, taking 
advantage of the opportunity, disappeared, 
This story has been believed by the 
two Oourts-below and the asoused has bsen 
sonvisted and sentenced to six weeks’ rigorons 
imprisonment and a fine of Rs. 50. He 
somes here in revision. Tha first point 
taken by Mr. Ram Nama Prasad, who has 
argued the case with his usual great oara 
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and ability, is that it has not baen shown 
that the Tahsil Chaprasis were sobing as 
publio servants when they wanted tfo taka 
the oamels to the Tahsil and he has referred 
to sertain cases in whioh I do not thin’, it 
nesasaary to enter into detail. Mr. Maloomsoan 
on behalf of the Crown relies upon Regula- 
tion XI of 1806 as being one which shows 
that if was the duty of Tahsildar ora lika 
officer to supply the Military Authorities 
with fasilities for transport, ets., when required 
to do so.” [ gave the learned gentlamen who 
appear on either side an opportunity to show 
what the exest military necessity was for 
which thsse oamela were required and to 
see whether the sase came within the pur- 
view of Regulation X{ of 1805, Thea result 
was not ab all satisfactory as the rasord 
does not disslose the reason why these samala 
were required. Ths oaonvistion, therafora, 
oannot stand under ssabion 353 of the Indian 
Penal Code as if has not been shown that 
the Chaprasis were acting as public servants 
in the discharge of their duties. It is, 
however, urged by Mr. Msloomson in reply 
that, evan if that is not so, the accused who 
had nothing to do with the osoamel; had 
no business to some forward and attack the 
Tahsil Chaprasis,.and be liable to ba aon- 
vioted ander sestion 323 of the Indian Penal 
Code. He relies upon a oase of Queen. Empress 
v. Dalip (l) in which the sonvistion of the 
aooused was upheld under section 323 of tha 
Indian Penal Oode. The injury was a very 
trifling one. The acanused is a young man 
who has just attained majority and was 
possibly carried away into assaulting the 
Chaprasis who were, as I have said above, 
not justified in taking the camels to the 
Tahsil, |, therefore, alter the conviotion 
from one under sestion 353 of the Indian 
Penal Code to one under sestion 323 of the ` 
sims Code. He has had five or six daya 
in jail and I believe it will be a suffisient 
warning to him for interfering with the 
affairs of others in fatura, In other ra3pasts 
the applisation is dismissed. 
Conviction altered; 
Sentence reduced, 


(1) 13 Al 283, AL W. N. (1393) 448 Tad, Doo, 
(N. 8.) 871. 
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PATNA HIGH COURT. 


Corrack O1rcuit, 
SPECIAL BENCH. 


Orvis Revision No. 62 or 1919, 
4 May 9, 1919. 

Present :—Sir Dawson Miller, Kt., 
Chief Justice, Mr. Justice Coutts 
and Mr. Justiee Das, 
MOHAN DAS PUJHARI—Petiriongr 
versus 


EMPHROR—Opposits Party, 

Legal Practitioners Act (XVIII of 1879), s. 36— 
Tout—Procedure in declaring person a tout— District 
Magistrate, whether can delegate his powers to Subor 
dinate Magistrate. 


Before directing the inclusion of a person’s name 
in the list of touts, it is necessary that proceedings 
should be taken in @ecordance with section 86 of 
the Legal Practitioners Act, and the person be 
given an opportunity of showing cause against the 
inclusion. [p. 323, col. 2.] 

The duties $o be undertaken under section 86 of 
the Legal Practitioners Act cannot be delegated 
by any of the officers mentioned therein to their 
subordinates. [p. 328, col. 1.] 


Appesl against ‘the order of the District 
Magistrate, Balasore, dated the 4th January 
1919, 


Mr. Gajendra Prosad Das, for the Petitioner. 
JUDGMENT. 

MILLER, O. J.—This ig an application in 
revision on behalf of one Mohan Das Pujhari 
asking us to set aside an order of the 
District Magistrate of Balasore insluding the 
name of the petitioner in the list of tonts 
framed under seetion 36 of the Legal 
Praotitioners Ast. The oase for the peti- 
tioner is that there is nothing to show that 
the District Magistrate sould be satisfied by 
any evidenee that the petitioner was a 
tout; sesondly, that there was no evidense 
resorded in accordanse with the provisions 
of that section; thirdly, that, in so far 
as aby inquiry was held or any evidence 
recorded, this inquiry was held and the 
evidénse recorded not by the District 
Magistrate himeelf but by the Sub-Divisional 
Officer, and that the Distriet Magistrate had 
no power under the seetion to delegate his 
authority to the Sub-Divisional Offiser. 

What happened was that, upon an anony- 
mous petition being sent to the District 
Magistrate somplaining of the action of the 
petitioner, the Deputy Magistrate, who 
appears to have dealt with the ease, ordered 
the Poliee to make an inquiry and report, 
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That was on the 14th November 1918. The 
-Polise apparently made some inquiries and 
sent a report signed by a Sub Ipspeotor on 
the 2nd December 1918 in which they 
reported that inquiries had been made from 
the village chaukidar and daffadars and 
some villagers and they had ascertained that 
the petitioner was a tout and very often 
visited Court. Thereupon, the petitioner was 
called upon to show sause before Mr. Bose, 
the Sub-Divisional Officer of Balasore. On 
the 14th December, he seems to have appear- 
ed before the Sub-Divisional Officer and filed 
a petition to the effect that the sabarges 
against him were not true and that be was 
not a tont. Mr. Bose, the Sub-Divisicnal 
Magistrate, thereupon ordered Mr. Samad, a 
Deputy Magiatrate, to make an inquiry and 
report and on the 3rd January, Mr, Samad: 
reported that be had inyuired of olerka and 
peshkars in several Ocurts and publis offices, 
and that nearly all of them said that ‘the 
petitioner was a tout and frequently same 
to Court and that, in his opinion, the. 
petitioner was a professional tout and he. 
reoommended that he should be so declared, 
This report was made fo, and reseived by, 
the Sub- Divisional Officer either on the same 
dey or the following day and on the follow- 
ing day, the 4th January, Mr. Bose, the 
Sub. Divisional Officer, passed an order to this 
effeot-— 

“The sause shown by Mohan Das Pajhari 
sannot be aceepted. Maulvi A. Samad, De- 
puty Magistrate, made a losal irquiry and 
his report shows that ascused habitually acta 
asa tout, His name may be inoluded in 
the list of touts under sestion 36 of the’ 
Legal Practitioners Act, Submitted to 
District Magistrate. f 

(Sd.) S, C. BOSE, 
Sub- Divisional Officer.” 

In tho margin of that order appear the 
following words: “Approved. (Sd.) M, K. 
Deb ” and the date, the 4th January 1919, 
Mr. Deb is the District Magistrate of’ 
Balasore. 

Turning to sestion 36 of the Legal Praoti- 
tioners Aot, it ia quite elear that the only’ 
person in the present instance who would 
be entitled to plase the petitioner's name on” 
the list of touts would be the Distriat 
Magistrate himself, That sestion provides’ 
that a District Magistrate (amongst other ' 
officers) may frame and publish list of 

© 


Vel. LIX] 
RADHA EKISSEN 0, FATEH OHAND. 


persons proved to hia satisfastion by evidence 
of general repute or otherwise, habitually to 
act as touta, and may, from tims to time, 
alter and amend auch lists. Itis quite clear, 
from what I have just said, that it would be 
vary diffisult, indeed, to say. that there had 
been any proof whatever to the satisfastion 
of the District Magistrate that the petitioner 
was a tout. The Distriat Magistrate held no 
inquiry, he recorded no evidence, he~ had no 
opportunity of seeing the witnesses who gave 
evidence before Mr. Samad, the Deputy 
Magistrate, and all he did was to approve 
and sign an order made by the Snb- Divisional 
Officer. Further, the sestion nowhere pro- 
vides that these duties, whieh are to be 
undertaken by the officers who are men- 
tioned therein, can be delegated by any of 
those officers to their subordinates and it 
seems to me that in both these respects thia 
order whiah was not made by Mr. Deb, the 
District Magistrate, but merely had his 
approval sannot possibly stand. The matter 
has baen before the High Court of Caloutta 
oo.more than one ossasion on facts very 
similar to the present and, in the oase of 
Chandi Oharin Dey, In re(1), there is a devision 
of the Acting Chief Justice, Rampini and 
Mr.-Jastioe Ryves whieh appsars to me to 
apply to the erisumstances of this sass, In 
that easea Sab- Divisional Officer salled on a 
person to show sause why he shonld not be 
deslared a tont. He shewed cause and the 
Sub- Divisional O ficer after recording evidense 


on both sides, submitted the proseedings with 


his report to the Distriet Magistrate who, 
after perusing them, passed orders deslaring 
the person to ba a tout. In such sirsum- 
stanoas the High Court of Oaleutta, acting 
upon the authority of an earlier unreported 
deoision of the Obief Justice and Mr. Justiog 
Banerjee in 1897, set aside tha order on the 


ground that it was made in contravention of. 


the powers granted by sestion 36 of the 
Legal Prastitionera Aot. I am unable ta 
distinguish the facts of the present case from 
the material fasts in the case just referred to 
and, in my opinion, this order must be set 
aside on the grounds already stated. We 
have no materials befora us, nor is it any 
part of our duty to expresa any opinion, a3 to 
the sonclasiveness or otherwise of the 
evidense upon whieh the sSub-Divisional 


(1) 12.0, WaN, 842, 
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Offiser and the Deputy Magistrate saoted. 
However that may be, before the petitioner 
ean be deslared a tout it is nesessary that 
proseedings should be taken in aseordanse 
with section 36 of the Legal Prastitioners 
Aat; and, moreover, that he should be given 
an opportunity of showing sause against the 
inoluaion of his name in the list of touts, 

Courts, J.—I agree, 

Das, J.—I agree. 





CALCUTTA HIGHSOURT. 
OerminaL Reviston No. 820 or 1918, 
= Ostober 1, 1918, 
Present:—Mr. Justise Fleteher, and 
Mr, Justices Walmaley. 
RADHA KISSEN GOENKA~— 
COMPLAINANT— PETITIONER 
versus - 
FATEH CHAND BORAH—Acousep 
—QOprosite Parry, 


Oriminal Procedure Gode (Act V of 1898), s. 403—~ 
Plea of previous acquittal—-Magistrate, duty of, 


A decision that a prosecution ig barred under the 
provisions of section 403 0f the Oode of Oriminal 
Procedure ought not to be arrived at without an 
investigation of the facts put forward on behalf of 
the complainants. 

Rute against the order of the 2nd Prosi. 
dency Magistrate, Caleutta, dated the 12th 
June 1918, 

Babus Daseratht Sanyal,and Bodhi Satwa 
Sen, for the Petitioner, ' 

Babus Manmatha Nath Mukherjee and 
Heramba’ Ohandra Guha, for the Opposite 
Party. f 

JUDGMENT.—We make the Rule absolute 
inthese terms: In our opinion, the learned 
Magistrate struok too early in desiding that, 
having regard to the provisions of seation 
403, Oriminal Prosedure Code, the present 
prosesution sould not. bo maintained. Itis 
quite slear that the Magistrate ought not 
to have arrived at sush a sonelusion until 
he had an investigation of the fasts put 
forward on behalf of the complainant. The 
order of the learned Magistrate must be set 
aside and the case remitted to his Court for 
being disposed of aecording to law. 

Rule made absolute, 


394 
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BOMBAY HIGH COURT. 
ORrImMINAL Conrinmation Cass No, 4 or 1920 
Wira Oriminan Appeat No, 61 or 1920, 
| Marah 21, 1920. 

Present :—Sir John Heaton, Kr., Acting 
s Chief Justise, Mr. Justice Shah 
and Mr, Justice Hayward, 
EMPEROR—Prosecuror 
versus 


OUNNA—Accusep, 

Evidence Act (I of 1872), ss. 24, 182—Criminal 
Procedure Oode (Act V of 1898), ss. 164, 889 (z)— 
Confession, what is—Confession recordéd by Magis- 
trate, procured by Police Officer, admissibility of— 
“Compelled to answer,” meaning of—Approver, con- 
seen statement of, admissibility of, in subsequent 
trial, 


Any statement made by a person which would 
suggest an infer@nce as to his guilt may be a 
confession within the meaning of section 24 of the 
Indian Evidence Act, [p. 327, cols, 1 & z.] 

lf itis found that a confession recorded by a 
Magistrate under section 164 of the Oriminal 
Procedure Code was procured by a Police Officer 
by the offer of an inducement, the confession 
becomes inadmissible under section 24 of the 
Evidence Act. [p. 826, col. 1.] 

Unless a person objects to any „question the 
anawer to which is likely to criminate him he 
cannot be said to have been compelled to give such 
answer within the meaning of the proviso to section 
132 of the Evidence Act. [p. 2, col. 2] 

Per Shah, J.~BSection 44 of the Evidence “Act 
would apply even if the pewon who is said to have 
made the confession was notan accused person at 
the time that he made the confession. lt is suffi- 
cient if the person ultimately comes to be an 
acoused person with reference to the charge in 
respect of which he is said to have made the 
confession, [p, 827, col. 2.] 

Though the statements made by an approver may 
be given in evidence against him under sub- 
section (2) of section 389 of the Criminal Precedure 
Code, it cannot be said that the operation of 
section 24 of the Indian Evidence Act, is 
altogether excluded. Ordinarily, the inducement 
that would appear on the surface would be the 
inducement ot the pardon legally tendered and 
accepted under the provisions of the criminal 
Procedure Code. But ifit is shown in any case 
that there was some other influence simultaneously 
proceeding from any other authority which would 
invite the application of section z4 of the Indian 
Evidence Act, then the confessional part of the 
statements would become inadmissible by virtue 
of the provisions of that section. |p. 5z,, col. .] 

Per Heaton, Actg, C. J.—\( Hayward, J, Semble).—A 
statement falling within clause 1.) of section 89 
of the Criminal Procedure Lode is removed from the 
nce of section 24 of the Evidence Act. [p. c34, 
col, 2, 


Criminal confirmation sase from sonvistio® 
and sentence passed by the Sessions Judge’ 
Kanara. 
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Mr, Y. N. Nadkarni, for the Appellant. 

Mr. 5. S. Patkar, Government Pleader, 
for the Orown. 

JUDGMENT, 

Saar, J.—It will be convenient to give a 
brief statement of the facts relating to this 
case. The aecused, Cunne, and the deceased, 
Dev Naik, went together from Halgeri to 
Byadgi. The purpose of the trip was to sell 
the betel nuts belonging to the deseased Dev 
Naik They returned from Byadgi to 
Halgeri cn the morning of the 4th of Janu- 
ary 1918. The deseased had with him nearly 
Rs, 400, being the proceeds of the sale of his 
betel-nuts; and this fact was known to the 
accused. The deceased went in the afternoon 
of that day to Hosur, an adjoining village, 
and returned in the evening back to the house 
of Cuonne. The deceared left the honse of 
the eceneed during the night for hia native 
p’ace Hukli, and on the way from Halgeri to 
Hukli he was murdered on.the night of tha 
4th 5.h of Jannary 1918, The news of his 
death was received on Sunday the 6th of 
January. His body was found with a num- 
ber of wounds, but the money was not found. 
A report was sent by the Police Patel. But 
that report was cent back fcr an 
entirely unsatisfactory reason A _ sesond 
report was sent on the 7th, and the Sab- 
Inspestor, Malhar Bhatt, arrived on the 7th. 
Thereafter, the acoused was arrested and be 
was sent up in due course to the Magistrate 
to bave his eonfeseion recorded. The 
accused reaohed the Magistrate whose oamp 
was at Sampkhand and made a confession on 
the llth of January 1918. In this sonfes- 
sion he implioated three persons, Naraspra, 
Abdul Ajij, and Faridtab, as being seanoerned 
in thie morder,‘ and, bricfly speakirg, he 
admitted that Łe was preeent, and saw the 
actual ocmmission of the crime by theee three 
pereons. lhis eaonfession is very long and 
full of details desoribing fully the first meeting 
of the deceared ard the accused at Halgeri, 
the trip to Bysdgi, the business dore at 
Byadgi, the return jcurney from Byadgi to 
Halgeri, Lis movements at Halgeri on the 
4th January, his jourrcey from Halgeri at 
night towards Hokli, and the details oon- 
neoted with tbe oseurrence of the murder of 
Dev Naik. Then, on the Ist of February 
191&, the Committing Magistrate, to whem 
the oase was sent up against the three perscns 
remed ky him and the present accused 
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. tendered a pardon to him under seation 337 
of the Criminal Prosedure Oode ; and he was 
Specifically warned that the essential son- 
dition of the tender of the pardon wan that 
he was to make a true and full disslosure of 
the whole of the sirsumstances within his 
knowledge relating to the murder of Dev 
Naik and that, if he failed to fulfil that son- 
dition, he would forfeit the pardon, that 
he would be liable to bə tried on the 
sharge of murder, and that his statement 
sould be used in evidence against him, He 
ascepted the pardon and he was then examin- 
ed by the Committing Magistrate on the 
Ist and 2nd of February 1918. He sub- 
stantially repeated the story told by him in 
his confession in the same detailed manner. 
Ultimately, at the trial of Narsappa, Abdul 
Ajij and Faridsab, on the charge of murder 
of Dev Naik, he repeated the same state- 
ment in Mareh 1918, This statement also 
is detailed and substantially a repetition of 
the story told by him in the first oonfession. 
The result of the trial, however, was that 
the three ascused who were then sharged 
with the murder of Dey Naik were acquitted 
and the learned Sessions Judge suggested 
that the proper authorities should investigate 
into the sondust of the investigating Sub- 
Inspestor, Malhar Bhatt, and various matters 
sonnected with the investigation, At the 
end of the trial apparently the present 
acoused was allowed to go. There is no 
mention made in the judgment as to the 
opinion formed by the Judge about the 
effect of his view of the sase on the pardon 
tendered to Cunna. 

Subsequently, there was an investigation 
by a SubInspestor belonging to the 
Oriminal Investigation Department apparent- 
ly against Malhar Bhatt. There is no evi- 
dance in this ease as to the details of this 
investigation, nor is there anything to show 
as to when exactly it was definitely realised 
by the Crown that the story told by Cunna 
at the murder trial was positively false. 
We find that proeeedings were initiated 
against Malhar Bhatti in the beginning of 
the year 1919. In January 1919 the present 
gocused was examined as a witness in the 
ease before tha Committing Magistrate when 
in effect he stated that the murder was som- 
mitted by him and two others whose names 
be was not prepared to mention, and he 
gave a Idetailed account as to how he was 
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indused by Malhar Bhatt to put forward 
the detailed story whioh he had put forward 
in his confession and how Malhar Bhatt had 
promised to see him safe with reference to the 
charge of murder. Ha also narrated that 
he had given R». 350 as a bribe to Malbar 
Bhatt in consideration of the favour whish 
he had undertaken to show to the asoused, 
Malhar Bhatti was in fast sharged with 
giving and fabrisating false evidense, with 
falsifying official resords with a view ta sava 

Ounna from legil punishment, with ressiving 
bribes from the assused Canna and his father, 
aud with extorting money from Bira, the 
brother of the deseased, Day Naik. Malhar 
Bhatt was sommitted to the Court of Session 
and at his trial the present aesused made 
another statement in May 1949 in whieh he 
sabstautially adhered to the‘atory whioh ha 
had atated before the Committing Magistrate 
in that case. Malbar Bhatt was sonvioted 
of all the sharges, The learned Jadge 
observed af the end of his judgment that it 
would be obvious to all conasrned that Ounna 
had not fulfilled the oondition upon whish 
his pardon depanded, 

. Thereafter, apparently, proseedings were 
taken against the present ascused on the 
charge of murder in Desember 1919, and as 
a result of those prosstdings he was tried by 
the Sessions Judga of Kanara with the aid 
of Assessors. The Assessors were divided 
in opinion. One was of opinion that the 
asoused was guilty: the other was of opinion 
that he was not guilty. The learned 
Sessions Judge same to the sonslusion that 
the aharge against the ascused was establish. 
ed and sentenced him to death subjest to oon- 
firmation by this Court. We have sonsidered 
the appeal preferred by aseused as also the 
question of the confirmation of sentenee, 

There san be no doubt in the oase that 
Dev Naik was murdered on the night of the 
Ath-5th January 1918. He was last seen before 
he left Halgeri for his native village of Hukli 
on the evening of the 4th by the wife of the 
present acoused at her plase, and subsequent- 
ly was found dead with a number of wounds 
on his person without the money whieh he 
had with him. The medieal evidense also 
indiaates that, in all probability, there were 
more persons than one eonserned in this srime, 
The evidense in the case, apart from the 
statements of the acoused, with whioh I 
shall presently deal, is meagre as to the 
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identity of the murderer. That evidense is 
suffisient to suggest a suspicion against the 
accused, But, apart from his statements, the 
evidense, in my opinion, is wholly insufficient 
to establish the guilt of the acoused, That 
is the view taken by the Sessions Judge, and 
with that view I agree. There is nothing 
definite against the asensed in his immediate 
sonduet after he was seen by the Polies Patel 
when the information of the death of Dev 
Naik was reseived and after the Sub-Inspec- 
tor arrived on the saene, In the present 
proceeding he has denied his guilt; and his 
having pointed out the two pieces of a scythe 
is not of any real importance to sonnect 
him with the erime in view of the diselosures 
as to the produstion of property. and the 
stains of human blood on the scythe and the 
pen-knife in the proseedings against Malhar 
Bhatt. The witness, Kare Naik, has been 
examined to prove an oral sonfession made 
to that witness. The Judge has: refused to 
rely upon that evidence and in my opinion 
rightly, The evidence of the witness, Ganesh, 
is not sufficient to establish any sonfession 
on the part of the aseused, and if the other 
statements of the accused are not admissible, 
it is: difficult to see how the evidense of 
Ganesh sould be relied upon to establish any 
eonfession on the part df the asoused. 

The question of the admissibility and the 
weight to be attashed to the various state- 
ments whieh the aseused has made is very 
important in this sase, because the eonvia- 
tion’ sould be sustained, if at all, provided 
those statements are found to be admissible 
in evidence and reliable so far as they 
relate’ to his inoulpation in this erime, 
I shall first deal: with the confession 
made by the soaused on the lith of January 
1918. That was a sonfession resorded by 
the First Class Magistrate under seotion 164 
of the Criminal Prosedure Code, The sub- 
sequent diselosures slearly establish the fast 
that that was'a statement made by the 
aceused when’ he was entirely under the 
inflnense of the then investigating Sub- 
Inspeetor, who undoubtedly had offered him 
indueement to make it, and that is enough 
to make: the eonfession irrelevant under the 
provisions of section 24 of the Indian 
Evidenee Aat. I do notdesire to elaborate 


this point beeause that view was- not: 
sontested by the learned Government’ 
P leader; ` 
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The next two statements in point of time 
are the statements whish he made before 
the Committing Magistrate and the Sessions 
Court in the murder sase against the three 
innocent persons. At that time he was 
examined’ as a witness beoause a pardon 
was tendered to him under the Code of 
Criminal Prosednre, and it is slear to my 
mind that under section 339 the acoused, 
by wilfully sonosaling essential information 
and making false statements with regard to 
those persons who were then under trial, 
did render himself. liable to be tried for 
the offence in respeot of whieh the pardon 
was so tendered, or for any other offense 
of which he might have been guilty in oon- 
nection with the same matter. These state. 
ments whioh are made in the proseeding in 
whioh the asaused was examined on oath 
as a witness in virtue of the pardon tendered 
to him may be given in evidence against 
him under sesticn 339 (2), when the pardon 
has been forfeited. J 

I just pause here to deal with tbe 
point as to whether the pardon is forfeited. 
The aesused has ‘not relied upon the 
pardon at this trial; and if sesms 
to me elear, in view of the statements 
which he subsequently madein Malhar 
Bhatt’s sase, that he failed to fulfil the 
sondition of making a full and true dis- 
closure of the whole of the airoumstanoces 
within his knowledge relating to this 
murder and to every person sonsernsd 
whether as prineipal or abettor in the somn» 
mission thereof. Therefore, these statements 
may be given in evidence againat him. 

It is urged, however, on :behalf of the 
sosused, that the provision in section 339 
(2) does not entirely abrogate or supersede 
sestion 24 of the Indian Evidenee Ast so 
far ag these statements are concerned, and 
that the express provision is intended to 
make it elear that the tender of pardon 
would not make them inadmissible. It is 
argued that if it san be shown in a par- 
tienlar oase that, apart from the induse- 
ment of the legal pardon, the witness has 
given his evidence under sush other inflaense 
as would invite the application of seetion 
24 of the Indian Evidence Ast the parti. 
sular statement which would amount to a 
eonfesssion on his part would be irrelevant. 
On the other hand, it is urged for the 
Crown that séetion 339, sub-seation (2) of 
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the Oriminal Prosedure Code prastically 
Supersedes gestion 24 of the Indian Hvidense 
Ast when onse a pardon is tendered to a 
person and assepted by him and that person 
has given evidence as a witness under the 
benefit of that pardon. This is by no means 
an easy point; and, after a careful sonsidera- 
tion of the arguments urged on both sides, 
I have come to the sonslusion that though 
the statements made by an approver may be 
given in evidence against him under sub seg- 
tion (2) of sestion 339 of the Crimial Prose- 
dure Code, it cannot be said that the operation 
of section 24 of the Indian Evidenss Ast 
is altogether exsluded. Ordinarily, the in- 
dusement that would appear on the sur- 
fase would be the inducement of the 
pardon legally tendered and accepted 
under the provisions of the Oriminal Pro- 
cedure Code. Bat if it is shown in any 
ease that there was some other infiuense 
Simultaneously proseeding from any other 
authority which would invite the applisation 
of seotion 24 of the Indian Evidence Ast. 
I do not think that the confessional part 
of the statements whish oan be given in 
evidence against the acoused under seostion 
339, sub sestion (2) of the Criminal Pro- 
sedure Code oan be treated as relevantin 
spite of the provisions of sestion 24 of the 
Indian Evidense Aat. 


In briefly stating the reason for this con- 
clusion, at the outset, I desire to deal with 
the arguments urged by the learned Ga- 
vernment Pleader with referenes to the 
limitation of seotion 24 of the Indian Evi- 
denoe Aot, It was firat suggested that the 
statements made on oath, even though of 
an insirminating nature, is not a sonfession 
sontemplated by sestion 24 of the Indian 
Kividenee Act, In my opinion, the provisions 
of section 24 are general and are intended 
to exelude confessions whish have been 
improperly obtained. The word “sonfession”’ 
means an admission of a csriminating air- 
sumstanes whioh suggests the inference that 
the person making the statement committed 
the orime. The observations in Queen- 
Empress v. Nana (1) and Imperatriz v. Pan- 
dharinath (2) show that any statement 
made by a person which would suggest an 
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inferense as to his guilt msy be a confession 
within the meaning of seation 24 of the Indian 
Evidenee Act. In the present oase the oon- 
fessional part of these two statements is 
clear. The saosused admits therein his 
presence at the murder, but not any active 
partisipation in the commission of the erime, 
That is slearly a confession. 

The seaond general consideration urged 
by the learned Government Pleader is that 
section 24 applies only to the oase of an 
aooused person, who is charged as an accused 
person at the time when he makes his eon- 
fession, and in support of this argument he 
has relied upon the observations of Mr. 
Justice Maclean in Hmpress vy. Nobin 
Ohundra Banthya (3),and sertain remarks in 
Emperor v. Mahamadbuksh Karimbuksh (4), In 
my opinion, however, sestion 24 would apply 
even if the person who is said to have made 
the sonfession was not an aceused person at 
the time that he made the confession. It is 
sufficient if the person ultimately comes to 
be an accused person with referenes to the 
sharge in respeot of whieh he is said to 
have made the sonfesssion. In fast, if the 
argument that the person aesused 
was not an acoused person at the 
time when he gave his eviderees as a 
witness to whom a epardon is legally tendered 
were a sufficient answer to the applisation 
of section 24, it might almost establish that 
the provision in sub-seotion (2) of section 
389 of the Criminal Proseduare Code would 
be superfiuous. The objeot and scope of seetion 
94, in my opinion, slearly indisate that it 
would not be right to read suoh a limitae 
tion as the argument urged by the Govern- 
ment Pleader in my opinion involves. The 
ssction does not refer in terms to any par- 
ticular time when the sonfession, in order to 
be within theassope of the section, must be 
made, It is quite enough that the eonfession 
is subject to the infirmities whieh are laid 
down in that section, and if it is made by 
an aseused person either at a time when he 
was an acsused person, or before he same to 
be ageused, or even atthe time when he 
was under the benefit of the pardon, in my 
opinion, it sould not be said that seotion 24 on 
that ground wonld not apply. The observa. 
tion in Emperor y. Mahamadbuksh Karimbuksh 

(3) 80. 560 at p. 565; 100. L. R. 869; 4 Shome L, 
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(4) must be read with reference to the son- 
text, andI do not think that the point was 
deaided in that ease in the sense in which 
the learned Government Pleader has son- 
tended before us. . 

The question really is, whether the ap- 
plication of section 24 of the Indian Evi- 
dence Ast issompletely excluded in the sase 
of statements to whish the provisions of 
seotion 339 (2), Oriminal Procedure Code, 
apply. I do not think so, Seation 339 (2) 
simply provides that when the legal pardon 
is forfeited the statement may be giyen in 
evidence against him, which in substanse 
means that, in virtue of the tender of 
pardon, whioh the person sonserned 
has subsequently forfeited under the 
gestion, he will not be protested from 
the effect of having made the statement on 
oath when he was under the benefit of that 
pardon. But there is nothing either in the 
terms or the reason of the rule to indicate 
that sestion 24 cannot apply to a gonfession 
sontained in the statement, even though the 
fasts necessary to invite its application are 
established. If it oan be shown in any oase 
that the person making the statement was 
at the time under indueement other 
than and in addition tothe indueement of 
a legal pardon, I do not ase any reason 


. why seotion 24 should not‘apply. No doubt, 


very strong and slear evidence of the opera- 
tion of such other influense wonld be re- 
quired. But in law, I think, it is open to 
an accused person to establish the existence 
of sush indueement. Thus, the question to 
my mind is whether it is shown on the 
evidense whether the sonditions necessary to 
invite the applisation of section 24 have been 
fulfilled. 


Before I proseed to deal with this ques- 
tion, I desire to say a word with reference 
to the desision in the oase of Fakira Appaya 
Emperor v, (5). That was a oase relating 
to astatement made by an acaused person 
before the Oommitting Magistrate with 
referenoe to which sestion 2&7 of the 
Criminal Prosedure Code provides that 
it shall be tendered by the proseontor 
and read as evidence Whether in the 
ease of such a statement there is any real 
ssope for a possible application of section 24 of 
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the Indian Evidence Ast or notis a matter 
upon whish it is not necessary to express 
any opinion in this oasa, In Fakira Appaya 
Emperor v. (5) my brother Hayward 
was of opinion that sestion 24 of the Indian 
Evidenses Ast would have no spplication. 
Mr, Justise Batebelor did not express ary 
decided opinion on the point.. It may be, 
as suggested by the learned Government 
Pleader, tkat the inelination of his opinion 
was in favour of the view that sestion 24 
could not apply. But the phraseology of 
section 287 is different from that of sub- 
section (2) of sestion 339; and the ease has 
no direst application, in my opinion, to the 
question that arises in this sase with re- 
reference to the statements made by an 
approver. I am unable to hold, on the 
strength of the opinon expressed in that 
oase, that section 24 can have no applioa- 
tion to the statements made by a person, 
who has accepted the tender of pardon and 
who has forfeited it. T have already given 
my reasons for the view which I take as 
to the possible application of sestion 24ina 
oase in which the neeessary facts are estab. 
lished. 

In the present case the question is, whether 
these two statements whieh the acoused 
made as a witness in the murder trial are 
shown to have been improperly induced so 
as to invite the application of sestion 24 
of the Indian Evidense Act. I am of 
opinion that it is shown that they were 
the result of improper inducement on the 
part of tbe investigating Sub Inspestor, 
Malhar Bhatt. In coming to this conclusion 
I have given full weight to the circumstance 
that not only asaording to law, but in 
view of the explicit manner in whieh the 
conditions of the pardon were brought 
home to the asoused, it may be said that 
the statgments sould not have been made 
under any other indueement, In spite of 
this slear warning of the Magistrate that 
he was expested to make a true and full 
diselosure of the faota relating to the murder, 
he straightway proceeded to make state- 
ments which are now shown and admitted 
to be false. Those -statements are exaotly 
in aosordance with the previous oonfession 
whioh he had made before the Magistrate, 
and whish was recorded under section 164, 
It is, in my opinion, difficult to resist the 
inference that at the time when hg made 
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his statement on oath the real influence 
whish was operating on his mind waa not 
only the influence of the legal tender of 
pardon, bat also the most objeotionable 
influence of the Sub-Inspestor. It ie, in 
my opinon, not right to ignore the fasts 
whieh are not now in dispute, and whioh 
clearly show how the Sub-Inspector was 
then exercising his ixfluence on the present 
assased and how.he was perverting the 
sause of truth and justice. Undoubtedly, 
the aesaused became a party to it, so mush 
so that even at the risk of forfeiting the 
legal pardon he was prepared’ to make 
these false statements. In my opinion, the 
forse of that indusement must have been 
simply irresistible at the time he made 
these statements before the Committing 
Magistrate and at the trial. It is on that 
basis that the series of lies whish he has 
stated on oath on both these oscsasions oan 
be truly explained. lt is olear on the fasts 
not now in dispute, that the sonfessional 
parts of these two statements sonld not 
be properly treated as having been the 
result of the legal pardon merely which 
was tendered to him to elicit the truth 
but to a great extent indused by the infla- 
ence which the Sub-Inspestor was then 
exereising over this assused. I fully re- 
cogniza that the accused was undoubtedly 
ready and most objestionably ready to 
subjest himself to this influence, as the 
Sub Inspector was ready to exeroise it. 
But even in the oase of such a person | 
do not see how section 24 oan be said 
to be inapplioable. In my opinion, it is 
not reasonably possible to avoid the inferense 
which I have stated with regard to the 
applieation of section 24 as regards the 
confessional parts of these two state- 
ments, 

Assuming, bowever, for the sake of argu- 
ment, thatthese two statements are admissible 
under section 339, alause (2) of the Criminal 
Prosedare Oode, speaking for myself, I am 
not prepared to attach any weight whatever 
to these two statements. These statements 
are substantially repetitions of what was 
stated in the eonfession, and there are so 
many false statements relating to three 
innosent persons that it is not easy to 
separate the truth from the falsehood. it 
is no doubt a strong argument in favour 
of socepting these statements that a person 
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would uot lightly and wrongly inoulpate 
himself. Ordinarily, it would be a strong 
consideration. But, having regard to the 
way in which the trath and the sourse 
of justice have been perverted in this oase, 
under the objectionable inflaense of the 
then investigating Sub-Inspestor, and “the 
extent to which the ascoused has mixed 
up falsehood with sush truth as there 
might be in the statements, I would sonsider 
it really unsafe to attach any weight 
to statements made under those oiroum- 
stances, e 


I now some to the statements whish 
the accused made in the sase against Malhar 
Bhatt. These are, tomy mind, the most 
important statements, and, if they are 
admissible in evidence, undoubtedly there 
is a strong case against the ascused. The 
difficulty, however, with regard to these 
two statementy, whioh presents itself to 
my mind, is as to the admissibility of the 
confessional parts thereof. At the time when 
these two statements were made, the legal 
position of the present accused was that 
he was liable to be tried on a oharge of 
murder, and that le was a sompetent 
witness in the case against Malhar Bhatt. 
Ordinarily, if there was nothing else, his 
statement of an inoriminating: character 
made on oath without any objestion raised 
by him as to his obligation to answer the 
question put to him as a witness, would be 
admissible. At one tima I felt come doubt 
as td whether thore statements would be 
admissible, in view.of the proviso to sestion 
132 of the Indian Evidense Act. But the 
learned Government Pleader has shown, in 
my opinion, satisfuctcrily that in spite of 
the diversity of judicial opinion on this 
point it is now a settled rule that unless 
a person objects to any question the answer 
to which is likely to criminate him, he 
cannot be said to have been compelled to 
give snoh anewer within the meaning of 
the proviso. This diversity of jndisial 
opinion is spffisiently indicated in Queen- 
Empress vy, Ganu Sonba (6) and Queen 
v. Gopal Dass (7) and whatever may be 
my view as to the proper interpretation 
of seotion 132 of the Indian Evidenee 


(6) 12 B. 440; 16 Ind. Dec. (N. 8.) 778. 
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Ast, ineluding the proviso, I think that the 
position must be accepted that the answers 
whish the witness has given, though of an 
ineriminating oeharaster, sould be proved 
against him in the trial to establish the 
offence to which those ineriminating answers 
relate. . 

The diffioulty, however, whioh remains 
with reference to these statements arises 
from the provisions of sestion 24 of the Indian 
Fividenes Aot. The learned Sessions judge 
on this point has taken the view that the 
fasts which -would invite the appligation of 
section 24 with reference to these two state- 
ments are established, but in his opinion 
the statements are saved under sestion 339, 
sub-sestion (2) of the Oriminal Procedure 
Code, and sould be admitted in evidence 
under that sub-section. In my opinion, 
sub-sestion (2) of seation 339 has no applisa- 
tion to the statements made by the accused 
in Malhar: Bhatt’s ease. They were not 
made by him as a person to whom any 
pardon was tendered with referenee to the 
eharge that was under investigation, and, 
reading sestion 339, olause (2) in relation 
to the eontext, it is slear to my mind that 
these statements sould not be admitted in 
avidense in virtue of the provisions of 
seation 339, sub-section (2) of the Code of 
Criminal Prosedurs, . 

The question is whether the sonfessional 
parts of these statements are irrelevant 
under section 24 of the Indian Evidence 
Act. If it appears to the Court that the state- 
_ ments were made as the result of any induse- 
ment having refererse to the sharge against 
the accused person, proseeding from a person 
in autkority, and snffisient, in the opinion 
of the Court, to. give the asoused person 
grounds, which would appear to him reason- 
able, for supposing that by making it he 
would gain any advantage or avoid any 
evil of a temporal nature in referense to 
the proseedings against him the sonfession 
oontained therein would be irrelevant. Iam 
elearly of opinion that sestion 24, as a matter 
of law, would apply if the conditions neses. 
sary for the application of that astion are 
established and the question is purely one 
of fact as to whether the sonfessionsl part 
of these statements is shown to have been 
the result of such .inducenient as is desoribed 
“im. sestion 24, The faots releyant,in my 
opinion, with referer ce to this poirt are’ 
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that when the murder ‘trial ended 
in favour of the three accused who were 
then charged, the present assused was 
allowed to go, There was no observation 
in the judgment that the pardon was for- 
feited and, acsording to the fasts then known 
it was not clear that his pardon was for- 
feited. Though the. assused’ must have 
known that he had not fulfilled the sondi- 
tions essential to retain the benefit of the 
pardon, he sould not be reasonably expested 
to believe that his pardon was forfeited. 
Then, nearly for a year, there were no 
proaeedings. In the beginning cf 1919 pro- 
oeedinga were taken against Malhar Bhatt. 
No evidense is addused by the proseaution 
in the present ease relating to the investiga- 
tion carried on during this interval. It is 
not shown that anything was done either 
in the sourse of the investigation or at the 
trial of Malhar Bhatt to put this witness 
in mind of his real position that he had 
forfeited the pardon, and that at the date 
he was liable to be tried on a charge 
of murder. Under the sonditions under 
whioh the saesused came to be examined in 
Malhar Bhatt’s ease, it seems to me that 
the asoused then had grounds whieh would 
appear to him reasonable for supposing that, 
by adhering to the incriminating statement 
as regards himself, he would gain some 
advantage or ayoid some evil of a temporal 
nature in’ referénes to the oharge of murder. 
It seems to me that the learned Judge's 
aonolasion that the impression prodused by 
the pardon’ had not eeased to operate at 
the time is right. In my opinion, those two 
statements were made under the infinense 
of the pardon whish was in faot tendered, 
but with regard to the forfeiture whereof 
nothing had been done or ssid by any 
authority up to the time that he oame to 
make those statements. The sireumstances 
were paouliar, and on the special facts it 
ia diffieultto avoid the inferenee as to the 
inducement operating on his mind. To start 
with, there was a very improper inducement 
offered by the investigating Sab Inspestor, 
then there was the tender of a pardon, and 
after the trial of the osse in whieh he was 
examined as an approver, for nearly a year 
no ateps had been taken againat him to 
put him on his trial on the charge of murder, 
it is, in my opinion, gule matural for a 
perscn in tbat position to believe, though 


Vol, LIX] 
EMPEROR Y., CUNNA, 


there may be no legal justification for it 
that he was safe in adhering to the inori- 
minsting statement regarding himself. 
Thus, at the -time of these statements, his 
liability to be tried on the sharge of murder 
was there. His fate depended upon the 
will of the Crown, 1, e., as it would appear 
to the witness to a sertain and appresiable 
extent upon the will of the then investigat. 
ing officer. It was open to the Orown not 
to take any action against him: at least 
so it would appear to the person son- 
cerned. Under those siranmstanses, the 
Crown should have definitely made itolear 
to him that he was going to be prosecuted. 
In the absenos of any snob „alear 
indisation of hia true position in 
fact, if is diffieult to avoid the inference 
that the ascused made his statements under 
an erroneous but honest belief that be was 
seeuring an advantage of a temporal eharaster 
by adhering to the self-incolpation and by 
exposing Malhar Bhatt;and it is difficult to 
dissociate this belief from the inducement 
‘ whieh must be taken to have operated on 
his mind in consequense of the apparent 
silenoe of the investigating offiser in Malhar 
Bhatt’s sase as to whether he was going 
to be tried on the charge of murder or not, 
It is true that there is no direot evidence 
of auch inducement. But the situation that 
arose was susah that, unless the impression 
created thereby was sompletely removed, its 
existenoe must be inferred. This brings 
me to the argument based on the words 
of section 28 of the Indian Hvidenee Act, 
I agree that the impression created by Malhar 
Bhatt was completely removed when the 
acoused saw him in the doak and gave 
evidense against him. But the impression 
greated by the tender of pardon, apparently 
not deelared forfeited by any responsible 
authority with no proseedingss against him 
for nearly a year, was not sompletely re- 
moved. At least, it is not shown by the 
prosecution that it was so removed, Seation 
28 shows that onses an impression of any 
improper indusement is created, it is neses- 
sary to show that it is completely removed 
to make the statement relevant. The learned 
Government ‘Pleader has relied upon sec:ion 
29 to show that the sonfession does not 
beeome irrelevant merely besause he was 
not warred that he was not bound to make 
guoh a confession and that’ evidenoo- of it 
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might be given against him. But this 
argument ignores the effeot of the words 
if susah a confessionis otherwise relevant’ 
and of the expression ‘merely because,” 
In the present ease the sonfessions sontained 
in the statements appear to me to fall 
within the scope of sestion 24, anfl are 
therefore, irrelevant : and the argument for 


‘the defence does not seek to make tha 


statements irrelevant merely besauas the 
acsused was not warned that he was not 
bound to make suoh sonfession and that the 
evidenoe of it might be given against him. 
The argument based on section 29 affords 
no sufficient answer to the diffieulty which 
exists in tbe way of the prosecution in this 
oare in asking the Court to take these 
statements into aonsideration against the 
asaused go far as thd oharge of murder is 
sonserned. It is with regret that I have 
felt myself sonstrained to oome to this 
conslusion, besiuse the result of itis that 
none of the statements made by the acoused 
can be taken fairly into sonsideration against 
him in this sase. Of whatever atrosious 
mendasity this asonsed may have been guilty, 
for which he may be still liable to be pro- 
sesuted, I find it diffisult to avoid the son- 
clusion that these sonfesyions cannot properly 
be admitted in evidenee against him, and 
the set of statements which he made at the 
murder tria), even if admitted in evidence, do 
not, in my opinion, afford any safe basis for 
his conviction. 

The result is that this sharge of murder 
is not established against the aseused. I 
would, therefore, allow the appeal, set aside 
the conviction and sentence, and order him to 
be acquitted and discharged. 

Haywaxp, J.—The asoused, Cunna, appeals, 
against his sonvietion of the murder of his 
uncle, Dev Naik, on the early morning of 
Saturday the 5th January 1918 on the high 
road near the village of Monsi between 
Halgeri and Hakli in the Kanara Distriot. 
The oase comes befora us also for confirmation 
of the sentense of death passed upon 
bim by the Sessions Judge of Kanara 
under section 302 of the Indian Penal 
Code. 

The acoueed Ounna lived in the village 
of Halgeri and his uncle Dey Naik lived 
about nine miles off at the village of Hukli 
in the jungles of Kanara. They had pro- 
oseded together on a journey of several 
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days to sell betel-nuts belonging to the deseas- 
ed. Dev Naik! at the town of Byadgi in 
the Dharwar Distriet. The aseused Cunna 
and his uncle Dev Naik had returned to. 
gether with oertain purohases that they 
had made and with the remainder of the 
Ra. 400 obtained for the betel-nuts in the 
posket of Dev Naik. The accused Onnna 
was the last person known to have been 
with his unsle Vev Naik when the latter 
set out alone with the remainder of the 
Rs. 400 in his pocket upon bis return 
journey in the early morning of Saturday 
the ath January 1918 from the aconsed 
Cunna’s house in Halgeri to the deceased 
Dev Naik’s village of Hukli, It was 
rumoured on the morning of Sunday the 
6th of January 1918 that Dev Naik had 
been found dead upow the high road near 
the village of Mensi between MHalgeri 
and his home at Hukli in the Kanara 
Distriot. 

Now the accused Ounna sonfessed in great 
detail in the sourse of the subseqnent in- 
vestigation that he and three others were 
eonserned in sausing the death of Dev Naik. 
It was an exoulpatory oeonfession laying 
the blame mainly upon the three other men. 
It was recorded on the llth of January 1918 
by the First Class Magistrate, who was 
subsequently the Committing Magistrate. 
tt has sinee been established that 
this confession had been improperly ob- 
tained by the promise of seourity offered in 
sonsideration for his giving up the Rs. 40d 
that he had obtained by the murder to the 
investigating Suab-Inspestor, Malhar Bhatt, 
It was ascordingly held at the trial that the 
statement was inadmissible in evidence, and 
rightly so held in my opinion, in acsordansea 
with the provisions of section 24 of the 
Indian Evideree Act, 

The asoused Ounna was, however, offsred a 
pardon on the lst of February 1918, and the 
sonditions of the offer were specific and were 
spesifieally accepted, ‘The question put to 
him was— Are you willing to accept a tender 
of pardon on condition of your making a true 
and full disclosure of the whole of the sireum- 
stances within your knowledge relating to 
the murder of Dev Naik?” He answered— 
“Yes, Lacsept tender of pardon and abide 
by the responsibility.” He was then asked— 
"Do you understand that the ssid tender of 
pardon will be forfeited jf you wilfully 
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sonseal anything essential or give false 
avidense and that you will ba then tried for 
murder?” He answered— “I understand all 
this and acsept the tender of pardon,” He 
thereafter repeated the story, he had already 
told, in all ita details on the lat and 2nd of 
February and on the 4th of Marsh 1918 
before the First Olass Magistrate, who was 
then the Committing Magistrate. He again 
repeated the statement in full detail on the 


‘15th and 18th of March 1918 before the 


Sessions Court, lt was then believed to be 
probably true as regards his own presense at 
the murder, but to have been wholly unreliable 
as to the part said to have been taken by the 
other three men who were then undergoing 
their trial for the murder of Dev Naik. 
These other men were assordingly aequitted 
upon the sonourrent findings of both the 
Assessors and the Sessions Judge, 

It has been urged before us on his be- 
half that these two statements also ought 
to be excluded as inadmissible by reason 
of the provisions of seotion 24 of the 
Indian Hvidence Act. It has been urged, 
on-the other hand, that there is a distino- 
tion between sonfessions made during iun- 
vestigations referred to in sections 24 to 
80 of the Indian Evidenee Act and sestion 
154 of the Oriminal Prosedure Code, and 
statements formally reeorded in trials re- 
ferred to in sections 209 and 287 of the 
Oriminal Prosedure Code. It has been 
urged that while those made in the Courts 
of investigation might well be exsluded 
from the trial, the latter hardly aould be, 
They form in fact themselves a part of the 
insidenta of the trial and there has been 
enasted the express legislative provision 
that they should be read as evidence in 
section 287 of the Criminal Prooedure 
Code. It is not nesessary for me to elaborate 
my opinion ypon this point as these are 
not the kind of statements here in gnes- 
tior, and the matter regarding them haa been 
sufficiently dealt with for the present pur- 
poses in the oasa of Fakira Appaya v. 
Emperor (5). But there is this similarity 
between them and those here in question, 
namely, statements on oath under promise of 
pardon that it has similarly been expressly 
enasted that such statements should, when 
pardon has been furfeited, be admissible in 
evidence against the maker under seotion 339, 
olause (2) of the Oriminal Prosedure Oode, 14 
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would, in my opinion, ba a straining of lan- 
guage to say that those statements were 
induced by the previous promise of obtainirg 
a pardon held out by the investigating Sib. 
Inspestor, Malhar Bhatt and so inadmissible 
under section 24 of the Indian Evidenoe Ast, 
and that they were not indused by the pardon 
actually thereafter obtained from the Com- 
mitting Magistrate. There would, in my 
opinion, be no doubt whatever that those 
partioular statements, if induoed by the 
pardon, having been false in respect of the 
three other men had worked a forfeiture of 
the pardor, and indeed the defence in the 
present trial had not endeavoured to rely 
upon the pardon, The issue was distinstly 
raised in these words— “Do you say that you 
have been pardoned for the offence charged 
against yon?” The answer was— J did not 
kill the man, and I. therefore, do not rely on 
that pardon.” It seems to me, therefore, that 
there can be no doubt that those two state- 
mert, were rightly admitted in evidence for 
what they were worth at the trial by the 
learned Sessions Judge under section 339, 
clause (2) of the Criminal Proeedure Code. 

It these had been the only statements 
made, if might have been argned with some 
force that they were not sufficient to bring 
home the charge to the-maker. They had been 
held to be false in some material particulars. 
Bat there were two further statements made 
sibsequently in the sourse of the proseedings 
taken for bribery and fabricating false 
evidence of murder against the investigating 
Sub-Inspestor, Malhar Bhatt. Ounna admitted 
in those statements that he was himself 
guilty of the murder. He admitted that 
there were other men with him, but he also 
admitted that they were not the men pre- 
viously mentioned and tried, and he deslined 
to give the names of the men who were really 


his accomplices in the murdex He made. 


these statements on the 27th and x8th 
January 1919 before the Committing Magis- 
trate and on the 17th and 19th of May 1919 
at the trial beforeth Sessions Court, 

It has again been urged before us that 
these two statements ought to be exolnded 
from evidenes under seation 24 of the Indian 
Evidence Aot. It has been urged that 
they were made under the inducement 
proceeding from the previous pardon, and 
that, therefore, they were inadmissible, and 
that! asjithey were not statements in the 
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ourse of tho trial for murder, they were 
not within the provisions of sestion 339, 
olansa (2) of the Oriminal Prooedure Code, 
It sesms to me, howevar that the fallaey 
of this argument lies in the first proposition 
that they wera indueed by the pardon 
within the meaning of sertion 2.» ef the 
Indian Hvidense Act. It is true, no doubt, 
that he had been offered a pardon, but 
the terms of that offer were spsoifie and 
had been sresifisally assspted. He then 
knew that if he made falsa statements he 
woulde forfeit his pardon. He must kaye 
known that he had made false statements 
when he implisated three innocent men at 
the trial for murder, He must, moreover, 
have been perfcstly well aware that his 
statements were known to be false as the 
three men whom he kad asoused had been 
acquitted by the sonourrent finding of both 
the Assessors and the Sessions Judge. He 
must have known that the force of the 
pardon was spent and thir has been shown 
by the fest that he did not venture to 
rely upon that pardon at his trial. I+ 
ceems to me, therefore, that it would be 
mere sophistry to say that the induesement 
to make the further statements implicating 
himself was the forfeited pardos, The 
inducement was, to my mind, sufficiently 
plain. Jt wasehis own self interest. He 
was anxious at all costs to save his own 
£kin, and he thought that there was just the 
possibility that he might do so by repeating 
the statements and turning upon his previous 
protector then in the dook, the investigating 
Sub Inspector, Malbar Bhatt. This was n3 
doubt the reason whioh prevented his haying 
reoourse bo the provisions of section 132 of 
the Indian Evidence Act. It hag been 
suggested that he ought to have been warned 
of his position and that as he was not warned 
he ought to be given the benefit of those 
provisions. But that has been held not to be 
the law by the soneurrent deaisions of all 
the High Courts. It has been held that if 
a man voluntarily makes an insriminating 
statement, he must take the consequences 
for it. Hoe oan only plead protection if ke 
has spesifisally deslined to make the state. 
ment, and has been specifically compelled to 
do so by the Court. He made no susah 
effort in thia case, and he is, therefore, not 
entitled to the benefit whieh has been plead- 
ed for him of eection 132 of the Indian 
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Evidence Act. It seems to me, therefore, 
that these two statements, ‘made voluntarily 
in the subsequent proseédings for bribery and 
fabricating false evidenae against his pre- 
vious protestor, the investigating Sub-Ins- 


pestor Malhar Bhatt, were admissible and- 


were ‘rightly held to bə admissible in 
evidence against hin, and were not barred 
by the provisions of section 24 of the Indian 
Evidenoe Ast. Itis unnesessary, therefore, 
to dissuas the further question raised whe- 
ther they were or were not within the pro- 
visions of sestion 339, clause (2) df the 
Oriminal Procedure Code. It seems fo me 
suffisient to say that they have not been 
shown beyond all doubt to have been within 
them, and that it would not, in my opinion, 
be proper in this partionlar matter to rely 
upon the provisions Of section 339, clause 
(2) of the Criminal Procedure Code, 

It seems to me, if these statements were 
rightly admitted in evidence, that the guilt 
of Ouanna was hardly disputable upon the 
merits. The details of his two statements 
in the original trial were too full and 
Jurid to have been the pure invention of a 
person who had never-been present and had 
taken no part in the murder, and they were 
sonfirmed as to his presence with the farther 
indication that he mast have taken a pro 
minent part in the murder by*his subsequent 
statements in the trial of the investigating 
Sub-Inspestor Malhar Bhatt. It has also 
to be remembered that.he was the last man 
known to have been with the deseased, 
that he was the man who knew that there 
were Rs, 400 in the posket of Dev Naik, and 
that he was the man who on his own admis- 
sion prodused in the subsequent investiga- 
tion the two pieces of broken siokle whioh, 
it was stated, had been used for the murder. 
It seems to me, therefore, that the guilt of 
Gunna has been fully established and that 
he has been rightly sonvieted of the murder 


of his unsle Dev Naik, on thelopinion of one- 


of the Assessors, by the learned Sessions 
Judge. It seems to me further after oare- 
ful consideration that the səntenoe passed 
upon him was the right one, Consideration 
has been given to thedelay. But it has only 
been too evident that the delay was of his 
own making for the purpose of saving his 
own skin and getting three innosent men 
hanged for the murder. Consideration has 
been given tothe influence exercised upon 
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bim bythe sorrnpt Sub-Inspestor, Malhar 
Bhatt. But ib has only been too evident 
that he readily fellin with the proposal to 
obtain sesurity from punishment by the 
payment of the Rs. 490 obtained by the 
murder to the! grasping Sub-[nspestor, 
Malhar Bhatt. Consideration has also been 
paid to the fast that he was offered 
a pardon. Bunt it has besome only too evi- 
dent that he forfeited that pardon by mali- 
cious perjury, that he knew that he had 
forfeited it. But that, nevertheless, with the 
hope of atill saying his own skin he turned 
against his former protestor, then impotent 
in the dook, the Sub-Inspestor, Malhar 
Bhatt. It seems to me impossible in view 
of hia sondust throughout and the brutality 
of the murder to resord grounds which 
would be sufficient to justify us in holding 
that the sentence of death was not properly 
passed upon him by the learned Sessions 
Judge. It seems to mo; therefore, that wa 
ought to confirm the oonvietion and the 
sentence of death passed upon Ounna and 
that his appeal ought to be dismiseed by this 
Court, i 

Heaton, Acra. O. J.—There is no time 
left for me ta state my reasons with any 
fullness, so that all I will say is that I 
doubt whether, although { agree with my 
brother Hayward, my reasons would alto- 
gether correspond with his. I largely dis- 
agree with my learned brother Shah. We 
are, however, all agreed that the confession 
made by Qunua in the sourse of the Polise 
investigation eondusted by Malhar Bhatt 
into the murder cannot be used as evidence, 
I hold that, in the partioular sireumetances 
of this sase, the statements made by Cunna 
in the murder case when he deposed as 
a witness ara not inadmissible in virtue 
of sestion 24 of the Indian Hvidense Act, 
for they aré removed from the operation 
of that section in virtue of slanse (2) of 
sestion 339, of the Criminal Procedure Oode. 
And I hold\ in the partioular cirsumsatanses 
of this oase; that the two statements made 
asa witness by the assused in Malhar Bhatt’s 
ease were not caused by any indusement; 
threat or promise within the meaning of 
section 24 of the Indian Evidenae Act. I 
will just add a word or two on this point. 
What the asensed himself says about these 
statements, in so far as he says anything 
at all, is that they were indueed, not by 


Vel, LIX} 
BEHARI LAL Y, EMPEROR, 


anything that Malhar Bhatt had said, nor 
by the pardon offered him by the Magistrate 
but by what was done by a Oriminal 
Investigatiou Department Officer in the 
souree of the latter’s inquiry. I think to 
hold that these statements were saused by 
the indusement offered by the Magistrate 
when the pardon was tendered is far too 
conjestural an inference. We do not know 
what was in the asoused’s mind. . He has 
not told us himself. The circumstances are 
so complex and they cover so long a period 
of time that, speaking for myself, I feel it 
quite impossible to say with any degree 
of certainty what was in his mind, what 
be hoped to gain, what he hoped to avoid 
by making those statements. Bat, in so 
far as I oan sonjecture at all, I do not 
conjesture that he made those statemonts 
because of the pardon which had been 
twelve months eariler offered him by the 
Magistrate. When once those statements 
and the two earlier ones are admitted in 
evidence, the oonvistion of the asoused is 
inevitable. I find nothing in this gase to 
exoite in my mind any feeling of som- 
miseration. I find nothing that lightens the 
treasherous wiokedness of the man who 
committed the murder and I think if there 
ever ean be a cise in which the punishment 
of death is deserved that this is such a sase, 
Therefore, I think that not only the son- 
vistion but the sentenee should be sonfirmed, 


Oonvictton and sentence confirmed, 


ALLAHABAD HIGH COURT. 
Criminat Revision No. 543 or 1920, 
Ostober J, 1920. 

Present :;— Mr. Justice Gokal Prasad. 
BEHARI LAL—AppLioant 
VErSUs 


EMPEROR— Opposite PARTY. 
Penal Code (Act XLV of 1860), 8. 174—Summons 
mot issued according to law—Accused’s failure to 
appear-—Offence. 
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Upon receipt- of a petition complaining that 
accused had constructed a temple which, owing to 
its proximity to a mosque and graveyard, was 
objected to by the Muhammadans, and suggesting 
the likelihood of a breach of the peace, the Sub- 
Divisional Magistrate directed a Tahsildar to make 
inquiries, to record the statements of the persons 
complained against and to return the papers for 
orders. The Tahsildar sent his peon to fetch these 
persons, but as they failed to come, he issued a 
summons to them to appear, written on a form 
provided for cases under section 193 of the Land 
Revenue Act, and not purporting to be under any 
section of the Criminal Procedure Code, and on 
their failure to appear, he convicted them under 
section UM, of the Penal Code : 

Held, that the proceedings were illegal ab initio 
that the order of the Sub-Divisional Magistrate was 
ultra vires, that thera was no summons issued 
according to law, and that there could be no 
conviction under section 174 of the Penal Oode. 
[ p. 888, col, 2.] 


Criminal revision against the order of 
the Session Judge, Moradabad, dated the 7th 
June 1920, 


Mr, 3. O. Mukerji, for the Applisant, 
The Assistant Government Advocate, for 
the Crown. 


JU DGMENT.—The fasts of this oase are 
out of the sommon. Itappears that on the 
13th of Ostober 1919 one Mianji Ali Khan 
presented an application to the Sub Divisional 
Magistrate of Najibabad complaining that 
one Behari Lal had sonstrusted a temple in 
gonnection with a Dharmsala and that this 
temple was objested to by the Muhammadans 
owing to ita proximity to a sertain mosque 
and a cemetry. This application did not 
mention any section under the two Criminal 
Codes but suggested that the sonstrustion 
was likely to lead to a breash of the pease, 
The Sub Divisional Magistrate, instead of 
proceeding under sestion 107 of the Oodse of 
Criminal Prosedure, whioh was the obvious 
eourse, sent the papers to the Tahsildar of 
Najibabad directing him to make inquiries 
from Behari Lal and his agent Makhan Lal; 
to record their statements and send them to 
him for orders, This order, too, curiously 
enough does not mention any seation of the 
Penal or Oriminal Prosedure Code. On 
reseipt of this order the Tahsildar issued 
an order to a Chaprasi direoting him to 
inform Behari Lal and Makhan Lal to 
present themselves before the Tahsildar on 
the next day, that is, the 28th of October 
1919. The Chaprasi made a return to the 
effect that he had informed Behari Lal but 
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sould not find Makhan Lal, who was raport- 
ed to have gone to Nagina and that he aoald 
not find oat when the said Makhan Lil 
would return, Neither of these parsons 
appeared before the Tahsildar on the 22th 
of Oastober and he then issued summonses to 
them for their appearance on the 5th of 
November 1919, These summonses did not 
purport to ba issued under any seotion of tha 
Code of Criminal Prosedure but wera 
written on forms provided for isane of notisas 
under sestion 193 of the Land Revenue 
Act. Bohari Lal and Makhan Lal again 
failed to appear on the 5th of Novembar 
and on the 20th of November proseedings 
were instituted against Behari Lal under 
seotion 174 of the Indian Penal Code. This 
wasin connection with his non- appearance 
on the 5th of November. He was convicted 
of the offense on the 24th of January 1920. 
On the same date proceedings were instituted 
against him under the same sestion for failing 
to appear on the 2&th Ostober 1919 and he 
was convieted under that sestion on the 19th 
of March 1920. So far as Makhan Lal was 
sonserned, he was sonvisted on the same 
day under seation 174 of the Indian Ponal 
Code besanuse he had not appeared on the 
5th of November 1919. Ths same Magis- 
trate oonyisted Behari Lal on the 7th of 
February 1920 under certain sestions of the 
Municipalities Aot, the proseedings having 
been started on the 2ist of November 1919, 
Applisations in revision were put in before 
the Sessions Judge in all the four cases and 
he referred the oase in which Behari Lal was 
sonvisted under the Munisipalities Act for 
the orders of this Court and that order has, 
I am informed, been set aside by this Court, 
The learned Judge bas sonfirmed the oon- 
viction and sentence passed on Behari Lal 
‘relating to his non-appearanse on the 5th of 
November. He has resommended the set. 
ting aside of the conviction for the offence 
alleged to have been committed on the 28th 
of October on the ground: that no case has 
been made out against Behari Lal on which 
he‘sould be legally sonvisted, He has come 
to the sonolusion that the’ starting of the 
proceedings regarding his non appearanee on 
the 28th of Ostober after be had already been 
sonvisted with regard to the events of the 5th 
of November savoured of prosesution. Iam 
in full aosord with his opinion. The learned 
Sessions Judge came to the conclusion that 
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the mere fast that the summonses issued 
were written on a form provided for oas3s 
under sestion 193- of the Land Revenue Aot 
was not at all material and was an irregular- 
ity. Having regard to all the fasta whieh 
I have stated above, I sannot but oome to the 
conslusion that the whole proceedings were 
illegal from the very beginning. There was 
no complaint of any particular offencs and 


- the order of the Sub Divisional Magistrate 


on the petition putin by Mianjyi Ali Khan 
to call for an inquiry through the Tahsildar 
was ultra vires, If there was any somplaint 
at all it was a complaint under sestion 107 of 
the Code of Oriminal Prosadure and the only 
courso opened under the law to the Sub- 
Divisional Magistrate was to issue a notice 
himself to the asoused to show oause why he 
should not ba bound down to keep the pesan, 
I cannot understand under what provision of 
law the Sub. Divisional Magistrate directed the 
Tabsildar to send for Behari Lal and Makhan 
Lal and record their statements and forward 
them to him. The whole action of the 
learned Sub- Divisional Magistrate seems to- 
have been without authority and is quite 
inexplicable. The result is, that there was 
no summons issued according to law againat 
the accused and, therefore, he sould not 
bs souvisted of an offense under sestion 174 
of the Indian Penal Oode. J, therefore, set 
aside the aonvistion and sentence ani direst 
that the fine, if paid, ba refunded to the 
acoused, 


f 


Oonviction set aside, 
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OALOUTTA HIGH COURT, 
Apegal FROM APPELLATE Decorer No. 111 
or 1919, 

May 19, 1920, 

Present :—-Mr, Justisa Newbould and 
Mr. Justices Buokland. 

INU MANDAL AND otagrs—Derenpants— 
APPELLANTS 
versus 
Kumar BIMALENDU ROY 


BAHADUR—Ptatntiys— RESPONDENT. 
Bengal Tenancy Act (VIII B. C. of 1885), 8. 22—Pur- 
chase of raiyati holding by co-sharer landlord prior to 
amendment of section—Landlord, status of. 


Under section 22 of the Bengal Tenancy Act, 
prior to its amendment by Act I of 1908 (E. B. A. 
Coun.) the status of a co-sharer landlord purchasing 
2 raiyati holding was that of a raiyat, and as such 
eae able to grant an under-raiyati lease. [p. 387, 
col. 2, 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Rajshahi, dated 
the 9th of Desember 19:8, reversing that 
of the Munsif, Naogaon, dated the 2lst of 
August 1917, 

FAOTS appear from the judgment. 

Babu Hiralal Chakerbartty, for the Appel- 
lants.—I submit that section 22 does not 
apply, it being a non-transferable holding. 
Even if seotion 22 applies, my friend’s 
client is not in a better position. He being 
a superior landlord he oannot besome A 
raiyat, My client cannot be treated as an 
under varyat but as ratyat, The purohase 
is absolutely inoperative. Refers to Girish 
Ohandra Ohowdhry v. Kedar Ohandra Roy (1) 
and Lakht Kant Das v, Balabhadra Prosad 
Das (2). IE section 22 applies, he would be 
the proprietor and my elient would be 
raiyat in spite of the recital in the lease. 
His right is a bare right to hold the land 
pubjeot to his paying rent to the oo-sharer 
landlord. Reads sestion178, olause 3, sub. 
clause (a), Bengal Tenansy Aot, Refers to 
Jawadul Huq v. Ram Das Saha (8). A 
non-oceupaney right which eannot ripen 
into oscupansy right by twelve years’ posses- 
Bion is not a non-csoupansy right but a 
negation or a shadow of it. Refers to 
Ram Lal Sukul v. Bhela Gazi (4). 


(1) 27 O. 473; 4 O. W. N. 569; 14 Ind. Dea. (N. s.) 
Bli 


(2) 25 Ind. Cas, 646; 19 O. L. J, 400 at p. 401, 
. (B) 24 0, 143; 1 O. W. N. 168; 12 Ind. Deo. (N. s.) 
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Babu Ram Ohandra Mazumdar (with him 
Babu Jatindra Mohun Ohoudhury), for the 
Respondent.—The question is whether plaint- 
W was a sasat or by his purehase of 
oscupanoy right there was merger. Méajan 
v. Minnat Ali (5), Ram Mohan Pal v, Sheikh 
Kachu (6) anthoritatively say sush a pro- 
prietor haying purchased, have right to 
hold the land as a ratyat. The so-pro- 
prietor isa stranger with regard to the 
other oo-owners, He steps into the shoes 
of his vendor There is no merger, How 
else could he hold the land exoept in the 
interest of his vendor P Even if seation 22 
does not apply, the law of merger does 
not apply in Mofussil, 

Babu Hiralal Ohakerbartty briefly replied, 

JUDGMENT. 

Newsounb, J.—This sppeal arises out of a 
suit in ejectment. The plaintiff failed in 
the first Court but was sucesssful in the 
lower Appellate Court, and the defendant 
now appeals. The ‘plaintiff, who was a 
co-sharer landlord purchaseda ratyats holding 
in execution of a mortgage, decree in 1904, 
In 1905 he granted the defendant an under- 
raiyatt lease for nine years. He brought 
this suit fo ejeot the defendant on the 
expiry of the term. The sontention of the 
defendant which was upheld by the first 
Couri was, that the plaintiff’s status sould 
not be that of a razyaét and that aonsequently 
he, the defendant, was notan under-ratyai 
but a rawat, The only question argued 
before us has been as to the status of the 
plaintiff. The oase has been argued on the 
assumption that sestion 22 of the Bengal 
Tenansy Act, as it stood befora the amend- 
ing Aot I (E. B. and A.) of 1908, applies to 
this ease. It is sontended on behalf of the 
appellant that the effect of the amendment 
was not to alter the law but to make it 
more clear, Under clause (2) of the amended 
sestion of the Ast, a purshasoer in the plaint- 
iff’s position would have no right to bold the 
land asa ratyat. The corresponding provi- 
sion hefore the amendment was: “If the 
oscupancy right in land is transferred to 
a person jointly interested in the land as 
proprietor or permanent tenure-holder, it 
shall osease to exist.” The meaning of this 
provision has been sonsidered by a Spesial 
Bansh in the ease of Miajanv. Minnat Ali (5) 

(5) 240. 521; 12 Ind. Deo. (x. s.) 1015, 

(6) 32 0, 386; 9 0. W. N, 249; 10, L, J.i 
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and bya Full Bensh in Ram Mohan Pal v. 
Shetkh Kachu (6). In both these oases it has 
been held that, “by the transfer of the ocoupancy 
right toa person jointly interested in the land 
as proprietor or permanent tenure-holder, 
the holding does not cease to exist, but 
only» the oesupansy right is terminated.” It 
sems to us that, on the authority of these 
rulings, the plaintif by his purchase 
in the present oase obtained the raiyati right 
of the judgment-debtor. We may refer 
to the remarks of Ghose, J., at page 393 of 
the -Full Bench desision where he says, “the 
eo sharer landlord having acquired the rights 
of a ratyat sould hold the land as a razyat, 
if not to himself sertainly to the other 
co-sharer landlord.” It is argued for the 
appellant that, though by his purohase, the 
so sharer landlord gota right to oseupy the 
land he only had the right to oosupy asa 
tenant and not as a raiyat. But these 
remarks are olearly against this sontention. 
It is further argued that as it has been 
held that a do-sharer landlord purshasing 
the ratyats right oan never besome an ocor- 
paney raiyat, therefore, he eannot bea raiyat 
sinse every raiyat has a right to beeome 
an ossupansy ratyai, and in support of this 
sontention referance is made to the desision 
in Ram Lal Sukul v. Bhela Gazi (4). But 
an examination of that case shows that it 
is further authority against the appellant's 
main eontention, In that oase the jole of 
a tenant with rights of oosupancy was pur- 
. ehased at an execution-sale by some oo- 
sharer landlords called Diehite and it was 
held that these Diohits, by reason of their 
subsequently sontinnous holding of the land 


as vatyats for a period of twelve years and 


more from thedate of their purshase, had 
not aequired an oooupansy right. The 
plaintiff in that suit purchased the right 
of the Diehits and it was held the plaint- 
iff had purehased a ratyatt holding without 
ossupancy right. This further supports our 
view that the right purahased by the plaint» 
iff at the sale wasa non-oseupancy ratyatt 
right. Taking this view, we must uphold the 
deoision of the lower Appellate Court and dis- 
miss this appeal with costs, 
BUOXLAND, J.—I agree. 
Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decrase No, 618 
or 1919, A 
Angust 6, 1920, 

Present :—Mr. Juatise J wala Prasad. 
GULAB GHAND RAM AND orgexs— 
FLAINTIFF8S-— APPELLANTS 
versus 
PANOCHAM RAM—DeEreapant— 


RESPONDENT. 
Mortgage, usufructuary—Redemption, right of, loss 
of, on failure to pay on certain date—Condition, 
validity of. 


The law views with jealousy the right of redemp- 
tion vested in the mortgagor and repudiates all 
attempts to do away with that right. [p. 339, col. 2.) 

The condition in a usufructuary mortgage that 
the mortgagor would lose his right to redeem in 
default of payment of the mortgage-money on & 
certain date, is invalid and inoperative. [p. 339, | 
col, 2,3 

Appeal from a desision of the District 
Jadge, Gaya, reversing a desision of the 
Muusif, Gaya. 


Mr. Kailas Pati, for the Appellants, 
Mr. Kulwant Sahay, for the Respondent, 


JUDGMENT.—This appeal arises cut of. 
a suit for redemption. The plaintiff deposited 
Rs. 37 in Court under section 83 of the 
Transfer of Property Aot and thereafter 
brought the suit for redemption. 

The defendant denied the right of redemp- ` 
tion on the ground that, under the terms ' 
of the mortgage, he became the absolute ` 
owner of the property after the expiry of © 
the dne date of payment (written statement 
paragraph 4). He also denied the right ' 
of the plaintiff to redeem on-payment of 
the prinsipal sum of Rs. 37 and stated 
that he had re-bailt the house, whieh was 
in a dilapidated oondition at the time of 
the mortgage, at a sost of Rs, 124.4.0 
and that he had added a sesond storey 
to it at & further eost of Rs. 120-120 
and that the total oost with prinsipal and ° 
interest came to Rs, 1,841.2-6, 

-The Munsif decreed the suit holding 
that the defendant was not entitled to the 
additional sum olaimed by him over and 
above the prinsipal sum of Rs. 37 and - 
that the right of redemption was not lost 
to the plaintiff, 


The District Judge reversed the Munsif 8 
decision. The plaintiff has, therefore, soma . 
to this Court in seoond appeal. 
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The plaintiff alleged that the terms of 
the mortgage between the parties wera 
reduced to writing, a chitht, bearing one 


snua stamp and that it was with the de ` 


fendant mortgagee. The defendant denied 
this and produced an unregistered bond, 
dated the lst of Asin 1808 (1901). The 
dosument was put to the plaintiff in the 
witness-box and he denied it. The exesu- 
tion of the dooument was proved by the 
defendant and the marginal witness. The 
terms of the doanment were also proved 
by the witnesses on behalf of the defendant. 
The dosument was filed in time but was 
rejested and returned by the Munsif on 
the 9th May 1918, without any reason having 
been given. The defendant re filed the 
dosument in appeal before the Judge. The 
plaintiff objected to the asacseptanse of it 
and the point was ordered to be decided 
at the time of the hearing, but nothing 
was done and ultimately the doaument was 
again returned to the defendant. The learned 
Judge very rightly observes that the doau- 
ment, being of a date prior to the Transfer 
of Property Aot (Vi of 1904), whieh for 
the first time required a mortgage-bond 
below Rs. 100 to be effected by a registered 
dosument or by delivery of the property, 
did not require any registration, I agree 
with the learned Judge that it is not 
known why the doseument was not admitted 
by the Munsif. I called for the dosument 
and the defendant has prodused itin this 
Court, but I oannot take it into evidence 
aa none of the parties want it. The result 
is that the term of the mortgage is to 
be found upon the pleadings and the 
evidence in the oase. It is admitted that 
the defendant entered into possession’ of 
the property as an -usufrustuary mortgagee 
as security for the loan of Ra. 37 advanced 
by him to the plaintiff. His status is 
also resorded as sush in the Survey Record 
of Rights finally published on the 2nd 
September 1914. In that reeord the position 
of the defendant is stated to be that of 
& mortgages for the principal sum of Rs. 37 
on the basis of a bond, dated the Ist of 
Asin 1308. The dooument was produeed 
before the Settlement Officer and the 
defendant slaimed to be in possession as 
a mortgagee under it. This position is 
admitted in paragraph 4 of the written 
statement, and the assount given af the 
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fost of the] written statement shows Rs. 37 
a3 the morigage-money advansed on 
the Ist Asin 1398. The Court helow has 
dismissed the plaintiff’s sase on the ground 
that it must fail for want of evidenss. 
In this the learned Judge is clearly wrong. 
The admission of the defendant that 
he was a mortgagee of the property in 
lieu of Rs, 37 relieves the plaintiff from 
giving any further proof, It was for the 
defendant to prove that the plaintiff lost 
his rigbte of redemption, The ground for 
the extinotion of the plaintiff's right is 
stated by the defendant in paragraph 4 
of his written statement, that npon the 
terms of the mortgage he was to besome 
the absolute proprietor after the due data 
of payment, No such olof upen redemption 
sould be plased by the terms of tha 
mortgage at its inception. The mortgagee’s 
right as an absolute owner asorues only 
in the sase of a mortgage by conditional 
gale. Suosh a mortgage is an ostensible 
sale and becomes absolute on failure to 
pay the mortgage-monesy on a certain date 
and becomes void on sush payment, vide 
sastion 58 (ec) of the Transfer of Property 
Ast. In other words, in a mortgage by 
conditional sle the ownership of the mort- 
gages in the progerty is ereated from the 
yery beginning. There may also be a 
condition for the re-sonveyansa of the 
property tə the mortgagor on paying ap 
the money on certain date. Butit is not 
contended and upon the authorities and 
the terms set forth in the pleadings of the 
parties it is possible to hold that the 
mortgage in question between the parties 
was a mortgage by oonditional sale. It 
was an usufrustuary mortgage pure and 
simple, and the oontention, if any, that 
the mortgagor would lose his right to 
redeem on default of payment of the mort- 
gage-money on a certain date waa invalid 
and inoperative. The law views with 
jealousy the right of redemption veated 
in the mortgagor and repudiates all attempts 
to doaway with that right, The authorities 
sited to me have sonfirmed me in this 
view, Perayya v. Venkata (1), Srinivasa 
Atyangar vy. Radhakrishna Pillai (2), Kanaran 


(1) 11 M. 493; 4 Ind. Deo. (x. s.) 281, 
(2) 22 Ind. Cas. 54; 38 M, 687; 14 M, Li T, 547; 
(1914) M. wW, N. 81; 26 M, L J. 47, 
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v. Kuttooly (8), Sarabdawan Singh vy. Bijat 
Singh (4) and Sayad Abdul Hak Sardar Diler 
Jung Bahadur v, Qulam Jilani (5). 


I therefore, hold that the right of the 
mortgagor to redeem in this oase remained 
intest. 

The question is, on what terms he oan 
redeem. The Oourt below is evidently of 
opinion that the evidence in this ease 
established the fact that the defendant 
re-built the dilapidated house and added 
the sesond storey to it and that he is 
entitled to the expenses insurred by him 
in 80 repairing and improving the house, 
This certainly he is entitled to under the 
authorities on the subject, provided the 
improvements were lasting and reasonable 
and that it was mot prohibitive so as to 
work as a clog upon the right of redemp- 
tion. Thefact that the parties had sontem- 
plated the re-imbursement tothe mortgagee 
cf such costs is evident from the proseedings 
in this case. On the 19th February 1918 
both the parties filed a joint petition agreeing 
that the property should be redeemed on 
payment to the defendant of all sosis inaurred 
in the improvement effected by the defendant 
and the amount of sosts should be settled by 
arbitration, The arbitration was,’ however, 
superseded, But the point has not been 
desided by the Court below on ascount of 
the view taken by it that the plaintiff's 
suit must fail for want of evidence, 

The desree passed by the Distrist Judge 
must, therefore, be reversed and the sase 
remanded to him to determine the amount 
payable by the plaintiff to the defendant 
for redemption, The District Judge will 
be at liberty to acsept the mortgage-bond, 
dated the lst Asin 1308, if he thinks, 
upon the evidence in the ease, that it hag 
been legally proved. As the plaintiff has 
mainly sueseeded, I think he is entitled 
to the eosts of this Court as well as of 
the lower Appellate Oourt. 

Decree reversed, 
ast? 21M. 110; 8 M. L. J. 62; 7 Ind. Deo, (x, B) 


(4) 24 Ind. Cas. 705; 36 A. 551; 12 A. L, J. 927, 
(5) 20 B.677;510 Ind, Dec, (N. s.) 1021. 


CALCUTTA HIGH COURT. | 
Apprats From APPELLATH Decrees Nos. 879 
AND 1168 or 1918. 

; August %0, 1919, 
Present :—Justioe Sir Asutosh Chaudhuri, 
Kr., and Mr, Justice Cuming. 

In No. 879 or 1918, 
NAGENDRA. LAL DAS AND oTaeRs— 
PLaINnvTiFES—APPELLANTS 
VETSUS 
Tas CHAIRMAN oF THE 
MUNICIPAL COMMISSIONERS or 
CHITTAGONG~— Derexpant— 
RESPONDENT. 

In No. 1168 or 1918, 
SURENDRA LAL KASTAGIR—Pcaintive 
m APPELLANT 
versus 
Tse CHAIRMAN oF TBE 
MUNICIPAL COMMISSIONERS 
or CHITTAGONG—DerrenpaxtT— 


' RESPONDENT, 

Bengal Municipal Act (III B. O. of 1884‘, ss, 290, 205 
—Local Government, power ef, to maketrules imposing 
conditions for water connections—High Court, inter- 
Jerence by, 


The Local Government has power, in making rules 
under section 290 of the Bengal Municipal Act, to 


' impose conditions under which house connections 


with the service water pipe may be allowed, to 
define what are the fittings required for such con- 
nections, and to impose as one of the conditions 
the provision of a meter at the owner’s or occupier’s 
expense, and the fact that section 295 ofthat Aot 
makes it lawfulin certain cases to have a meter 
fixed at the expense of a Municipality does not 
preclude the Government from imposing such a 
condition, [p. 342, col. 2; p. 843, col, 1.] 

The High Court will not interfere with rules and 
conditions authority for which is expressly pro- 
vided unless they are in conflict with some legal 
principles, [p. 843, col. 2.] 

Appeals against the desrees of the Dis- 
triot Judge, Chittagong, dated the 5th of 
April 1918, reversing that of the Munsif, 
first Count at that place, dated the Sth of 
February 1918, 

FAOTS appear from the judgment. 

Mr. 8. B. Das (with him Mr, B, 
Choudhurt, and Babu Kshitsh Ohandra Sen), 
for the Appellants.—Seation 290 does 
not give the Local Government power tp 
define what fittings are, Woe have got to sea 
what the Legislature says. The Oourt is 
bound to go wrong if it goes to find 


what is necessary or not, what ought 
or ought not to be done. The spirit 
of the Aot is that the Munisipality 
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will not sharge but put ina meter atits own 
expense. The rules framed by the Losal 
Government under section 290 directly 
oppose the alear provision of the Act as set 
forth in sestion 295, Rule 4 is ultra vires 
in so far as it entitles the Munisipality to 
makea charge which it sannot under the 
Statute. By compelling the owner or ossupier 
of the house to provide a meter, the Munisi- 
pality is levying a new tax not authorised 
by the Aot itself. 

Mr. T. 0. P. Gibbons, K.0,, Advosate- General 
(with bim Babu Ram Oharan Mitra, Senior 
Government Pleader), for the Respondent 
Munieipality— Government have direction 
and sontrol of the Municipality. The rules 
and regulations in this oase are those of 
Government. There are no words of limita- 
tion imposed by Statute on the power of 
Government to make rules and regulations. 
Refers to sestion 295 to prevent waste of 
water. Reads seation 290, sestion 301, 
sestion 302. It was never the ssheme nor 
intention of the Act that the person who was 
getting water was to go ssot-free, The eon- 
ditions laid by Government are legal and 
not ultra vires. There is nothing to prevent 
the Municipality from oharging for water 
meter to be fixed, The word ‘ fitting’ should 
inelude a meter. It is the sonsnmer who 
requests for supply and it is not ineonsistent 
to ask him to pay. As regards the power 
to make rules, refers to Institute of Patent 
Agenis v. Lockwood (1). The power 
is given to a publie body for public 
good, This is a reasonable exersise 
of power, Mr. Das’s proposition is far 
too wide to say that Municipality cannot 
impose eharge unless the Legislature provides 
for that in the Act itself, Refers to 
London Oouniy Council y. Bermondsey Bios- 
cope Oo. (2) and Stiles v, Galinski (3). The 
Commissioners oan make snah arrangements 
as are not Inconsistent with the rules and 
regulations made by the Lioeal Government, 
May’ in present sestion 290: that shows they 
are not bound to, they aan make reasonable 
- eonditions for the supply of water. 


_ (1) (1894) A. O. 847; 68 L, J. P. C. 74; 6 R. 219; 71 
L. T. 205, 


(2) (1911) 1 K. B. 445; 80 L. J. K. B. 141 at p. 144; 
108 L, T 760; 75 Je P: 58s 9 L, G, R. 79; 27 T. L. R. 


41. . ‘ 
(8) (1804) 1 K. B. 615 at p. 621; 78 L. J. K. B. 


4sF:€0 L. T. 437; 52 W.R, 462; €8J. P. 188:2 L, 
á G. R. 241; Z0 T, L, R, 219, 


Mr, S. R. Das in reply,-~The Municipality 
have no oontro.ling power over the use of 
water, they san only prevent waste. Wast- 
age and misuse are provided forin the Asat. 
Can you impose a further burden by a rule? 
You cannot, unless you are empowered by the 
Ast. Unless there is express authority, you 
sannot add to charge. 

JUDGMENT.—The fasts of the suit out 
of whioh Appeal No. 879 of 1918 has 
arisen are simple, 

The .plaintiffs are oertain rate-payers 
of the Municipality of Chittagong, the 
defendants are Commissioners of the Muni- 
sipality. The plaintiffs wished to have 
house sonnestion with the main water 
servies pipe. The Maunisipality were willing 
to allow the sonnectioneonly on the son- 
dition that a water moter fo measure the 
amonnt of water sonsumed was put in 
by the plaintiffs at their own expense in 
ascordance with certain rules framed by 
the Looal Government under sestion 290 
of Ast IIL of 1884 (The Bengal Municipal 
Ast) as amended by Aot IV of 1894, 

The plaintiffs sontended that these rnles 
were ultra vires and that they wera entitled 
to have the house sonnestion they asked 
for without paying for the meter and 
they asked for @n injunefion to restrain 
the defendant Manisipality from eutting off 
the water connection whieh the Munisipality 
threatened to do if the prisa of the meter 
was not paid, the plaintiffs having been 
allowed the desired house  sonnestion 
on the understanding that they would 
pay for the meter if it was found that 
they were liable to pay for it. The Court 
of first instance desreed the suit holding 
that the rules framed under section 290 
were ulira vires. On appeal the learned 
Distrist Judge deereed the appeal and 
dismissed the suit. He held that the 
rules framed under sestion 290 were not 
ultra vires and they did not sonflist with ses- 
tion 295 of the kame Act. 

Against this deereo the plaintiffs have 
appealed to this Court. The question in 
eontroversy between the parties, though 
very simple, is a question of considerable 
importance and has been argued at some 
length. 

Seation 290 of the Bengal Munisipal Aat 
is as folldw:—‘Whenever the Commis- 
pioners deem it practicable and consistent 
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with the maintenance of an efficient water- 
supply, they may ata meeting, and subjest to 
aueh rules and sonditions as the Loosal 
Government may make and impose, allow 
the owners and oeoupiers paying the water- 
tate hereinbefore mentioned to lay down 
communisation pipes from the servise-pipes 
of the Commissioners, for the purpose of lead- 
ing water to their premises for domestic 
purposes.” 


It is quite olear that this section by itself 
gives the lLosal Government ppwer to 
make and impose rules and oonditions 
under whioh the Municipal Oommissioners 
may allow house connections with the service 
water pipes. Section 291, sestion 292 and 
gestion 293, which have been referred to 
by Counsel for the appellants, give the 
Commissioners the nesessary powers to ensure 
the sonnection being properly made and 
kept in proper order and to prevent the water 
being wasted. Under the powers conferred 
on them by section 290, the Local Govern: 
ment did make sertain rnles which were made 
final on the 24th Oetober 1916. 


Thetwo particolar rules with whish we 
have to deal are rule 4 and role 9, whioh run 
as follows:— 

“4 (1). The owner or” ossupier of tha 
holding in respest of which the connestion 

is required must bear the entire oost thereof 
` dneluding the eost of the supply and fixing 
of the fittings referred to in rule 9 (2), 
The applicant for the sonnestion will also 
be liable for the sost of suoh alterations 
in, or repairs to, roads, drains, sewers, gas 
or water-mains, or pipes, and the eost of 
such other works as may be nesessitated by, 
or result from the work of making such 
sonnestion, and also all charges for which 
the Oommiassioners may besome liable in 
respeet of any of the matters referred to 
in this stb-rule,.....cccccscsecceeseneee mana one oen 

“9, A holding sonnestion shall somprise 
the following parts or fittings:—(a) brass or 
gun- metal ferrule inserted in the main supply- 
pipe; (b) a galvanised-iron communication 
pipe from the ferrule to the meter; (c) a 
stop:ecok and its surfase-box; (d) a meter ; 
(e) service pipes from the stop-eosk to the 
taps ; and (f) taps.” 

Thus rule 4 provides that the owner or 
ocourier must pay the entire sostof fixing 
of the Sttings as defined in rule 9, . 


Rule 9 (d) provides that a meter i’ 
one of the fittings nesessary for a household 
sonnestion, It has been argued that sea- 
tion 290 gives the Local Government no 
power to define what are fittings and, there. 
fore, the Looal Government sre not em. 
powered to make a rule under that section 
defining what are the fittings required for a 
house sonnection. 


No doubt, the sestion does not provide that 
the Looal Government shall define what are 
the fittings required for a house connection 
but it does empower the Loasl Government to 
make rules and conditions under whieh os- 
gupiers or owners may have a house oon- 
nection and the provision of a meter af 
the ossupier’s or owner's expense is one of the 
conditions they impose, 


It is quite immaterial whether a meter is 
salled.a fittings or not, 4 


Neither aan it be sucseasfully sontend- 


ed that the rules in question are unreason. 
able. 


It is the manifest duty of the Munisipality 
to see that the publie in general have their 
due supply of water. The sapasity of any 
given installation is obviously limited, and 
unless the Municipality san prevent waste; 
the general publio distributed over a large 
area are bound to suffer, The inatallation 
of a meter is one of the most obvious means 
of preventing waste and as a house oon- 
nestion must be regarded more or less in 
the light of a luxury, it is only reasonable 
that the person who has the benefit of it 
should pay all the nesessary expenses. It 
would obviously be inequitable that the sost 
of a luxury should fall on the general body 
of rate-payers and not on the person who 
really gets the benefit of it, ; 


It has ‘also been sontended that these 
roles, as framed by the Losal Government, 
under sedtion 290 sontravene the express 
provisions of the Act as set forth in seotion 
295. í 

Seetion 295, provides — 


“The Commissioners at a meeting may 
determine what quantity of water shall be 
supplied to the ocoupier of every bouse, . free 
of further charge, for every rupee paid. to 
the Commissioners as water-rate on account 
of sushhouse, ` 4 
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NAGENDEA LAL DAS v, MUNICIPAL COMMISSIONERS, OHITTAGONG, 


“If the Commissioners have reason to believe 

that the ooseupier of any house sonsumes 
more water than he is entitled to as aforesaid, 
it shall be lawful for them to provide a 
water-meter at their own expense, and to 
attach, the same to the water-pipea of the 
said house and any water whioh may be 
used over and above the quantity to 
whioh the cooupier is entitled as aforesaid 
shall be paid for by him at such rate 
as the Oommissioners at a meeting may 
determine.” 
It is argued that seetion 295 sets forth 
the sireumstanses under whish the Commis- 
sioners may provide a meter, and thia section 
states that they may do so at their own 
expense, Itis said as this seation provides that 
the Commissioners may have meters fixed at 
their expense, it is unlawful for the rules to 
order that a meter should be fixed atthe son- 
sunier’s expenses. There is, however, nothing 
ineonsistent between the rules, as framed by 
the Local Government, and sestion 295, 
Sestion 295 makes it lawful, in sertain 
sireumstanses, to have a meter fixed at the 
expense of the Munisipality and to expend 
the Munisipal funds for the purpose. That 
eertainly does not presinde the Losal 
Government from making it one of the 
sonditions of a house sonnestion that the 
osoupier or owner shall provide a meter at his 
expense. 

A further argument has been put forward 
that by insisting that the owner or ossupier 
should provide the meter, the Commissioners 
are imposing a sharge or taxon the rate- 
payer and that no charge or tax san be 
imposed whish are not expressly and in 
very clear terms authorised by the Aast 
itself. This argument has no substance. 
No one is obliged to have a house son- 
nestion. Therefore, whether a person pays 
or does not pay, the eharge is entirely 
within his own discretion. It is not a 
tax on the publie. lf the Municipality 
had -to provide at their expense meters 
free of oost to the user, that would mean 
taxing the pnblie. It is to prevent this that 
fhe rules seem to have been framed. It 
is also to. be noted thatthe local Govern- 
ment has sontrol over the expenditure of 
Municipal funds under section 69 (1). Wa 
are, therefore, of opinion that the rules, as 
framed by the Local Government, under 


e Bestion 290 are intra vires, and the og. 
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oupier or owner who wants house 
sonnestion must pay for the sost of 


the meter. It has, lastly, been sontended 
that the Munisipal Commissioners eannot ent 
off the water supply in default of the 
plaintiff's paying the sost of the meter, 
The argument put forward to support the 
contention is that seotion 297 is the only 
section whioh authorises the Oommissioners 
to sut off the water supply and that the 
section provides that the water san only 
be ont, off on account of the non-payment 
of the water-rate. There is some forse in 
this sontention ; buf the point is nota fair 
one to raise, as these persons haye basen 
allowed to have the sonnestion on the 
understanding that they would abide by the 
rules made under seotion, 290 if it were found 
these rules were intra vires. 

The same argument, .however, applies as 
has already been applied to the proper oon- 
strustion of sestion 295, Seation 295 applies 
to things in statu quo and seetion 290 with 
future nesessity. 

The water has, we understand, not been 
sub off although notiee may have been given 
to soutit off under rule 24 (e) made under 
sestion 290. It sannot be said that this rule 
sonflists or is insonsistent with sestion 297. 

Rule 24 (e) is, we consider, infra and not 
ulira vires. It seems to us to baa reasonable 
provision, 

In the view we have taken, it is needless 
to dissuss the oases whioh were sited before 
us, the general prinoiples snunciated in which 
were not disputed. The Oourt has reesived 
the assistanse of having both points of view 
thoroughly argued. We think it only right 
to add that we ought not to interfere with 
rules and conditions authority for whieh has 
been expressly provided for as in this 
ease, unless they are olearly in sonfliot with 
some legal prinsiple. 

The result is, that the desree of the lower 
Appellate Oourt eannot be suseessfully ag- 
sailed and the present appeal must be dis- 
missed with sosts. 

Our judgment also governs Sesond Appeal 
No, 1168 of 1918 (Chittagong) whieh is also 
dismissed with costs. 


Appeal dismissed, 
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BOMBAY HIGH COURT. 
TeaTaMENTaRy Suit No, 9 or 1920, 
September 2, 1920, 
Present:—Mr. Justise Marten, 
BAI MONGHIBAI—Petitionsr 

VETSUB 


BAI RAMBHALAXMI—Opponent, 
Testamentary jurisdiction—Consent terms not 
falling within jurisdiction—Decree, form of—Practice 
~ Procedure, | 


Where in a testamentary suit the parties agree 
on certain terms, some of which do not fall within 
the testamentary jurisdiction of the Court, the 

roper procedure is to put all the terms im a 
Eohedule and to carry them out lin the body of 
the order so far as the Court has jurisdiction, 
Those terms which do not fall within the testa. 
mentary jurisdiction of the Court can rest on 
agreement and, if necessary, they can be enforced 
in a suit on the Original Side. [p. 845, col. 1.] 


"Mr, P. B. Vachha, for the Petitioner., 
Mr, R. Q. Munsif, for the Opponent, 


JUDGMENT.—In this testamentary suit 
the parties have agreed on eertain terms, 
and, as frequently happens in testamentary 
suits, some of the terma are such as possibly 
do not fall strietly within the testamentary 
jurisdiction, Some undonbtedly do ; but it 
is possible that, as regards some of the 
others, they sould more strictly be earried 
ont in the exerise of the original jurisdic- 
tion of this Court. The difference between 
these two jurisdistions sorresponds very mush 
to what would be the difference in England 
between the Probate jurisdiction and the 
Ohaneery jurisdistion. 

Quite recently in this Oourt in the oase of 
Samuel, Inre (1) a similar point arose; 
but there the terms Counsel agreed on were 
even more of what I may oall a Chancery 
nature. In effeot, the parties there wanted 
sertain direstions given to the administra- 
tor as to how the estate should be dealt 
with and how it was to Ibe divided between 
eertain benefisiaries. When the order in 
that latter ease came before the Registrar, 
he very properly drew my attention to the 
standing direotion of Sir Lawrence Jenkins 
given on the 22nd August 150]. It is 


sontained in a letter written by the then 


Registrar to the Attorneys ina partieular 
ease; and if says as follows :— 

“With referense to your preoipe to draw 
up the consent decree in the above suit 


(1) Testamentary Suit No, 3 of 1920 (unreported.) 
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passed on the 14th instant, I beg to inform 
you that I eannot draw up the decree as 
specified in the terms save and except as 
mentioned in elauses 6 and 7 thereof. The 
Honourable the Chief Justice is of opinion 
that the Court oxersising testamentary and 
intestate jurisdietion oan deal with the 
questions of grant of Probate and Letters 
of Administration only and nothing more; 
and Ihave been dirested to see that the 
consent desrees providing for more than 
that should not be drawn up.” l 
Now, I think I haye been taking teata. 
mentary matters now for a sonsiderable 
time, 1 suppose some two years, and this 
particular direction was not previously 
brought to my attention, although of course 
from practise in England I was quite familiar 
with the distinction drawn between the 
jurisdiction of the Probate Court and the 
jurisdiation of the Chaneery Court. The 
note I have made in dealing with this 
standing direation is as follows: 
The Testamentary Registrar is quite 
right in drawing attention .to this direstion 
of Sir Lawrence Jenkins, but it muat not 
be pushed too far. The English Probate 
Court’s jurisdiction is also sonfined to 
Probate and Administration and it has not 
even got the Indian jurisdistion given by 
section 90 of the Probate and Administra- 
tion Act. Yet, it is a matter of sommon 
osourrense for Probate suits in England 
to besettled on terms that embody distribu. 
tion or administration of the estate ina 
partioular way and which are by no means 
confined to the mere question whether 
Probate or Letters of Administration shal] 
issue and if so to whom. If sueh terms 
are arrived at they must be all shown 
in the deoree either expressly or by reference, 
Otherwise, the desres is misleading, It 
may be that the English Probate Oourt 
cannot itself carry ont all the terms, e. g, an 
applisation tothe Chansery Division under 
the Settled Land Acts or in Lunacy may 
be necessary to effectuate the terms. But 
that does not prevent the terms being 
set out. In the present ease I think I 
have jurisdiction to order the sale asked 
for in paragraph 4 and to direst the payment 
to the Accountant-General asked for by para. 
graph 7. The issue was as to the pergon 
to be appointed administrator and these 
terms are really safeguards attached to her 


Vel, LIX) 
MADRAS ESTATES LAND AOT, 8. 205, In re. 


appointment. I was ‘not eompelled ` to 
appoint the widow (see Sucaession Act, 
sestion 202 and seations 225 and 224), 

Paragraphs 5, 6 and 7 are, however, more 
appropriate to an administration suit, and 
a desree could not be made here for 
administration "simpliciter, That would be 
for the ordinary jurisdiction on the Original 
Side. 

“I think the best plan is to put the 
terms in a sohedule and for the body of 
the order to sarry them out so far as we 
have jurisdistion, The doubtfal paragraphs 
5 to 7 oan rest on agreement and, if necessary, 
they ean be enforsed in a suit on the 
Original Side. The liberty to apply to 
the Probate Court is added ag possibly it 
may be useful. I have accordingly settled 
the minutes on these lines.” 

-Assordingly, in that ease I settled the 
minutes as there stated, and oventually 
passed a decree ascordingly. 

T propose to follow that ‘direstion in the 
present ease. The consent terms will be 
embodied in a schedule, and the body of 
-the order will give directions, so far as I 
properly oan, sitting as a Judge of the 
Probate Court. I think those directions 
whioh I may properly give will be that 
the bonds when purshased in the name of 
the Ascountant-General are to be held 
by the Ascountant-General subjest to the 
direstion given in the sonsent terms, and 
that he is to remit the interest as dirsated 
in paragraph 3 and may vary the investment 
as dirested in paragraph 4. I think paragraph 
5 may be sarried out by a formal admission 
in the body of the desree. Asto paragraph 6, 
I do not see any objection to giving dires. 
tions as to what is to be done with these 
securities on the death of the defendant nor 
to the sonsent contained in paragraph 7, 

Lascordirgly direct the decree to bs on the 
lines I have indisated. 

The minutes to be shown to me, and I will 
sertify the consent terms to be for the benefit 
of the minors, 

I have stated all this besanuse Counsel 
agree with ms in thinking that it iscon- 
venient for the members of the Bar prastis- 
ing in this Court, and also for the Attorneys, 
to know definitely what I aonsider the 
practice of this Court ought to be on the 
points I have mentioned, 

af se - Order accordingly. 
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COURT OF THE BOARD OF 
REVENUE, MADRAS. 
February 10, 1920. 

Present :—~Mr. Coushman, 2nd Member. 
In re SECTION 205 or tas MADRAS 


ESTATES LAND AOT, 1968, 
Madras Estates Land Act (I of 1€08°, ss. 3 (188, 205 
—Revision---Order by District Collector—Jurisdiction 
of Board of Revenue to revise. 


The Board of BRevenue has no power to revise 
the order of a District Collector acting in revision 
under section 205, Madras Estates Land Act, as the 
section gives concurrent jurisdiction to the District 
Collector and the Board of Revenue over orders 
made by a Revenue Officer. 

The expression ‘Revenue Officer’ in section 2065 
of the Act does not include a District Collector. 


Petition for revision against the coder of 
the Distriot Oolleotor, Ganjam. 

JUDGMENT,.—This is a revision petition 
against the order of the District Collestor of 
Ganjam rejecting an application for revision 
under sestion 205 of the Madras Estates Land 
Act in respect of the order of the Deputy 
Collector of 23rd Ostober 1919 under seetion 
74 of the Aot. 


A preliminary objection has been raised 
that the Board of Revenue has no power of 
revising the orders of the Distriet Collector 
passsed in revision under seation 205 of tha 
Ast. The objection has been raised -on 
previons oscasions before this Court but has 
been disallowed, Seation 205 says that the 
Board of Revenue or the District Collestor 
may call for the record of any proseedings 
before a Revenue Offiser from whose desision 
no appeal lies in the sirsumstances stated. 

Section 5 (13) says that “ ‘Revenue Officer’ 
means a Oollestor sud includes any person 
appointed by the Loeal Government.,.to exer. 
aise any of the funotiona of a Revenna 
Officer under this Aot,” 


Throughout the Aot, the word “Distriot 
Collestor” is used whenever it is intended to 
convey the meaning of the “Ohief Loeal 
Officer in charge of the Revenue Administra. 
tion cf the District.” The term “Revenue 
Officer” seems to exolude a Distriet Colleetor. 
Seotion 205 gives sonourrent jurisdietion to 
the District Collestor and the Board of 
Revenue over the Revenues Officer. Had - it 
been the intention of the Aot that the 
Board of Revenue should also have power 
to revise the orders of the District Collestor 
passed in revision the section would haye 
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MURAD BIBL U. RAHIM BAKHSH, 
made this clearer than it is now. I, theres followed oustom. Rahim Bakhsh eontested 


fores, consider that the Board of Revenue has 

no power to revise the order of a Distriet 

Collestor acting in revision under seetion 
205 and dismiss the petition with eosts, 

M, O., P, 

. Petition dismissed, 
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LAHORE HIGH COURT. 
Seconp Orvin ArrgaL No, 2407 or 1919, 
November 18, 1920, 
Present :——Mr, Justise Broadway. 
. MURAD BIBI[—PLAINTIFE —APPELLANT 
Versus 
RAHIM BAKHSH AND OTHERS —— DEFENDANTS 


e RESPONDENTS. 

Muhammadan Law—Succession—Heirs, whether 
take as tenants.in-common—Right of one heir when 
becomes barred —Sutt for share of inheritance —Limi- 
tation Act (IX of 1908), Sch. I, Art, 144, 


The heirs of a deceased Muhammadan take as 
tenants-in-common and the right of one heir to 
a share will not become barred unless and until 
the other heirs set up an adverse right to the 
knowledge of that heir. [p, 847, cols 1&2.) . 

Khaderse Hajee Bappu v. Puthen Veettil Ayissa 
Ummah, 6 Ind, Cas. 60; 34 M.5tl; 8 M. L. T. d; 20 
ML L. J. 288; (1910) M. W. N. 447 and Marian Beevi- 
ammal v. Kadir Meera Sahib Taragan, #9 Ind. Cas. 


275, followed. D 
Nasiruddin Shah v. Musammat Lal Bibi, 89 P, R. 


1888, distinguished. 
Second appeal from the desrsə of the 


Distrist Judge, Multan, dated the 12th 
August 1919, reversing that of the Munsif, 
2nd Class, Multan, dated the 2nd Desember 


1918. l 
Mr, Muhammad Shah Nawaz, for the Ap- 


pellant. 

Mr, Abdul Rashid, for the Respondents. 

“JUDGMENT.—The suit out of whish this 
appeal has arisen was instituted by Musam- 
mai Murad Bibi in the following siroum- 
stances. One Abdul Hakim, who died on 
the Jlat March 1902, left bim surviving two 
sons, Rahim Bakhsh and Faiz Mabammad, and 
two daughters, Musammat Allah Wasai and 
Masammat Mourad Bibi. On the Sth 
September 1915, Faiz Mubammad instituted 
a suit against his brother Rahim “Bakhsh 
claiming to be entitled to one-half of the 
property left by Abdul Hakim basing his 
‘laim on the allegation that the family 


asserted that Musammat Murad Bibi 


‘the property. This was 


the olaim and pleaded that the family 
followed Muhammadan Law and that Faiz 
Muhammad was only entitled to one-third, 
On his behalf it was admitted that the 
sisters were entitled to one-sixth each, | On 


-the 30th June 1916 Musammat Murad Bibi 


applied to be made a party to the suit 
between the brothers on the ground that 
she was entitled to one-sixth of her father’s 
estate. This application was opposed by 
Rahim Bakhsh who on the 8th July 1916 
had 
given up her inheritanos and that he (Rahim 
Bakhsh) had paid her marriage expenses, 
The result was that Musammat Murad Bibi’s 
applieation was dismissed, and on the 12th 
February 1917 a deeree was passed in Faiz 
Muhammad’s favour for one-third of 
in asaosordansa 
with an award given by  sertain 
arbitrators and in this award the sister’s 


shares were distinstly given as one-sixth, 


Musammat Murad Bibi was dirested to take 
separate action and in aseordanse with the 
direetion she filed the presant suit on the 
Sth August 1918. In this she aslaimed 
partition and possession of her one sixth 
share. Rahim Bakhsh, Faiz Muhammad and 
Musammat Allah Wasai were made defend. 
The two latter sonfessed judgment. 
Rahim Bakhsh, however, sontested the suit, 
alleging that Musammat Murad Bibi was only 
entitled to one-seyenth and that she was 
not entitled to any portion of the estate as by 
sustom daughters take their inheritanse in 
the form of ornaments and slothes, eto., on 
their marriage, and that Musanmmat Murad 
Bibi had in acsordanee with this oustom 
ressived Rs. 300, worth of sush artioles when 


she was married, He further pleaded that 


Musammat Murad Bibi had not been in pos- 
session of «any portion of the estate. The 
Trial Court held that Rahim Bakhsh had 
failed to prove that he had given Musammat 


Murad Bibi ornaments, eto., of the value of 
‘Rs, 500, in lien of ber inheritance on her 


marriage and that she was entitled to a 
one-sixth share of her father’s estate. It 
also, held that on her marriage Musammat 
Murad Bibi had lived with her husband for 
about six morths and that after that she 
had been sontinuously living in the house 
in suit, She was accordingly granted ‘a 
desree as prayed against Rahim Bakhsh, 
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Rahim Bakhsh appealed and the Distriet 
Judge dismissed Musammat Murad Bibi’s suit, 
holding that it was barred by limitation, He 
held that Musammat Murad Bibi was entitled 
toa one-sixth share on the death of her 
father, but that suecsession had opened ont in 
1902 when time began torun and the suit, 
whiah was brought in 1918, was barred by 
time. On the question of possession he same 
to the sonolusion that Musammat Murad Bibi 
aould not be held to have been sontinuously in 
possession up till 1916 merely besause, after 
living for some time with her husband, she 
returned and eontinuously lived in the house 
in dispute, 

Musammai Murad Bibi’s suit having thus 
been dismissed as time-barred she has 
preferred this appeal through Mr. Shah 
Nawaz and I have heard Mr. Abdul Rashid 
on behalf of the respondent Rahim Bakhsh. 
The only point for determinationis, whether 
the suit was barred by time. Mr. Rashid 
referred me to Nasiruddin Shah v. Musame 
mat Lal Bibi (1), Patcha v. Mohidin (2) 
and Kasmi v. Aytshamma (3), and Abdul 
Kader v. Atshamma (4), The Madras cases oan 
be eliminated from consideration inasmush 
as the view taken in them has been dissented 
from in subsequent cases of the same Oonrt: 
Vide Khadersa Hajee Bappu v. Puthen Veetths! 
Ayissa Ummah (5) and Marian Beeviammal 
v. Kadir Meera Sahib Taragan (6). In 
Nasiruddin Shah v, Musammat Lal Bibi 
(1) it was held that in that ease there was 
no joint family and that the sons did not 
sueseed on behalf of any one, eaeh 
sharer besoming entitled to a share on 
the death of sertain peraon. In Khadersa 
Hajee Bappu v. Puthen Veetitll Ayissa Ummah 
(5) and Marian Beeviammal v, Kadir Meera 
Sahib Taragan (6) it was held thatthe heirs 
of a desoased Muhammadan take as tenants. 
in-common and the right of onå heir to a 
share will not besome barred, unless .and 
until the other heirs set up an adverse 
right to the knowledge of that heir. Against 


(1) 89 P. R. 1888. 
(2) 15 M.67; 1 M.L. J. lön; ö Ind, Deo. (N. a) 


89. 
(3) 15 M. 60; 1 M. L, J. 754; & Ind. Dec. (N. 8.) 


1, 

(4) 16 M. 61 (F. B.); 2 M. L. J. 200; 6 Ind, Deo, 
(x, 3.) 750. 
L. J. 288; (1910) M. W, N, 447. 

(6) 29 Ind. Ons. 275, 
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this, Mr. Rashid has been unable to refer 
me to any authority. Assuming that, in 
the oase of Mubammadans governed by 
Muhammadan Law, the ‘heirs sueseed as 
tenants-in sommon and possession of one ean 
be regarded as possession of all, limitation will 
only commense to run when the right of any 
particular tenant-in-common is spesifieally 
denied by the other or others, In the pre- 
sent oase, as it has been pointed ont above, 
in 1915 Rahim Bakhsh definitely pleaded in 
the spit brought against him by Faiz 
Muhammad that the parties were governed 
by Muhammadan Law and that his sisters 
were entitled to a .one-sixth share, That 
oase was decided on the basis of Muhammadan 
Law and the right to suaeaed on the part of 
sisters was definitely asknowledged. On the 
Sth July 1916, however, Rahim Bakhsh 
definitely alleged that Musammat Murad 
Bibi had surrendered her right in the estate 
by reeeiving from him certain moneys or 
artisles of jewelry, ete., of the value of 
Rs. 300, on her marriage. This surrender 
has been found not proved and it would seem, 
therefore, that so far as Rahim Bakhsh was 
soncerned it was not till the 8th July 1916 
that Musammat Murad Bibi’s rights were 
definitely denied. Even assuming that time 
began to run from the 5th.September 1915, 
when Faiz Muhammad instituted his suit 
against Rahim Bakhsh, the present elaim 
will be in time. 

In there siroumstaneer, I assept the appeal 
with sosts and setting aside the order of the 
learned Distriot Judge restore the : desrea 
of the learned Munaif, 

Appeal accepled, 


BOMBAY HIGH COURT, 
Seconp Orvin ArPrAL No, 281 o 1919, 
February 10, 1920. 

Present :—Sir Norman Maeleod, Kr., 
Chief Justise, and Mr, Justiag 
Heaton. - 

DALUOHAND BALARAM 
MARWADI— Piainrivs—AppELLanr 
versus 
APPI KHEMA SASTE— DEFENDANT 
RESPONDENT, 
Civil Procedure Qode (Act V of 1908), 0, lin. 2 
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DALUOHAND BALARAM Ü, APPI KHEMA SASTE, 


~—Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
ss. 12, 18-—Mortgages, simultaneous—Quit on one 
mortgage—Account taken only in respect of one 
morigage—Subsequent suit on another mortgage, 
whether maintainable, 


When a Oourt takes an account as provided by 
section 13 of the Dekkhan Agrioculturists’ Relief Act, 
it doés not start the account with the partioular 
bond or mortgage-deed, or whatever it may be 
which is pleaded as the basis of the suit. The 
account is taken of the transactions between the 
parties to the suit, and if those transactiona began 
at an earlier date ‘shan a particular bond, whether 
a money-bond or a mortgage bond, and if the 
transactions led up to that particular bond then the 
account is taken from the earliest of the preceding 
transactions and is continued right up to the date 
of the snit. [p. 849, col. 1.] 

Defendant had had several transactions with the 
plaintiff. A balance was made up and, in order to 
secure payment of the balance, the defendant 
executed three mortgages in favour of the plaintiff. 
The latter brought a suit on one of the mort- 
gages and obtained a decree. The account taken 
in the suit was limited to the particular mortgage 
which was sued upon. Subsequently, the plaintiff 
pued on the second mortgage : 

Held, that the suit was barred by Order II, rule 
2 of the Civil Procedure Code read with sections 12 
and 13 ofthe Dekkhan Agrioulturists’ Relief Act. 
[p. 849, col, 1.] 

Second appeal from the desision of the 
Distriet Judge, Poona, in Appeal No. 49 
of 1918, aonfirming the decree passed by 
the Subordinate Judge at Baramati, in Civil 
Suit No. 263 of 1916, 


` Mr. V. B. Virkar, forthe Appellant, 


JUDGMENT. 

Mactgor, O. J.—The plaintiff took three 
mortgage- bonds on the 6th Jaly 1900 for 
Rs. 99 eaoh over the same property from 
the Ist defendant, the sonsideration being 
the balance of Rs. 274 due on the 
previous acoount, and Rs, 23 paid in cash. 
He sued on one of the bonds in 1911 
and obtained a de6ree thereon. He did 
mention in his plaint that he held two 
‘other mortgages over the property, and that 
he would take separate steps on them, 
The property was sold ia exesatien of 
the -desree on the one bond, bat was not 
sold subjest -tothe other mortgage sharges. 
It was sold free of avy inaambraness, and 
realised more than the amount due on the 
bond in that suit. The plaintiff has now 
filed thia suit on the remaining two mort- 
gage-bonds. He eannot ask for sale of the 
mortgaged property, That has already been 
sold free of the mortgagesin the previous 


suit. Bat he does oe for a decree for the 
& At yak ~ we 


v. aay ON 


Ix DIAN OASES, 


[1921 


amount due on the remaining two mortgage- 
bonds, whish he contends will be effective 
as regards the balance of the sale-proséeeds 
of the mortgaged property. 

Both Courts have dismissed hig suit on 
the ground that it was barred by Order 
IJ, rule 2 of the Civil Prosedare Oode, 
and sestions 12 and 13 of the Dekkhan 


Agriaulturists’ Relief Aet. The saše of 
Dhondo Ramchandra Kulkarni vy. Bhekoje 
Gopal (1) was referred to, Thére a 


person holding two different mortgages on the 
same property from the same person sued on 
tte second mortgage without impleading the 
first mortgage, and obtained a deoree. He then 
sued on the first mortgage, and if was held 
that the sesond suit was barred by reason of 
tbe decree in the first suit on the subsequent 
mortgage as res judicata under -seotion 
11, Explanation IV, of the Civil Prosedure 
Code. Mr, Justice Hayward i in his judgment 
expressed an opinion that “if it had been 
found, as a matter of fact, that the trana- 
nations were transactions ‘out of whioh the 
suib had arisen’, then they would have oon- 
stituted the same cause of action, and 
the . subsequent suit would have been 
barred under Order II, rule 2, by reason 
of the spesial provisions of sestion 13 
of the Dekkhan Agrioulturists’ Relief Aot,” 

Now, there can be no doubt that these three 
mortgages were really part of the same 
transaction, whereby the plaintiff got sesnrity 
for the balance due on the old assount 
together with the fresh eash adyanee, and 
when the first suit was filed, the Court 
was bound to inquire into the history and 
merits of the case, from the s6mmensement 
of the transactions between the parties and 
the pêrsons (if any) through whoin they 
claimed, ont of whioh this suit hdd arisen. 
The Oourt whieh deoreed the firat suit, 
having notige of the two mortgages atoiak: 
ed at the same time as the auit mortgage, 
should have inquired into the history of 
thoss mortgages. However, it did not do 
so. But -it is quite selear that this is 
exaotly the oase to whieh Mr. Justiee 
Hayward referred in his remarks which I 
have just quoted, which in that case may 
have been obiter. One oan imagine that 
it might easily lead to fraud, and also 
to evasion of the objests of the Dekkhan 


(1) 27 Ind. Cas. 1005; 17 Bom. L. R. 144 at p. 152; 
39 B, 138, 5. 
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Agrioulturists’ Relief Act, if a party in 
the position of the plaintif in this suit 
could sue on one mortgage, leaving aside 
other mortgages of the same date whioh 
together with the first mortgage really 
made up one transaction, He sould thus 
avoid an account being taken of the whole 
transaction between the parties, and then 
at a future time file a suit on the remaining 
causes of astion, which, as a matter of fact, 
really made up one entire sause of action, 
I think, then, that the plaintiffs having 
omitted to sue on these two mortgage-bonds 
when he sued on the first mortgage-bond, 
sannot now ask the Court to pass a desree on 
those two mortgage bonds, so as to be able 
to exeonte that decree against the balange 
of the sale-procseds of the property, whieh 
was sold in execution of the first desree. He 
is barred, in my opinion, under Order II, 
rule 2 of the Civil Prosedure Code, aoupled 
with the provisions of sections 12 and 13 
of the Dekkhan Agriculturists’ Belief Act. 
The appeal, therefore, I think must be 
dismissed, 


Heatoy, J.—It is well understood now, 
and for many years has beep, that when 
a Court takes an assount as provided by 
section 13 of the Dekkhan Agrioulturista’ 
Relief Ast, it does not start the assount 
with the partionlar bond or mortgage-deed 
or whatever it may be, which is pleaded 
as the basis of the suit. The account is 
taken of the transactions between the parties 
to the suit, and if those transactions began 
at an earlier date than a particular bond, 
whether a money-bond or a mortgage- 
bond, and if the 
that particular bond, then the account is 
taken from the earliest of the preceding 
transactions and is osontinued right up to 
the date of the snit, That is now, too, 
well understood to need further somment, 
We have in this case an instance of oons 


goious or uneonseious evasion of that 
prinsiple of the Dekkhan Agrioulturista’ 
Relief Act. 


The plaintiff was a mortgagee who had 
had before these mortgages other. transac- 
tions with the defendant. A balanse was 
made up apparently, or, at any rate, it was 
asserted that there was a balance remaining 
payable by the defendant to the plaintiff, 


transactions led up to | 
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The plaintiff made a small further adyanse, 
and to seonre the total debt took three 
separate | mortgage-bonds from .the. same 
mortgagor, in eaoh oase relating to . the 
same property, He brought a suit on 
one of the mortgage-bonds and obtained 
a decree. When that suit was brought, of 
course, aacounts had to be taken- under 
section 13 of the Dekkhan Agrioulturiats’ 
Relief Aet, and ought to have been taken 
in the way I have deseribed. The account 
cught tg have gone baok to the earlier trans- 
aotion and ought to have arrived at the 
balance due when the three mortgage-deeds 
were made, and have proceeded to embrace 
all the three mortgages. The account, 
however, did nothing of the kind. It was 
limited to the one mortgage deed on whioh 
the plaintiff then sued, 

In so permitting the aasount to be taken, 
the plaintiff was in grievous error, For there 
is another matter which is perfestly well 
understood, and has been for years, and whioh 
has repeatedly. been pointed out, it is that 
the Oourt often finds itself. powerless to 
take an account as oontemplated by 
section 13 without the sonseigntious assis» 
tance of the creditor: so it is the duty of 
the sredifor to furnish the Court with: what. 
he asserts to hp a true statement of the 
aosount and where a creditor does, as this 
creditor did, in that earlier mortgage-suit 
deliberately refrain from presenting a oom- 
plete acsount, and limits the account he 
presents to one transaction, when it ought to 
have embraced all, he is putting at naught 
the intention of the provisions of the Dekkhan 
Agrioulturists’ Relief Act. 

Applying, then, the words offrule 2, Order II, 
of the. Civil Procedure Oode to that partioular 
eondition of affairs which arises ander the 
Dekkhan Agrisulturiste’ Relief Aet we find 
that, when a plaintiff brings a suit, he ia 
usually bound to sue for the total debt due 
under all his transaotions with the debtor, 
There may be exceptions, but that is a 


- generalrule wherethe Dekkhan Agrisulturists’ 


Relief Act applies. There certainly was: no 
need to make any exeeption in this oase. 
Here, therefore, we have siraumstanses whieh 


` supply one of the simplest instanees of the 


application of rule 2, Order II to the state of 
affairs contemplated by the Dekkhan Agri. 
eulturists’ Relief Act, ‘The suit should haye 
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ineluded the whole of the slaim, It did not 
do so. It inoluded only 4 part of the elaim, and 
adeoree was obtained on that basis, and the 
only thing eonsistently with the law whioh 
we ean do, is to take it that the plaintiff 
relinguished the rest of his claim. That 
being taken, this suit must of nesessity be 
dismissed, and I think the appeal should be 
dismissed. 
Appeal dismissed, 


MADRAS HIGH COURT, 
FULL BENCH. 
Szconp Orvin Appear No. 2051 or 1918. 
September 10, 1520. 

Present :—Sir John Wallis, Kr., Chief 
Justice, Justice Sir William Ayling, KT., 
and Mr, Justise Krishna. 

RAMA SAHU (pap) AND OTHERS— 
Derexpant No, 2 AND HIS Luaat REPRESEN- 
TATIVES-—~A PPELLANTS 
VOTSUS 
GOWRO RATHO — PLAINTIFE— 


RESPONDENT, 

Transfer of Property Act (IV of 1882), ss, 4, 107— 
Registration Act (XVI of 1908), ss. 17, 49— Lease, 
unregistered for less than a year, admissibility of, to 
prove character of possession, 


An unregistered deed of lease for less than a 
year is admissible in evidence to prove the charao- 
ter of the possession of the océupier of the 
demised premises. [p. 855, col, 1.) 

The provisions of section !07 of the Transfer of 
Property Act which says that a written instru- 
ment in order to have the effeot of a lease for 
less than a year must be registered cannot be 
taken to have been inserted in section 17 of the 
Registration Act, Such a leage is not a document 
required by section ]7of the Registration Act to 
be registered and section 49 of the Act can have 
no application to it. [p, 354, col. 2; 355, col, 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Ganjam, at Berhampore, in Appeal Snit 
No. 71 of 1918 (Appeal Suit No. 275 of 
1917, Ganjam Distriet Oourt), preferred 
against the decree of the Court of the District 
ya Aska, in Original Suit No. 400 of 
1916, 

This second appeal coming on for hearing 
on the 30th and Ist day of September and 
Ostober respectively of 1919, upon perusing 
tha grounds of appeal: the judgments and 
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the decrees of the lower Appellate Court 
and the Court of the First Instanee and the 
material papers in the suit, and upon’ 
hearing the arguments of Mr. O. 9. Ven- 
ketachartar, for the Appellant and of Mr. B. 
Jagannadha Doss, for the Respondent, and 
the ease having stood over for sonsideration 
till the 8th Ostober 1919, the Court 
(Spencer and Krishnan, JJ.) made the follow- ‘ 


ing 
ORDER OF REFERENCE TO A FULU 
BENOH. 

SPENCER, J.—The question raised in sesond 
appeal is whether Hxhibit B, whish is an 
unregistered lease for six months of a house 
at a rent of eight annas a month, was 
admissible in evidenas to proye that defend- 
ants Nos. 1 to 3 oosupied the house as 
fourth defendant’s tenants. 

To be effestive asa lease of immoveable 
property this dosument required registration 
under section 107 of the Transfer of 
Property Aat ; although being a lease for a 
period less than one year it was not eom- 
pulsorily registrable under section 17 (d) 
of the Indian Registration Ast (Aot XVI of 
1908). ; 

Section 167 of the Transfer of Property 
Ast provides that leases of immoyeable pro- 
perty from year to yearor for any term ex- 
eaeding one year must be made only bya ` 
registered instrument, and that all other | 
leases may be made either by a registered 
instrament or by an oral agreement assom- 
panied by delivery of possession. ` 

No plase is provided by this sestion for 
written but unregistered leases even for 
periods of less than one year, whether 
accompanied by delivery of possession or 
not. Similarly, seetion 54 of this Aot 
makes no provision for written but unre- 
gistered sale deeds of immoveable property 
even in oåses where the value is less than ` 
rupees one hundred. In fact, a lessee ora 
purchaser in possession who oan prove an 
oral agreement is better off than one who 
holds an unregistered instrument when his 
title is in question. 

Seotion 4 provides that section 107 and 
the material portions of section 54 are to 
be read as supplemental to the Indian Re. 
gistration Ast. Does this signify that 
section 107 is to be understood as supple. 
menting partieular seetions of the Registra- 
tion Aot P If, for instance, all instruments 
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referred to in section 167 are to ba added 
to the list of instruments sompulsorily re- 
gistrable under seotion 17 of the Registra- 
Act, the effest will be to enlarge slause 
(d).of that section by ineluding leases cf 
imfiioveable property for terms of less than 
one year. In that oaase the Legislature 
would have to be asoused of a very clumsy 
device for avoiding en alteration in the 
wording of the seation whieh of itself does 
not provide for sll leases of immoveable 
property without exception being registered. 
Again, if sestion 107 is to be read as supple- 
menting particular seotions of the Registra- 
tion Ast, it may equally well be taken as 
supplementing sestion 18 and thereby making 
the registration of leases for more than a 
year‘optional. Thus, there would be a oon- 
tradiction in terms between section 17 and 
section 18, 

In my opinion, it was only intended that 
section 107 of the Transfer of Property 
Ast should be taken as a whole and read 
as supplemental to the Registration Ast as a 
whole. 

In Kaki Subbanadrt v. Muthu Rangayy2 
(1) there are words which imply that the 
learned Judges who desided that. sase 
accepted the argument that sestion 107 of 
the Transfer of Property Aot was to be 
read as supplemental to sestion 17: of the 
Registration Act (Ast XVI of 1908). In 
Muthiékaruppan vy. Muthu Samban (2) there 
are similar observations as to the effeat 
of section 4 to those met in Kaki Sudbanadri 
vy. Muthu Rangayya (1), but with due respest 
I cannot appresiate them. The learned 
Judges in the former oase avoided the 
diffeulty whioh that argument 
to, by saying that an undertaking to 
occupy sertain premises was not an instru- 
ment referred to in seetion 107 of the 
Transfer of Property Act. For thatmatter, 
unregistered leases are not spesifically men- 
tioned in section 107, except in the proviso 
whioh relates to exemption by the Looal 
Government of unregistered leases for a 
term of less than one year. In this Presi- 
dency there has been no sueh exemption 
by notification of Government. The result 
is that, by: the amendment of this Ast by 
Aot WI of 1904, all leases except agrieultural 

(1) 4 Ind. Cas. 1039; 32 M. 682; 6 M, L. T, 175, 


(2) 25 Ind. Cas. 772; 38 M. 1168; 27 M. L. J.497; 
16 M, L, T, 844; (1915) M, W, N. 768; 1 L. W. 754, 
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leases, which fall under sestion 117, must 
be registered. Otherwise, they do not have 
the effeot of passing the right to enjoy 
the property, But sestion 49 of the Rea. 
gistration Ast deals only with dooumenits 
required by sestion 17 to be registered 
when it deolares that such documenta shall 
not be received in evidence of any transao- 
tion affesting immoveable property until 
they bave been registered. As I have 
endeavoured to show, the dosument whigh 
has been exhibited in this case as Exhibit 
B is not a document falling under seotion 
17. That isa suffisient reason for support- 
ing the Snbordinate Judge's referense to 
Exhibit B as a piece of evidenee in the 
oase, and, as there are no other points of law, 
for dismissing the appea] with oosts, I 
only wish to add my regret that the 
seations of these two Acts whioh deal 
with short leases have been left in a state 
of obsourity whioh renders the value of 
unregistered documents a matter of gon. 
siderable ambiguity. I eannot- believe that 
if it was the intention of the Legislature to 
make unregistered leases for periods of less 
than one year of no practical value, they 
would have limited the compulsory regis. 
tration of leases under sestion 17 (d) of 
the Registration Ast to leases for a term 
exeeeding one year. When Ast III of 1877 
was superseded in 1908 by Aot XVI of 
that year, sections 17 and 49 remained 
practically uaaltered. Nor ean I believe 
that it was intended that a tenant who 
reseives & letter from a house owner living 
say, in Madras allowing him to oseupy hig 
house say in Ootasamand for six months 
on a fixed rent should bein a worse posi» 
tion after he commences his oaoupation than 
one who has only got verbal permission for 
such oseupation. 

J, therefore, think that this appeal should 
be dismissed with costs, but as there has 
admittedly been considerable differense of 
opinion in the view taken by several Benoheg 
of this Court as to the effeot of seotiong 
4, 54 and 107 of the Transfer of Property 
Aot read with seotion 49 of the Registration 
Act, I agree to refer the question as to the 
admissibility of Exhibit B as evidences of 
the tenancy of defendants Nos.1 to 3, to a 
Fall Bensh. 

Kersunay, J.—The question for desision 
in this sesond appeal is, as stated by my 
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learned brother, whether Exhibit B is ad- 
missible in evidense to prove ‘that defend- 
ants Nos. 1 to 3 oocsupied the suit house 
during the period mentioned in it as 
tenants of the 4th defendant and not in 
their own right, 

Exhibit B is an unregistered muchtlzka, 
or written undertaking, executed by the lat 
defendant in favour of the fourth by which 
he agreed to ossupy the suit bouse as the 
latter’s tenant for six months at a rent 
of eight annas a month. That a lease san 
be made. by such a dosument when’aacepted 
by the lessor, even though it is not one 
signed by the lessor, was settled by the 
Full Beneh in Ajam Sahib v. Meenatchi 
Devastanam (8) overruling the opinion 
to contrary expressed in Turof Sahib v. Hsuf 
Sahib (4) and Kaki Subbanadrt v, Muthu 


Rangayya (L), 


The argument of the appellant against 
the admissibility of the dosument in eyvi- 
dense may. be briefly stated as follows: 
Exhibit B is an instrument falling under 
the sesond olause of section 107, Transfer of 
Property Act; by virtue of section 4 
elause: (2) of the same Act seetion 167 
should be read as supplemental to section 
17 (d) of the Registration Aot (Aot XVI 
of 1508) and sestion 49 ke) of the same Act, 
therefore, makes it inadmissible in evidenas 
in proof of any transaction affecting the pro- 
perty as itis unregistered. It cannot, there- 
fore, be used to prove the tenancy of the 
defendants Nos, 1 to 3. 

On the points that arise on the above 
sontention there seems to be some differenae 
of judicial opinion in this High Court. In 
Muthukaruppan v, Muthu Bamban (2) it was 
held by a Bench of this Court that in 
the analogous oase of a sale for less than 
Rs, 100 dealt with by sestion 54, clause 
(3) of the Transfer of Property Aot, the 
unregistered instrument evidencing it was 
not admissible in evidenses even for the 
purpose of showing the nature of the 
oscupier’s possession, see page 1161*, The 
subsequent discussion shows that the learned 
Judges were basing their view on sestion 
49 (c) of the Registration Act though they 


do not expressly refer to it. This view 
(3) S Ind. Cas, 668; 35 M. 95 atp. 99; (1910) M. 
W, N. 766; 8 M. L. T. 437; 21 M. L. J, 202, 
(4) 30 M. 822; 17. M, L, J. 895; 2 M. L, T. 270, 
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involves the position that the effeat of 
seotion 4, olause (2) of the Transfer of 


Property Actis to make seetions 54, alauses 
2 and 3, 59, 107 and 123 parts of section 
17 of the Registration Act ; otherwise section 
49 whioh in terms refers only to doouments 
mentioned in section 17 will not apply, The 
rulings in Vatrananda Nadar vy. Miyakan Rowther 
(5) and Kaki Subbanadri v. Muthu Rangayya © 
(1) (whioh has not been dissented from 
on this point) and the observation of the 
learned Ohief Justice in the Full Benoh 
ease Ajam Sahib v, Meenatchi Devastanam 
(3) are in favour of the view that the 
effest of section 4 is to make seation 107 and 
other sections referred to in it integral parts 
of seotion 17. 

On the other hand, Sadasiva Aiyer and 
Napier, JJ., have dissented from the view 
expreased in Muthukaruppan v, Muthu Ramban 
(2) in their judgments reported in Katharé 
Narasimha Raju v, Bhupati Raiu (6) Napier, 
J., in particular observes: “I am, however, 
unable to agree with it [that ie, the view 
expressed in Muthukaruppan v. Muthu 
Samban (2)], The dooument is not oom- 
pulsorily registrable under section 17 of the 
Registration Aot and, therefore, we have 
not to consider whether the proposed use- 
to prove the agreement would not be per- 
missible, because it would affect immove- 
able property within the meaning of section 
49 of the Registration Act. Iam unable 
to accept the construction put on section 54 
in the above case that it requires all 
sale-deeds, if in writing, to be registered, 
In my opinion, it only requires that, if 
the sale deed is to be relied on to establish 
the transfer, if must be registered. Thera 
being no law requiring the dosaument to 
bə registered, I sea no reason why. it 
should not be proved and used as required 
by the Evidenoe Act seotion 91” and it 
was admitted in evidence to prove an 
oral sale. On the above reasoning, it will 
be equally correct: to hold thatan unre- 
gistered lease-deed which is notrelied on for 
the purpose of proving the oreation of a 
lease by its own force or for the enforoe- 
ment of the terms of it is not required 
to be registered by section 107, Transfer 


(5) 21 M. 109; 7 Ind. Deo. (N. 8.) 483, 
(6) 31 Ind, Cas. 52; 29 M. L.J. 721;18 M. L, t, 
871; 2 L. W. 964; (1915) M. W, N. 819, 


+a 


Vol. LIX] 
RAMA SAHU U, GOWRO RATHO, 


of Property Astand is admissible in evi- 
dense for the collateral purpose of proving 
either an oral lease or for explaining the 
nature of the possession of the person in 
ossupation. 

Again, in Poomalat Udayan vy. Karuppa 
Servat (7) another Beneh took the same 
view. Thelearned|Judges held that, under 
seetion 54 (3), Transfer of Property Ast, 
an unregistered instrament of sale, where 
the property sold was less than Rs, 109 
in value, was admissible in evidence to 
prove the antesedent oral osontrast to 
sell and, if ooupled with delivery of 
possession, was suffioient to transfer title, 
The learned Judges point out that seetion 
49 of the Registration Act deals only 
with doouments required by section 17 to be 
registered 

My learned brother also takes the view 
that sestion 49 (c) oannot be applied to Ex- 
hibit B. 

In view of this sonfliet of judicial opinion, 
I think it is desirable to haye the question 
settled bya Full Beach. I would, there- 
fore, refer toa Fall Bench the following 
question:— 

“Is Exhibit B admissible in evidense to 
prove that defendents Nos. 1 to 3 were in oo- 
eupation of the plaint house as 4th defendant’s 
tenants during the period sovered by it P” 


7 





This sesond appeal same on for bearing 
in pursnanee of the above Order of Referense 
to a Full Bench. 

Mr. S. Ramanuja Iyengar for Mr. O. 8. 
Vencatachart, for the Appellants —My sub- 
mission is that Exhibit B, the unregistered 
lease-deed for 6 months, is not admissible 
in evidence, since ib is not registered. 
Section 107 of the Transfer of Property 
Act is very definite. It says that “leases 
of immoveable property from year to year 
or for any term exceeding one year must 
be made only by a registered instrument, 
and that all other leases may be made 
either by a registered instrument, or by 
oral agreement assompanied by delivery of 
possession,’ Although the instrament in 
question is not compulsorily registrable under 
rection 17 (d) of the Indian Registration 
Ast, nevertheless, if there is writing 
with respect to sush a lease it must be 


, (7) 34 Ind, Cas, 921; (1016) 2 M. W, Ñ, 136, 
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ragistered, My contention is that sestion 4 
of the Transfer of Property Aat makes 
sestion 17, eto., as supplemental to the 
Registration Act. Since optional registra- 
tion was abolished, the intention of the 
Legislature is clearly to read seotion 107 
as supplemental to sestion 17 (d) of the 
Registration Ast and not as supplemental 
to sestion 18 of the same Act. Kaki 
Subbanadrt y. Muthu Rangayya (1) is in 
my favour It is there olearly laid down 
that seftion 107 of the Transfer of Pro- 
perty Aot should be read as supplemental 
to seation 17 of the Registration Aot. 
Muthukaruppan v. Muthu Samban (2) also 
is in my favour. There it was held, which was 
a cace of a sale, that it aame under sestion 54 
of the Transfer of Property Act, that such a 
document cannot be used in evidence sven 
for proving the charaster of possession, I also 
refer to Vatrananda Nadar v. Miyakan Rowther 
(5) and the observations of the learned Chief 
Justies in Ajam Sahib v, Meenatchi Devastanam 
(3) whioh are in my favour. The 
latest Privy Counail case in Varada Pillar 
y. Jesvarathnammal (8) does not toush the 
present position. So my submission is that, 
since section 107 should be read into seo- 
tion 17 olause (d) of the Registration Aot. 
Exhibit B some® within the misshief of 
section 49 of the same Act. Beaman, J.’s 
opinion in Dawal Ptranshah v, Dharma 
Rejaram (9) alao is in my favour. 


Mr. B, Jaganadha Dass, for the Respondent: 
—Sinse Muthukaruppan v. Muthu Samban 
(2), desisions are uniform and are in my 
favour dissenting from the view in it. In 
Kathari Narasimha Raju v. Bhupati Raju (5) 
this Oourt has taken the view that, sinea 
sach a document is not eompulsorily re- 
giatrable, it does not come within seetion 
49 of the Registration Aet and so dissented 
from Muthukaruppan v. Muthu Samban (2). 
In Muthunxaruppan v. Muthu Kamban (2) 
thers is no discussion of the point, but 
they practically assumed that sestion 107 
of the Transfer of Property Aot must ba 
inserted into it. Also in Poomala: Udayan 
y. Karuppa Servat (7) there is desision of 


this Court whieh is in my favour. Tha 
(8) 58 Ind. Cas 901;46 I. A. 285; (1919) M. W, 
N. 724,10 L. W. 679; 240. W. N. 346; 88 M, L. J 
813; 18 A. L, J. 274; 43 M, 244; 2 U. P, L. R, (P, O.) 
64; 22 Bom: L. R. 444 (P, 0.), 
(9) 4l Ind. Cas, 273; 41 B. 550; 19 Bom, L. Ry 
622, 
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view of Macleod, J.,in Dawal Piranshah v. 
Dharma Ra.aram (9) supports my contention: 
Further, I rely on the latest Privy Council 
judgment in Varada Pillai v. Jeevarathnam- 
mal (8) where it is held that such a 
doqument san be used in evidenas to prove 
the nature of possession. Any other view 
would lead to anomalous results, as pointed 
out by Spencer, J., in the Order of 
Reference. So I submit that Exhibit B, 
san be used i in evidence to prove the character 
of possession. 


© 


OPINION. 


The question raised in the order of 
Referense ` in this oase is whether leases 
for less than a year which require regis- 
tration to make them operative by virtue 
of sestion 107 of the Transfer of Property 
Ast must be considered, by virtue of 
sestion 4 of that Ast, whioh provides that 
that and other sections shall be read as 
‘supplemental to the Indian Registration 
‘Act, to be documents “required by seotion 
17 of the Registration Act to be registered,” 
so as to bring them within the operation 
of section 49 of the Registration Aot, 
which provides that ` ‘no document required 
by sestion 17 to be registered shall affect 
any immoveable. property gress: seess 0r sonfer 
any power, to adopt, or be received as 
evidence ‘of any transaction affecting such 
property or sonferring sush power unless it 
has been ‘registered. ” The question what 
precise effect is to be given to the pro- 
visions of section 4 of the Transfer of 
Property Act as to sestion 107 and the other 
sestions specified being read as supplemental 
to the Registration Aot is a very nise ques- 
tion upon whioh sonsiderable difference of 
opinion hes prevailed in this Oourt and 
elsewhere. The earliest ease in this Court 
is the case of Vairananda Nadar v, Miyakan 
‘Rowther (5). That case, in our opinion, is 
not an authority for the proposition that 
this and other sestions are to be considered 
as read into section 17, What the learned 
Judges say -is that they are to be read 
with seation 17, and in that oase they held 
that the provisions of seetion 107 of the 
Transfer of Property Aot that a lease for 
more than a year must be registered must 
take full effect and could not be read as 
subject to the proviso in section 17. enabling 
the Loeal Government to grant exemption 
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in sasen where the term of the lease does 
not exceed five years and the annual rent 
reserved does not exceed fifty rupees. That 
oase was, however, treated in Kati Subbanadrt 
v. Muthu Rangayya (1) as an authority for 
the proposition that the provisions of sestion. 
107 were to ba treated as inserted in seation 
17 of the Registration Act. There are dicta 
to the same effect in the judgments of Sir 
Arnold White, O. J., and of Krishnaswami 
Aiyar, J., in the Full Benoh desision in 
Ajam Sahib v. Meenatchi Decasianam 
(3); but the question there was whether 
a registered rental agreement executed by 
tenants could be held to be a registered 
lease granted by the landlord and tke ques- 
tion here in no way arose in that sage. 
This particular question ‘was really not 
considered at all in Muthuxaruppan v, 
Muthu Samban (2), but it was apparently 
assumed that section 107 must be taken to 
be inserted in seation 17, i 
From that time the ourrent of authority 
in this Court has set the other way. We 
have a desision of Sadasiva Aiyar, J., and 
Napier, J., in Kathari Narasimha Raju v. 
Bhupati Raju (6), and the desision of 
Phillips and Bakewell, JJ., in Pcomalaz 
Udayan y. Karuppa Servat (7), and the 
referring judgment of Spencer, J., in the 
present case. l 
Turning to the other Oourts we have the 
two respective views of sestion 4 forsibly 
presented by Mr. Justice ‘Beaman on the 
one side and by Mr. Justice Maoleod, as 
he then wae, on the other in Dawal Piran- 
shah y. Dharma Rajaram (9), As we have 
said, the point is & nise one and. dither 
view is a possible view, but after carefully 
considering the question we are inclined 
to agree with the view of Mr. Justise 
Macleod for the reasons stated by him 
rather than with the view taken by Mr, 
Justice Beaman. All that section 4 says 
is, that Section iC? and other sestions are to 
be read ‘ ‘BS supplemental to” the Registra- 
tion Ast. ‘Supplemental’ has been defined as 
meaning “added to”. We think that if the 
Legislature intended that these provisions 
should be treated for all purposes as inserted 
in partisular seations of the Registration 
Act it was for the Legislature to say so, 
We are not prepared, as a matter of oor- 
struction, to say that the provisions ‘of 
section 107 whieh says that a written 
4 
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instrument, in order to have the effest of a 
lease for less than a year, must be regis- 
terad must be taken to have been inserted 
in seation 17; if not, such s lease is not 
a dosumant required hy sestion 17 to be 
registered and section 49 ean baye no 
applisation to the ease. Spencer, J., in his 
referring order has pointed out that the 
anomalous results follow from the other view. 
That, however, is not the ground of our 
decision. We are not satisfied that the 
Legislature has suffisiently indiaated its 
intention that these sections should be 
considered as inserted in section 17. Oar 
ang wer must, therefore, bə that the dosament 
is admissible, The question, howaver, loses 
mush of its importance if, as has been 
contended before us, the Privy Counoil in 
Varada Pillai v, Jeevarathnammal (8), are 
to be understood as ruling that dosument 
whish are sompuleorily registrable under 
gestion 17 and. so governed by seotion 49 
of the Registration Act may, neverthless, ba 
admissible in evidence to prove the sharaater 
of the possession. 
M. O. P. 
Order accordingly. 
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CALCUTTA HIGH OOURT, 
APPEALS FROM APPELLATE Daocgegs Nos, 1721 
AND 1919 og 1918, 
June, 3, 1920. 
Present :—Sir Asutosh Mookerjee, KT., 
Asting Chief Jnstise, and 
Justice Sic Henest Fleteher Kr, 
SAMSUL NEHAR BIBI—Dzreynayt 
No, BA saban 


Moylvi MOHIUD. DIN-AHMAD— 
PLAINTIFE AND. OTHERS—- RESPONDENTS. a 
Muhammadan Law—Gift, essential, ingredients of — 
Possession, delivery of, whether necessary. 


Under the Muhammadan Law, & registered, deed 
of gift i is invalid if itis not perfected by possession, 
ag that ‘law requires: thet the donor should be in 

actual or at least constructive possession, and that 
he should give actual or af least constructive pos- 
session to the donee. Where he i is neither himself 
in possession nor in possession through another, 
his possession is neither actaal nor constructive, 


a iJ cannot convey. an enforceable title. [p 357, 
. gol. 1. 
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Appasls against the desrass of the Sab- 
ordinate Judge, Assam Valley Distrista, dated 
the 4th of June 1918, madifying that of the 
Papin Dhubri, dated the 13th af August 

917. 


FAOTS appear from the judgment. ° 

Babu Sarat Ohandra Roy Ohoudhury 
(with him Babu Indu Bhusan Roy), for the 
Appellant in Sseood Appeal No, 1721 of 
1918.—Under the Mabammadan Lawa donor 
eannot make a valid gift of property of 
whish he is not in possession; see Mulla’s 
Muhammadan Law, Sesond Edition, page 113. 
Sao also Ismal v. Ramjt Sambhajt (I) and 
Rahim Bakhsh yv. Muhammad Hasan (2). The 
gift must ba completed by delivery of 
possession, The oasa in Mahomed Buksh 
Khan v. Hosseini Bibi (8) relied on by the 
Court below is elearly distinguishable. Thera, 
as a matter of fast, possession was taken 
by the donee without any judisial deoree 
and it was, therefore, ruled that the gift 
was not vitiated by the fast thatthe donor 
had no astual possession. The view of the 
lower Appellate Court that the gift was 
really a gift of an actionable claim is 
wholly erroneous. The donor did not transfer 
an adtionable claim, What he intended to 
transfer was the right, title and interest, i in 
immoveable property which was not In his 
possession but whieh was in the adverse 
possession of the first defendant. This ha 
eould not do under the Muhammadan Law. 

Babu Bimal Chandra Das Gupta, for the 
Appellant in Sesond Appeal No. 1919 of 
1918.—I adopt the argument of Babu Sarat 
Ohandra Roy Obaudhuri. 

Babu Jotindra Mohan Ohauthurt, for the 
Respondents.—The whole question is one of 
intention. At the date of the gift the 
adverse possession of the first, defendant 
was not somplete and, therefore, the donor 
was in construative possession, If the donor 
was in oonstructive possession, he was in 
a position to deliver sonstruative possession 
to the donee. This is all that the Muham- 
madan Law requires, Moreover, the gift 
oan be validated by subsequent delivery of 
possession, 


(1) 23 B. 632; 1 Bom. L,R. 177: 12 Ind. Deo, 
(N. 5.) 456. 

(2) 11 A. l; A. W. N. (1883) 233 13 Ind. Jur. 182; 
6 Ind, Dec. (N. s.) 429, 

(8) 15 0. 634 (P. O.); 15 L A. 8l; 12 Iad. Jur, 291, 
6 Sar, P. O., J. 175; 7 Ind, Doo. (N. 8.) 1049. 
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Babu Sarat Chandra Roy Ohaudhry was not 

salled upon to reply. ; 
JUDGMENT. 

Mooxersun, Acre., O, J.~These are two 
appeals by the two defendants in a suit for 
resogery of joint possession of land and for 
partition after such resovery. 

The title of the plaintiff is based upon 
a gift from the true owner, dated the 7th 
September 1915. It has beenffound that, 
at the time when the gift was made, the 
owner was not in possession as he had been 
dispossessed by the first defendant who 
held adversely to him. The question for 
eonsideration is, whether, in these oireum- 
stances, the plaintiff acquired a good title 
under the Muhammadan Law. 

The Subordinate Judge has held that as 
_ the proprietor sould transfer only an 
actionable slaim, the gift of that actionable 
elaim was valid because possession of the 
elaim in question could not actually be 
transferred ; in other words, that under such 
a gift the plaintiff has besome entitled to 
resover the property in the same way as 
the original owner might have done. In 
our opinion, this oonalusion is based upon 
an erroneous view of the Muhammadan Law 
on the subject. 

The rule of the Muhammadan Law on 
the subject of gifts of property out of 
possession is well-settled. Where the sub- 
jest of gift being some kind of ineorporeal 
property or an actionable claim, is not 
susseptible of physisal possession, the gift 
may be sompleted by any appropriate 
method of transferring all the sontrol that 
the subject-matter admits of. But the 
ownership of tangible property, of whieh 
the donor olaims to be entitled to the actual 
present possession, sannot be transferred by 
way of gift, unless and until the donor 
obtains and delivers possession, or enables 
the donee to obtain possession. The desision 
of the Subordinate Judge is initiated by an 
assumption which is fundamentally erroneous, 
namely, that what was transferred was an 
actionable claim. What the proprietor 
intended to transfer was his right, title and 
interest in an immoveable property whish 
was the subject-matter of a dispute. The 
ownership of this tangible property sould 
be transferred, provided the owner was in 
agtual present possession at the time when 
the gift. was made. As he was notin such 
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possession, he had to obtain and deliver 
possession ; in other words, he should have 
instituted a suit, resovered the property. 
from the adverse possession, and thereafter 
made a gift in favour of the donee. This. 
is clear from a presedent whieh is to be 
found in-Masnaghten’s Muhammadan Law, 
page 201, oase VI. The question thera: 
put was as follows: A person exesuted a’ 
deed of gift in. favour of his nephew, son- 
ferring upon him the proprietary right to 
sertain lands, of whieh he (the donor) was 
not in possession, but to resover which be 
had brought an astion, then pending, against 
his wife. By the same deed he made over: 
to him certain other landed property of ` 
which he was possessed. About a month: 
after exeeuting the deed, the donor died, 
and the donee in virtue of the gift, lays 
olaim to the litigated property, was there 
a valid giftP The answer was in these 
terma: “The gift of a thing not in the 
possession of the donor during his lifetime 
ig null and void, and the deed containing: 
such gift is of no effect because in 
oases of gift seizin is a condition, Gift 
is rendered valid by tender, acseptance 
and seizin, but in gift, seizin is nesessary 
and absolutely indispensable to the estab- 
lishment of proprietary right. Aooording to 
the Hidaya—Gifts are rendered valid by 
tender, acceptance and seizin, The Prophet 
has said, a.gifé is not valid without seizin. 
So alsc, if the thing given be pawned to or 
usurped by a stranger?” That is exactly 
the sase now before us so also in shurts 
vigaya:— A gift is porfected by complete 
seizin, As the gift, therefore, is null, the 
slaim of the donee is inadmissible, and the 
deed is invalid, as far as regards the lands 
of which the donor was never possessed, 
But, with respect to the other lands oon- 
veyed at “tho same time, the donee is en- 
titled to them, if the donor put him into 
poseession. If, however, the donor died, with- 
out sonferring possession, the slaim of the 
donee to them also is inadmissible.” This 
presedent was followed by Mr, Justiae 
Mahmood in the ease of Rahim Bakhsh v. 
Muhammad Hasan (2). 

Reliance was placed in the Court below 
upon the decision of the Judicial Committed 
in the saso of Mahomed Buksh Khan wv. 
Bosseini Bibi (3). That sase, however, is 
olearly distinguishable and is, in fact, based 
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upon the sase in Maonaghten's Muhammadan 
Law, at page 207, In the sase bəfore the 
Judicial Committee the mother had, within 
sixteen daya after her daughter’s death, 
executed and registered a dead of gift, 
transferring her share of the inheritanes to 
that daughter’s infant ehildren and authoris- 
ing them to take possession by their father 
as guardian (whieh sould be done, and 
apparenity was done, without any judioial 
desres) and it was held that the gift was 
not vitiated by the fast of the donor herself 
not having had astual possession of the share 
at the date of exesution. 


Referense was also made to the desision 
in Ismul y. Ramji Sambhaji (1) whish is an 
authority forthe proposition that, under the 
Muhammadan Law, a registered dead of gift 
is not valid if it is never perfested by 
possession, The Muhammadan Law requires 
that the donor should be in saotual or at 
least constructive possession and that he should 
give actual or at least sonstrustive possession 
to the donee. This ease is of no assistanse 
to the respondent. In the ease before us 
the donor was not in actual possession nor 
eould he be sa‘d to be in aonstruotive posses- 
sion, as the first defendant who was in 
actusl possession held adversely to him, in 
other words, he was neither himself in 
possession nor in possession through another, 
his possession was neither astual nor oon- 
strustive. In our opinion, it is plain that the 
gift was sot perfested by delivery of pose 
session, and the plaintiff has not enforseable 
title, 

- The result is, that these appaals are allowed 
and the suit is dismissed with sosts in all 
the Courts, 


FiercoaEer, J.—I agree. 
Appeals allowed. 
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BOMBAY HIGH COURT. 
Sgeconp Orvir Apprat No. 711 ov 1919, 
July 1, 1920. 

Present:---Sir Norman Masleod, Kr., Chief 
Justise, and Mr. Justice Faweett. 
GABU NAROBA RAJ PUT— Piane — 
APPELLANT 
versus 
ZIPRU RAMSING RAJPUT—Derexpanr— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts, 62, 89— 
Joint fahily—Partition—Property, portion of, left 
joint-——Account, suit for-——-Limitation. 


Where on partition of joint family property 
portion of the family property i is left joint in the 
hands of one member, it continues to belong to all 
the members as tenants-in-common and the mem- 
ber in whose possession it «s left is an agent of 
the other members. Therefore, a suit by the 
other members for an account of such property and 
for recovery of their shares is governed by Article 
89 and not by Article 62 of Schedule Tib” the 
Limitation Act and limitation would begin to 
ran from the date when an account is demanded 
and refused or if no demand is made, when the 
agency is terminated. [p, 358, cols. 1 & 2.] 


Sesond appeal from the desision of the 
Assistant Judge, Khandesb, in Appeal 
No. 150 of 1918, confirming the dearee 
passed by the Subordinate Judge at Shirpur, 
in Civil Suit No. 46 of 1917, 

Mr. D. R. Patwdrdhan, for the Appellant. 

Mr. P. B, Shingne, for the Respondent, 

JUDGMENT. 

“Macuzop, 0.J.—The plaintiff sued for an 
assount and for resovery of his one third 
share of the proseeds of sertain securities, 
alleging that the plaintiff, Ramsing, father 
of the defendant, and Ravjee were three 
brothers living jointly, that they divided 
in June 1898 the immoveable estate, but 
that they kept joint eertain eash seenrities 
as they were all in the name of Ramsing 
who was the elder brother and manager 
of the joint estate; that at the time of 
partition it was orally agreed that Ramsing 
should realize the sesurities and divide 
the proseeeds among the three brothers, 
that Ramsing did not divide the pro- 
eceds nor give any asaesount, that Ram- 
sing died on 6th January 1914, that after 
Ramsing’s death the plaintiff asked the 
defendant for an ascount but be refused to 
give it, 

‘The suit has been dismissed in both 
Courts. The learned Judges held that the 
glaim was barred by limitation, it being 
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governed by Artidle 62 of thé Indian Limita- 
tion Act, Exhibit 62 is a doéument which 
evidences the airapgemént made by the 
brothéts with regard to these seourities. It 
was written therein that the three brothers 
had joint ang eqadl ownership over them, and 
that these securities had to be reeovered. 
Therefore, it must follow that the securities, 
mbaning thereby, the debts due to the family 
by outsiders, remained joint family property, 
or at thé lasit they remaibed family property 
undividéd äftər thé separation, in which oasé 
the members of the family would be with 
red#ard to those securities tenants-in:eomiion. 
It sinuet bo, therefife, in my opinion; that 
. wheh Rambing epllected thesé débta on bébal£ 
‘of himself and his brothers the money Bo 
got in would be sonéidered as money had 
and sedeived for hia brothérs tó that time 
would begiti to kun, in his favour at once. 
I should prefer ta. think that the money 
romaingd as owned by the three brothers as 
ténatite-in-edmnion and that time would not 
begin to rih against the other brothers watil 
a demand wis made and refused or Ramsing 
sige os His intention to hold the fund which 

hë had collected | against his brothers, 
However that may be, in any case, hè must 
be considered as an agen for his brothers. 
and in that éasé Article 89 would apply 
and time would not begin to run until the 
aecount was demandéd and refused, or if no 
demand was mide, when the agenoy was 
termitiated.  . 

The lower Court has relied on the desi- 
sich in Banoo Tewary v. Doona Tewary (1). 
That was a very similar ease to this. The 
learned Judges applied Artiela 62 of the 
Indian Limitation Aot, although théy said 
that thd defendant was adting on behalf of 
his òo- -sharers as their agent in realising 
iheit sharé in thesé monies. With all due 
réspedt, it seems difficult to see why Artiele 
62 was ome and nét Ažtióle 89,, Ina 
dase. Of this dessription, the Gthér sharers 
would not be expedted to know when the 
débts were recovered by the. member of the 
family éntrusted with their reoovery, and 
it would seem fo be very inequitdble to 
hold that time was running against them 
from the time the monies were reseived, 
when they could not tell on what dates 
they had been reseived, and sould not be 
aware that the Hananing member was 

(1) 24 O, 309; 12 Ind, Deo, (x. a) 873: 
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intending to hold those monies #gáinst them. 
In my opinion, therefore, the dedidion of thé 
lower Appellate Court was wrong, and there 
should be a desrées in favour of the plaintiff 
for an inquiry into the dmount of debts 
recovered by Rainéing, The appellant will 
bə entitled to his obsta up to data: 

Bawor; J.— I agrbe that Artile 62 of the 
Indian Limitation Aot is not applitablé on 
the fasts of this oase, Itis tru that that 
Article bas bean héld applicable to à Gata 
where the members of a joint family bésame 
divided, and one of the members rössived 
debts due to the family prior to thé 
division. Besides the case of Banoo Tewary 
v. Doona Tewarj (1), referred to in the 
learned Chief Juatide’s judgment, thera is 
that of Vatdyanatha Atyar 4. Atyasamy 
Aiyar (2). Butin this lattér oase, at page 
198 of the report, it is explained that Article 
62 is properly applisable because the debts 
there were not recovered or realised by the 
defendants or any of the other brothers, 


"as represontativés of the family or, on behalf 


of the other members as well, This diatin- 
guishes that ease from the presént one, for 
Ramsing’ s action in paying Ravji Rs. 600 
in satisfaction of his share and tendéring an 
equal amount to the plaintiff shows that 
Ramsing was eollesting these debts on behalf 
of himself and the other two brothers. I 
oan see no valid reason why Article 89 
should not apply toa sase like the present 
and in support of this I may cite Raja 
Setrucherla Ramabhadra v. Raja Seirticherla 
Virbhadva Suryanarayana (3) in whish the 
Privy Counsil held that an elder brothér 
was in the sireumstanses of tne sase liable 
to ascouné on the footing of an ordinary 
agent, There is nothing, therefore, whieh 
renders it inappropriate to hold that Ramsing 
was an -agent of the other brothers within 
the méaning of Artiele 89 of the Indian 
Limitation Aet, 


Decree reversed, 
(2) 1 Ind. Oas. 408; 32 M, 191 at p. 194; 5 M. L. T, 
49, 19 M. L. J. 94. 
(3) 92 M. 470; 1 Bom. L. B. 888; 30. W. N. 583; 
oe 167;7 Sar. P, O. J. 610; 8 Ind. Dec. (xN. a) 
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ALLAHABAD HIGH COURT, 
Civit Revision No, 93 of 1919, 
May 15, 1920. 
Present :—Mr, Jastioe Ryves and 
Mr, Justice Gokul Prasad. 
RAM LAL AND ANOTHER-—PLAINTIFES 
— PETITIONERS 
versus 
BHOLA NATH AND ANOTRER— DEFENDANTS 
—Opposite Parties. , 
Civil Procedure Code (Act V of 1908), s. 20—Place 
of suing—Goods ordered by value payable parcel post 
—-QJause of action, where arises. 


.4,at Kasganj, in the U. P. ordered certain goods 
of a-firmin Delhi: the goods were sent by value 
payable parcel post son taking delivery A. found 
that the parcel did not contain the goods he had 
ordered ; he accordingly instituted a suit at Kasganj 
against the firm for damages. The Court returned 
the plaint on the ground that the cause of action 
arose at Delhi and it had no jurisdiction to enter. 
tain the suit: ; 

Held, that the suit had been correctly filed at 
Kasganj ; that although the contract was entered 
into at Delhi it was not completed till delivery 
wa made and the goods paid for atKasganj ; that 
until actual delivery and payment was made at 
Kasganj the goods remained the property of the 
firm at Delhi, and that the Kasganj Court had 
jurisdiction to entertain the suit. [p. 861, col. 2.] 


Oivil revision against the order of the 
Judge, Small Cause Oourt, Kasganj, dated 
the 30th April 1919. 

- Mr, Q. Agarwala, for the Petitioners. 

The Hon’ble Dr. T, B. Kapruand Mr. 5, 
K. Varma, for the Opposite Parties, 

JUDGMENT. —The plaintiffs bronght this 
suit in the Oourt of Small Causes at 
Kasganj to reaover damages from the 


defendants, residents of Delhi, for an 
alleged breash.of sontrast. The defense 
to thé suit for the purposes of this 


application was that tke Court at Kasganj 
had no jurisdistion to try it, as no part 
- of the eause of action accrued in Kasganj. 
The Court held that it had no jurisdietion 
and ordered the plaint to bè returned to 
the plaintiffs for presentation to the proper 
Oourt. The plaintiffs some here in revision. 

The admitted facta relevant to this part 
of the case are as follows :—The plaintiffs 
are shop-keepers at Kasganj and the 
defendants are merehants in Delhi dealing 
in dyés dmong other things, There had 
been previous dealings between the parties 
but these need not now. be considered. On 
the 6th of. November 1918, the, plaintiffs 
wrote a letter, whieh is on the resord 
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from Kasganj, asking thé defendants to 
send them four boxes of a partisnlar dye. 
Nothing was said in the letter as to how 
the goods were to be sent. In the plaint, 
however, it is stated in paragraph 6, that 
the goods were to be sent by value ay. 
able parsel post, and there is no doubt 
that this was understood by both the parties, 
The goods were sent by value payable 
parael post and the plaintiffs took delivery 
at Kasganj after paying their prise plus 
commision and other charges. On opening 
the parasi, the plaintiffs alleged that the 
boxes sontained olay and not the dyes 
they had ordered. 

Having resited these facts, the Court, 
instead of pausing to find what was the 
actual sontrack, diseussed a number of 
rulings to discover what was the law, It 
is diffeult to see how the Oourt sould 
derive any help from a perusal of text. 
books or reported desisions at that stage. 
It had first to deside what wera tho facts, 
The result has been that the Oourt has 
discussed many rulings whieh are quite’ 
irrelevant and has distingnished and refused 
to follow the only ruling which seams to 
us to be really in point. It hag also 
relied on two other rulings, one of whieh 
refers to a sait of a totally different 
nature and both of which are inappliaable 
to what, in our opinion, are the fasts of 
this ease, Fortunately, we are able to 
find from the pleadings and the letter 
what the contrast actually was, otherwise 
we should havea had to send the sase bask 
for a finding, a8 we have had to do 
to-day in another somewhat similar ease, 
Olearly, the defendants contrasted to send 
four boxes of the dye ordered to Kasganj 
and the goods were to ba delivered to the 
plaintiffs at Kasganj on payment by the 
plaintiffs of their price, On this finding 
wə have no hesitation in holding that a 
part, ab least, of the eausé of action, 
aeorned at Kasganj. Sestion 20 of the 
Oode of Civil Prosedure, elause (e), laya 
down that, “every suit shall be instituted 
in ‘a Oourt within the losal limits of 
whose jurisdiction the oause of agstion 
wholly or in part arises.” -In order to 
dissover what was meant by the words 
“‘oause of action, wholly or in part arises ” 
it is _instractive.to furn to sedtion 17 of 
the old Ciyil Prosedure Oodé, Ast XIV 
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of 1882. In Explanation TII to seation 17 
it is enasted that: “In suits arising out of 
sontract, the oause of action arises within 
the meaning of this sestion at any of the 
following plases, namely :— 

(i) the place where the contrast was 
made ; 

(ia) the plase where the sontract was 
to be performed or performanse thereof com- 
pleted ; 

(iz) the place where in performance of 
the contrast any money to which the suit 
relates was expressly or impliedly payhble,” 

On our finding, the sontrast was made in 
Delhi ; the place where the performanae of 
the contract was completed by delivery of the 
goods, was at Kasganj. and the place where in 
performance of the contrast the money was 
impliedly, if not indeed expressly, payable was 
also Kasganj. The goods were delivered in 
Kasganj and they were paid for in Kasganj. 

This is enough to conclude the matter but 
we think that, for the guidance of the 
Court below, especially as the point of view 


taken by that Oourt has been elaborately 


argued by Dr. Tej Bahadur, we should 
express our opinion upon it, 

Before doing so, wa should point ont that 
the argument for the defendants is only 
relevant, if we were left in doubt as to the 
presise terms of the santrast® and had to infer 
them from the acnduet of the parties. If, 
for instanoe, the value payable parsel system 
had not been sontemplated and used for the 
delivery and payment of the goods and the 
goods had been gent by the ordinary post. The 
argument for the defendants is that the 
contract was soncluded at Delhi and that 
ones delivery was made by the defend- 
ants to the post office in Delhi, the defend- 
ants had done all that they had sontracted to 
do, besause the post offise was the agent of 
the plaintiffs and delivery to the plaintiffs’ 
agent was equivalent in law to delivery to 
the plaintiffe, especially as the plaintiffs 
themselves had asked the defendants to send 
the goods by value payable pareel post. As 
a matter of fast, as we have said above, there 
was no suggestion in the letter itself that the 
value payable parcel system waa to be used 
though it may be inferred, and, in faet, is 
admitted that both the parties intended its 
use and did use it. The fallaey in this 
argument seems to lie in the fast that, when 
the goods were given to the post ofeg at 
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Delhi for despatsh to Kasganj, they did not 
besome the property of the plaintiffs and were 
not intended to besome their property, They 
remained the defendants’ property- unless 
and until the plaintiffs paid their prise to 
the post office in Kssganj, and to this extent, 
at least, namely, for the purpose of reseiving 
their prise and then delivering the goods at 
Kasganj, the post office was the agent of the 
defendants, or af least the common agent of 
both parties. 

Relianas has been plased on some English 
rulings, which, however, do not seem to us 
of muah help. They relate to another 
question, the time when and the plase where 
a sontrast is aompleted by negotiations whish 
have passed through the post. It may be 
sonseded that the sontrast was sonaluded at 
Delhi but we think that by that eontrast the 
defendants agreed to deliver the goods at 
Kasganj and reseive payment there and that 
these were essential parts of the sontrast. 
The case of Thanawala v. Shahzada Basudeo 
Singh (1) has been strongly relied on, but 
the fasts there were quite different. Mr, 
Chamier, as he then was, after quoting the 
terms of Explanation 111 to sestion 17 of the 
old Civil Prosedure Oode goes on to say: 

“Tt is quite olear from the terms on whieh 
the applisant does business as stated in the 
satalogue sent by him to the respondent that 
the sontract was to be performed in Bombay. 
The respondent bad to pay for the packing 
and for the freight and it was the duty of the 
applisant to deliver the goods to the Railway 
Authorities at Bombay for despateh to Rae 
Bareli. It is also clear that the prise and 
the oost of pasking and the freight were to 
ba paid in Bombay by the respondent, 
therefore, the only question is whether 
the contrast was made in Rae Barelior in 
Bombay.” 

After disoussing the aorrespondence be- 
tween the parties in that ease he went on 
to say: "I hold, therefore, that it was the 
respondent who offered to buy the applieant’s 
goods and it was the applicant who assepted 
the offer, The agoeptanoe was made and the 
contrast saompleted in Bombay and, therefore, 
the Munsif of Rae Bareli has no jariadistion 
to try this ease.’ 

The next ease relied on was Salig Ram v. 
Ohaha Mal (2), That ease, it seems to ua, 


(1) I Ind. Oas, 825; 12 O. O. 17. 
(2) 11 Ind. Oas. 712; 34 A, 49; 8 A. In J, 1160, - 
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has been misunderstood, In the first plase, 
it was not a suit between two principals for 
damages for breach of a contract but was one 
for compensation under seotion 212 of the 
Indian Oontrast Ast in respest of the 
direst consequences of the defendant’s 
negligense aud missonduet as alleged. The 
defendant there was the agent of the 
plaintiff and it was his duty to purohase 
grain at Karachi, to place the goods on 
the rails at Karashi, and to post the 
railway reseipt to the plaintifis’ addreas. As 
pointed out in the judgment in that sas”, 
(and reported at the bottom of page 5<*) the 
learned Judges say; “It is quite elear that 
under sestion 17 (a), read with Explanation 
IiI of Ast XIV of 1882, the present snit 
would not have been within the jurisdistion 
of the Hathras Osurt. The sontrast was 
made at Karachi, where the plaintiffs’ offer 
was aseepted. The performanse of the oon- 
trast had to be sompleted at Karachi and the 
money due was payable at Karashi, The 
defendant contrasted to act asthe plaintiffs’ 
agent at Karachi for the purpose of purshas- 
ing and despatehing the goods and to do 
certain asts there also. His negligense or 
missonduet, ifany, oseurred there.” The ons 
oases out of the many diseussed by the Court 
which seems really in point has been dis- 
tinguished for reasons which do not appeal to 
us, that is the ease of Suraj Bhan vy. 
Punjab Cotton Press Oo, Lid, (3), In that 
sass the goods were sent from Lahore to 
Delhi but they were addressed to the son- 
signors. The railway reseipt was forwarded 
to a banking firm and was made over to the 
sonsignees on payment. The lower Court 
ditinguishes this ease besause the goode 
were despatshed in the names of the oon- 
signors, It seems to us, however, that this isa 
distinction without a differenes. In both the 
eases, the goods remained the property of the 
consignors unless and until their» prise was 
paid. In both the eases, the price had to be paid 
at the plase of destination, and in both the 
oases the persou who reseived the prise was 
the agent of the sonsignors and the goods 
only passed tothe sonsignees when the son- 
signors’ agent having reseived their priae 
handed over the goods or their equivalsnt, 


the railway reseipt, tothe sonsigneas. After 
(3) 18 Ind. Cas. 120; 45 P. L. R. 1913; 49 P. W.R, 
1918, 
*Page of 34 A.— Ed, 
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all, Dr. Tej Bahadur’s argument amounted 
to this :—The post ofise throughout was the 
agent for the plaintiffs, and that it being 
sonseded that the contrast was made at 
Delhi, the Oourt at Delhi alone “had juris. 
distion ; but in our opinion the syatem 
adopted by the parties was deliberately the 
value payable parcel system and we think, 
as we have said, that the real sontraot, 
whish was sonoluded at Delhi, was that the 
prise of the goods would be paid by the 
plaintiffs at Kasganj and that the defendants 
agreed that the post offee should deliver the 
gods to the ` plaintiffs at Kasganj and 
reselve payment for them there. 

The resolt is, in our opinion, that the 
Court below was wrong in returning the 
plaint. Weaesordingly set aside that order 
aud direct that Court to reseive the plaint 
and restore it to its original number and 
prossed with the oase aesording to law. 
The sosts of this appliesation will abide the 
result, 


Order set aside. 


BOMBAY HIGH COURT, 
Seconp OiviL AppgaL No, 1055 or 1918. 
February 10, 1920. 
Present;—Sir Norman Macleod, Kr., 
Chief Justice, and Mr, Justice Heaton, 
BAI PARVATI—DEFENDANT— APPELLANT 
ECETES 
MANSUKH JET H A—PLAIRT, E fmm 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r, 
33—Restitulion of coniugal rights, decree for-—Eaecu- 
tion by detention in prison, order disallowing—Court, 
duty of. 


Ordinarily, a Court passing a decree for restitue 
tion of conjugal rights against a wife ought to 
exercise the discretion conferred upon it by rule 
33 of Order XXI of the Civil Procedure Code 
and direct that the decree shall not be executed 
by the detention of the wife in prison. It is no 
ground for refusing to exercise this discretion that 
the wife has already been in jail under the sen- 
tence of a Oriminal Court and that it would be 
no violence to her feelings to be sent to jail if 
she disobeys the decree for restitutior ef conjugal 
rights. [p. 362, col, 2.] 
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Second appeal from, the desision .of the 
Assistant Judge, A. P., at Ahmedabad, in 
Appeal No.,522 of 1917, reversing the deoree 
passed by the Joint Subordinate Judge at 
Ahmedabad, in Civil Suit No, 235 of 1917. 

Mr. H. y. Divatia, for the Appellant. 

Mr, M. H, Mehta for Mr. M., H. Vakil, for 


. the Respondent. 
JUDGMENT. 

Macteop, O, J.—This is a suit brought by 
the plaintiff, the husband, for restitution of 
conjugal rights against his wife, the first 
defendant. The suit was dismissed*by the 
Trial Court. In appeal the plaintif got a 
deoree. The first defendant was ordered 
to go and live with her husband. Order 
XXI, rule 38, gives the Court- dissretion to 
order that sush a deeree shall not be exesut- 
ed by detention in? prison. The learned 
Appellate Judge has sonsidered that rule, 
but considered that as the wife had already 
suffered rigorous imprisonment for three 
years on &oriminal charge, and was quite 
aconstomed to that life, it would not be 
any violenée to her feelings to be asked to 
go to jail for wilful disobedience of the 
Court’s order. 

Now, it may be admitted that the Court 
has power to give a busband a decree for 
restitution of sonjugal rights, and no doubt 
the Court has power to ĝrder the wife, if 
she does not obey the decree, to go to jail, 
But the Code especially provides that the 
Oonrt may order that the deoree shall not 
be executed by detention in prison. General- 
‘Jy, the tendenoy of modern legislation is 
against ‘sending women to jail in oiwil 
matters. Section 56 of the Code provides 
that they shall not be arrested or detained 
in a siwi] prison in execution of a decree 
for payment of money, and, except in very 
serious questions of contempt of Court, I 
doubt whether a Court would ever order 3 & 
woman to be sent to jail merely for refus- 
ing to obey a .deoree, of an ordinary nature. 
It may -be said . that decrees for restitu- 
' tion of conjugal righta arè of a partioular 
nature ; r that the | law recognises that the 
husband 18 entitled to have his wife living 
with him; and that the only way to enforse 
cobédienee to such | an order would bè 
ordering the detention of the wife in prison 
if she refused to comply with the deeree, 
But the days are past when a wife was 
considered as a mere slave or chattel of 
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the husband. In my opinion; | a deorea for 
the restitution of sonjagal rights aha a oan 
be enforsed by imprisonment, isd reli from 
the barbarous and , middle ages . Ib is re- 
congniaed, and has bean resognisad | for many 
years in England, that a desrae for restitu- 
tion of conjugal rights is merely a preliminary 
step to enable a wife to get a divoros when 
she would not otherwise be able to do, S0, 
sinee the refusal of the husband to. obey 
a desree for restitution of conjugal rights i is 
considerad ag desertion, and dasertion equi- 
valent to oruelty, and, therefore, such daser- 
tion, soupled with adultery, will be sufficient 
to enable a wife to geta desraa for divorae. 
That is the only use to which proseadings 
for restitution of sonjagal rights are now 
put in England. In this country they may 
be used by the husband as a means for 
preventing the wife from olaiming mainten- 
anoe, since, if the Court passes an order 
against a wife to go and live with her 
husband, and she refuses to do so, then 
she is debarred herself from making any 
olaim to maintenance. For 4 wife is only 
entithd to separate maintenanse if she has 
soma good reason for living apart from 
her husband. In my opinion, it is a suf- 
sient sonseqneice for the, refusal to obey 
a deoree for restitation if she has to maintain 
herself, and. cannot make any slaim against 
her husband for maintenanoe, In any event, 
in thia sasa the reasons given by the learned 
Jadge for rafasing to exersise his dissretion 
in favour of the defendant sannct be supe 
ported. I should, therefore, amend, the 
deoree of tha lower Appellate Conrt , by 
direoting, under Order XXI, rule 33, that 
the decree shall not be exeauted by daten- 
tion in prison. The appellant will have tha 
sosts of tha appeal. | o. 

HuATON, J.—A desrge in this ase for 
restitution, of eonjugal, rights, ig no, doubt 
justified by the siraumstances whioh have 
come to light in the sourse of the GANG. 
Bat when the Appellate Judge oame to 
consider whether he should or should not 
make a direction such as is sontemplated 
by Order XXI, rule 33, of the Civil Pro- 
cedure Code, that is, a direotion that 
the desree shall not be exesuted by 
detention in prison, he desided ,. that. he 
would not make any such direotion, For 
that desision he gaye what is 66 me an 
astonishing reason : he thought that beeguse 
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thé wife had already suffered rigorous im- 


prisonment for three years, and waé quite 
ascistomed to: that life, it would not do 
any violensa to her feelings to require her 
to go to jail for wilful disobediense of the 
OConrt’s orders. It would be interesting to 
ascertain in how mary babes of persons who 
had onoe been sent to jail, it would not 
do violence to their feelings to be required 
to goto jail a seeond time. I imagine the 
number would be singularly few. 

Then the Judge gave another reason, He 
paid the decree would be a nullity, and that 
if he were to give sueh a direstion the 
object of taking and giving it would be frus- 
trated. Thatis not so either. The desree 
for restitution of sonjugal rights, ascompanied 
by á dirabtich that the déorés shall not be 
executed by imprisonment, is not a nullity. 
It iš a deslatation that the mdrital obliga- 
tion of living with her hnuaband rests on 
the’ wifi, and it protests the husband 
against any proceedings for maintendnse 
whieh the wifé may institute under seation 
488 of the Criminal Prosedure Code. Such 
a désrée; thirefore, does serve a really aGefil 
purpose. In this oase I feel not the slightest 
hesitation in saying that the direation that 
the degree shall not be exesuted by i- 
prisonment cught to be addad, for, though 
it ia perfectly trué that the wife dertainly 
ought not to be ablé to secure séparate main- 
tenance, it is equally true that it would be 
ludicrous to send her to jail for refusing to 
live With her husband whom she at one time 
apparettly, had attempted to. murdér, I, 
therefore; agree with the order proposed. 

Decree amended. 


MADRAS HIGH COURT. 
Srcoxp Civic Afpest No. 1655 of 1918, | 
Jannary 26, 1920. 

Treze: t :— Mr. Justice Sadasiva Alyer and 
Mr. Juetice Spenser. 
DUGGEMPUDI NAGAMMA— 
Praintir#— APPELLANT 
Versus 


TIRUMALA REDDI VENKATA REDDI. 


AND OTBERS— DEFENDANTS =- 
-  _ Respokverts, — | 
Promiasoiy note executed for eaistitig liability— 
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Cause of action—Plaint, alternative claim in—Pro- 
missory note not returned to defendants—Procedure. 


It is open to the holder of a promissory note 
executed for an existing liability when , suing to 
recover the amount due, to inclade in his plaint 
both claims in the alternative. If he snes on one 
such cause of action and the right to sue thereon 
ig not free from doubt, the Court should diract 
him to amend his plaint, so as to convert it 
into a suit based on both causes of action, or treat 
it as cape and then decide the suit finally. [p, 364, 
col. 1. 

Where in such a suit the promissory note is 
not returned to the defendant, he is entitled to be 
indemnified against future liability thereunder, 
[p. 364, col. 1.] 


_ Second äppeal Against the desreés of the 
Court of thé Temporary Subdordinate Judge, 
Guntur, in Appeal Suit No. 101 of 1917, 
(Appeal Suit No. 34 of 1916 on the file of tha 
District Court, Guntur)y preferred against 
the desree of the Oourt of the Prinsipsl 
District Munsif, Guntur, in Original Suit 
No. 307 of 1914, 


FACTS appear from the judgment, 

Mr, Vy. Lakshwinerayana, for the Appel- 
lant,—-The lower Appellate Court erred in its 
view of the law that it conld not inguire into 
the olaim based on the original sause of action. 
Every plaint on a promissory note comprises 
both elaims, that on the note and also on 
the original liability. The: Court sould 
award relief on%ither sause of action, The 


Privy Counoil decision in Samstnathan 
Ohetly v. Paiantappa Chetty (1), lays 
down nothing to the contrary. It only 


states that the causes of action are different, 
not that the plaint cannot irelude both 
causes of astion in thé alternatiye, The 
District Court should have gone into the 
question whether anything was paid to 
plaintiff in exeess of Re. 300. 

Mr. N. V. L. Narasimha Rao, for 
the Respondents.-Saminathan Chetty vy, 
Palaniappa Ohetty (1) decides that ‘the 
two eauses of action are distinet. When a 
pro-note is executed for an existing liability, 
the original eause of action becomes merged 
in the pro-note, 


JUDGMENT. < 
Sapasiva Alvan, J.—Paminathan Ohetty 
y. Palantappa Obetiy (1) quoted for the 
respondents only shows thatthe claim on a 


(1) 26 Ind. Cas, 228; 41 I. A. 142; 18 0. W, N. 
617: 17 New Law Reports 56; (1914) A.C. 618, 
88 L. J. P, O. 181; 110 L, T, 913. 
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promissory note, giyen for an existing liability 
is based ona different aause of action from 
‘that on the said existing liability. It does 
not deside that a plaint sannot inslude both 
such elaims in the alternative. Ifa plaint- 
iff sues on one of sush sauses of action and 
the right to sue thereon is not free from 
doubt, it is always open to the Court (and 
in my opinion, it is desirable to do so to 
put an end to litigation as far as possible) to 
direst the plaintiff to amend the plaint, so 
as to sonvert it into a suit based on both 
eauses of action, or treat if as so amended, 
and then to deside the suit onee for all. 

The Court of first instanse in this sase held 
that no note was ever executed and henee it 
deereed the slaim of the plaintiff based on 
the original sause of astion alone. 


The lower Appellate Court held that a 
promissory note was exeented for the debt 
and henee the plaintiff’s suit based solely 
on the original sause of astion ought to be 
dismissed. It refused to go into the ques- 
tion whether more than Rupeea 300 has 
been paid towards the plaintiffs elaim, whe- 
ther based on the original sause of astion or 
on the promissory note. 

I think that this is an unsatisfastory mode 
of disposing of a litigation like this. I 
would, therefore, treat the suit as based on 
both alaims in the alterndtivea (the plaint 
baing treated as amended aossordingly) and 
direet the suit to be disposed of on the merits 
after dealing with the 6th issne. [The 
payment of Rs. 30) found by the District 
Munsif not having been disputed by the 
plaintiff, the question to be desided under 
that issue has besome restricted to what 
further amounts (if any) have been paid. | 


As pointed ont in Ohokkalingum Ohetty v. 
Annamalai Ohetiy (2), if the defendant is 
anxious that, in ease the promissory note is 
not returned to him, he might become liable 
to third persons who might baeoms holders 
“in due aourse of the negotiable. instrament, 
the Courts sould obtain proper sesurity from 
the plaintiff, ‘before awarding the amount 
(if any) founddue to the plaintiff. The 
. plaintiff in this ease has expressed her wil- 
lingnesd throt gh ber Connsel to give a proper 
indemnity bond, if so dirested, for the amount 
(if any) whish may be deoreed to her, 


(2) 84 Ind. Oas, 417. ` 
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The deeree of the lower Appellate Oourt 
dismissing the auit is set aside and the oase 
ia remanded to that Oourt for disposal in 
the light of the above observations, All 
sosts will bs provided for in the fresh deoree 
to bs passed in that Court. 


Serxoer, J.—I agrea, 


M. 0, P, 
Appeal allowed, 
Oass remanded, 
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OUDH JUDICIAL COMMISSIONE R’S 
COURT. 
Szooxsp Orvin Arrear No. 37 o 1918. 
February 27, 1920. 

Present:— Pandit Kanhaiya Lal, A. J. O. 
LAQHHMI NARAYAN AND anotHer— 
PLaInTIFRFa~— A PPZLLANTS 
, veraus 


GANGA BAKHSH SINGH AND orazas— 


Devenoants— RESPONDENTS, 
Riparian owners rights of, nature and extent of. 


The right of a riparian owner does not depend on | 
the ownership of the soil of the stream. It belongs 
to the proprietor of the adjoining land as a natural 
incident to the right of the soil belonging to him 
and he is entitled to the benefit of it, as he is to 
all other natural advantages belonging to the land, 
of which he is the owner „It is not based on pre- 
scription or a presumed grant, but rests on the 
natural advantages arising from the situation. The 
stream may be permanent or intermittent; but so 
long as it has a natural origin and flows in a known 
or defined channel, the right of a riparian owner to 
use its water, when it flows alongside his land, 


“continues unaffected. In addition to the right to 


take the water when the water flows adjoining his 
land, a person may also have an easement to go 
across the land of another, when the water recedes; 
but such a user can only be claimed by virtue of 
prescription or custom. [p. 365, col. 2.] 

Appeal from the desree of the Suba 
ordinate. Judge, Hardoi, dated the ard 
November 1917, modifying that of the 
Munsif, Sandila (Hardoi), dated the 14th 
August 1916. 

Mr, A. P. Sen, for the Appellants, 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondants, 

JUDGMENT.—The plaintiffs sre the 
owners of a hamlet called Patti, forming 
part of Tejipur, and the defendants Nog. t 
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to 41 are the owners of Tejipur proper, 
which stands to the east of it. The river 
Kalyani flows over plots Nos. 207 and 246 
khasra whioh appertain to the former. On 
the eastern bank of the river Kalyani, 
adjoining plot No. 246 khasra, lies the 
land appertaining to the village Tejipur 
proper. 


The river Kalyani is a natural stream, 
flowing in a defined shannel for the greater 
part of the year and forms one of the 
tributaries of the Ganges. The proprie- 
tors of thelvillage Tejipur proper claim on 
behalf of their tenants a right to irrigate their 
land from the Kalyani river as riparian 
owners. The allegation of the plaintifs 
was that, in Desember 1914, the defendants 
wrongfully irrigated 60 bighas of their 
land from the water of the said river 
without any right. They slaimed a deslara- 
tion that they were the owners of the 
land, bearing Nos. 207 and 246 khasra, 
and of the water of the river Kalyani 
flowing thereon and sought to resover 
Rs, 120 on assount of damages from the 
defendants for the water they had ueed. 


The Oourts below found that the defend- 
ants were justified in using the water 
of the stream for irrigating their fields. 
They further found that in December 1914 
the: water of the river bad not reeeded 
so: far from the boundary 
village Tejipur proper as to render the 
proprietors of that village liable for tres» 
pass and that, in any oase, no damage had 
resulted from the use to the plaintiffs, 

So far as plot No, 207 khasra ia aon- 
serned, it is olear that the defendants 
sould not have taken water from the 
river flowing over that portior, without 
trespassing on the intervening land, belong. 
ing to the plaintiffs. The village of tbe 
defendants adjoins the river so far as it 
flowa over portions of plot No 246 khasra, 
and while the defendants have a rightas 
riparian ownera to take water from the 
river where it flows adjoining their village, 
they have no right to take water from other 
portions whieh do not flow adjoining their 
land. In Lyon v. Fishmongers’ Oompany (1) 
it was held that riparian owners had the 
same natural riparian rights in publio navi- 

(1) (1876) 1 App. Cas, 662; 46 L, J, Ch. 68; 35 L. 
T, 669; 25 W. R, 165, 
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gable and tidal rivers as in the stream 
flowing on private land. Sines the fasts 
of nature sonstitute the foundation of their 
right, the law reasognises and follows the 
course of nature in every part of the 
stream, The right does not depend on the 
ownership of the soil of the stream. It 
belongs-to the proprietor of the adjoining 
land as a natural insident to the right of 
the soil belonging to him and he is entitled 
to the benefit of it as he is to all other - 
natural advantages belonging to the land 
of whish ha is the owner. It is not based . 
on preseription or a presumed grant, but 
rests, as section 7, clause (b) of the Indian 
Easements Aot (V of 1822) shows, on the 
natural advantagas arising from the ` 
situation. `The natural stream, existing by 
the bounty of the Providenes for the benefit 
of the land through whieh it flows, is”, saya. 
Gale, “an insident annexed, by operation 
of law, to the land itself.’ (Gale on 
Easements, 7th Edition, page 215*). The 
stream may be permanent or intermittent ; 
but, so long as it has a natural origin and 
flaws in a known or defined channel, the 
right of a riparian owner to use its water, 
when it flows alongside his land, sontinues _ 
unaffested. This is slear from the explana- 
tion appended to Wlustratiod J of sestion 7 
of the Indian Easements Ast (V of 1882), 
whiah recognizes the right.-of a riparian 
owner to use the waterof a natural stream 
though it may be intermittent. 

In addition to the right to take the 
water when the water flowa adjoining his 
land, a person may also have an easement 
to go aoross the land of another, when 
the water resedes ; but sugh a user oan only 
be olaimed by virtue of preseription or 
eustom. No eustom was proved in this oara 
and the question of pressription was not 
gone into, because no trespass was proved. 
The proprietary right of the plaintiffs to 
the soil of the bed of the river was not ques. 
tioned. 

The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed, 





*See 8th Edn. page 240— Ed, 
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ALLAHABAD HIGH COURT. 
Sgconp Civin Appeat No, 810 or 1918. 
January 5, 1920, 
Present:—Mr. Justioe Tudball and 
Mr, Justice Rafique. 

IZZAT HUSAIN KHAN— 
Devenpant—ALPELLANT 

VETSUS 
RAM OHANDER AND OTHERS— 


PLAINTIFFS AND DEFENDANT—REEPONDENTS. 
Pye.emption—-Custom relating to 20-biswa mahal, 
whether applicable to hagiat matafarriqa. 


Where a custom of pre-emption sêlaka only to 
lands which constifate the 20-biswa mahal, there 
can be no pre- -emption in respect ofthe haqiat 
mutafarriqga, andthe mere fact that the latter may 
at one time have formed part of the.20-biswa mahal 
would make no difference, 


Sesond appeal ¢gainst the deoree of the 
Subordinate J udge, Farrukhabad, at Fateh- 
garb, dated the 14th March 1918. 


FAOTS.-——Defendant No, 1 sold his Aagrats 
in three items ‘of properties (Fatehpur 
Katri, Bhojpur and Bardabagat) for Rs, 1,500 
under a sale deed, dated 23rd June 1915 
specifying ‘the priog, of each item separately, 
Plaintiff claimed pre-emption in respeot of 
Fatehpur and Bhojpur properties. The 
vendes pleaded want of oustom on the 
ground that the Bhojpur property was 
formerly a grove and, later on, was con- 
verted into hagtat mutafarriqa and entered 
as suoh in revenue papers and so the 
dastur dehi was not applicable to it. 
The Oourt of first instance held that 
Bhojpur plot being. kagiat mutafarriqa no 
right of pre- -emption for or on assount of 
such a plot sould arise if it was not 
liable for Government revenue, and a 
holder of land not liable for revenue sould 
not, for the purposes of the land, be regarded 
as a oo-sharer and, sonsequently, the custom 
did not apply to the plot in dispute. It 
also found that at the time the dastur dehi 
was prepared ‘this plot was @ grove not 
assessed to rent, 


. The plaintif appealed and the lower 
Appellate Oourt desreed the appeal hold- 
ing that the oustom of pre-emption applied 
equally, to the Bhojpur plot also. 


Dr. S. M. Sulaiman, for the Appellant, 

Mr, N. P. Asthana, for the Respondents. 
JCDGMENT.—This appeal must succeed. 
.īt relates only to the property| situate in 
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mauza Bhojpur, a piece of kagiat mutafar- 
riga.” The Oonrt of first instanos held ‘that 
the custom in the village was one pertaining 
to the khalsa lands whioh constitute the 
20 biswa mahal. It, therefore, keld that 
there was no proof of any angtom i in reference 
to the’ “kagiat mutofarrigqa,”’ It accordingly 
dismissed the olaim so far as it “related to 
the property now in dispute in this appeal. 
The lower Appellate Court was of opinion 
that, beoanss this land had ones formed 
part of the 20-biswa mahal, the oustom 
ought to be deemed to apply to it as well. 
With this we find it ‘impossible to 
agree, The plaintiff came into Ooart prov- 
ing a custom among the oo sharers of the 
20 biswa mahal in respect to their shares 
in that mahal. There is no evidence of 
the existence of a custom among the 00> 
sharers of the “kagiat mutofarriqa,” The 
eustom is not attached to the land. It is 
true that the land in dispute may onos 
have been a partof the 20 bisea mahal, 
but siroumstances have altered and if no 
longer is part and parosl of that mahal. 
The result is that it is no longer within 
the eustom as set out in the wajtb-ul-arz, 
and the olaim was rightly dismissed by 
the Court of first ingtanae. We, therefore, 
allow the appeal, set aside the desree of 
the Oourt below and restore that of the 
Oourt of first instance, The appellant will 
have his costa in this Qourt and in the lower 
Appellate Court. 
Apneal allowed, 


BOMBAY HIGH COURT. 
Secon Orvis AppeaL No, 95 or 1919. 
February 10, 1920, 

Present : :—Sir Norman Mageleod, KT., 
Chief Juatias, and Mr. J ustige Heaton, 
GOBA NATHU BAROL A— PLAINTIFF — 
APPELLANT 
yersus 
SAKHARAM TEJU PATIL—-DEFENDANT 


— RESPONDERT, 

Civil Procedure Code (Act V of 1903), a. 47— 
Execution of decree—Decree-holder auction-purchaser, 
suit by, against judgment-debtor and stranger to 
poe eee of property purchased, | whether 

arred. 
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Where a decree-holder auction-purchaser in 
trying to obtain- possession of the property pur- 
chased by him is resisted not only by the judgment. 
debtor but also by a stranger who claimsto have 
an interest in the property, his proper remedy is to 
bring a separate suit for possession both as against 
the judgment-debtor and as against the stranger. 
Section 47 of the Civil Procedure Code i is nob a 
bar to the maintenance of such w suit, 


Appeal from the desision of the Distrist 
Judge, Khandesb, in Appeal No, 403 of 
1917, reversing the desree passed by, and 
remanding the suit to, the Joint Subordinate 


Judge at Jalgaon, in Civil Suit No, 832 
of 1916: 
Mr, P. B. Shingne, for the Appellant. 


JUDGMENT, 

Macon, O. J.—The plaintiff in exesution 
‘of his decree purchased the suit property 
with leave of the Court, Not being able 
to get possession after his purchase, he 
brought this suit against the lst defendant, 
hig judgement. debtor, and the 2nd defendant, 
who olaimed to have an interest in the 
property, but who did not &ll the position 
of a judgment-debtor with regard to the 
plaintiff. The Trial Court dismissed the 
suit ag against both defendants on the 
groand that the plaintiff’ was the repre- 
sentative of the desree-holder, and the 
suit was barred under section 47 of the 
Civil Prosedure Code. 

n appeal, the dearee of the Trial Court 
dismissing the suit as against the lat de- 
fendant was upheld, but the deoree as 
against the 2nd defendant was set aside 
and the suit was remanded for trial, 

The plaintiff has appealed against that 
part of the deeree whish dismissed his 
suit against the lst defendant. The Ist 
defendant has not appeared, and we have 
not had the advantage of hearing what 
he might say on the question before us. 
No doubt, in the oase of Sadashiv v. Narayan 
Vithal (1) it was held by a Bench of this 
Court that a deeree-holder by becoming a 
purchaser at a Court-sale did not aease to be 
a party to the suit within the meaning 
of section 47 of the Civil Prosoedure Oode, 
and that, therefore, proseedings for delivery 
of possession of the property purehased by 
the desree-holder were prossedings in 
execution of the decree, and fell wihin 
the scope of section 47 of the Oivil Pro- 


(1) 11 Ind, Oas. 987; 35 B. 452;18 Bom. L. R. 
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osdure Code. Now, in this oase if defendant 
No. 2 had not been a party to the suit, the 
facts of the oase would have brought the 
suit within that deoision, Here we haya 
another party claiming title to the property 
purchased who was not,a party to the 
origina} suit, and that, I think, distinguishes 
this aase from Sadashiv v. Narayan Vithal (1). 
If the judgment of the lower Appellate Court 
were to stand, it would follow that- the 
plaintiff would have to proseed in sxeeution 
proseedings against the lst defendant, and 
file a suit against the 2nd defendant, The 
exedation proseedings against tke lst de. 
fendant might result in his having to fle 
another suit against the Ist defendant, if 
the matters in dispute between him and 
the Ist defendant could not be desided 
except by means of a suit. That would be 
a very. unfortunate result, For myself I 
feel inclined to doubt the degsision in 
Sadashiv v. Narayan Vithal (1). I would 
prefer to follow the desision of the Fall Benoh 
of the Allahabad High Oourt in Bhagwati y, 
Banwari Lal (2), However that may be, 
inthis oase, I think, I ean some to the 
sonolusion that, although the plaintiff remains 
a party to the suit as against the Ist 
defendant, yet the 2nd defendant not being 
a party to the suif, the plaintiff’s proper 
remedy in order %to get possession of the 
property purchased at the Oonurt-sale would 
be by filing a suit against both the Ist 
and 2nd defendants. By purehasing the 
property the plainitf no doubt does not 
sease to be a party to the suin But he 
fills quite a different sapadiiy as anuotione 
purchaser. It appears to me that it would 
be more correct to say that as austion 
pursbaser he acquires a different set of 
rights which entitle him to come to the 
Court for protestion by filing a suit, instead 
of proceeding in exeoution. I would, 
therefore, reverse the deores of the lower 
Appellate Oourt dismissing the suit against 
the lst defendant, and direst that the suit 
against both the defendants should be 
remanded ‘for trial and adjudisation on the 
merits, The appellant must have his oosts 
of the appeal. 

Heaton, J.I aonour, Whether the desision 
in Sadashiv v. Narayan Vithal (1) is eorrest or 


(2) 1 Ind. Cag. 416; 31 A. 82 (F. B.);6 M. L. T, 
185; 6 A; L. J. 7, 
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not (and I think it may need resonsidera- 
tion), yet the case, 
plaintiff here, is certainly not one whioh 
san be summarily dismissed on the ground 
that the suit will not lie. Whatsvar the 
true fasta may be, the plaintif is seeking to 
resover possession from two persons, defend- 
aut No. 1 and defendant No. 2, and the relief 
he asks for against defendant No. 2 he sould 
not obtain by proceedings in execution. 
Therefore, he is driven to bring a suit, 
and, as my Lord the Ohief Justice has 
pointed out, it would really be a logal 


absurdity to sompel him for one matter. 


whieh ought to be disposed of as one 
sage, to take separate proseadings: first, 
proseadings in execution against defendant 
No. 1; and then a silit against defendant No. 2. 
However involved our law of prosedure 
may be, I feol quite certain that it was 
never intended to produse results of that 
kind. 


Decree reversed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Suconp Crvit Appeal No. 259-B or 1919. 
July 28, 1420. 
~ Fresent:—-Mr. Kotwal, A.J. O, 
Musammet RALJI—Ptaintive—APPELLANT 
versus 


SHRIRAM—Derenpant— RESPONDENT. 
Hindu Law— Widow, alienation by, nature of—Pos- 
session of transferee, whether wrongful. 


`A transfer by a Hindu widow is voidable, and 

until the reversioner signifies his intention to 
avoid it, the transferee cannot be deemed to be in 
wrongful possession of the property alienated, 


Appeal against the desrea by the Dis- 
triet Judge, Amraoti, in Oivil Appeal 
No. 5 of 1919, dated 24th Maroh 1419, 


Mr, Q. R. Pradhan, for the Appellant. 
Mr. M. V. Joshi, for the Respondent. 
JUDGMENT,—The defendant is a trang- 


va e 


INDIAN OASES, 


as presented by the. 


O om 


[1921 


feree of a field from a widow.. The plaint- 
iff is a reversioner who obtained a deoree 
for’ possession after the widow’s death 
against the defendantin Civil Suit No. 187 
of 1917, and now sues for mesne profits 
for three yeare, two of them - being years 
prior to the date of the above suit. The 
lower Oourts have dismiesed the olaim for. 
these two years. The plaintiff appeals. 

The lower Courts’ deerees are quite 
proper. The transfer to the defendant by 
the widow was only voidable: Bijoy Gopal 
Mukerji v; Krishna Mahtshi Debt (1), and 
until the plaintiff had signified ber inten- 
tion to avoid it the defendant aould not be 
deemed to be in wrongful possession. The 
transfer was not repudiated before the 14th 
May 1917, the date of the institution of 
Suit No. 187 of 1917, and no mesne profits 
san be elaimed for any period prior to that 
date. Relianes is plaeed on Raghoba Arelay 
v, Ragho (2), and it is urged that the 
plaintiff should be given, if not mesne pro- 
fite, ab any rate, some amount as-compensa- 
tion for the defendant’s use of the land for 
those two years, but that was a oase in 
respest of tenancy land and the defendant 
was deemed to hold under the implied 
agreement to pay for the use of the land. 

The appeal fails and is dismissed with 
ooste, ° 


Appeal dismissed — 


(1) 840. 329 (P, O.) 11 0. W. N. 424; 5 0. 
834; 9 Bom L. R 602; 2 M. L. J. 133; 17 M, L. J. 
4 À. L. J. 329; 841 A. 87 (P.O). 

(2) 140. P. L. B 129. 


L. J: 
164; 
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ALLAHABAD HIGH COURT. 
(RI SINAL Revision No. 424 or 192), 
August 20, 1920. 

Present : —Mr, Justice Gokul Prasad, 
SHEO BALAK—Appiicant 
VETSUS 


EMPEROR — Opposite Party. 
Criminal Procedure Oode (Act V of 1898), ss, 439, 
476—Penal Code (Act XLV of 1860), s. 182—Com- 
plaint not enquired into—Order calling upon com- 
plainant to show cause why he should not be pro- 
secuted, legality of —Revision—High Court, power of 
interference of, 


Accused presented a complaint tothe District 
Magistrate who, without giving him an opportunity 
of having his complaint inquired into, and without 
any inquiry into the complaint, called upon the 
accused to show cause why he should not be 
prosecuted under section 152 of the Penal Code: 

Held, (1) that the order of the District Magis- 
trate was illegal and improper, as a complainant 
can be made to suffer the consequences of his 
action only when his complaint, after fall and 
open inquiry, is found to be false ; [p. 870, col. 1.] 

(2) that the High Court had power to revise the 
order, although no final order direoting the’ pro- 
ae of the accused had been passed. [p. 370, 
co 1 ae 

Oriminal revision against the order of the 
Sub Divisional Magistrate, Banda, dated the 
17th June 1920. 

Mr, Ram Name Prasad, for the Applieant. 

The Assistant Government Advooate, for 
the Orown, 


JUDGMENT,—The ciroumstances under 
which this application arises are rather 
lengthy and of a peenliar nature. lt appears 
that one Sukhnandan, who was the lambardar 
of a village, paid up the Government revenue 
due from Musammat Dularia, one of the so- 
sharers. The ascused is said to be her 
sarbarahkar or manager. Sukhanandan applied 
under rection 184 of the Land Revenue Ast 
and got an ex parte order for the attachment 
of the property of the applicant. The ap- 
plisant who had got information of this order 
applied on the 158th of Marah 1920 to the 
Naib-Tehsildar that the order of attashment 
was bad, inasmush as he had nothing to do 
with Musammat Dularia. The Naib Tahsil 
dar forwarded the applisation to the Deputy 
Collestor for orders. On the 25th of Maroh 
19214 the Deputy Collestor asked the Tahsil- 
dar for a report and atayed proseedings. 
This order reashed the Tahsildar on the 27th 
of Maroh 1920. He informed the Naib- 
Tahsildar, the wastlbaginawis and the gurg. 
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amin who are said to have ressived this 
order on the 28th of Marsh 1929. Notwith. 
standing this, the gurgamin proseed31 to 
attach the house of Sheo Balak saying that 
the house belonged to Musammat Dalaria. 
The applicant, therefore, putin an application 
before the Deputy Collestor who asked the 
Tahsildar to enquire into the matter and 
report whether the applicant was the 
sirbarahkar of Musammat Dnolaria. The 
Tahsildar made enquiries aud came to the 
conslusion that the ascused was not the 
sarbarahkar of Musammat Dularia and that 
the attached house did not bslong to her, 
On the 12th of May 1920 the Deputy 
Collestor dirested the attashment to be re. 
moved and if was so removed. On the 3lst 
of May 1920 the applisant,Sheao Balak, made 
a eomplaint to the Distriet Magistrate 
against the Naib-Tahsildar and the qurqamin 
alleging that they had a grudges against him, 
and asted most improperly in attashing his 
house and ill-treating and insulting the ladies 
of his house, and that notise should be taken of 
this sondust of theirs. The Distriet Magistrate, 
who seems to be anew man, passed an order 
to the following effect :— Suab-Divisional 
Magistrate, please take the statement of this 
man on oath and, if possible, institute a suit 
against him under gestion 152, Indian Penal 
Code.” This order was passed on the same 
day on whioh the application was put in 
without even examining the complainant in 
support of his appheation. The aasused 
applied through his Pleader for a copy of this 
order which was rafused. On the [6th of 
Jane 1920 the Suob-Divisional Magistrate 
took the statament of the somplainant on 
oath and, without desiding his complaint or 
hearing his witnesses or any other evidense, 
issued a notice to the applicant on the 17th 
of June 1920 to show sause on the 30th June 
1920 why a case under section 182 of the 
Indian Penal Code should not bə started 
against him, The applicant applied for a 
copy of the full order dated the 17th of 
June 1920 passed by the Sab Divisional 
Magistrate bub this copy was also rafasad. 
The applisant somes here in revision. A 
preliminary objection was taken by Mr, 
Maloomson, the learned Govarnment Advosate, 
that no revision lies inasmuch as the applicant 
has been salled upon to show oause and no 
order has boen passed for his proseaution 
yet, I sanuot acsede to this argument, It 
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has been held in the oase of Ohadha 
‘vy. Emperor (1) that an order like this 
san be revised and I am in full agreement 
with that decision, I, therefore, repel the 
preliminary objestion. 

The above statement of facts will 
show olearly that the whole case has 
been very badly managed. The appli- 
sant has not been given a shanse of 
having his complaint enquired into and the 
order ofthe District Magistrate, prastically 
directing his prosecution without any enquiry 
into the complaint, was most impfoper and 
was not justified by law. Moreover, in a oase 
like this, where serious allegations are made 
against responsible offisers like the Naib- 
Tahsildar, his subordinate, and the gurgamin 
it is both in the interests of the publis and 
the Government that the somplaint should 
immediately and thoroughly be enquired into, 
and if it is found to be true the persons som- 
- plained against should be removed from the 
service or otherwise dealt with. It is. only 
when the complaint has been, after full and 
open enquiry, found to be false, that the som- 
plainant should be made to suffer the son- 
-sequences of his action. It is only if pro- 
seedings are taken promptly in this way that 
the people ean have confidence in the 
administration of justice. The whole astion 
of the Distriet Magistrate’has been most ill. 
advised, I, therefore, allow this applioation 
in revision, set aside the order of the Court 
below diresting the assused to show oause 
why he should not be proseauted under 
gestion 182 of the Indian Penal Oode, and 
direst the Magistrate to proseed to a determ- 
ination of the eomplaint of the acoused 
_ aesording to law. 
Application allowed. 


(1) 86 Ind. Oas. 878; 14 A. L. J, 851; 18 Or, L, J. 
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PATNA HIGH COURT. 
CriminaL Reviston No, 460 or 1920. 
Ostober 1d, 1920, — 

Present :— Mr. Justise Jwala Prasad, 
RUPA SINGH AND anoraern—Acousep— 
PETITIONERS 
VETEUS 


_ BMPEROR—Opposire PARTY, 
Criminal Procedure Code (Act V of 1898), 8. 850— 


_ Case withdrawn from file of Magistrate—Magistrate, 


whether ceases to emnercise jurisdiction—De novo trial 
— Accused, failure of, to demand new trial, effect of. - 


A Magistrate ceases to exercise jurisdiction 
within the meaning of section 850 of the Criminal 
Procedure Code when a case is withdrawn from hig 
file, and where, in such a case, the accused, on, 
the case being sent to another Magistrate, fail to, 
ask for a new trial the latter Magistrate is com., 
petent to record the remaining evidence and 
pronounce judgment. [p. 871, col. 2.] 


Mr, J. N. Matira, for the Petitioners,” 


JUDGMENT.—The petitioners have been. 
convicted of theft under section 379, Indian 
Penal Code, for having removed a lot of 
bamboos stacked in front of the housa ‘of the 
somplainant, 
the following grounds: ~— 


That the bamboos removed originally 
belonged to the slump of bamboos standing 
on the petitioners’ land, Plot No. 131. The 
complainant’s bamboo slumps stand on Plots 
Nos. 74 and 76, which are sontignous to 
Plot No, 181. 

No doubt, assording to the measurement 
of the Amin, there were some clumps on the 
border land extended to the petitioners’ Plot 
No. 131. The number of bamboo slumps 
in dispute is very large and all of them 
eannot possibly belong to the slump on the 
ridge extending tothe petitioners’ Plot No. 
131. The petitioners’ plot has been fcund 
to be a oultivated one. The Magistrate 
has definitély held that the somplainant peace- 
fully out and removed the bamboo clumps, 
from his Plots Nos. 74 and 75 and that it 
is possible that some of the bamboos may 
have been taken out of the extended slump 
on the petitioners’ land. The petitioners did 
not cbjeot to it af the time of the sutting, 
In fact, there was no dispute between them 
about it. Subsequently, a frietion arose 
between the parties, a few days previous to 
the present ocourrense, cn asaseennt of the 
gattle of the brother of the asensed having 
trespassed on the khadhar land of the aom- 
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plainant, and, sonsequentily, the petitioners 
removed forsibly in a body the bamboos 
stasked at the hense of the complainant. 

The Uourt below has said that there is 
no astual evidence of the bamboo elumps 
belonging to the petitioners, but, as observed 
above, it may be possible that some of the 
bamboos may have been sut from the extend- 
ed clump. There was, in the airaumatances, 
no bona de dispute and, as a matter of faot, 
‘no justification for removing the bamboos, 
whether some of them belonged to the oom- 
plainant’s land or not, when they were lying 
duly out and stored and were in the posses» 
sion of the complainant at his house, The 
removal of the bamboos from the possession 
óf the complainant certainly sonstituted an 
offence under section 3879, Indian Penal 
Oode. There is, therefore, no foree in this 
sontention of the learned Vakil for the peti- 
tioners. 


The petitioners have, 


however, relied 


more upon the legal ground than upon’ 


the facts of the oase. That ground is that 
sonvistion of the petitioners upon the evidenese, 
partly by the Magistrate who convicted them, 
and partly by another Magistrate, is not 
legal. 
350 of the Code of Criminal Prosedure and 
tothe ruling, Deputy Legal Remembrancer 
v. Upendra Kumar Ghose (1). The siroum- 
stanees under whieh this happened, are as 
follows:— 

The oase was pending in the file of Mau'vi 
Safdar Hussain, Sesond Olass Magistrate. 
He resorded some evidenes, Upon the 
petition of the somplainant, the case 
was withdrawn from his file under section 
528 and was made over to the present Magis- 
trate, Mr. 5. O. Sarkar, who eaonoluded tha 
trial and sonvioted the aseused. The peti- 
tioners did not press for a de novo trial. 
The sharge was framed upon thd evidence 
recorded by Mr. Safdar Hussain and the 
prosesution witnesses were further cross: 
examined after the oharge. The asoused 
then entered upon their defense and examin- 
ed several witnesses, Itis said that Maulvi 
Safdar Hussain was in the Distriet and, 
therefore, did not cease to exeroise juvisdic- 
tion in the ease and, henee, sestion 350 had 
no application and that Mr, Sarkar should 
have held a de novo trial, unless the acsused 


` (1) 12 0, W.N, 140 at p. 143; 6 Or, Ly J, 484. 
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expressly waived their right to have the. 
witnesses re-summoned. In this, no doubt, 
the learned Vakil is supported by the oase 

of Deputy Legal Remembrancer v. Upendra 

Kumar Ghose (1). That oase, however, has 

gone far beyond the words “may demand” in 
proviso (a) to sestion 350. It has been held: 
in a number of oases that a Magistrate 
ceases to exeraise juriadietion when a sase 
is withdrawn from his file, as in the present 
case: vide Palantandy Gounden v. Hmperor 
(2), Mohesh Ohandra Saha v. Emperor (3), 

Emperor v, Nanhua (4) and Barachi v. 
Hmperor (5), Therefore, section 350 does 
apply to the present sase. Under proviso (a) 
to that sestion, the aceused person may de- 
mand that the witnesses orany of them be 
re- -summoned and re-heard.”’ The Oalautta 
High Oourt, in a later case Brindaban Chander 
Das y. Ishaquddin Ohowdhury (6), laid down 
that the assused should ask for a trial de 
novo, The accused in this oase did not ask 
for it, and, upon & true sonstrastion, ssope 
and the meaning of the seation, I am olearly 
of opinion that the trial ja not vitiated. This 
contention must also fail, : 


It is then said that the sonyistion of the 
petitioners under sestion 352, Indian Penal 
Oode, as well, as pnder sestion "879 is 
wrong. 1 do not appresiate if. The two 
sestions contemplate distinet offences, tho 
former of theft and the latter of assault, 
There ia also no reason for any grievance 
upon this point, for the Magistrate has 
not passed separate sentenses under eaoh 
of the sections and the sentenee of 
Rs. 25 anah under any of the sestions is not 
severe. f 


Then remains the oontention that the 
asoused were not examined under seotion 
342 of the Code of Criminal Prosedure. The 
aosused were examined. They also filed 
written statements and were not at all 
prejudiced. The siroumstances of the sase 


(21 Ind, Ons. 54; 32 M, 218,5 M. L. T, 218; 9 
Or, L. J. 146 
(3) i 0. 457; 12 C. W.N.416; 7 Or. L.J. 220; 7 
0, L. J. 488. 

(4) 23 Ind, Cas, 722; 36 A. 315; 12 A. L, J, 467; 
16 Cr, L. J. 364, 

(5) 35 Ind. Oas. 961; U. B. R, (1916) II, 108; 10 
Bur. L. T., 78; 17 Or. Ts. J, 401. 

(6) 4 Ind, Oas. 67; 13 O. W, N. 550; 10 Cr, L. f 
492. 
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distinguish ib from the ruling Raghu Bhumdj 
y, Emperor (7). 
The petition is rejeoted. 


Rule discharged. 


(7)°58 Ind. Cas. 49; 1 P.L. T, 241; 5 P, L. J. 480; 
21 Or, L, J, 705, i 
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ALLAHABAD HIGH COURT. 
CRIMINAL Appgat No. 68 o 1520, 
April 17, 1920, 
Present:—Myr, Justiee Walah, 
MOHAN SINGH—- APPELLANT 
DE vereus 
HMPHROR—Responpent, 
’ Penal Code (Act XEV of 1860), s. 408— Criminal 
breach of trust—Oriminal Procedure Code (Act V of 
I 222 (2)—Charge; contents of— Prosecution, 


.In a trial for criminal breach of trust in respect 
of money, although under section 222 (2) of the 
Oriminal Procedure Code the accused may bo 
charged in respect of the gross sum received by 
him, without specifying any particular item of 
any partioular date in respect of the constituent 
parts ofthe grosssum, nevertheless, the prosecu- 
tion must decide what amount they are prepared to 
prove the accused lawfully received and lawfully 
expended and what total sum, and how that 
total sum is made up, he has either unlawfully 
expended or failed to account forin such a way 
as to leave no doubt that he has been engaged in 
criminal misappropriation. And, in order to 
convict, there must be a definite finding of a 
certain definite sum traced to the accused, and 
clearly shown to have been wilfully and unlawfully 
appropriated to his own use. [p. 872, col, 2; p. 373, 
col, 1; p. 874, cols, 1 & 2,] 

Oriminal appeal against the order of the 
Additional Sessions Judge, Moradabad, dated 
the 24th of November i919, 

Mr, A. S. Osborne, for the Appellant, 

Mr, Lalit Mohan Banerji, Government 
Pleader, for the Crown, 

JUDGMENT.—The learned Judge in this 
case had the acquiescence ofall three assessors 
and one cannot help feeling that, probably, in 
resording a conviction, he was not far wrong 
in the sense that by a sort of rough justice 
he has arrived at aright determination. But 
nothing is more dangerous in oriminal law 
than the system of osonvisting a person on 
some vague general notion when the real 
sharge has not been established. In this 
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case I have graye doubts whether the form 
of the charge in which it was sent to 
Sessions was one which the learned Sessions 
Jadge ever onght to have entertained. Un: 
doubtedly, seation 222 (2) of the Code of 
Oriminal Prosedure enables a man to be 
charged for oriminal breach of trust in 
respect of a gross sum reosived by him 
between certain dates withont spaoifying any 
partioular item of any partioular date in 
respect of the constituent parts of the gross 
sum, but I think that that is meant for s 
ease where he is charged with embezzling 
the gross sum, The authority referred to 
during the argument in this oase on behalf 
of the, Emperor v. Ibrahim Khan (1), 
eertainly beara out that view. In that oase 
the acoused was sharged with having comitted 
ga orimjnal breach of tiust in respect of a 
gross sum of Rs. 208-12 fees whish he had 
received on 18 different ocsasions from persons 
in respect cf grazing oattle. It was no part 
of his duty to expend any part of that sum. 
Tt was his duty to pay ib into the Treasury. 
He did not do so but appropriated it to his 
own use. That was a gross sum within the 
meaning of section 222 (2), as was decided 
by the learned Judges in that ease. Bat that 
is not the oase here, and section 222 must be 
sonstrued and controlled in the light of the 
governing provision which requires such 
partionlars to be given as are reasonably 
sufficient to give the acoused notise of what 
he has got to meet, Sub-clause (2) is marely 
a particular illustration whieh the Legislature 
bas enaated so as to make the oase free from 
doubt which might otherwise have risen. 
Bat the cases must be very rare in 
which, where a trader appointa a 
general agent or manager of a sub-braneb, 
with general authority to sell goods, sollest 
money, purchase goods, pay labour dues and 
general expenses, it is suffisient to fling into 
the charge an alleged balanee or net profit 
which the agent is supposed to have earned 
and say that, in respect of that net profit, he is 
guilty of misappropriation of every rupee 
which he aannot produce or explain. One 
difficulty in that prosedure is, as if seems to 
me, that it offends against the prinsiple that 
the onus is on the prosecution and they have 
no right to throw the onus upon the asoused 


t 


(1).7 Ind, Ces 188; 33 A. 86; 7 A. L, J, 897; 11 Cr. 
L, J, 442, ' : 
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in respect of the charge. They must make 
up their mind what amount they are 
prepared tfo prove he has lawfully 
received and lawfully expended - and 
what total sum, and how that total eum is 
made up, he has either unlawfully expended 
- or failed to assount for in such a way 
as to leave no doubt that he has been engaged 
in oriminal misappropriation. 

In this ease I think, having regard to the 
fact that the law in ‘this oountry does not 


< 


permit an aseused person to give evidense on. 


oath and, therefcre,'puts oonsiderable obstacles 
in the way both of the proseention and of an 
agoused person in a ease of this esharacter, 
the power to examine the ascused at the 
trial with a view to enable him to giye an 
explanation ought to be sarefully exercised. 
Reading the examination of the asaused in 
this sase and the somewhat rough and ready 
method by whieh the learned Judge arrived 
at his final sonelusion, the learned Judge 
seems tome to have gone dangerously near 
filling up the gapa in the proseeution evidence 
by the answers extracted from Ahe accused in 
his examination. 

It is to be feared that the provisions of 
seotion 342, Oriminal Procedure Code, are 
sometimes either misunderstood or used for 
a for which they were never intend: 
ed. 

Although transactions whieh involve sivil 
liabilities may amount to sriminal offenses, 
and often they do, so that the dividing line 
between the'two in a dissussion of the oase 
is almost indistinguishable. On the other 
hand, I have always sef my fase most strong- 
ly against permitting an employer of labour 
when he entrusts a sub-agent or manager 
with large powers without any very clearly 
defined rules as to how those powers should 
be sarried out, how his books should be kept 
and his accounts from time to time made 
up, and when he finds that those powers 
have been abused and there isa failure to 
render a satisfactory aseount, resorting to 
the criminal law, not for the purpose of 
punishing an offender or in the publia 
interest but as a means of putting the 
sorew on to extract money from the agent. 
In thia case the prinsipal agent who was 
sent by the proseouting company to investi- 
gste the affair admits that he extracted 
from the acoused & promise to pay, and 


J am surprised that the learned Judge 


INDIAN OASES, 


873 


should, in a ease of this kind, have awarded 
any portion of the fine as what he ealla 
compensation” to the prosesuting sompany” 
I should, in any event, have quashed that’ 
part of the sentence. I regard it as a 
mistake and one oaloulated to ensonsage 
rather than otherwise, employers and masters 
using the oriminal law for an indireet pur. 
pose of their own, 

There is no getting over the fast that 
the proseoution themselves made the initial 
mistakg of failing to support the sharge 
with any assount whatever representing what 
they put forward as the true assonnt show. 
ing how mush had been embezzled, and the 
learned Judge has merely some to the son- 
alusion that ona rough oaloulation the aseused 
has probably misappropwated something like 
Rs, 450, if not more. That will not do. 
There must be a definite finding of a sertain 
definite sum traced to the aconsed and 
clearly shown -to have been wilfully and 
unlawfully appropriated to his own usg. 
The prosesution made a feeble attempt to 
discharge this duty in respeat of three items, 
They proved that one Allah Bakhsh had 
taken a reseipt for Rs. 480 and one Majid 
had taken a reseipt of Ra. 163 for. grass 
sold, but, inasmush as both these items 
were entered by dhe assusad in his aseounts, 
the charge as to his having failed to asaoung 
for these reseipts obviously breaks down and 
it besomes a question whether he had pro. 
perly expended the differense batween what 
he had in his possession and what he had 
inoluded in the sums whieh in faet he 
received. They went so far as to eall one 
independent witness, named Ishri Prasad, 
who proved that he had paid the aceused 
Rs, 250. Inasmush as the assused had 
never denied the fast and had entered it 
in his own handwriting in his aseoants, the 
object for whioh this witness was salled i hi 
not apparent. It did happen that, . i 
the course of the oase, one sum, namely, of 
Rs. 400, alleged to have been paid to one 
Binda Mal Bania and vonehed for by him 
on the Ist of May 1919 was put forward 
by the accused as accounting for part of 
the money which was not forthooming, and 
a receipt is on the file purporting. to be a 
reseipt by Binda Mal Bania dated the Inst 
of May 1919 for that sum which might ; 
have been paid in instalments or even in a 
lump sum on that date, Jt is true that in. 
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order to establish a right to have witnesses 
summoned the defense ought to provide a 
list before the Magistrate but in a ease of 
this kind the neglest- to exersise that right 
ought not to be judged too harshly, having 
regård to the somewhat roving nature of the 
charge, but, inasmueh as the learned Judge 
had the reseipt before him and the Legis- 
lature had provided by sestion 540 of the 
Code of Criminal Prosedure an admirable 
"weapon in the hands of the Court for satisfy- 
ing itself upon any essential matter » left in 
doubt, and inasmuch as the acoused in this 
ease himself invited the Court to summon 
‘this witness, I am nnable to understand why 
the Sessions Judge did not oall for the Bania 
and 6 éxamine him under that section, How- 
éver; he ahose not to do so and I am, there- 
fore; the less able to understand how he 
sould possibly sommit himself to the find- 
ing, which is one of the few definite findings 
-of fast whieh I can diseover in the judgment, 
that this reseipt is a elear forgery. 

On all these grounds the conviction and 
the sentenaes must be set aside, and the fine, 
if recovered, and to the extent to which it 
has been recovered by either payment or 
‘distress or exeoution, must be refunded to 
the acoused person, and any goods seized from 
him or his family in exesution of the fine must 
‘be restored and the Court must take steps 
tò direst that that be done without any delay 
whatever. On the other hand, I think ! muat 
re- oommit the acoused to the È Sessions on 
one definite charge, at any rate, namely, the 
alleged uttering of the forged reseipt alleged 
to have been given by Binda Mal on the 
Jat of May 1919 whioh I have initialled 
M: S. L, or, alternatively, under section 235, 
of having embezzled that sum of Rs. 400, 
Of sourse, if the reeeipt is really a forgery 
and the money was rever paid the sesused 
must have dishonestly applied the money to 
his own use. I direct the Sessions Judge 
also to frame any oharges whish he may 
find upon the evidence (L have been unable 
to find any other upon the evidenee on the 
resord) of embezzlement of any spesifis sums 
sush as those I have mentioned, namely, 
Ra. 480 paid to asensed by Allah Bakhsb, 
Rs. 163 paid by Majid and Rs. 250 paid by 
Ishri Prasad, and deside the queation with 
regard to those sums of money whether they 
have been received at any time by the 
acoused and the receipt wilfully concealed 


INDIAN OASES, 


[1921 


from his master and the amounts or any part 
thereof wilfully applied to his own use. 

The acsused must not be released from 
custody. He must be detained in sustody as 
& prisoner waiting trial until the re hear- 
ing of this osée in the Sessions Court, | 
I send the case for re-trial by the Sessions 
Judge of Moradabad. 

Re-treal ordered, 


PATNA HIGH COURT, 
ORIMINAL Revision No: 462 or 1920, 
Ootober 16, 1910. 

Present :—Mr. Justise Jwala Prasad. 
LACHMI SINGH AND orners—2np 
PaRTY—PETITIONERS 


VOTEUS 


PIMPEROR-— OPPOSITE Party, 
Oriminal Procedure Code (Act V of 1898), ss. 107, 
145— Possession, dispute as to, absence of —Proceedings 
appropriate—Security to keep the peace —Proceedings 
against several persons—Overt acts, proof of. 


Where ‘one party is clearly in possession of pros 
perty and another party wants to take foroible 
possession of it, there is no dispute as to possession 
of the property within the meaning of section '45 
of the Criminal Procedure Code, aud the appro. 
‘priate course is to initiate i aa under section 
107 of the Code. [p. 875, col. 1 

An order under section 107, ‘Criminal Procedure 
Qode, can only be passed when there is a finding 
that the persons sotght to be bound down are 
guilty of wrongful acts committed or sought to ba 

committed by them. This can only be proved by 
overt acts against each individual. [p. 375, col. 2.] 

When wrongful overt acts are committed or 
threatened to be committed jointly by a number 
of persons, the act is really committed severally and 
jointly by gach of them, andall of them would be 
liable to the penalty of section 107 of the Code, 
[p. 375, col. 2; p. 876, col. 1.] 

Mr. G. 0O. Pal, for the Petitioners. 

The Governmet Pleader and Mr, Siva. 
nandan Ray, for the Orown, 

JUDGMENT.—The petitioners are aganida 
of one Ram Oharitar Singh, who died seven 
years ago in a state of soparation from 
the sesond party. His property was susseeded 
by his widow Musammat Ramjhari Kauer, 
On her death, in February 1920, the property 
devolved upon her daughter, Musammat 


Indermani Kuer, 
< 
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The present proseeding under sestion 
107 of the Code of Oriminal Prosedure was 
instituted on the 16th Mareh 1920 on a 
Polise report to the effest that Lashmi 
Singh and others of the second party were 
interfering with the possession of Musammat 
Indermani Kuer over the property of her 
father, Ram Oharitar Singb, inherited by 


her and that a breash of the pease was - 


-imminent. There was a netica under 
section 144 of the Code issued against 
the sesond party on the 3rd Maroh 1920. 
The sesond party challenged the proseed- 
ings instituted against them on the ground 
- that Ram Charitar Singh died as a member 
of joint family and that the property after 


his death devolved upon them by survivorship, | 


and that- his widow and daughter did not 
susoeed and -had no right to sueseed and 
were not in possession of the property. 
They went so far as to suggest that Ram 
Charitar Singh had a posthumous son 
born to him a few months after his death, 
with a view to defeat the right of the 
first party to the property in question. This 
has been found to ba false by the Court 
below and need not be adverted to any 
more. The petitioners further slaimed that 
the prosseding should be under sestion 145 
of the Code, and not under sestion 107 
inasmuch as the dispute was with regard 
fo the possession of land. 

= Both the parties adduced evidense, oral 
and documentary. Admittedly, the name 
of the widow was recorded in the Oollea- 
torate Register D., soon after the death of 
her husband, Ram Charitar Singh, This 
shows not ould separation of Ram Charitar 
Singh for the petitioners, but also the posses- 
sion of his widow over the property in 
question, 

The application for the registration of 
her name was unopposed and was even verified 
by one of the petitioners, The receipts filed 
by the Musammat lead to the same oonolusion, 
namely, her possession over the property 
and the separation of Ram Charitar Singh 
from thé petitioners.’ 

The evidense in the ease is overwhelming 
and conolusive to establish the possession 
of the first party. There sould, therefore, 
be no possible dispute “ag to possession 
of the property in question so as to justify 
a proceeding under section 145, instead of 
réotion 107, 
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The following passage in the judgment 
of the lower Oourt has been made the found. 
ation of the strenuous argument of Mr, 
Pal that the petitioners sould not be 
bound down under seotion 107 of the 
Oode:—— : 

“Tt is true, no doubt, that there are no 
very definite allogationsagainst each particular 
appellant, but they all belong to the party 
whioh wants to get Ram Charitar’s pro- 
perty by violonse and no reason is alleged 
why some” should be falsely implioated.” 


Referense on the same point is made to 
the remarks of the Trial Court in the last 
paragraph of its judgment to the effeat that 
itis not necessary for the purpose of this 
ease to prove definite speaifis asts against 
eash individual of the seoond party, showing 
that each, severally, is likely to sommit a 
breaeh of the peace, inasmuch as their 
interest, as gofsas of Ram Oharitar Singh 
and aa slaimants to the disputed property 
are amalgamated, and it would be suffisient 
to prove that, as a whole, or asa party, they 
are likely to break the peace. I must, at 
the outset, observe that as an abstract pro- 
position the Trial Court has overstated it and 
does not ascord either with the evidences 
summarised by it inethe preceding paragraph 
or the sonalusion drawn by it. I think that 
the Trial Court does not really mean what 
it says and the order passed -sannot be set 
aside upon the mis-statement of law, when 
the fasts found really lead to the sonslusion 
that the petitioners were determined to 
dispossess the first party or to interfere with 
her possession by wrongful means and aats. 
I stick to the view taken by me in the sang of 
Qhasi Ram v, Emperor (1). That view was 
expressed upon a oonsideration of the 
authorities on the subjest, notably Ajodhya 
Prasad Singh v. Emperor (2), and a true 
interpretation of sestion 107 of the Oode. 
An order under that sestion oan only be 
passed when there is a finding that the 
persons sought to be bound down are guilty 
of wrongful aots committed or sought to be 
sommitted by them. This san only be 
proved by overt aots against eaoh indivi- 
dual, When wrongful overt asts are eom- 
mitted or threatened to be sommitted jointly 


(1) 49 Tal Cas, 642 at p. 645; (1919) Pat, 98; 20 


Or. L. J, 
(2) 35 7 920, 12 0, W. N, 932; 8 Or, L, Je 207; 
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by a number of persons, the asi is really 
sommitted severally and jointly by eaoh and 
all of them, and all of them would be liable 
to the penalty of sestion 107, True, that 
overt acta committed by some of a body of 
porsons oannot be a justification for binding 
all of them, howsoever interested they may 
be in the oommission of the act or in the 
result intended to be achieved thereby, The 
learned District Magistrate is apparently of 
this view, when, in the passags quoted above, 
he says that there is no reason why some 
should be falsely implisated. On this point 
may also be referred the deoision reported in 
Gouri Dutt v. Gobind Singh (3). It is to be 
judged on the facts and siroumstanoes of eaoh 
case whether there is evidenes of overt acts 
having been comrhitted by the asaused persons 
severally or jointly. The aforesaid remarks 
made by the Courts below led me to suspect 
of there being no suffisient evidense of overt 
ants committed by the asoused persons. The 
Trial Oourt has summarised this evidenos. 
Three witnesses testify that the sesond party 
went to turn out the Musammat by forse. 
They obstrusted her maid, thraatened Gopi 
Singh, her agent and ‘arpardaz, on the 
publis road and they stopped her water 
supply. The evidense imputes the acts to 
all the acaused persons. it has not been 
elicited in cross examination that any of the 
aasused persons did not sommit the acta 
imputed to them, and the only interpreta- 
tion of the evidenos sould be that all these 
persons by their various asts detailed above 
wanted to dispossess the Musammat wrong- 
fully fromthe land in dispute. If the acous- 
ed wanted to show that some of the acsused 
did not take part in those acts, it was their 
duty to slear it up and. when the word 
"aconsed” was used in the evidenoa, it refer- 
red to all the accused as having sommitted 
the aforesaid wrongful aots. To support this, 
there is the specifia oase of house trespass 
sommitted by four of the petitioners, Nos. 2, 
9, 10 and 11, and assault on ‘the Musammat's 
labourers. The facts of the present case as 
well as the finding of the Oourts below take 
it out of the purview of the desisions quoted 
above. 

There is, therefore, to my mind olear 
evidence of wrongful acts sommitted by all 
the aecused persons, This fully answers the 


(3) 63 Ind, Qas, 829; 1 P, L. Ti 44; 20 Or, th de 829, 
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contention of the learned Vakil and disables 
me to differ from the view taken by the Courts 
below that the petitioners are determined to 
oust the Musammat from her land by unlaw- 
ful means. 

I, therefore, decline to interfere with the 
order passed in this oase. The petition is 
rejected, yo 


Rule discharged. 


ALLAHABAD HIGH COURT. 
ORIMINAL MISOELLANNOUS APPEAL No, 180 
oF 1920, ` 
September 20, 1920. 
Present :—Mr. Justioe Gokul Prasad. 
ABDUL RAB—AppLicaxt 
verays 
AZMAT ALI—Oppostrs PARTY. 
Oriminal Procedure Code (Act V of 1898), s. 526 
(S}—Transfer of case—Adjournment, Court when 
bound to grant—Ground for transfer— Magistrate 
showing haste in recording accused's statements. 


Under section 626 (8) of the Criminal Procedure 
Code a Court is only bound to give such an 
adjournment as will afford reasonable time for an 
application for transfer being made and an order 
obtained thereon befere the accused is called 
on for his defence. But where, before be is called 
on for his defence, he has ample time to make such 
an application and does not do so, the legality of the 
proceedings of the Magistrate cannot be questioned. 
[p. 877, cols, | & 2.) 

The fact that a Magistrate exhibits haste in 
recording the statement of an acoused person 
before all the evidence for the prosecution is oon- 
cluded, is sufficient to create an apprehension in 
the mind of the accused that he will not have a 
fair trial and to entitle him toa transfer of the 
case to some other Magistrate, [p. 879, col. 1.] 


Criminal Missellaneous Apphoation for 
transfer of the case under gestion 526, Crimi. 
nal Prosedure Code, 

Mr. S. N, Mukerji, for the Applisant. 

Mr. Ram Numa Prasad, for the Opposite 
Party. 

The Government Aadvosate, 
Crown. 

JUDGMENT.—This is an application for 
the transfer of a sage under sestion 500 of 
the Indian Penal Code from tke Oourt of 
Pandit Sheo Oharan L-', Magistrate of the 

4 


for the 
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First Olass of Allahabad, in whieh one Azmat 
Ali is the somplainant and Abdal Rab and 
others are ascused. It appears that, on the 
day' fixed for hearing of this ease and before 
any witnesses wereexamined,the applisant put 


in an applisation for adjournment under . 


gestion 526 of the Code of Criminal Prose- 
dure, slause (8), on the ground that he 
intended to make an application for transfer to 
the High Court. This applioation was sum- 
marily rejected. The Deputy Magistrate 
examined four of the prosesution witnesses and 
took down the statement of the acoused. This 
was on the 23rd of July 1920. After this the 
Deputy Magistrate adjourned the ease for the 


27th of July and permitted the somplainant. 


to put in a fresh list of witnesses and for the 
summoning of sertain resords. On the same 
day the applisant applied for a sopy of the 
applisation for adjournment with the order 
passed thereon and also for sopies of the 
statements of the proseantion witnesses. The 
order passed thereon was that only sopies of 


the statements of the proseoution witnesses ' 


should be allowed. On the 27th of July the 
statements of the other three accused were 
taken. The applisant on the 30th of July 
1920 applied to the District . Magistrate for- 
transfer and he stayed proceedings pending 
the disposal of the application. The Distriot 
Magistrate, for reasons recorded by him, 
dismissed this appliesation on the 12th of 
August. The applicant somes here in 
revision. It has been argued before me by 
Mr. Saila Nath Mukerji for the applicant 
that all proseedings in the oase should have 
been stayed as soon as the application under 
sestion 526, slanse (8) of the Code of Oriminal 
“Prosedire was put in and subsequent pro- 
seedings were illegal, and reliance has 
been plased on eertain rulings of the 


OCalentta High Court, viz, Wahed Molla vv 


Shaik Basaraddi (1) and Kishori, Gir v. Ram 
Narayan Gir (2). On the other hands the 
oase of Vatthinatha Iyer v. Kuppu Thevan (3) 
takes the other view. No ease of this Oourt 
‘has been put before mein whioh this point 
was deeided, Having regard to the wording of 
clause (8) of section 526 of the Oode of 
Criminal Prosedure, I am of opinion that the 
Court is only bound to give sueh an adjourn» 


(1) 11 0. W. N. 607; 5 Or, L. J. 291, 

(2) 8 0. W. N, 77; 1 Or. L, J. 46, 

(3) 17 Ind, Oas, 572; (1913) M., W, N, 1123;-18 Cr, 
pi J, 828,. f 
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ment as will afford a reasonable time for the 
applieation being made'and an order being ob- 
tained thereon before the sosused is galled 
on for his defense, In the presènt ease the 
acsused had not been oalled on to enter into 
the defence and had ample time to move the 
higher Oourts for transfer of the oase ta the 
Oourt of some other Magistrate. so that the 
legality of the prosesdings of the Magistrate- 
is not open to question, | have now to deoide 
on the fasts and sireumstanoes of the case whee 
ther this is a fit case in whieh the powers of: 
transfer should be or sould be properly exer. 
sised, The fasts alleged by the aceused on 
whieh he asked for a transfer are ag follows: — 
Azmat Ali, complainant, is the nephew of one 
Abdul Hai and isin other ways related to’ 
him, In June 1919 Abdul Hai aforesaid 
and his son Manzur Ahmad were tried for 
the murder of the son of the asoused-applieant 
Abdul Rab. They were both sonvisted in 
the Sessions trial and, later on, Abdul Haj 
alone was acquitted by the High Court 
on the ground that the ose against him. 
had not been proved beyond reasonable’ 
doubt. It will thus appear that Abdul Hai 
and the aasused-applicant are on inimical 
terms with eaoh other. This Abdul Hai was 
for a long time a peshkar in this very Court and. 
is an active patrohar in the present oase, that 


' the ‘aecused being afraid of the influenee of 


the said Abdul Hai ex-peskkar and Altaf. 
Husain, the pesent reskkar of the Court’ 
of Pandit Sheo Obsran Lal, wanted the 
transfer of the case from the Court of Pandit 
Sheo Charan La), the Deputy Magistrate, 
whieh resulted in the application and the 
order whioh I have already mentioned above, 
I have before me ‘a counter-affdavit filed in 
reply to the affidavit put in by the acensed 
(whioh I have detailed at length) and also 
the explanation of the Trying Magistrate, I 
do not think that the Deputy Magistrate 
would be in any way influenced in the deoi- 
sion of this oase because of his ex-peshkary 
Abdul Hai or the present peshkar Altaf 
Husain, but the very explanation of the 
Deputy Magistrate to the effest that it wag 
not brought to his notiee that the application 
for copy put in on behalf of the applicant 
was for copy of the application for transfer 
with the order passed thereon goes to show 
that there is something underhand being 
done in his offiee to projudiee the oase of the 


peonsed, or at least fo bamper it, The ex. 
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planation of the Trying Magistrate that, when ` 


he passed the order, he did not know of what 
papers the. copy was required, shows the 
necessity of partieular care being taken in the 
proceedings sonnested with this oase. Ofcourse, 
1 do not for a moment mean to suggest that 
the Trying Magistrate in this partioular sase 
refused the application for sopy intentionally 
or that he has any prejudice against the ase us. 
ed, but I am not at all surprised that, having 
regard to the connection of Abdul Hai with 
the office of the Trying Magistrate, plus the 
refusal of the application for sopy an the 
further fact that the Trying Magistrate, 
although he might have been justified in 
proseeding to examine one of the prosecution 
witnesses, tiz, Babu Gokul Narain Tanden 
who had some from „Bara Banki (he does 
not name any other Government officer who 
had come from outstation), hurried in taking 
down the statements of the aaoused bafore all 
the evidence for the prosesution had been 
finished wad enough to sreate an apprehen- 
sion in the mind of the agoused that he would 
not have a fair trial, Having regard to 
éumulative effect of all what 1 bave stated 
above, I think the apprehension in the mind 
of the accused was justified, This being 
so, having regard to the law laid down in 
Jafar Husain v, Emperor (4) and Farzand 
Ali v. Hanuman Prasad (5), I think 
that this oase should be transferred to 
the Court of some other Deputy, Magistrate 
competent to try the eame in this distrisf, 
I order accordingly. 


a 
+ 


(ase transferred. 


— daw Bey - 


(4) 26Ind, Cas. 643; 12 A. L. J, 786; 18 Cr. L. j; 


"O 19 A, 64 A. W. N. (1896) 177; 9 Ind. Dec. 
«nN. 8.) ål. ne 
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MADRAS HIGH OOURT. 
Oniminat Revision Oases Nos. 625 anv 668 
or 1919. 


(ORIMINAL Revision Pertrions Nos. 536 AND 


572 ov 1919). 

Marsh J, 1920, 
Present: — Justice Sir WilliamAyling, Kt., 
and Mr. Justise Ooutts-Trotter. 

In Or. R. O No. 625 of 1919 
VELU MALAVARAYAN— COUNTER- 
PeTITIONER No, 6—PETITIONER 
In Cr, R O, No, 668 or 1919. 

0O. MUTHUSAWMI PILLAY AND OTHERS 
~—COTSTER. Petirioners Nos, 1 to 6— 
PETITIONERS 
tersus 
T. M. C. KUPPUSAWMI PILLAI 
alias KUPPUSAW MI —Petitionger 


— RESPONDENT IN BOTH, 

Orıminal Procedure Code (Act V of 1898), 9. 146, 
soope of —Dispute embracing several items of property 
~——Lumping items together, legality of ~Possession, 
decision as to, in absence of parties, legality of—~ 
Preliminary order—Failure to record reasons, effect of. 


Section 145 of the Criminal Procedure Code gives 
a Magistrate a special jurisdiction to decide a dis. 
pute as to actual possession of immoveable property, 
on his being satisfied that the dispute is likely to 
cause & breach of the peace, but a devision ought 
not to be arrived at arbitrarily, and should be a 
judicial decision arrived at after giving each of the 
disputants an opportunity of being heard. A deci- 
sion arrived at in the absence of the parties, or 
either of them is illegal. [p. 85], col. 2.] 

Where a dispute embraces several items of pro- 
perly, they may be lumped together in a single 
inquiry provided the disputants are the same for 
each item. Where, however, the disputants on one 
or both sides are different for different items of pro- 
perty, the disputants concerned in each item should 
be given an opportunity of being heard before a° 
decision is arrived at om the question of actual 
possession, because in such a case the Magistrate 
would have no jurisdiction to decide the question 
of actual posession of a number of items after 
only hearing the parties who claimed possession of 
one or two of them, [p. 881, ool. 2.] 


The failure by a Magistrate to record his reasons 
for being satisfied that there is a danger of the 
breach of the peace, though a serious irregularity, 
does not affect his jurisdiction. [p. 382, col, 2; p. 388, 
col, 1.) 

_ Petitions under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the orders, dated 
the 26th September and 10th Oostober 1919, of 
the Court of the Sub-Divisional, First Class 
Magistrate; Kumbakonam, in Misesllaneons 
Case No, 49 of 1919, 
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FAOTS appear from the judgment. 

Messrs, Nugent Qrant, §, Ranganatha 
Atyar, 8. Muthiah Mudaliar, O. 8. 
Govindaraja Mudaliar and Short Bewes 
& Oo. and Dr. 9. Swaminathan, for the 
. Petitioners.—The preliminary order of 
the Magistrate is in sontravention of the 
provisions of seation 145, Criminal Pro- 
sedure Code. He has not stated his reasous 
for apprehending a breash of the peace. 
This requirement of law is peremptory 
-and non-somplianse vitiates the proseedings. 

The District Magistrate having, on revision, 
-held that there was no question of breach 
-of the pease, the Sub- Divisional Magistrate's 
-order is in eoutravention of the District 
~Magistrate’s order. 


The Sub- Divisional Magistrate failed to 

‘exersise a jurisdiction vested in him by 
law when he passed the final order without 
hebring thé parties. The Magistrate sould 
‘not have bad or sonsidered all the materials 
for passing his order in the absence of the 
parties. 
` The dispato related to several items of pro- 
perties situate in five different villages and 
‘the olaimants are different, each setting up an 
independent title. This lumping together 
of all the items is illegal, 
_ Thé ehange from sestion 144 to sestion 145 
is not warranted by law. In any event, 
when the proseedinga were altered, tbe 
‘nesessary parties should have been brought 
“on the resord and heard. 

Mr, Y. L, Ethtraj, for the Publie Prosecutor, 
‘for the Orowú, and Mr. T, Rangachartar, 
for the Respondents.—The Magistrate’s 
failure to’ resord reasons for apprehending 
a breach of the peace is only an irregu- 
larity, It does not affect hia jurisdiction. 
‘Vide Kamal Kutty v. Udayavarma Baa 
Valia Raia of Ohirakal (1). Moreover, the 
‘Magistrate aoted on the Polise report 
whish sets ont the reasons. 

There is no slash batween the order of 
the District Magistrate and that of the 
Sab- Divisional Magistrate. The former 
only dirested the latter to continue his 
-proseeding.and the Sub. Divisional Magistrate 
had discretion to alter the nature of the 
proceedings into one under sestion 140, 


(1) 17 Ind. Cas, 65; 36 M. 215; 12 M., L; T. 429; 23 
etl. La. J. 499; (1912) M; W. N. 1154; 13 Ör, L. J. 753, 
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As to the absense of parties, the finding 
is that they wilfully refused to reesive 
the notices and the Magistrate asted on 
sush materials as were before him, 

As to the lumping of properties, all 
the claims in respest to them sould * be 
traced to a sommon origin and the Magis. 
trate had jurisdiction to dispose of them 
all in one enquiry. 

Eo ORDER. 

ArYLING, J.—These revision petitions arise 
out of proceedings under section 145 of the 
Qode of Criminal Procedure before the Sub- 
Divisional Magistrate of Kumbakcnam (Mis- 


cellaneous (ase No, 49 of 1919 on his file) 


regarding oertain lands in five villages ot 


‘Papauasam Taluk. These proceedings were 


initiated by an order of tke Magistrate, dated 
26th September 1919, which runs as fol- 
lows:— 

“Whereas I am satisfied that a breach of 
pease will take place unless nation under 
section 145, Code of Oriminal Procedure, i 18 
taken in respest of lands, eto , now in dispute, 
noted here below in the sohedale, both 
parties will appear on Sth October 1919 at 
Kumbakonam and put in written statements 
of their respective olaims as respects the fasts 
of actual possession of the subjeot of dia- 
pute.” ° 

An attachment order under the last portion 
of slause 4 of section 145 followed; a schedule 
of the landsin dispute was appended ; and 
also a list of the parties oalled on to appear 
and put in written statements, These 
were:—— 

Petitioner.—T. M. O. Kuppusawmi Pillai, 

Counter. patitioners.—1. O. Mnuthusawmi 
Pillai, 2. Venkatachella Thinnapiriyan, 3. 
Murugayya Malavarayan, 4. Gopalasawmi 
Kurakondan, 5. Varada Nandiar, 6. Velu 
Malavarayan. 

Oriminal Revision Oase No. 625 js based 
on a revision petition presented by 6th 
sounter- petitioner, asking that this order 
may be setaside as without jurisdietion. 

The Magistrate subsequently held an 
er quiry and on 10th Oatober 1919, passed an 
order under olause (6)of section 145 in favour 
of petitioner, Kuppuswami Pillai, Against 
this order all the counter petitioners petition- 
ed (Criminal Revision Oase No. 668 of 
1919) ; ; 5th oounter-petitioner has sinoe died, 
-~ It id necessary to set ont briefly the history 
of the proseedings. The properties in 
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question appear to -have belonged to a Vakil, 
named Kumaraswami Pillai, who died on the 
13th Marsh 1919. Petitioner and Ist sounter- 
petitioner are his sons aud he also left four 
danghters and a widow. After his death 
disputes arose as to his properties. Petition- 
er olaimed to be entitled to hold all of them 
as managing member of an undivided family 
after the death of his father. His brother 
and sisters set up a Will and apparently also 
alleged partition, On 15th August 1919 
petitioner Kuppusami Pillai petitioned the 
Sub-Divisional Magistra’e to restrain the 6th 
sounter-petitioner, whom he named, from 
interfering with his exelusive SoA and 
management of the properties. A report on 
this was submitted by the Polise on 26th 
August 1919 whioh will be referred to later; 
and, an 30th August 1919, the Magistrate 
passed an ex parte order under gestion 1 .4 of 
-the Code of Criminal Prosedure prohibiting 
the sounter-petitioners from interfering with 
the lands, This is stated only to be a 
temporary measure, pending an enquiry to 
be made on lth September 1919. This 
ez parte order was oaneelled by the District 
Magistrate on 22nd September 1919 on the 
ground that, as long as the whole dispute 
was sub judice with the Sub Divisional 
Magistrate, no breash of the pease was to be 
apprehended, The order sonsluded thus :— 

“The Sub Divisional Magistrate should eon- 
duct his enquiry and pass such orders as he 
deems fit.” ; 


“The enquiry posted to 15th September 
1919 had apparently been adjourned to 26th 
September 1919 ; and on the latter date, the 
Sub Divisional Magistrate took the matter 
up again but took astion not under section 
144, Criminal Prosedure Oode, but under 
section 145, passing the order set forth 
above. : 


Against this the 6th sounter- patitioner 
presented a revision petition to this Court 
(Criminal Revision Case No, 625 of 1919) 
and obtained an order, dated 7th Ostober 
1919, staying further prossedings’ in the 
Magistrate’s Court pending disposal of his 
petition. This stay order was unfortunately 
not communieated direst to the Sub Divisional 
Magistrate but only through the District 
Magistrate; and as a fast did not reash the 
fe Aa Magistrate till loth October 

t 
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of the Sub-Magistrate, Valangiman. 


the order of the lst sounter-petitioner. 


[195] 


“Meanwhile, on 8th Ostober 1919, he 
Magistrate had taken up the enquiry z 
dirested io his _praliminary order. None of 
the sounter-petitioners. was present or 
represented. The Magistrate, nevertheless, 
proseeded with the enquiry treating the lst 
counter-petitioner as ez parte and exoluding 
the other sounter petitioners from the pro- 
seedings. On his final order, of two days 
later, he thus explains his astion:—~ 


“2, The enquiry was taken up on 26th 
September after notise to the parties and 
bothsides ware represented by Vakils. After 
hearing their arguments, I desided to proceed 
under sestion 145, Code of Oriminal Prose- 
dure, and passed orders assordingly at onse 
on the same date and attached the pro- 
perties in dispute and plased them in sharge 
Notises 
attashing the properties and ealling on the 
parties to putin written statements of their 
respestive claims on {the 8th instant were 
issued the next day, and were personally 
served on the petitioner and on the Ist 
sounter-petitioner on 28th September 1919. 
The endorsements on the other notices show 
that the other seounter-petifioners exeept 
sounter-petitioner’ No. 6 who sould not be 
found refused to reseive the notiees without 
The 
sounter- petitioners Nos. 2 to 6 are merely 
servants of the Ist sounter petitioner’ and 
the diepute about possession is only between 
the two brothers, the petitioner and the Ist 
sounter- petitioner, 

“The others are, therefore, exsladed from 
these proseedings, 

“8. On the 8th instant when the oase 
was taken up none of the sounter-petitioners 
was present or represented. The patitioner - 
filed his written statement and his ‘docaments. 


. Às the absence of the lat sounter- petitioner 


was deliberate and wilful, I deslared him 
ex parte and prosesded to take the evidense 
produced by the petitioner.” 


On the evidence adduced by the petitioner, 


‘the Magistrate found that the latter was in 


possession of all the sshedule properties, 
deslared him to be entitled to remain in pos- 
session until evieted in due sonrse of law, 
and forbad any disturbanee by ‘“ Ist eounter- 
petitioner or his men,” The attashment 
was released and the properties were dirested 
to be banded over to petitioner. This is 
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said to have been done on 14th Oastober 
1919, 
Now, both the order of 26th September 
1919 and the order of 10th Ostober 1919 


are-orders with whioh we ean only inter- 
fére on-the ground of defeet of juriadistion : 


[Vide Kamal Kutiy v. Udayavarme Raja Valia 


Baja of Ohirakal (1)], and, as regards the 


latter, we have to oonsider whether the 


Magistrate gave himself jurisdiction by hia 
order of 26th September 1919, and also 
whether anything osourred subsequently to 
affect his jurisdistion to prossed in the 
matter, ` 


“Two preliminary grounds of attack on 


the order of 26th September 1919 may be’ 


disposed of in a few words. It is argued 
that the order ia bad in law in that the 
Magistrate failed to record his reasons for 
baing satisfied that there was danger of a 
breach -of the peace; and, in the second 
place, that if ia in sontravention of the 
order of the District Magistrate of 22nd 
September 1919 in that the latter held that 
_ there was no danger of a breach of the 
pease. 
` As regards the first, the Magistrate’s 
failure to reeord his reasons, though a 
eulpable irregularity doses not affeot his 
jurisdietion, [Vide Kamal Kutty v. Udaya- 
vayma-Ra:a Valia Raja of Ohirakal (1)]. As 
to the second objestion, the District Magis- 
trate in his order merely held that there 
was no sunah” danger of a breach of the 
pease as would justify an exparte order 
and spedifieally dirested the Sub- Divisional 
Magistrate to proceed with his enquiry 
and pars snob ordera as he deems ft, 
The Snub-Divisional Magistrate had perfest 
discretion to take action under section 145 
instead of section 144 and was probably 
well advised to doso. There remains an- 
other ground of objeation whish really goes to 
the question of jurisdistion and oalls for the 
most serious consideration, Briefly; it is this, 
that, as regards a considerable portion of the 
property affected by the order, the Magia- 
trate has desided the diapute as to porses- 
sion without having the disputants on both 
sides before him or giving them an opportun- 
ity of being heard. 
The effect of section 145 is to give the 
Magistrate a spesial jurisdiction to deeide 
a dispute as to actual possession of immove- 
‘able "property, oonditionslly on his being 
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satisfied tbat the dispute is likely to sause 
a breach of the pease. The desision must 
of course, be judicial, not arbitrary, and 
must be arrived at after giving eaoh of the 
disputants an opportunity of being heard. 
Common sense and equity, to say nothingof 
the provisions of the latter part of clanse 
(1) of section 145, alike indioate that this 
is the nature of the jurisdistion conferred, 
One such dispute may, of course, embrace 
several items of property and, provided 
the dispytants are the same for eash, there 
ean be no possible objeetion to the lump- 
ing together of all the several items ina 
single enquiry. But, on the other hand, the 
disputants on ona or both sides might be 
different for different items of the property 
covered by the dispute. Here, again, as 
long as the dispute regarding the various 
items was substantially the same, there 
would be no objection always provided 
that all the disputanta (meaning those oon- 
cerned in each item) were given an oppor- 
tunity of being heard. But the Magistrate 
would in such a sade have no jurisdiation 
to deside the question of aotual pcssession 
of a number of items after only hearing 
the parties who slaimed possession of one 
or two of them. Take a simple case. <A, 
and B. arerival olgimants to-three adjoining’ 
fields, each elaiming all thé fields under a 
single title. B, transfers his title by sale to 
X., Y. Z., eaoh for a single field; and A 
dispute arises between A, on the one hand and' 
X. Y. and Z, on the other, A. olaiming astual 
possession of all three fields and X., F, and Z, 
aatual possession each cf one field. The Magic. 
trate, provided he is satisfied thas the dispute 
is likely to oause a breach of the‘ pease, bas 
jurisdiction to determine the faot of astual. 
possession of all the three fields in a single 
enquiry giving Á., X., Y.and Z. all an oppor- 
tunity of being heard. But he has no 
jurisdiction to determine the possession of 
the fields claimed by Y. and Z., in an enquiry 
held only as between A.and X. I am not 
here sonsidering eases where the Magistrate 
is mistaken or misled as to the identity of 
parties ; what I say is that, as regards each’ 
item of property of whioh the Magistrate 
decides the possession, the jurisdiction vested 
in him presupposes that he shall have the 
two parties to the dispute arrayed before him 
against each other. 

Now this is what he has not got in the’ 
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present ease, The lands in dispute, over 
70) acres in extent, are situated in 5 differ. 
ent villages. Petitioner on the one side 
claims possession and title to them all; on 
the other side, the slaimants are various 
and independent of eaoh other although 
their title may be referred bask toa aommon 
origin, Hxastly what items each oalaims 
is impossible to say in the absense of the 
written statements required by the sestion 
but a referense to the Poliss report, dated 
26th August 1919, on which the Magistrate 
took astion, is suffisient for our purpdses. The 
Sub-Inspestor reports —~ 

“First counter-pstitioner when questioned 
by me stated that sinos the death of his 
father hə has been in enjoyment of the 
lands which fell fo hia share, that hia 
sisters likewise have been enjoying theirs, and 
that his brother, the petitioner, enjoys his.” 
It is slear from this that lat eounter- peti- 
tioner makes no olaim to title or possession 
of any but his own share of the family 
lands and that the Polise report is eorreot 
in this respest is shown by the following 
passage in a petition. subsequently filed by 
Ast sounter-petitioner before the Additional 
Divisional Magistrate :— 

“That . this petiticner is only in possession 
of a portion of his father’s lands in Amir- 
thavalli, the portion being known as Ohin- 
napanni, ever since the time when the vil- 
lage was being owned by the Nadar brothers 
of Poroyar. The hundred sores in the villaga 
bequeathed to the four sisters of the peti- 
tioner ars in the possession of their lessees, 
In the village of Maruvathur the petitioner 
is only in ‘possession of the. lands allotted 
to him for his ehare, while in the village 
of Cheri Vadakkupattam the lands owned 
by the testator stood even during his lifetime 
only in the name Sf this petitioner who 
is now in possession thereof, the cultivation 
operations having far advanced.” We must 
assume that the Magistrate acted on the 
Polios report, the only record before him ; 
and on this he had jurisdiction either to 
limit his enquiry to the lands in dispute 
between petitioner and 1st sounter-petitioner, 
or, if he thought the dispute endangering the 
public peace extended to the sisters’ share, 
to include the lands of those shares in the 
enquiry .calling on the parties conserned 
in the dispute as to those shares also to 
file written statements before him. The 
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only person who was in any sense oonserped 
in the dispute as to the sisters’ shares and who 
was made a party to the enquiry was 6th 
oounter-petitioner who is one of several 
lessees under the said sisters and whose 
own lease is said fo oover only 2 Velis 
(14 acres). And even 6th sounter-petitioner | 
was, as already stated, subsequently excluded: 
from the proseedings. 5 

The Magistrate’s nation in insluding in 
his enquiry lands whieh, on the resord before 
him, were not olaimed by the single sounter- 
petitioner who remained on resord, and re- 
garding whioh no olaimant was on the. 
record is, in my opinion, without juris. 
distion. a 

The irregularity probably arose out of 
the fact that the nature of the prossedings 
was changed. The original petition filed 
by petitioner on 15th August 1919 requested. 
orders under section 144 of the Code of Crimi- 
nal Prosedure prohibiting interference with 
the petitioner’s possession, 

The six persons named therein were the 
persons whose interferensoe was apprehended: 
and naturally these were the persons against 
whom the order under gestion 144 of the 
Oode of Oriminal Prosedure was directed. The 
shange of proacedings to proceedings under 
seotion 145 necessitated a -re-sast of the 
parties. Those sonserned in tbe dispute, in’ 
the language of section 145, besame the 
proper parties to be heard ; and these are 
not neoesssrily the same persons as those 
whose interference to the danger of the 
public peace was apprehended atthe time 
of the previous order. In fast, counter- 
petitioners Nos. 2 to 5 who are stated to be 
merely agents and friends of lst counter-, 
petitioner may very probably have been 
rightly exaluded from. the enquiry under 
section 145 as having no concern in the 
dispute, although their regard for their 
employer or friend may have been such 
as to justify the apprehension that they 
would sid him in the interference pro- 
a by the order dated 30th August 

This sonelusion as to the Magistrate's 
failure of jurisdistion still leaves us 
in some doubt as to the proper extent of 
our interference,. It ia suggested that. we 
should limit our interference to the order. 
so faras it concerns the sisters’ shares of 
the lands, leaving it to stand as regard g 
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the share slaimed by lst sounter-petitioner. 
After some consideration I am forsed to the 
sonolusion that we cannot split up the 
order in this way. Orders under sestion 
145 should ba specifies and intelligible on 
their fase; and here it is impossible to aay, 
without further detailed enquiry, which 
of the items. included: in the sehedule 
the order should stand good, Moreover, 
we cannot ignore the fast that any of the 
parties who has a right to be heard is 
entitled to show that no dispute likely to 
cause a breach of the pease existed, and 
it is conceivable that the whole pro- 
ecedings might have to bs vacated on this 
ground, 

The only sourse appears to ba to sat 
aside the whole proseedings including the 
preliminary order, dated 26th September 
1919, as withont jurisdiction and thie, in my 
opinion, should be done. 

Cootta Trorrer, J.—I agree, 

M. 0, P, 

Proceedings set aside. 


ALLAHABAD HIGH COURT, 
Criminal Rersrence No. 586 or 1920. 
September 3, 1920. . 
Present :-—Mr. Justios Gokal Prasad, 
BMPEROR—Prosecoror 
VETEUS 
JHABDEY alias SHAO LWAL~— 


AccosEp. 

Criminal Procedure Code (Act V of 1898), s. 120 
(1)—Accused bound over in security after sentence for 
another offence—Fatlure to furnish security —Imprison- 
ment in default, when to commence, i 

Accused was convicted under section 147 of the 

Penal Code, but was released on bail pending the 
disposal of an appeal against his conviction, 
While on bail he was proceeded against under 
section 110 of the Criminal Procedure Oode and 
was ordered to furnish security, or in default to 
undergo imprisonment. His appeal was dismissed, 
and the Magistrate directed that, as he was 
‘mndergoing sentence in default of furnishing 
security, the sentence under section 147 would 
take effect after the expiry of the sentence under 
seotion 110 of the Criminal Procedure Oode : 

Held, that the order was illegal as it contravened 
the provisions of seotion 120 (1) of the Oriminal 
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Procedure Code, and that the period of detention 
on failure to furnish security could not commence 
before the sentence under section 147 of the Penal 
Code had been served ont, 


Criminal reference made by the District 
Magistrate, Mainpuri, through the Sessions 
Judge. R 


JUDGMENT.—-This isa referense made 
by the Sessions Judge of Mainpuri in the 
sase of Jhabdey alias Jhao Lal. He was 
sonvisted under seation 147 of the Indian 
Penal Oode, and was sentensed to rigorous 
imprisonment for two months on the 12th 
August 1919. He appealed against the con- 
vistion and was ont on bail during the 
pendenoy of the appeal. While he waa so 
out on bail, proceedings were taken against 
him under sestion 110, Criminal Prosedure 
Code, and on the 27th Wotober 1919 he was 
ordered to farnish a security to be of good 
behaviour for a period of one year, The 
required security was not furnished and he 
was ordered to be rigorously imprisoned 
for one year antil and unless the security 
demanded were furnished sooner. Jhabdey 
appealed against both the orders aforesaid. 
His sppeal in the section 147 sase was 
dismissed on the 10th November 1919 and 
that against the order under gestion 110 
was dismissed on the 14th November 1919, 
On the 10th December 19:9 the Sub- 
Divisional Magistrate dirested that as 
Jhabdey was at that time undergoing a 
sentence under sestion 110, Criminal Pro. 
cedure (ode, the remaining portion of his 
sentence under section 147 of the Indian 
Penal Oode should take effeot on the expiry 
of the sentence undersection 110, 


It appears that the sureties came forward 
on the 9th August 1920, and the present 
Sub- Divisional Magistrate, who has suoseeded 
the Sub-Divisional Magistrate who son- 
vioted Jhabdey under sastion 147 of the 
Indian Penal Code and who had also passed 
the orders under section 110 of the Criminal 
Prosedure Oode, sent for Jhabdey from 
jail for the purpose of being released. He 
was then informed by the Jailor that the 
accused should not be released as he had 
to undergo two months’ rigorous imprison- 
ment as dirested by the Conrt on previous 
oscasion. The present District Magistrate 
of Mainpuri has reported the matter to this 
Court being of opinion that the order of 
the former Sub-Divisional Magistrate was, 
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under the siroumstanses, illegal as being 
in sontravention of section 120, olause (1) 
of the Oriminal Prosedure Oode. I think 
the learned Distriot Magistrate is right, 
The words in seotion 120, clause (1)—" If 
any person in respeet of whom an order 
requiricg security is made under sestion 106 
or sestion- 118, is, at the time such order 
is made, sentenced to........ „the period for 
which sushseovrity is required shall commerce 
on the expiration of suoh sentence,” are 
elear and the detention on failure to furnish 
security sould not be deemed to have com- 
moneed before the sentence under section 147 
of the Indian Penal Code has been served 
out. J, therefore, accept the reference and 
direst that Jhabdey do not surrender now. 
The bail-bond is eanselled. 

* Reference accepeted, 


LAHORE HIGH COURT. 
Oriminat Revieron No, 1157 oF 1920. 
< Ostobér 29, 1920, 

Present :—Mr., Justioa Wilberforae. 
BODHA—Acovusep—PrvririonKE 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 190 
(1) (0), 191, 587—Proceedings initiated on Magistrate’s 
own motion—Failure to comply with provisions of 
8. 191, effect of—Trial, whether legal, 


Where 2 Magistrate initiated proceedings on his 
own motion but did not comply with the pro. 
visions of section 191, Criminal Procedure Code, 
and did not inform the accused that he had the 
option of having his case tried by another Magis- 
trate ; 

Held, that this omission was nota mere irregu- 
larity curable by’ the provisions of section 687, but 
was an absolute ilegality which vitiated the 
whole trial, 

Ghasi v. Queen-Empress, 13 P. R, 1698 Or; 
Emperor v, Chedi, 28 A.212; A. W. N. (1905), 268; 2 
A.L. J, 745; 2 Or. L. J. 809, followed. 

Case reported by the Sessions Judge, 
Ferozepore, with his No. 245-J of 13th 


August 1920. 

FAOTS,.—The saceused, Bodha, has been 
sonvisted in this sase under seotion 7 of Act 
XVI of 1861 for driving without a license 
and has been sentenced to a fine of Rs, 50, 
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GROUNDS.—The prosaedings were start- 
ed on a report made by the Tahsildar and 
cognizanes wae taken presumably under seo. 
tion 190. (c) of the Criminal Prooedure Code, 
But the acoused was not informed that he had 
the option of having the case tried by an- 
other Magistrate (vide sestion 191, Oriminal 
Prosedure Oode.) The Tahsildar’s report 
does not state clearly that the acsused was 
plying for hire. The ascused states befora 
me that be was not doing so. It is argued 
that the assused merely stated before the 
Magistrate that he was driving without a 
lisenee and not that he was plying for hire. 
This may bea mere afterthought, but the 
fact remains that there is noevidenseon ths 
fila to support this essential ingredient of 
the offence. Finally, the sentence of fine 
of Rs. 50 seems manifestly excessive, The 
Magistrate has not given any reasons 
for the severe sentence and, although 
notice was issued to the District 
Magistrate, no one has been instrusted to 
appear in support of the Magistrate's order, 
I think the sonviction is liable to be set 
aside on the two grounds stated above, If 
this view is not assepted, I would resom- 
mend that the sentenee should be reduced to 
a fine of five rupees. 

I forward the file for the orders of the 
Hon’ble Judges. l 

ORDER,—The petitioner in this ease has 
been convieted of driving a cart for hire 
withont a lisense and has been fined Rs, 50. 
The Magistrate himself initiated the pro- 
ceedings on his motion but did not somply 
with the provisions of section 191. This 
ig not a mere irregularity curable by the 
provisions of section 587, It is an absolute 
illegality and vitiates the whole trial [see 
Ghast v, Queen» Empress (1) and Emperor v. 
Ohedt (2)]. I, therefore, aseept the petition, 
and set aside the conviction, dissharging the 
petitioner, 


Conviction set aside. 


(1) 13 P. R. 1898 Cr, 
745; 2 Or, L, J. 809. , 
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MADRAS HIGH COURT. 
Orvit; Mreoettaxgous Secoxn Apprats Nos. 100 
TO 1.4 115, 116 ann 117 or 1916, 
J aly 23, 1918. 
Present :—Mr. Justiee Speiider and ` 
Mr, Justise Krishnan. 
S: K. NATHARSA ROWTHAR AND 
AKOTHER— APPELLANTS 
versus 
Sheik MUHAMMAD ROWTHAR AND OTHERS 


— RESPONDENTS. 

Court Fees Act (VII of 1870), 6. 11, para, 2 
“Decree”, meaning of—Additional ear fio, NON- 
payment of-—~Penalty—Oourt, power of, to fix time for 
payment, 


In applying section 1} of thé Court Fees Aot to 
a suit for partition and mesne profits, the term 
‘decree” in that section should be taken to refer to 
the final, and not the interim decree in the suit, [p. 
887, col. A 

Whêře in & süit for partition and mesne profits 
the Court decreés the claim and awards a specific 
sum on acoount of such profits, on the plaintiff 
paying the additional Court-fee, if any, due in 
respoeét of the profits, the Court has no power, under 
section 11, paragraph 2, of the Oour't Fees Act, to 
fix any time for payment and the only penalty 
which the plaintiff incurs in the event of hia not 
paying the Oourt-fees is that he cannot execute the 
decree until he does pay the fee, [p. 388, cols, 1 & 2.7] 


Appeals against the orders of the Court of 
the Subordinate Judge, Kumbakonam, in 
Appeal Suits Nos, 35, 89 to 45 of 1915, 
respectively, preferred againat the orders and 
desrees of the Court of the Distriet Munsif, 
Mannargudi, in Hxesntion Petition Revision 
No. 72 of 1915, Missellaneous Appeals 
Nos, 136, 147 and 100 of 1915, Execution 
Petition Revision No, 242 of 1915, Miseel- 
laneous Appeals Nos. 100, 29 and 28 of 1915, 
respectively, (Original Sait No. 63 of 1901). 


FAOTS appear from the judgment, 

Mr, K. Srinivasa Atyangar (with him 
Messra. K. 8. Jayarama Atyarand 8. Varada- 
chariar), for the Appellants.—The word ‘suit’ 
in the last paragraph of sestion 11 of the Court 
Fees Act means the entire suit, As atime was 
expressly fixed by Oourt for payment of 
the additional Oourt-fee and as it was not 
eomplied with, the whole suit was liable to 
be dismissed, Fulchand y. Bat Ichha (1) and 
Kewal Kishen Singh vy. Sookhart (2) have been 
wrongly desided. 


(1) 12 B. 98;6 Ind, Deo, (N. 8.) 551. 
(2) 24 0. 173; 10, W. N. 243; 12 Ind. Dec. (N, 8.) 
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The final deorea, Exhibit O, must be treated 
awa sonditional dearee and as it Was not 
eomplied with it was inexeeutable. 

Thera was an express order of Court under 
elausé (2) of seation 11 of the Court Fees 
Adót. The parties understood it as siiéh.and 
even tle High Court’s judgment proseeded 
on that basis. Plaintiff sould not bê per- 
mitted to say that there was no ordér under 
that slause. 

Messrs. Q. S. Ramachandra Aiyas and A. F. 
Viswanatha Sastri, for the Respondents.—The 
order of the lower Oourt was one passed 
under the first slause “of ssetion 11 of the 
Oourt Fees Act. Undér that clause, until the 
additional Court-fee is paid the desree sould 
not be executed, The order fixing a time for 
payment and imposing a penalty is uléra vires. 
The only penalty for not paying the Oourt-feé 
is that the déores is ineapable of being 
executed. 

In partition suits the desros’ for purposed 
of the seotion shoald be understood to be 
the final decree. In that view, the order for 
payment falls under slanse (1) of the 
seotion and the provision fixing a time is a 
nullity. 

The order cannot fall under olanse (2). 
Under that olause it is nesesaary that the 
Court should fixe the precise amount to be 
paid; Here it has only indisated a method 
by whioh the amount eduld be aseertained 
and thrown on the plaintiff the burden 
of paying the eorrest amount at his risk. 

The additional Court-fee having been paid, 
the suit should not be dismissed. 

JUDGMENT. 

Krisawan, J.—Thess sivil miscellaneous 
seoond appeals arise from proeeedings in 
Original Sait No; 93 of 1901 on the file of the 
Distries Munsif’s Court, Mannargudi, To 
understand the oirsamatanses in whioh they 
arise, and the sontentions of the parties 
in them, it is nesessary to state the facts 
at some length. Original Suit No- 93 of 
1901 was for partition and delivery of 
plaintiff's share in oertain immoveable 
properties with past and future mesne 
profits. A decree was passed diresting that 
plaintiff do recover 63/96ths share in the 
plaint properties, with eoste and past and 
and future mesne profits, the amount of 
whieh was left to be determined in exeou- 
tion, There was an appeal and a sesond 
appeal oan exeept that the plaintiff’s share 
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was varied to 175/288, the deoree of the 
first Court was confirmed, In 1910, after 
the new Oode of Civil Prosedure had aome 
into force, plaintiff filed Hxeoution Petition 
No, 228 of 1910 for the appointment of a 
Commissioner under Order XXVI, rule 13, 
and” for the passing of a final deores after 
dividing the properties and ascertaining 
the mesne profits Accordingly,» Commi- 
sioner was appointed, but, as his report 
was. objested to, the Court held an enquiry 
itself and passed a judgment deciding the 
objestions raised. As to the mesne profits 
it stated that a fresh saleulation would be 
made in tbe light of its remarks and that 
plaintif would be entitled to the sum so 
found due; it did uot itself fix the actual 
amount, It also stated that, “there would 
"be a final decree drawn up on the petitioner 
paying the additional Oourt-fee, if any, 
due in respect of mesne profts allowed, 
within 15 days.” This judgment was dated 
92nd Maresh 1911, bat no Court fee was 
paid by the plaintiff within the 15 days as 
dirested. Nevertheless, we find a final 
deeree was drawn up, whioh is Bxhibit O 2 
in ‘the oase. It bears the date of the 
judgment but it seems to bave been actually 
drawn up only i in July 1911, The material 
part: of it says, “this Court doth order 
aud direst that the pefitioner do pay 
additional Court-fee, namely, Rs. 227-8-0 on 


_ or before the. 6th day of April 1911 and 


get. possession of his share of the properties 
kéreunder. deseribed as fixed by the Com.’ 
missioner in‘ their report hereto attached, 
and this Oourt doth further order and 
deeree that the ist defendant do pay 
petitioner Ra. 4,441.2 3 for mesne profits 
and also Rs. 376-12-0 for costs.” In Sap. 
tember 1911 plaintiff applied, by Exhibit G., 
for exesution of this deoree proposing that 
the Court might take the money due for 
Court-fee from the amount realised from 
the defendant. The Court rejeoted it 
saying, the Conrt-fee should be paid before 
taking out execution.’ He again applied 
in Ostober 1911, Hxhibit H., paying the 
Court-fee on the past profits only, and 


sontending that he was not bound to pay 


on the future profits This was also 
dismissed, the Oourt holding that he was 
bound by the desres. He applied again 
for execution by Exhibit J. paying the whole 
Gourt-fee and, by Exhibit K., for extension 


ibia Ñ- GARED 


of time to pay that fee. There were WG 
as Exeoution Petition No. 666 of. 1911 and 
Exesution Appeal No, 618 of 1911, ‘Both were 
dismissed; the Court saying on the former, 
“as Hascabion Appeal No. 618 of 1916 is 
dismissed, suit in respect of mesne profits 
is dismissed. Fresh application for delivery 
to be put in.’ There was an appeal to 
the Subordinate Judge against these orders 
as well as one against the final deeree. 
He redused the mesne profits but granted 
time for payment of Court-fee and reserved 
the order on Execution Petition No. 666 of 
1911 and remanded that petition for fresh 
disposal. In second appeal the High Court, 
the judgment of whish is reported as Nathersa 
Rowther v. Mahomed Rowther (3), held that 
there was no legal and valid dismissal of 
the suit for mesne profits but the Appel- 
late Court had no power to exterd time 
and was wrong in redusing the mesne profits. 
The learned Judges restored the original 
deoree as to the amount of profits but, at the 
same time, set aside the order of the Subor-. 
dinate Judge on Exeontion Petition No, 666 
of 1911, whioh had the effeot of restoring the 
Maunsif’s order on it, thongh they had held 
that his reason was olearly bad, they also 
granted time for payment of the Oourt-fee 
on the amount the Subordinrte Judge had 
disallowed and they had allowed. It is diffi- 
sult to see why Exeoution Petition No, 666 
of 1911 was not ordered fo be re-tried on 
the view expressed by their -—Lordships, and 
it is not olear under what power they. 
purported to extend time themselves. How- 
ever, it is not open to the parties now to 
diapnte the sorreotness of those orders. 
Their Lordships had also remarked that 
the defendants would be entitled to' move 
the District Munsif in a proper way to 
dismiss the suit for profite, and that plaint- 
iff might move for review of the order fixing 
time and ask for its enlargement. 

Parties have taken advantage of these re- 
marks and bave made the suggested applioa» 
tions. Plaintiff bad already applied by Exeou-. 
tion Petition No. 72 of 1915 for delivery of pos- 
session and had got delivery of all except Item, 
No. 11. Plaintiff fled three petitions. In Mis. 
eellaneous Appeal No, 23 of 1915 he asked 
for review’ of the order on Exeoution Appeal. 
No. 618 of 1911 and for exonsing delay in 


(3) 28 Ind. Cas, 899, : 
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payment of Court-fee. In Mircellansous Ap- 
peal No, 29 of 1915 he formally prayed. that 
the Court. fee already paid by him may bs a9- 
aepted; in Exeonution Petition No, 242 of 1915 
he asked for delivery of Item No. 11. Defend- 
ants also filed three petitions, Miscellaneous 
Appeal No. 100 of 1915 asking that the whole 
suit might be dismissed for non-payment 
of Court-fee in time ; Miscellaneous Appeal 
No. 136 of 1915 for re-delivery of the proper- 
ties delivered under Exeoution Petition No. 72 
of 1915, and Missellaneons Appeal No. 147 of 
1915 objecting ito . the delivery of Item 
No. 11. The, Tower Court dismissed the 
suit so far as.-it- was for futare mesne 
profits but refused to dismiss the rest of it, 
They also dismissed the application for 
review, but ordered delivery of Item No. 11. 
Thus, Miscellaneous Appeals Nos. 28, 29, 
186 and 147 of 1915 were dismissed tn toto ; 
Miscellaneous Appeal No. 100 of 1913 was 
sllowedand Execution Petition No. 242 of 1915 
was allowed in full. It is against the order 
on these petitions that the oivil miscellaneous 
sesond appeals before us have been filed. 

The main question for our sonsideration 
is, whether the suit was liable to be dis- 
missed, and, if so, to what extent. - 
Srinivasa Aiyangar for the defendants has 
contended that the present oase feil under 
the 2nd paragraph of seotion 11 of the Court 
Fees Act and as, admittedly, the additional 
fee was not paid in time, the whole suit 
should fail. He argued that the word “suit” 
in the last sentenas meant the entire suit 
and that the rulings in Fulehand vy, Bat 
Ichha (1) and in Kewal Kishen Singh v, 
Sookhart (2) were not sorrest. But, before 
we oonsider this point, we must be satisfied 
that the present oase properly falls 
under the 2nd paragraph; for it is olear 
that the dismissal of the suit is not a 
penalty for default under the lst paragraph. 
The lst paragraph deals with a oase where 
the profits are settled by the deoree and 
the penalty under it for non-payment of the 
additional Conurt-fee is, that the deeree 
should not be exeouted till it is paid; under 
that paragraph the Court bas no power to 
fix any time for payment, any order to 
that effect being mere surplusage. See 
Pertanan Ohetty v. Nagappa Mudaltar (4), 
The 2nd paragraph deals only with a oase 


(4)120 M. 82; 16 M.I J, 548; 2 M, I. T, 23, 
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where mesne profits are aseertained in exe! 
sution of the deoree, the two paragraphs 
being mutually exolusive. It will be seen 
from the statement of the fasts in 
this case that, tbough the Ist desree 
directed the mesne profits to be assertained 
in exeoution, they were actually assertain- 
ed only by the final deoree, Exhibit O 2. 
Proseesdings taken for the purpose of passing 
final deorees in partition suits have often 
been held to be proseedings in the suit and 
not in execution. The first deores in this case 
was only an ¿interim decree, It seems to me 
that the word deoree in section 11 should ba 
taken to refer, in eases like the present, 
to the final deoree, for that is the deores 
in the suit, the tntertm deseree being in the 
nature of an order in suit, If I am right 
in this view, the present oase will fall 
under the lst paragraph of section 11 and 
not under the 2nd and the provision in 
Exhibit 0.2 fixing the 6th of April 1911 as 
the last day for the payment of the additional 
Oourt-fee should be ignored, 

Plaintiff has not ineurred the penalty 
of the dismissal of his suit by non-payment 
in time, he simply sanaot execute his deersa 
till he pays the full fee. As he has already 
paid that fea into Court, thera does not 
seem to bs any, valid objestion now, under 
the Court Fees Aot, to his exesuting his 
decrees in full inoluding the elaim for future 
profits. 

There is another diffisulty pointed out 
by the plaintifi’s Vakil in applying the 2nd 
olause of section 11. Even if we sonsider 
this to be a oase where the profits wera 
ascertained in execution, taking Exhibit 0.2 
as an order in execution, there can be no 
donbt that, as contended by him, the word 
as ‘ascertained” implies that the exast 
sam of money representing the profits haa 
been fixed. It is not suffisient for the 
applieation of the section to show that a 
method had been indicated for the purpose 
of salenlating those profits. In the absenea 
of slear words to that effeot in the seotion, 
I do not think the burden should be laid 
on the party of making a correst saloula- 
tion and paying the osorrest Oocurt-fee at 
the risk of having a suit dismisasd if he 
makes a mistake. If the Court proposes 
to act under alause (2) it should ascertain 
the amount of profits in money and stata 
the additional Oourt-fee payable and fix 4 
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reasonable time for payment of it, In the 
present case the judgment of the District 
Mounsif of the 22nd Maroh 1911 did not 
ascertain the amount of profits bat only 
ordered a oaloulation to be made for it in 
the light of the observations in it. Ib was 
the judgment that oontained the order 
giving 15 days’ time to plaintiffs to pay 
the additional fee. As if did not fix the 
amount of profits or the Oourt-fee payable, 
the order sould not be treated as a proper 
one giving time under elause (2) of. section 
11. In faot, it is doubtful if the Oourt 
intended to pass an order under section 
12 at all, as the payment within 15 days 
was merely made a oondition for drawing up 
a final desree. No doubt, in Exhibit 0-2 
the amount of profits and the Oourt-fee 
are both. stated. Oan we treat the order 
in it to pay the Oourt-fee before the 6th 
day of April 1911 asa proper order under 
elause (2) section 11 P It is pointed out 
‘that Exhibit. C-2 was saetually drawn up 
only in July 1911. The payment of the 
Court-fee by 6th April 1911, a date which 
had already expired, was thus an impossibility 
and, for that reason, theorder sannot be 
treated as a proper one under the sestidn. 
I must, therefore, hold that if is not shown 
that a proper order giving time was passed 
under sestion 11, clause (2) and, on this 
ground also, the application for dismiss- 
ing the suit must be disallowed. If this 
view is sorreat, the Court should now: pass 
a proper order under the 2nd clause, but 
it is not nesessary to do so as the addi- 
tional fee has, as stated above, been already 
paid. 
“ It was also urged that the final deoree 
should be looked upon as a eonditional 
deeree and as the aonditional deeree was 
not somplied with, it could no longer be 
exeouted. As slready pointed out, the fix- 
ing of the 6th April 1911 as the last 
date for payment of the additional fee was 
ultra vires and should be ignored. It may 
also be pointed out that the deoree as drawn 
up is not, in its terms, a sonditional deeree 
at all. If, however, the payment of the 
additional fee is taken as a sondition for 
execution, that condition has been somplied 
with. 
It was next urged that the sourse of the 
proeesdings in this ease showed that the 
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parties understood the order fixing time in 
Exhibit 0-2 to. be one under sestion Il, 
slause 2, and that the High Court’s judg- 
ment itself proceeded on that footing and 
that, therefore, plaintiff was presluded from 
urging that there was no order under that 
olansa, There has, no: doubt, been sonsiderable 
sonfusion in this oase as it seems to have 
been assumed that there was an order under 
elause (2). But no order having the foree 
of res judicata on the question has been 
pointed out to us. The order passed by the 
Court on the first exeoution application, 
Exhibit G., would seem toshow that the 
Court then considered the order to pay the 
additional Court. fee as one under olanss (1): 
of section ll. If the order of the Distriot 
Munsif in Execution Petition No. 686 of 
191) saying that the snit in respeet of mesne 
profits was dismissed had become final, 
plaintiff might have been sonsluded by it — 
so far as the mesne profite were concerned, 
but the High (court held that there was 
no legal order for dismissal. The fast 
that the dismissal of that execution peti- 
tion was not expressly set aside by the 
High Oourt sannot prevent us from holding 
that his suit for mesne profits eannof be 
dismissed. The question what effect the dis- 
misaal of Exeontion Petition No. 666 of 1911 
will have on any future applisation for exe- 
oution for mesne profits does not arise for 
desision now, as we have no exesution 
petition for sash profits before us for dis- 
posal, 

I would, therefore, hold) that Original 
Suit No. 63 of 1901 should not have been 
dismissed at all, not even to the extent of 
the olaim for future mesne profits, Missella. 
neous Appeal No. 100 of 1915 thus fails ên 
toto and Miscellanéous Appeal No, 136 of 
1915 also fails, No spesial argument was 
addressed’ to us regarding the delivery 
of Item No, 1l and so Miscellaneous 
Appeal No, 147 of 1915 must also fail, 
plaintifi’s application Miscellaneous Appeal 
No, 28 of 1915 for review of the order on 
Exeoution Appeal No. 618 of 1911 and for 
exsusing delay was rightly dismissed and 
has now besome unnecessary, Miscellaneous 
Appeal No. 29 of 1915 must be formally 
allowed as it asks that Oourt-fee already 
paid may be aesepted. Exesution Petition 
No. 242 of 1915 was rightly allowed by the 
lower Courts. 
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BURAT CITY MUNICIPALITY tv, MANEKLAL ICHHARAM, 


In the result, Civil Missellaneous Seeond 

Appeals Nos. 100, 103, 103 and 104 of 1916 
must be dismissed with aosts. Oivil Misoel- 
Janeous Sesond Appeals Nos. 115 and 116 
of 1916 must be allowed with sosta here and 
in the Courts below. Civil: Missellaneous 
Sesond Appeal No. 117 of 1916 must be 
dismissed with eosts. 
-~ Spencer, J—I entirely agree. I have 
‘only to add that I think that Courts should 
þe very careful to avoid passing orders 
which are either impracticable or impossible 
for parties to somply with. If the District 
Munsif (Mr. Gopalan Nair) had not passed 
an order in Exesution Petition No. 228 of 
1910 to pay additional Oourt-fees upon a 
pum, whieh had not at that time been 
ascertained in rnpeer, annas and pies, and by 
a date whioh had slready expired by the 
time the order was embodied in the form of 
a deeree, this litigation might have been 
avoided, the parties would baye been saved 
mush unnecessary expense, and the time of 
other Courts would not have been taken up 
in disentangling the sonfusion which has 
resnited from his order. 

M, C. P, 

Order accordingly, 





BOMBAY HIGH COURT. 
Sxcooxp O1vin Arrear No. 384 or 1919. 
February 12, 1920. 
Present; — Sir Norman Maoleod, Krt., 
Chief Justice, and Mr. Justice Heaton, 
Tan SURAT OITY MUNICIPALITY— 
APPELLANT 


versus = 
MANEKLAL ICHHARAM axp 00,— 
RESPONDENT, 
Bombay District Municipal Act (III of 1901), 9. 59 
(by (ii)—Vehicle kept outside, but used inside, district, 
whether liable to wheel-taw, 


In order to be liable to wheel-tax under clause (0) 
(ii) of section 59 of the Bombay District Munici- 
pal Act, a vehicle must be both keptand used 
within the district. A vehicle kept outside, but 
nsed within, a district is not Hable to wheel-tax 
under the section. 


Appeal from the degjaion. of the Assistant 
Judges at Surat, in Appeal No, 92 of 1918, 


reversing the deeres passed by the First 
Clasa Subordinate Judge at Surat, in Civil 
Suit No. 255 of 1917, 
My, N.B. Mehta, for the Appellant. 
Mr, G. N. Thakor, for the Respondent. 
JUDGMENT. 

Maotreop, O. J.—The defendant Munisipal- 
ity songht to levy a taxon the plaintiffs’ 
vehisles on the ground that they were 
empowered to do so under sestion 59 (b) 
(2%) of the Bombay Distriet Munisipal Aot. 
Their argument seems to have been that 
every cart kept outside the Distriet was 
liable to be taxed if it happened to be used 
within the distriot; that is to say, that 
every oart kept ontside for use in the 
distriot was liable to a tax. That by itself is 
putting a strained meaning,on the words of the 
sub-seetion “kept for use within the distriat.” 
But if sub seation (iz) were in any way 
obasure, its meaning is made perfeotly plain 
by sub seetion (iti) whieh refers to vehieles 
boats, or animale used for riding, draught 
or burden, whieh enter the district, but 
are kept outside, The Municipality are 
entitled to levy a toll on sueh vehicles 
and animals whether loaded or unloaded. 

Then, we are told that the Municipality 
bave made rules whereby they only levy a 
toll on loaded vehigles. But sub-scetion (538) 
espesially says that sush vehicles and animals 
whieh are used for riding, draught or bnr- 
den and enter the distriot, are not liable to 
taxation under saub-seotion ù. We are 
asked to read for the word “but,” the word 
“if”, If that were so,then it would mean 
that there were two olasses of vehisles and 
animals kept outside, but nsed within the 
distriet, some of which would be liable to 
taxation under sub-seetion (č), while the 
rest would not be liable. But there is 
no provision whatever in the sestion for 
distinguishing these two olasses. In my 
opinion, therefore, the judgment of the 
lower Appellate Oourt was perfestly sorrest 
and, a8 long as the plaintiff kept his earts 
outside the distriet, he was only liable to pay 
toll when they entered the distriet, and 
he was only liable for toll under the Muni- 
sipal rules if his carts were loaded. There» 
fore, the appeal is dismissed with costs. 

Heaton, J.—TI agree. 
a Appeal dismissed, 
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MADRAS HIGH COURT. 
Civin Appear No. 354 of 1319, 
Marah 31, 1920. 

Present :—Justice Sir Abdur Rahim, 
Kr., and Mr. Justice Moore, 
SUNDARA GOUNDAN, miner, BY GUARDIAN 

AND MarsrnaL UNG. MUTHUSAMI 
a - GOUNDAN—Derenpant No, D 
APPELLANT 
VETSUS 4 
K. ARUMUGA GOUNDAN AND cruzrs— 
Pralist EF AND Derenpanis Nos. 1,3 To 6 


— REsPONDENTS, 
Hindu Law—Debi—on, liability of, for father's 
debt —Immoral purpose— Proof, necessary. 


' To enable the son of a Hindu to escape liability 
for payment of his father’s debt on the ground 
that if was incurred, for an immoral purpose, he 
must establish a direct connection’ between tke 
debt and the immoral purpose. The mere fact 
that the father kept a concubine is not sufficient. 
It is sufficient, however, if the Court can draw an 
inference from the evidence as to the connection 
between the debt and the immoral purpose. 


Appeal against the deeree of the Oourt 
of the Subordinate Judge, Coimbatore, in 
Original Suit No. 145 of 1917. 


FAOTS appear from the judgment, 

Mr, 0.°V; Anantha Krishna: Atyar, for the 
Appellant.—The son bas discharged the onus 
when he. spesifically established that the 
father was keeping a woman for whom he 
incurred alot of axpenses, such as making 
jewels and furnishing her with capital to 
oarry on the business of money-lending. A 
very exact degree of proof should not be 
required. It is always diffieulé to prove the 
specifics application of the loan for an immoral 
purpose. 

' Mr, T. M. Krishnaswamt Atyar, for the 
Respondents.—The son sannot escape lia- 
bility unless be establishes a direot son- 
nestion between the debt and the immoral 
purpose. There is no proof that this parti- 
cular loan was applied to meet the expenses 
of the concubine. See Bhagbué Pershad Singh 
v. Girja Koer (1), Suraj Bansi Koer v. Sheo 
Fershad Singh (2), Dattatraya Vishnu v. 
Vishnu Narayan (8), Chintamanrav Mehendale 


(1) 16 0. 717 (P.O); 16 I. A. 99; 12 Ind. Jur, 
289; 5 Sar. P. O. J. 186; 7 Ind. Deo. (N. 8.) 1062. 

(2) 5 0. DE C.); 6 I.A 88;4 Sar. P. O.J, 1; 
3 Suth, P.O, J. 589; 4 O, L. j 226; 2 Bhome L, 
R. 242: ? Tnd. Deo. (N. B.) 706 


INDIAN OASES, 


[194] 


v. Kashinath (4), Dhutpallia Buchayya v. 
Kuppa Venkatakrishnayya (5). The evidense 
tending to show that the Ist defendant and 
his coneabine inourred debts subsequent to 
the transastion in question is irrelevant. 
JUDGMENT.—The onus of proving that 
the debts, to dissharge which a mortgage was 
exesuted in favonrof the plaintiff by the lst 
defendant, the father of the 2nd defendant, 
were ineurred for immoral or illegal purposes, 
is on the 2nd defendant. -What has been 
established is that the Istdefendant was keep- 
ing a woman, before the debts in question were 
incurred, that is, prior to 1903. The woman 
herself, ‘salled Nagaratnam, has given evi- 
dense and she saya that her expenses were 
paid by the Ist defendant, that he made jewels 
for her and gave her money to sarry on 
money: lending. Some promissory -notes (Ex- 
hibits I to IV) were addused in evidenee, 
they were exesuted jointly by the Ist de- 
fendant and Nagaratnam but they were all 
sub:equent to 1906, in whioh year the last 
items of the debts (Exhibits C and V) were 
inourred. Thers is also evidence that Nagarat- 
nam lent Bs. 1,000 on mortgage to one 
Venkatakrishnasami Naidu in 1910. That 
waa long subsequent to the present transac. 
tion. Beyond this, there is no evidense to 
connest the inourring of the debts with any 
immoral purpose. On the other hand, the 
lat defendant had a neb ineome of abont 


‘Rs. 1,000 sa year and had three sone, a wife, 


and a daughter to maintain. He married 
two of his daughters, though there is no evi- 
dense to show how the expenses of the mar- 
riage were met, | 


The evidence in this saše only established 
that the lst defendant was keeping a con- 
subine and to that extent he mart have 
insurred some additional expense. No direot 
sonnestion, however, is established batween 
these debts andany immoral or illegal purpose, 
and, aseording to the rulings, it is nesessary, 
for a son who seeks exemption from liability 
to establish that, The rulings of the Privy 
Oounoil in Suraj Bansi Koer y. Sheo Pershad 
Singh (2), Bhagbut Pershad Singh v. Girja 
Koer 11), Ohintamanrav Mehendale y. Kashi- 
nath (4) and Dattséraya Vishnu vv. Vishnu 
Narayan (3) make this position slear. We 
have aleo a resent decision of we Gputhin 


(4) 14 B. 320; 7 Ind. Deo. (w. B) 674. 
. (5) 58 Tad. Cas. 797; 86 M, L, J, 296, ve 
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Dhulipallia Buchayya v Kuppa Venkatakrtsh- 
nayy2 (5), where this view of the law was 
adopted. It would no doubt be~ difficult in 
many eases to prove that a particular debt 
was ineurred for some spesifia immoral or 
illegal purpose and it may be suffisient if the 
evidence is sush that the Court would be 
in a position toinfer that the debt ineurred 
by the father must have been ineurred for 
immoral purposes. That seems to be the 
principle underlying the desision in Bhagbut 
Pershad Singh v. Girja Koer (1). The faota of 
this ease fall short of any such proof. The 
appeal must be dismissed with coats. Time 
for redemption is extended by six month. 
MOP 


Appeal dismisted, 


BOMBAY HIGH COURT, 
Seconp Oivi Arrear No, 921 or 1918. 
February 13, 1920. 

Present :—Sir Norman Macleod, Kt., 
Ohief Justise, and Mr. Justiee Heaton. 
SHIDRAMAPPA MARIAPPA MANYVI 
— PLAINTIFF— APPELLANT 
versus 


MAHOMED YUSAF IMAMDINSAB 


' AND OTHERS—DEFENDANTS— RESPONDENTS. 
‘Water, damage caused by flow of —Suit to recover 
damages, maintainability of—Rights of owners of land. 


An owner of property is entitled to proteot him- 
self against water which he has not brought on 
‘his land himself, He is entitled to divert water 
which threatens todo damage tohis land. Like. 
wise, his neighbours havea right to protect them. 
selves against water which threatens to do damage 
to their properties [p. 392, cols, 1 & 2.] e 

Where the plaintiff and the defendant have 
equal rights to protect their own properties by 
turning the water which threatens to flow over 
their lands in times of flood into a ditch, and in 

consequence of’ that the combined water which 
' would otherwise have gone on to their respective 
lands causes damage to the banks of the ditch on 
‘either side, it is the business of both parties to 
protect themselves against damage which may 
result when there is an excess flow of water in 
the ditch, and neither party can, in sucha case, 
a a cause of action against the other. [p. 892, 
gee 


‘Sesond appeal from the desision of the 


, “Assistant Judge at Dharwar, in Appeal. . 
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No, 175 of 1916, sonfirming the deeree pasa- 
ed by the Second Class Subordinate Judge 
at Gadag, in Oivil Suit No. 276 of 1915. 

Mr. H. B. Gumaste, for the Appellant. 

Mr. V. R. Strur, for Respondent No. 1. 

J UDGMENT.—~The plaintiff alleged that 
a stream passed between his Survey Nos. 638 
and 639 in Gadag and the defendants’ lands 
to the south ; that a road passed fo the east of 
the parties’ lands; that the water from the 
lands ‘beyond that -road belonging to ‘the 
Asharyas of Annigeri and Sortur alone passed 
tothe stream and none elses; that a por- 
tion of the rain water from the lands to the 
east of defendants’ lands passed into the 
defendants’ lands by eertain passages shown 
in the sketeh, Exhibit 62 ; that the defend- 
ants dug earth from the wond and stopped tle 
passages, with the result that the water in 
the stream was thereby inereased and washed 
away the banks on the plaintiff's side . and 
saused him damage. 

The lower Court ‘granted the plaintiff a 
dearee direating the’ defendants ‘to restore 
the plaintiffs land to the extent to whieh 
it had been washed away, aS marked in 
Exhibit 63 in red penei), and to’ plant 
kalnars or devubalits there to prevent fur- 
ther washing away of the plaintiff's land. 


“The Court refused to grant an injunetion 


against the defendants, but stated that if 
the plaintiff found that any other portión 
of his land was washed away, he might 
take steps in exesution of this deeree to 
ascertain what portion was washed away 
and to get it restored. There were various 
other direstions in the order. 

Both parties objested to the desree, but 
in first appeal the Assistant Judge son- 
firmed the deoree of the lower Court. Even 
now the plaintiff isnot satisfied with what 
he has got, while the defendants have fled 
srogs-objestions, and maintain that the 
lower Court ought to have dismissed the 
plaintifi’s suit. 

The position, even now, after all thé 
evidence has been taken, is not perfectly 
alear. But there is a ditch whieh runs 
between the landsof the plaintiff on tha 
north and the lands of the defendants on 
the south. Itdoes not seem to bea natural 
water-sourse, besanse it admittedly stops 
at the road on the east. It does not 
eross the road ro as to drain the lids 

whioh arg on the east, ‘Tig lands’ aldpe 


~ 
kad 
- 
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found tbat ‘fhe rain water whish falls on 
the land to the east, when there is a 


ae 2 


of fast, any part of the ditoh was insluded 
in the Suryey numbers belonging to either 
the plaintiff or the defendants. Bynt the 
map whigh the learned Trial Judge relied 
upon most, Hxhibit 63, shows that the 
diteh, if it belonged to either party, be- 
longed to the defendants, Probably, it 
somes within section 87 of the Bombay 
Land Revenue Code, and, if so, it belongs 
to neither party. If that is so, both the 


D 


plaintiff and the defendants had equal 


> 


a right to protest themaelves against water 
(1) (1875) 10 Bx, 4; 44 L, J, Ex. 15; 23 wW. R Go.” 
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whish threatens to do damage to their pra- 
perties. In this aase it seems to me that both 
the plaintiff and the defendants had equal 
righta to protest their own properties by 
turning the water whioh threatend to flow 
over their Jand in times of flood from thé 
east, into this diteh. If, in gonsequenge of 
that, the sombined water, whish wonld 
otherwise have gone onto the lands of the 
plaintiff and the lands of the defendants, 
onused damage to the banks of the diteh, 
then I would only say, itis the bnainess of 
both parties to protest themselyes against 
damage whish may result when there is an 
exaessive flow of water in the diteh, 


In the sase of Nield v. London and 
North ‘Western Ratlway Company (1) the 
defendanta, owners of a oanal, being 
threatened by an overflow of flood 
water from a neighbouring river, and, 
fearing damage to their premises situat- 
ed on the banks of the canal, plased asross 
it, at a point above their premises, planks 
renohing from the bottom of the canal to the 
coping stone, whioh was some inghes higher 
than the surfase of the ganal water, The 
flood water afterwards broke into the canal 
at a point above the barricade of planks, and 
opposite to tbe plaintifi’s premises which 
were also situated on the banks of the canal 
above the premises of the defendants, and 
being penned baek by the planks the water rose 
in the canal until it flooded the plaintiff's 
premises. In an setion brought to resover 
damage for the injury so sused, it was 
held that the defendants were not ligble, 


owners of 4 oanal analogous to that on 
the owners of a natural water-sourse, 
not to impede the flow of water down 
if. 

Herg, therefare, the defendants had not 


. brought this water from the east: I$ 


came owing to the heavy rain-fall, They 
were entitled to protest themselves, just 
as the defendants in that case werg entitled 
to protest themselves from an overflow. of 
flood water from the neighbouring river. 
That seems to be a simple praposition of 
Jaw whieh applies to this case, and, there- 
fore, in my apinion, the judgments of bath 


+ 


the Jower Courts were wrong, 


. 
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The appeal is digmigsed, and the srosa- 
objestions pre 'allawed, ‘end the suit dis: 
missed with sopta, 


Appeal dirasa; 
Oross-objections ‘allowed, 


Baer 
~ ee -- 


LAHORE HIGH COURT. 
Fiset OiviL ApPrAL No. 2862 or 1916, 
Marah 5, 1920, 
Present :—Mr, Cheyis, Asting Ohief 
‘ WASINDA RAM—Ptat sTIFF—APPELLANT 
versus 
SITA RAM-—DEFENDANT—-RESPONDENT. 
Evidence Act (I of 1872), s. 115, applicability of, 
to miners—! Person”, meaning of —-Minor—Misrepre- 
sentation ag to age——Minor, whether estopped from 
pleading infancy. 


‘The word “person,” as used in section 116 of the 
Byidence Act, should not be narrowed down sọ 
ag to exclude an infant. [p. 395, col. 2,] 

"Where ‘there have been no ‘migrepresentations 
by & minor as to his age, or ‘where the misrepre- 
sentations have not, as a matter of fact, misled 
the opposite party, there can be no estoppel and 
infancy can he suceessfully pleaded. Qn the other 
hand, where the opposite party has been misled 
by | falze representations, gestion 115 is ap) licable 
and Ka plea of minority cannot be heard. p- 895, 
co 


Nelson y. Stocker, ( 1859) 4 De G. & J. 458; 28 L, 
J, Ch, 760; 6 Jur. (N. B.) 751; 7 W. R. 608; 124 R, 
E. 889; 45 E. B. 178; Saral Chand Mitter v, Mohun 
Bibi, 25 0, 871 at P. 396; 2 0. W.N. 18 and 201; 18 
Ind, Deo (xN. s.) 247, followed, 

First appeal from the desree of the Distriet 
Judge, Dera Ghazi Khan, dated the 30th 
June 1916, 

Dr.:Gokal Ohand Narang, for the Appellant, 
Babu M.N, Mukerji, for the Respondent, 
JUDGMENT, 

Onxvis, Acta. O. J.—In this sase a proli 
minary objestion was raised by Mr, Mukerif 
that the appeal was time-barred. Limitation 
expired during the Chief Court vaention in 
aa the appeal was lodged on the day the 

i re-opened, but on insnffieient stamp, 

eing pleaded that stamp was not pro» 
a that day on acgount of tha Jd, The 
alêtop was filed the next day. We dispensed 


of tha. eitia ba Mei an extension 
igor een Sat tip Lampahan Aah 
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The plaintiff, Wasinda Ram, sues for 


bond for Ra. 600, “executed by the defendant 
Sita Ram on 4th February 1912, The defend. 
ant admitted execution but pleaded that he 
had not reseived full- consideration, and that 
the rate of interest abarged was penal. He 
also pleaded that he was not liable as he was 
a minor at the time of exeoution, 

The issues were as follows :— 

(1) Was defendant a minor on 4th Feb- 
ruary 1912? 

(2) Did defendant represent to plaintiff 
that he was of age, and, if so, what is the 
effect P 
(8) Was the bond not for full eonsidera, 
tion P 

(4) Ts the rate of inerest penal P 

The lower Court desided iganes Nos. 3 and 4 
in plaintiffs favonr, but dismissed the suit, 
holding that defendant ppd plaintiff both 
knew that defendant was a minor, and that 
defendant was, therefore, not liable, The 
plaintiff appeals to this Court. ` 

As to issues Nos. 3 and 4, I should haye no 
hesitation in agreeing with the lower Court, 
The defendant might have defended the 
lower Court’s degision in part by arguing 
that the desision on these issues should have 
been i in his favours but nothing was said in 
arguments on his behalf with regard to these 
isgues, 

The lower Court's finding as to defendants 
age is that he waa born on 10th December 
1291, Thea copy of entry in the birth 
register gives the name of the child as well 
as the father's name, so I sonsider there ean 
be no doubt that this entry refers to the 
defendant. His ago, then, would be about 
six weeks short of 20 years when hig dealings 
with the plaintiff eommenced, (¢.6, in Asses 
1968) and about two months over 20 when 
the bond in suit wasexeeuted. A guardian 
had been appointed for him, bnt the guardian» 
resigned, and on the 18th May 1910, (fe. 
abont five months before the dealings with 
plaintif aemmeneed) the Disteie a vodge 
pasred a order that, thongh tha m 


‘48 er 19: years of sgo and minority Ryle 


gontinne till the age of 23, as tha appoints 
ment of g fresk guardian was disexotionarg 
and as the minor did mat wish $ fread 
gnerdian to ke appoibted, and was ald enongh 
by-appearazsa ko ast for hisaslf, ue fresh 
guardian need be appeinted, Aiter thal, Mie 
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Ram managed his own affairs, as he admits. 
(See page 5 of the paper-book). He brought 
a suit without a next friend in April 1911, 
(see his own evidence), t.¢, before dealings 
with plaintiff began, and in every way seems 
to Bave- asted as a man who had attained his 
majority would do, The plaint alleges that 
the dealings were entered into on defendant's 
assurance that he had becomes an adult and 
had got bask his property from the Distriat 
Judge on 18th May 1910. The witnesses 
go one step further and allege that the 
plaintiff said he was 21 or21l3. The Distrist 
Judge has no faithin this evidense, saying, 
the witnesses some from plaintifs village, 
and one is a former tenant of the defendant 
who was ejested from his tenavey, Seeing 
that the dealings took plases in plaintiff's 
village it is only to be expested that the 
witnesses should belong to that village. As 
te one witness, vis, Amdu, P. W. No. 3, 
being a former tenant of the defendant, this 
is correct, but he says that he voluntarily 
gave up the land and was not ejected. The 
evidenee of these witnesses may not be relied 
on implisitly with regard to the astual words 
used by the defendant, but I see no sufficient 
reason for: disbelieving the gist of their 
avidense, whieh is that the defendant repre- 
sented himself to be of falleage. He obvious- 
ly had been posing as sa major, and I do not 
suppose for a moment that the plaintiff would 
have advanoed him money -at 1 per sent. 
interest if he had not believed him to be a 
major, Plaintiff’s brother, Teju Ram, P. W. 
No. 6, says “Sewa Ram was guardian of 
defendant. Hé used to some with him. 
When he was removed defendant acted for 
himself.” He also says, “He said he was 
over 21, otherwise plaintiff would not have 
advaneed to him.” I should say all this was 
perfeatly sorrest, except that defendant may 
‘perhaps have posed as being over 21 ‘without 
having necessarily said anything precise as 
to hisage. If he posed as 21 that would be 
quite sufficient, 1 believe he did pose aa being 
‘of. full age, fen as being 21 years old, and I 
would- hold that the money wag edvaneed in 
‘sonsequense of the defendent misrepre: eating 
that he was of full age. The learned District 
Judge Jaya stress on the fact that the defend- 
vant’s age is put ‘down. as 20 in the stamp- 
yendcr’s endorsement on the stamped paper, 
whut I do notthink this matter of any. son- 
ecqrenes ab ali, In the-first plase, it. is. not 


(1921 


14 
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shown that the plaintiff was présent’ when 
the stamp was purshased in Dera Ghazi Khan 
or that the plaintiff ever read the endorsé- 
ment, which is in Urdu, and it is alleged that 
the plaintiff cannot read Urdu, and, .in the 
g200nd plase, even if the plaintiff read the 
endorsement there is no partieular reaspn 
why he should bother about it, seeing that 
a stamp-vendor would probably enter the 
age merely by guessing it from the pur- 
shaser’s appsarance and without making 
enquiries from the purchaser. 

Holding, thev, as I would hold, that the 
defendant obtained the money by migrepre- 
sentations as ta having attained his major- 
ity, I have next to eonsider whether the 
defendant is estopped from pleading minor- 
ity, by reason of seotion 115 of the Evidenge 
Aat. 

The firat oase I will noties is Dhanmuli v. Ram 
Ohunder Ghose(1). There the plaintiff sued for 
a money deeree and for a mortgage desree. He 
had been induced by fraud on the part of the 
minor defendant to part with his money. It 
was held by the Fall Benah that the plaintiff 
sould: not get any desree in the face of defend- 
ant’s plea ofinfansy. Bat, as is noted at the 
foot of Saral Chand Mitter v. Mohun Bibi (2), 
the publisation of this sase was prohibited by 
two of the desiding Judges, and so this ease 
was not published till six years after its deoi- 
gion. 

In Saral Ohand Mitter v, Mohun Bibë €2), 
the plaintiff had advancoed money on a mort- 
gage-deed, having been desetved as to the 
defendant's age. So the faata were similar 
to those of the above mentioned sase. The Trial 
Judge, Jenkins, J,, so far followed tha 24 Oaloutta 
[ Dhanmull v. Ram Ohunder Ghose'(1)], ruling 
that he refused to giva a personal money.desree 
against the defendant, but he gave the plaint- 
iff an ordinary mortgage-desree, holding that 
there was nothing in ‘the earlier ruling to 
prevent his doing so, as in the earlier ease 
it had, for some reason or other, been admitted 
ou behalf of the plaintiff that a mortgage- 
decree conld not be givan. On appeal by 
the defendant, the Fall Bonsh noted that all 


` that wasdecided in the 24. Oaloatta. [ Dhan- 


mull vy. Ram Ohunder Ghose (1)], oase was that 
no personal money dearee could be passed 


(1) 24 0. 265; 1 0. W. N. 270; 12 Ind. Deo, (N. ai) 


(2) 260, 878 at p $95;-20; W. N. 18-and 201; 13 


Ind, Dee (N: R»). 247, : 


WASINDA' RAM ©, BITA RAM, ` 


against the. minor. That judgment was 
doubted, but as no money desree had been 
given by the Trial Judge it was unnecessary 
to refer the ease’ to a Fall Benah. There 
were no cross objections by the plaintiff 
slaiming a money desree, so the deeree of 
the Trial Judge was simply affirmed. 

` In Dhurmo Dass Ghose v. Brahmo Dutt (3), 


the plaintiff was the quondam minor, suing’ 


for sancellation of a mortgage effested by him 
during his minority. It was held that the 
misrepresentations as to his age had not 
misled the plaintiff and the elaim was 
deereed. The deferdant appealed, and the 
oase came before a Fall Boneh, which up- 
held the desision, holding that there eould 
be no estoppel in the case of a minor ;.see 
Brohmo Dutt v.'Dharmo Das Ghose (4). {It 
may:here be noted that: a sontrary view 
had been held in Ganesh Lala v. Bapu (5).] 
- The oase went on to the Privy Oounsil, whioh 
held that it was unnzcessary to. decide the: 
question whether the dostrine of estoppel was 
inapplicable in all eases of infants, but 
simply held that the dostrine sould not apply 
to a ease where the party dealing with the 
minor had not; as a matter of fact, been 
misled by his misrepresentations, Their 
Lordships lay down that a sontraot entered 
into with a minor is void, and not merely 
voidable, but do not deside the qiestion whe- 
ther the doctrine of estoppel is applicable to 
a case where the minor has actually misled 
the person he is dealing with. 

` In Nelson v, Stocker (6), the desision was in 
favour of the quondam minor, on the ground 
that the other party was not misled, but, as 
is pointed ont in Saral Ohand Mitter v, 
Mohun Bibi (2), there are passages in the 
judgment of Lord Justiso Turner—Lord 
Justise Knight Brnee not differing—whish 
make it clear that, if a false representation 
had been made and asted on, the person to 
whom it was made, not knowing it to be 
false, the liability of the quondam minor to 
return-the money would have been undoubt- 
ed.: Lord Justice Turner says: “ Infants 
are no more entitled than adults are to gain 


(3) 250. 616; 2 O. W,N. 330; 18 Ind. Deo. (N. a.) 
408. 
(4) 26 0. 881; 3 0. W. N. 469; 13 Ind, Dec. (xN, s8.) 


846, 

, (5) 21 B. 198; 11 Ind. Dec. (N. s,) 133, 

. (6) (1859; 4 De G. &J..458; 28 L.J. Ch. 780; 5 
PA (xN. 8.) 761l; 7 W. R. 608; 124 Ri R. 889; 45 E, R, 


INDIAN OASES, 


395 


benefits to themselves by fraud.... The priyi- 
lege of infanoy is a legal privilege. On the 
one hand, it eannot be used by infants for 
the purposes of fraud. On the other hand, 
it cannot, I think, be allowed to be infring. 
ed upon by persona who, knowing of the in. 
fancy, must be taken also to know of the 


‘legal sonsequenses whish sttaoh to it.” 


In Balak Ram v. Dadu (7), the quondam 
minor, though he had deosived the da. 
fendant, was allowed to reoover the land 
sold during hia infaney on re-payment of the 
saleemoney. For my own part I doubt if 
he should have been given any relief at all ; 
1 would favour rather the Bombay view 
[Ganesh Lala v. Bapu (5)]. But we are not 
here dealing with the oase of a minor 
seeking to reaover propérty, so we need not, 
in my opinion, stop to donsider whether or 
on what terms he should be allowed to do 
s9; the ruling is based on the applisability 
of sestion 41 of the Spesifis Relief Aot, 
with whioh we have nothing todo in the 
present case, 

It seems to me elear that, where there 
have been no misrepresentations, or where 
the misrepreseutations have not, as a matter 
of fact, misled the opposite party, there can 
be no estoppel and infaney ean be susoegs- 
fully pleaded. e On the other hand, 
where the opposite party has been misled 
by false representations. I am of opinion 
that sestion 115 is applicable and that the 
plea of minority sannot be heard. I fail to 
see why the word “parson,” as used in seetion 
115 of the Evidenae Aot, should be narrowed 
down to exelude an infant, T6édo so, in 
my opinion, means to open the door to 
fraud. There is, I osonsider, a good deal 
of weight to be attached to the opinions 
quoted in Nelson v. Stocker (6) and in Saral 
Ohand Mitter v, Mohun Bibi (2). ` 

I would accept the appeal and deeree this 
elaim with sosts in both Courts. 


F. §.—\ have omitted to note Levens y, 
Brougham (8), a anse in whieh a money-decrea 
was given against a minor who had obtained 
an advanee Of money by misrepresentationg 
as to hisage, I note, however, that stay of 
execution was granted with a view to appeal, 
and that I have not been able ta sseertain 


(7) 7 Ind Cas. 1000; 76 P., R.1910; 98- P, L. R 
1910; 112 P, W. R, 1910, z 7 
(8) (1908) 24 T, L. R, 801, 
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the resnit of the appeal, if any appeal was 
lodged, 

Le Rossignot, JI agree with what my 
learned solleagne has written, In view of 
what the District Judge wrote in his order 
of 18th May 1910, we must take it that the 
defendant, knew that although, prastically, 


that order rendered him sui juris, it deelared - 


him in so many words to be still subject to 
the disability. of infancy, so that bis sonduat 
in suggesting the reverse to third persons 
was false and intentional, It is true that a 
sontrast made with an infant is no sontrae’ 
but is yoid ab znzéto, but that is not a matter 
of whieh Courts must take sognizanse suo motu, 
and if seotion 115 of the Hyidenge Agt 
prohibits the tender of the plea, (and I see no 
reason to suppose that it does not), then 
the plea may not be tendered, 
Jt ig unfortunate that we have no pro- 
_ ponneement by the Privy Qouneil on the 
applieability of that sestion to minors, but 
he matter appears to be rds integra and I 
read the word * person’ in its natural sense, 
including a minor. 
_ In any case, if the quondam minor is not 
make restitution ‘and to pay damage for the 
loss entailed upon plaintiff by his fraud. 
For these reasons, I sopeur in aocepting 
- the appeal and deorgaing the slaim with 
goats throughout, 
Aji accepted, 


BOMBAY HIGH COURT. 
Srconyp Orviy, Appa No. 293 ov 1919, 
February 26, 1920. 
Present :—Sir Norman Magsleod, Kr., 
Chief Justiee, and Mr, Justice Heaton, 
ESUFALLI ALIBHAI~—Ptaratirr— 
i APPELLANT 
veraus 
ABDEALLI GULAM HUSSEIN AND orgers 


=e DE PENDANTS — RESPONDENTS, 
Muhammadan Law—~Administration suit by one of 
gyal heirs, whether maintainable, 


_Alshopgh under the Muhammadan Law it is not 
; siapaesary ta take out Lettera of Administratian to 
pee estato of a deovased _parson, yet any one who 


is interested in the estate is at liberty to bring a anit 
for administration thereof. Such a suit is maintain- 
able even if the plaintiff knows definitely what the 
estate consists of, and the plaintiff is pof, in such 
& case, bound to sue for partition. 


Sesond appeal from the desision of the 
Assistant J nudge, Surat, in Appeal No, 134 
of 1917, sonfrming the deeree passed by the 
First Olace Subordinate Judge at Surat, in 
Civil Suit No. 304 of 1915, 

Mr, N, K. Mehta, for the Appellant. 

Mr. G. N. Thakor, for Respondents Nos, 1 


and 2, 
JUDGMENT, 

Macon, O. J.—The plaintiff filed this 
suit as the heir of his father Alibhsi 
Fyabji and his mother Mariambn, wife of 
Alibhai Tyabji for an gogonnt and administra- 
tion of the estate of one Gulam Hysagin. 
Gulam Hussein died in 1904 leaying ag 
his heirs, aesording to Shis” Muhammadan 
Law, his father and mother, who are eash 
entitled to one sixth, and also his widow 
and his son and two daughters, The son 
is defendant No, 1 in the anit, The 


- other defendants are descshdants of the 


daughters. 

The suit has been dismissed in both Courts 
on the ground that sn administration spit 
in referenge to Golam Hussgin’s estate did 
not lie; that tha only guit that sould lie 
was for partition on pay ment of proper 
Conrt- feen, and that the uit was not 
brought in time. I must confess, I eannot 
follow the reasoning of the learned Judges 
in the Qourts below in sapport of those 
findings. I annot myself sea why an 
administration suit in this sage sannot lie, 
sonsidering that Gulam Hussein died in 
1904; that his estate has peyer baen 
distributed, and that hiş estate hag never 
been administered, It ja impossible for any 
one who sould prove he was entitled to 
an interest in the estato to get that interest 
until the estate hag been sagertained by 
proper administration. It ig perfectly true 
that under the law there ig no need, on 
tha death cf a Mnhammadap, for Letters of 
Administration to be taken ont to: his 
estate, and the result, as I have often 
pointed out, is that frequently the heirs 
live in harmony after his death without 
distributing the estate. Some of them may 
dig leaying their heirs, and it is only when 
disputes arise in the family that the trouble 
begins. ‘The point fs abundantly olear that 
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if there is an estate it san be administered 
and if a party who has an interestin that 
estate has asked the Oourt to administer 
that estate, ever if he knows exastly what 
it sonsists of, he is entitled to some to 
Courf and ask for a preliminary deoree 
for the administrafion of that estate. He 
is not bound, even although he knows what 
the estate sonsists of, to file a suit for 
partition, He may do so or he may not, 
That is no reason why, if he wishes to 
file an administration suit to get the estate 
administered in the proper way, he should 
not do so. It does not follow that because 
A, dies leaving oertain definite property 
that that property will be divided amongst 
all the heirs. He may have left debts and 
eharges om the estate, and it is only when 
the estate has been administered, and the 
usual administration assounts have been 
taken that the interests of those entitled to 
share as heirs an be assertained. The 
plaintiff in this oase stands in the shoes 
of Alibhai and Maridmba, and he is entitled 
fo aome to Court and ask the Court to 
decide what was the estate of Gulam Hussein, 
and to deside what was the interest of 
Alibhai and Mariambu in that estate. It 
may be discovered, when the suit is heard 
on the merits, that Alibhai and Mariambu 
have no interest in Gulam Hussein’s estate. 
But that has nothing to do with the 
preliminary point whish has been decided 
against the plaintiff. In my opinion, the 
decree of the lower Appellate Court must 
be set aside, and I find that the suit as 
framed is perfeotly coxrest, and that, there- 
fore, the suit should prooeed to be tried 
on the merits on the remaining issues 
whish were framed in the Trial Court but 
not desided. The plaintiff will have the 
sosts in this Court and in the lower 
Appellate Court. Costs in the Trial Court 
to be costs inthe cause. Proper Court-fees 
must be paid as on an administration suit., 
Imay add that no question of limitation 
arises, 

_ Heaton, J.—I sonour that the suit is not 
bad merely because the plaintiff sues for 
an ascount and administration of the estate 
of the deséased Gulam Hussein, From 
the siroumstanees which appear, sueh a suit 
is perfeatly proper, and it may turn out 
to be an absolutely nesessary thing for 
hp plaintiff to sue for. Gulam Hussein 
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died in 1804 leaving, amongst other heira, 
his father and mother. They haye singg 
died, and their shares have passed to the 
plaintif. He slaims, therefore, that he is 
a sharer fo the extent of one-third in the 
estate of Gulam Hussein,andI understand 
that what he olaims is either to get ons- 
third of the estate of Gulam Hussein as 
it was when he died, or else to get one- 
third of the dstate as it was when the anit 
was brought. Which of the two he really 
sues for, and many other matters, san only 
be determined by going into the oase on 
its merits. Unfortunately, instead of doing 
this, the lower Oourts dealt with the matter 
on a preliminary issue, and I am afraid 
they were somewhat influensed by the fact 
that an administration suit is a very cheap 
guit to bring, The Court-fees on sush a 
suit are small, whereas the Court-fees ona 
partition suit vary with the value of the 
property to be partitioned. Bunt it does 
not in the least matter fo a Judge whether 
a suit is a oheap suit or a dear suit. 
The plaintiff oould bring his suit in any 
form which the law allows. Seeing that 
he wants an inquiry into what is the estate 
of Gulam Hussein, and also apparently wanta 
an inquiry into what that estate :was when 
Gulam Hussein died and what has become 
of it sinse; that is .to say, seeing that 
he wants to traoe the suecessive dovelop- 
ment of the estate from Gulam Hussein’s 
death up to the present moment, it seems 
to me quite impossible to say that he ‘is 
not entitled to bring an administration 
suit. Possibly, his olaim may be suesessfully 
met in a variety of ways but it eannot 
be defeated on the bare ground that the 
suit is bad in form. I think, therefore, 
that this suit was wrongly dismissed on 
& preliminary point, and that we must set 
aside the deoree of the lower Courta dismiss- 
ing the suit, and remand it to be disposed of 
on ita merits. The plaintiff will have the 
sosts in this Oourt and in the lower Appellate 
Court, Coasts in the Trial Court to be got 
in the oause. 
Decree set aside, 
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MADRAS HIGH COURT. 
AppraL AGAINST Orper No, 90 or 1919, 
' Maroh 2, 1920. 
Present :—Mr. Juetioe Oldfield and 
f a Mr. Justice Seshagiri Aiyar, 
SOMASUNDARAM OHETTY —Resronpant 
No, 3—APPELLANE : 
TETEUNSE 
UNNAMALAI AMMAL AND OTHERS — 
PETITIONER AND PLaintir¥ — RESPODENTS 


Nos. l anp 2, | . 

Hindu Law—Widow—Maintenance, decree for, 

charging family property—Decree, whether has prece- 
dence over other debts. ar 


A decree for maintenance obtained by a ‘Hindu 
widow which is charged against the family, pro- 
perties has precedence over other debts owing by 
the estate. [p. 399, cole 1,] 

Appeal against the order, dated the 16th 
Desember 1918, of the Distrist Oourt, 
South Areot, in Exesution Petition No. 66 
of 1917, in Original Suit No. 32 of 1914. 

FAOTS appear from the judgment, 

Messrs. S. Duratswamy Atyar and 9, A. 
Raghunada Row, for the Appellant.—The 
objestion of Hindu eo-pareeners, to pay main- 
tenanee to female members is subservient to 
the obligation to pay debts, The creation of a 
eharge will not affest the question. In any 
event, the maintenance qharge was sreated 
when the attashment under the money-desree 
was pending. The'sharge ia affeated by the 
dostrine of lis pendens, Nee Sham Lal v, 
Banna (1), Gur Dayal v. Kaunstla (2) and 
Krishna .Pailer v. Sinnaponnu (3), 

' Mr, S, T. Srinivasagopalachartar, for the 
Respondente.—There is no distinetion between 
warious kinds of charges, A maintenance 
ebarge is as effisasious as any other charge. 
Even though a maintenance claim may not 
take a priority over a debt, yet where a 
eharge has haen ereated in the former sase 
and none in the latter, the sharge will have 
presedensé over the obligation whioh has 
not ripened into a lien. Inthe eases sited 
for the appellant no charge was oreated in 
favour of the claimant for maintenanoe The 
rest of the jadgment is obiter, In Jayanti 
Subbiah v. Alamelu Mangamma (4) and 


(1) 4A. 206; A. W. N. (1882) 42; 6 Ind. Jur, 594; 
2 Ind. Deo, (N. s.) 905. 
(2) b o 867; A, W., N. (1883) 65; 3 Ind, Dec, 
N. Bi) 315, 
(4) 27 M, 45, 
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Rangammal v. Echammal (5) the prior olaim 
of the maintenance sharge-holder seems to 
be resognized. 

JUDGMENT.—This matter arises in 
exesution. A suit was brought in July 
1913 against the father of a debtor who was 
undivided from his father for money borrow- 
ed. The son died in Maroh 1913. An 
applisation for attashment before judgment 
was obtained on the llth July 1913.. There 
was a Simple money-deoree againat the father 
executable against the assets of the son 
in hie hands. On the 30th of July 1914, the 
widow of the son sued ber father-in-law for 
maintenanee and olaimed that it should be 
charged against the family properties. The 
decree as prayed for was made on the 28th 
of November 1914. Meantime, the desrese- 
holder under the money-desree brought the 
property to sale ; he had notice of the charge 
created in favour of the daughter in-law. 
This lady has now applied to execute her 
deoree for maintenanee against the purchaser 
under the money-deeres. It must be taken 
to have been found that the deoree against 
the father-in-law was for a elaim binding on 
the family. The first question which was 
argued was that, as the deeroe creating a 


charges was during the pendency of the 
attachment under the money-deoree, the 
sharge is affected by iis pendens. One 


answer to this contention is that section 64 of 
the Civil Prosedure Code relates to voluntary. 
transfers and not to sharges sreated by a 
desree. However this may be, we have not 
materials to enable us to aay that the sale 
and purchase were in pursuance of the 
attashment before judgment and that such an 
attachment was subsisting when the eharge 
was oreated. : 

The more important question is, whether 
the charge is ineffestiyve as against a creditor 
whose debts are binding on the family. .In ` 
the first place, if seems undesirable to draw a 
distinction between the kinds of sharges 
ereated under a deorte, Whatever may hava 
been the original obligation whieh was pur- 
sued in a Court of law, the moment that a 
Court deslares that its deeree is to be 
disoharged by the oreation of a sharge on 
immoveable property it is as binding on all 
subsequent purchasers of the property at least 
as if there was a mortgage for a binding. 

a 22 M. 805; 9 M, L. Je 148 Ind. Dee. (x, 8.) 
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debt oreated by the debtor on the property. 
In this view, the sharge would take prese- 
dense over all claims whish have not ripened 
into a lien on the property. Secondly, the 
proposition thata debt binding on 4 Hindu 
f¥mily takes presedence over a maintenance 
olaim in alleases is not supported by any 
slear authority. It may be stated as a 
génerallproposition that, in the administration 
of a Hindu’s estate, binding debts would take 
precedence over mere olaims for maintenance 


or residence on the part of the female. 


member of the family. But there ia no clear 
authority for the proposition that 8 sharge 
bona fide created for maintenanos san bə 
defeated by ‘A ereditor who has lent money 
for family purposes. Sham Lal v, Banna (1) 
and Gur Dayal v. Kaunsila (2) have been 
relied on before us. In neither of them was 
a charge created in favour of the maintenance 
slaimant, The obiter dictum that, even if 
there is a charge, it would be subordinated 
to the olaim of the oreditor is not supported 
by any text of Hindu Law or by avy decided 
oases, The observations in Krishna Patter 
v; Sinnaponnu, (8) are of the same character. 
On the other hand, there ara the observa- 
tions of Bhasyam Aiyangar, J., in Jayanti 
Subbiah y. Alamelu Mangamma (4) - whioh 
are to the effest that a oreditor transferee 
ean, under oertain sirsumstanees, ba subjested 
tothe obligation of paying maintenanse. Iw 
Rangammal v. Echammal (5), Subramania 
Aiyar, J , pointed ont that the moral obliga: 
tion to maintain a daughter in-law would 
ripen into a legal obligation the moment 
that a decree is passed. It would be an 
a fortiori ease wheres suoh a deeree sharges 
specific property. In our opinion, the rule 
of Hindu Law is limited in its applica- 
tion only so long as the two obligations—~ 
the one to pay a binding debt and the other 
to pay a maintenanse—are both of thém not 
made sharges on the property. If sithar 
of them assumes that shape, then it would 
take presedence over the other, This ia a 
prinsiple underlying sestion 39 of the Transfer 
of Property Act and that prinsiple is quite 
sonsistent with the rule of Hindu Law. 
In our opinion, therefore, the lower Court is 
right and this appeal should be dismissed 
with costs. 
M, GO, P. 
Appeal dismissed, 
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BOMBAY HIGH COURT. 
Seconp Civit Appean No. 218 or 1919, 
oo Maroh 1, 1920. 
Present:--Sir Norman Masleod, Kr., 
Chief Justise, and Mr, Justice Heaton, 
PANDURANG BALKRISHNA ° 
GOLVANKAR —PUAINTIFE —A P2?KLLANT 
versus 
JAGYA BHAU SHAGAT—Devanpintr— 


RESPONDENT. 

Civil Procedure Code|{Act V of 1998), O. XXI, r. 2— 
Execution of decree—Payment out of Court—Certifi- 
cation by decree-holder—Limitation~-Payment disputed 
— Procedure. 


There is no time fixed within which a decree- 
holder is bound to certify a payment made to him 
out of Court, such payment can be certified by 
the decree-holder at any time. [p. 400, col. 1.] 

Where a judgment-debtor denies having made a 
payment which the deoree-holder certifies, the Oourt 
should take evidence and come to a conclusion, one way 
or the other, whether the payment has actually been 
made or not. [p. 400, cols, 1 & 2.] 


Sssond appeal from the desision of ths 
Assistant Jadge, Thana, in Appeal No. 1% 
of 1918, confirming tha deores passed by tha 
Subordinate Judga at Bisssin, in Darkhast 
No. 172 of 1917. 

Mr. P. B. Shingne, for the Appellant, 

Messrs. $. Y, Abhyankar and P, N. Shende? 
for Respondent No. 1. 

< JUDGMENT. 

MaoLezon, O, J.— A desree was passed in Civil 
Sait No. &4 of 1906 by whioh it was ordered: 
that the defendant should giva to the plaintiffs. 
sweet paddy khandis 123 in the lamp 
(maunds 245 or Rs. 49000 as its prise at 
the rate of Rs; 2 per maund) by instalments 
commencing in 1.07. The denree further 
dirasted that, in case any two instalments 
were not paid, the whole deerse should be 
executed at ones. The deoree-holder filed 
an application for exesntion on the LOth 
September 1917 alleging that the nina 
iustalments from 1907 to 1915 had been 
paid to him regularly in January 
of eaoh year as they - fell due, and 
that as two instalments of 1916 and 1917 
had not been paid, he asked that the whole 
decree should be exeouted. The judgment: 
debtor denied having made any payments 
at all, and, as none of the alleged pay- 
ments of the nine instalments had been 
certified to and resorded by the Oourt, the 
question arose whether the Court executing 
the decree gould take noties of the alleged 
payments, A 
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Both Courts have disnsissed the plaintiff's 
wpplisation, In tha first place, a question 
of Hmigation arises, whether flere ia any 
Bima fixed for an application to sarbify s 
payment mada by a desres-holder, as is 
required by Order XXI, rule 2, That point 
arose in Tukaram w. Babaji (1), Under 
pestion 258 of the Civil Prosedure Code of 
1882, unless such a payment or adjustment 
had been certified as aforesaid, it would 
not be recognized asa payment or adjast- 
ment of the desree by any Oourt Sxeouting 
the decree. In Order XXI, rule 2, clause 
(3), the words are, “a payment or adjust- 
ment, which has not been certified or resorded 
as aforesaid, shall not be resognized by any 
Court exesuting the deoree,” 

Under the old Osde this Court has desided 
that, as there was no time fixed within 
whioh the decree holder is bound to certify 
a payment made out of Court, sush payment 
sould be sertified at any time: see Zukaram v. 
Babaji (1). 

In Eusuf'ceman Sarkar v.Sanchia Lal Nahata 
(2), it was held that a decree-holder who 
had reseived a oertain sum of money by 
way of payment of interest oan either apply 
to. certify payment before exedution, or may 
do so on his application for execution of 
the desree. In that-case, on the 7th February 
1906, the plaintiff obtained a deores, and, 
on the 18th May 1911, he applied for 
exesution. At the time of the application 
he notified to the Oourt that he had received 
a certain sum on the 19th Jone 1902 
from. the judgment«debtor towards interest, 
and alleged that the execution was not barred 
by limitation. It was held that the notifiea- 
tion to the, Court of the reseipt of the 
gum: paid by the judgment-debtor was all 
that: the deeree-holder had to do in order to 
gertify payment, and Order XXI, rule 2, of 
the Code of Civil Procedure did not stand 
in the way. Therefore, if there is no time 
required for certifying, then the applisation 
for exeoution in this case certifying the 
payments already made amounted to a 
certifying under Order XXI, rule 2, which 
the Court was bound to take notice of, and 
if the payments were disputed, as they appear 


to have been done in this case, then the _ 


` (1) 2 B. 123 11 Ind. Deo. (N. s.) 84. 
- (2) 84 Ind. Oas, 606; 48 O. 207; 20 0. W, 
28 0. L. J. 890, b 
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Oaurt should have taken evidense, and some 
ta a sonclusion, one way or the other, whe- 
ther the payments had astually been made or 
not, In my opinion, therefore, the decision 
of the lower Appellate Oourt was wrong. 
The ease must go baok, and the darkhast must 
be sent biek to to the Trial Court to be dis- 
posed of in aseordanse with law. The appel- 
lant will have his eosts in this Court arid: the 
Ocurt below. Oosts in the first Oourt- will 
be sosta in the darkhast, i 
Heaton, J.—I agree. I only wish to add 
this. Rule 2 of Order XXI provides 
specifically a way in which a payment or 
adjustment can be sertified. It provides 
how a darkhast has to be presented, and 
it provides that the darkhast must state 
any payment or adjustment made sub- 
sequently to the decree, and the darkhast 
has to be verified by the applidant. Thora- 
fore, the statements in the darkhast are 
aertified.. They include a statement of 
payments or adjustments made. Therefore, 
those payments or adjustments are certified. 
Moreover, they would bə resorded by the 
Court in the regular sourse, -because they 
would be entered in the register of darkhast, 
When we come to the case of the judg- 
mont-debtor, it is expressly provided that he 
may make an'applidation to’ issue a notisse, Sd’ 
we have the two methods provided by the 
Code, the method to be followed by the 
judgment-debtor and the method to be 
followed by the judgment-oreditor; and in 
the ease of the latter there is, as has 
already been held by this Court, no limit of 
time within which the adjustment has to be 
sertified. I, therefore, agree’ that the decision 
of the lower Oourt was wrong’ on a pre. 
liminary point and the darkkast must bo 
sent bask to bë dispósed of in adsordanes 


, with law. 


Decree reversed. 
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ALLAHABAD HIGH COURT. 
Criminat Raviston No. 416 or 1920. 
September 10, 1920. 

Present :—Mr. Justice Gokul Prasad. 
Musammat HAR PIARI— APPLICANT 
versus 


NATHE LAL AXD oraprs— OPPOSITE Parry, 
_ Criminal Procedure Code (Act V of 1898), Ch. XI, 
s. 439--Praceedings under Ch, Kll—Reviston— High 
Court, interference by. 


The High Court will not intefere with proceedings 
which are, infact andin law, proceedings under 
Chapter XII of the Criminal Procedure Code. [p. 
402, col, 2; p. 408, col. 1,]° 


Criminal revision against the order of 
the Magistrate, First Olase, Muttre, dated 
the 10th June 1920. 

Mr. A. P. Dube, for the Applisant, 

Mr. J. M, Banerjee, for the Opposite Party. 

Mr, R. Malcomson, Assistant Government 
Advooste, for the Orown. : 

JUDGMENT.—This is an applisation to 
revise an order under section 145 of the Code 
of Criminal Prosedure. A preliminary cb- 
jection has been taken by the learned Govern- 
ment Advoeate that no application in revision 
lies haying regard to the express provision 
of sestion 435, olause (3) of the Code of 
Criminal Prosedure. Ifthe matter had not 
been sovered by authority, J would have had 
some diffisulty in entertaining this application 
in revision, besause, if the High Court cannot 
even send for the resord of proseedings under 
Chapter XII of the Oode of Criminal Prose- 
dure, I cannot understand on what prinsiple 
it can interfere with those orders when the 
record has onse come before it on, as I might 
say, an order passed for sending for the record 
under sestion 435 of the Criminal Prosedure 
Code which was not warranted by law. 
However, leaving this aspest of the question 
aside, it bas been held in a large number of 
oases that this Oourt can interfere if there 
has been not a procesding either in faet-or 
in law as sontemplated by section 145 of 
the Criminal Prooedure Code. 

I shall now briefly refer to some of the 
reported cases of this Court, 

In the oase of Brahma Nath v. Sundar 
Nath (1) Mr. Justice 
follows:—‘It bas been held over and over 
again by this Oourt, for example, in Jhingai 


(1) 61 Ind, Cas. 170; 17 A. L, J. 484 atp. 442; 20 
CreL. J, 410. 
26 
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Singh v. Ram Pratap (2) that proseedings 
under section 145 must be in intentior, in 
form, and in fact, proseedings under Chapter 
XL of-the Code of Criminal Prosedure by a 
Magistrate duly empowered fo ast under 
that Chapter. The same has been held by 
a Divisional Bensh of this Court in Syeda 
Khatun v. Lal Singh (3)." 

In the case of Mahadeo Kunwar v. Bisu (4) 
Mr. Justice Banerji, at page 538, laya down 
the law ghus :——In my judgment the order 
to which finality is given under those sections 
must be an order which not only purports to 
be, but is in reality, an order under gestion 
£45, and hes been passed with jurisdistion, 
Where the Court has exoeeded its jurisdistion 
in making the order it isenull and void, and 
this Court, in the oxersise of its revisional 
powers, is oompetent to interfere with it, 
This has been held by the Ualoutta High 
Court in soveral eases, of whieh I may 
mention the case of Hurbuliubh Narain 
Singh v. Luchmeswar Prosad Singh (5). The 
same view was held by the Bombay High 
Court in Pandurang Go.ind, In re (6), and 
the Madras High Court, in Agra Bank Limited 
y. Lsishmon (7), exersised its revisional 
powers in sucha oase. We hava, therefore, 
to sae whether the order which the Joint 
Magistrate purported to make under sestion 
145 is in fact and substanoe an order under 
that sestion and was passed with jurisdiction.” 
. In the oase of Jhingat Singh v, Ram Pratap 
(2) Mr, Justice Knox observed :— it has 
already been held by a Bensh of this Oourt in 
Maharaj Tewari v. Har Oharan Rai (8) that, as 
the law at present stands, where the proased- 
ings below are in intention, in form and in 
fast, procsedinga under Chapter XII of the 
Code of Criminal Procedura by a Magistrate 
duly empowered to act under that Chapter, 
this Court has no power to send for those 
progesdings either under the Code or under 
geation 15 of the Indian High Coarts Asi, 
1861. It has not been shown to me that the 


prosesdings before the learned Magistrate 

(2) 1 Ind, Jas. 762; 31 A, 150; 9 Cr, L. J. 382; 6 
A. L. J. 118. 

(3) 25 Ind. Cas. 324; 86 A. 233; 12 A. L. J. 344; 15 
Or. L, J. 572, 

(41 23 A,537; A. W. N. (1993) 102. 

(5) 26 G. 188; 3 O. W. N. 49; 13 Ind, Deo. (x, s.) 


723. 

(6) 24 B, 527; 2 Bom, L. R, 84; 12 Ind, Deo, (N, 8) 
882, 

(7) 18 M. 4l; 2 Weir 100; 6 Ind. Dec, (N. 8.) 378. 


(8) 23 A 144, A W. N. (1903) 212; 1 0r. L. J, 
389, 
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were not proeeedings under Obapter XII of 
the Code or that he was not duly empowered 
to act under that Chapter. Ascording to 
the contention of the learned Advosate, it was 
after being properly seised of the sase that 
the learned Magistrate went out of his way, 
passed an order whieh he had no jurisdiction 
to pass and that by it the learned Advooate’s 
slient has been debarred from all remedy and 
deprived of the fruits of the sase won by 
him in the Civil Conrt. This may or may 
not be so. The fast remains that section 435 
expressly exeepts resords of proceedings 
under Ohapter XII, and I know of no other 
Actor Statute whioh confers upon this Court 
the power of sending for such proseedings. ” 
This ease was.approved in the oase of 
Sayeeda Khatun v. Lal Singh (3). 
The oase in Mahadei y. Bent Pershad (9) 
has been very strongly relied upon by Mr. 
Maleomson as a ruling in support of the 
proposition that this Court sannot interfere 
in revision in proceedings under sestion 145 
of the Code of Criminal Procedure, but a 
eareful reading of that sase shows that it 
was admitted in that sase that the proseed- 
ings under sestion 145 had been duly taken 
and they were so in faot and in law, At 
page 176% Mr. Justice Piggott, in the sourse 
.of his judgment, says:— A Magistrate re- 
seived information that a dispute likely to 
cause a breach of the peace existed sonserning 
sertain immoyeable property, viz., a honse, 
within his jurisdiction. He took pro- 
seedings in due form under section 145 
of the Oode of Oriminal Procedure and 
same to the desision that possession 
over the entire house was with the present 
applisant, Musammat Mahadia, and that she 
was entitled to be maintained in tbat posi- 
tion unless and until a sompetent Court 
otherwise desided. In so far as he passed 
an order to the above effest, the case ia 
altogether outside the revisional jurisdistion 
of this Court”, The italios are mine, and they 
alearly show that this Division Bensh ruling 
was not intended to lay down a different 
ruling of law from what had been laid down 
in the previous sase. It is thus olear that, in 
order to oust the jurisdiotion of this Court in 
revision, the Magistrate should have taken 


proseedings in faot and in law under the 
(9) 55 Ind. Oas, 194; 18 A.L. J. 171; 21 Or. L. J, 
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provisions of seetion 145, and further that 
bis order should be one which is warranted 
by the provisions of that Chapter and bas 
been passed with jurisdiation. 

I have now to see how for the present oase 
is one in whioh I should interfere in revision, 
The fasts put briefly areas follaws: On the 
27th February 1920 a somplaint was made by 
Nathe Lal for action fo be taken under 
seotion 145 of the Criminal Prosedure Code. 
It is not disputed that the report was made 
to a Magistrate having jurisdistion to deal 
with the matter. The Magistrate sent the 
complaint to the. Sub-Inspestor of Polise 
for inquiry. After receipt of the report, 
which showed that there was a likelihood 
of the breach of the pease, the Magistrate 
on the 2nd March 1920 passed an order 
to the following effeot:— The report of the 
Police has come and was perused with the 
resord, It is, therefore, ordered that notiae 
be issued to the opposite party for the 12th 
Marah 1920, and the parties are to produce 
evidence of their ownership and actual 
possession.” It is sontended on behalf of 
the petitioner that this order is bad, inasmuch 
as it does nob say in express words that 


the Magistrate was satisfied on reading. 


the Police report and that there was a 
likelihood of the breach ofthe peace. It is 
true that the order does not say so in 
express words, but having regard to the 
faot that the Magistrate himself direated 
a Polise inquiry in this matter for the 
purpose of satisfying himself ‘whether there 
was any apprehension of the breach of the 
peace before he took any astion, the order 
distinotly suggests that he took the proceed- 
ings under section 145 after having believed 
in the correctnesa of the result of the Police 
inquiry. His order distinatly refers to this 
report, and if cannot, with any stretch of 
imagination, be said that he did not sonsider 
it. Under these oiroumstances, the mere 
omission of the words like “I am satisfied 
from the Polise report that there is a likeli. 
hood of the breash of the peace” osannot 
vitiate the proosedings and do not make it 
one whioh is not in Jaw a proceeding under 
Chapter XII of the Code of Criminal Prose. 
dure. The proceedings being in fast and 
in law under Ohapter XII of the Criminal 
Procedure Uode, this Court cannot interfere in 
revision. J,therefore, reject the applisation, 
Application rejected, 


x 


Vol, LIX] 


CALUUTTA HIGH COURT. 
OURIMINAL Revision Cases Nos. 847, 863 
AND $70 or 1919, 

Desember 22, 1919. 
Present :—Mr. Justice Chaudhuri 
and Mr. Justioe Newbould, 
Ix No. 847 
Tss INDIAN IRON anp STEEL 
COMPANY, LIMITED AND OTHERS — 
PETITIONERS 
versus 
BANSO GOPAL TEWARI AND OTHER8— 
Opposite PaARTIHS, 
SASIBHUSAN TEWARI—PETITIONER 
IN No. £63 
UMESH CHANDRA MONDAL anp 
OTHERS—PETITIONERS IN No, 870 
versus 
INDIAN IRON ano STEEL CO. LD.— 
Opposite PARTY IN BOTH. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Dispute concerning rightto bore for minerals—Court, 
jurisdiction cf, to go into questions of possession and 
title—Breach of peace apprehended--Procedure— 
Government of India Act, 1916 (6 and 6 Geo. V, e. 61), 
s. 107—Difference of opinion among Judges— 
Procedure. 


. Where ina proceeding under section 145 of the 
Oriminal Procedure Code, the dispute between the 
parties is not one concerning land and does not 
involve any question of actual possession, but, as 
in this case, concerns the rights of the respective 
parties to carry on boring operations for coal over 
æ specific area, the Ooart has no jurisdiction to 
go into intricate questions of title and possession 
which arise between the parties. If, in such a 
case, there is a likelihood of a breach of the peace, 
proceedings which are simple in nature and which 
summarily and expeditiously dispose of the matter 
should be adopted, and proceedings under section 107 
of the Criminal Procedure Code are more appro- 
priate in such a case than proceedings under 
section 145. [p. 409, cols. 1 & 2 p 4& i, col 1.] 
Where a High Court exercises jurisdiction under 
soction 107 of the Government of India Act, 1916, 
and the Judges hearing a case differ in opinion, the 
-opinion of the Senior Judge prevails. [p. 411, col. 1.) 
In the matter of a` proceeding under 
sestion 145, Criminal Prosedure Oode, now 
pending in the Court of the Sadar Sub. 
Divisional Magistrate, Suri, in the Distriot 
of Birbhum, and 
In the matter of an applieation under 
section 107 of the Government of India Ast 
of 1915, for quashing the said proeeedings. 
FAOTS appear from the judgment, 
i In No, 847. 
Babus Dasarathi Sanyal and Manmatha 


Nath Mookerjee, for the Petitioners, 
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Babus Atulya Charan Bose, Sarat Ohandra 
Bose, Probodh Ohandra Ohatteriee, Bir Bhusan 
Dutt, Mritunjoy Ohatteriee, Jyotish Ohandra 
Pal and Kshtrode Behari Ohatierjee, for the 


Opposite Parties. 
In No, 863. 


Babus Manmatha Nath Mookerjee and 
Pannalal Chatterjee, for the Petitioners. 
In No. 870. 
Babus Manmatha Nath Mookerjee and 


Sutindra Nath Mookerjee, for the Petitioners. 

Babis Atulya Charan Bose, Bir Bhusan 
Dutt and Mritunioy Ohatterjee, for | the 
Opposite Parties in both. 

Babus Dasaratht Sanyal and Manmatha 
Nath Mukherjee, for the Petitioners:—Submit 
that the possession is with the Maharaja of 
Burdwan, The Maharaja of Burdwan never 
parted with the mineral rights. Refer to 
Hari Narayan Singh Deo Bahadur v, 
Sriram Ohakravartt (1), Durga Prashad 
Singh v. Brojo Nath Bose (2). The real teat 
is if the Zemindar has parted with the mineral 
rights. It must be in express terms. Refer to 
Ohristian v. Tekating Narbada Koeri (3). It 
is admitted that in the puinidar’s rights 
there is no mention of the mineral rights. 
As regards the breach of the pease there is 
no apprehension. It is the Polioe who report 
that there will be’a breach of the pease. 

They cannot work the mashinery without 
the permission of the Magistrate. The soal 
was being brought from ontside for working 
the machinery. Lt is the duty of the Magis- 
trate to bind down the wrongful party. It 
is nowhere stated that they were obstructing 
the opposite party. Farther, the Magistrate 
has no jurisdiction. Where is the informa- 
tion before the Magistrate that there is an ap- 
prehension of the breash of the pease regard- 
ing the 5090 bighas of land? Assuming that 
the Magistrate had jurisdiction he ought to 


‘have confined his enquiry under sestion 145, 


Oriminal Procedure Code, to the plase where 
the breach of the pease was apprehended. It is 
all about boring operations, Refer to 


1) 6 Ind. Cas. 785; 37 0.723; 37 I. A. 186; 140, 
X 746; 11 C. L. J. 653; 7 A. L. Je 683; 8 M. L, T, 
öl; 12 Bom, L, B. 496; 20 M. L, J. 669; (1910) M, 
W. N. 809 (P. O.). 

(2) 16 Ind. Cas, 219; 39 O. 696; 16 O. W, N. 48% 
(1912) M, W. N. 424; 11 M. L. T, 337; 9A. L. dJ. 
462; 15 O. L, J. 461; 14 Bom. L. R, 445; 28 M, Lad. 
26, 89 L A. 133 (P. 0.). 

3) 27 Ind. Cas, 471; 19 O, W. N. 796; 20 O, Ln J, 


527, 
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Dhanput Singh v. Ohatterput Singh (4) and 
Quetn-Empress v. Gobind Ohandra Dos (5). 
In the latfér sase the Magistrate sould not 
ĝo beyond thé two Police reports and the 
whole case was based uponthe two Police 
reports. The information must show that 
there is a breach of the peace. Refer to 
the Full Bensh saso in Khosh Mahomed 
Sirkar y. Nazir Mahomed (6), where the case 
in Queen- Hinpress v. Gobind Ohandra Das (5) 
was approved of. 

[CHowpsvri, J.— With regard to” seotion 
145, Oriminal Prosedure Code, will you 
kindly say whether the word ‘land’ refers 
to miteral rights. I want to know that. ] 

It óan come under “other produce” in 
élausé (2) of the sestion. 

[Oourt.—-Is there any case on mining 
rights PJ 
. Babu Atulya Oharan Bose for the Opposite 
Party.—-There is a case in Andrew Yule v. 
A. H. Skone (7). There is anotber oase in 
Sajuddi Mandal v. F. L, Oork (8). 

[UHOWDHURI, J.—The question ir, would 
that be covered by seetion 145, Criminal 
Prosedure Code ?] 

That question has never been argued. 

Thé only obstruction was. with regard to 
Sertain darts bringing ooal to work the 
mashinery and nothing” élse. Refer to 
Maharaj Bahadur Singh v. Raja Ranjit Singh 
Bahadur (9). The grounds upon which the 
Rule was issued has been substantially prov- 
éd. Refer to Emperor v. Abbas (10). The 
dase lays down that where there is an appre- 
bétision of the breach of peace the Magis- 
trate should exercise his discretion. The 
diseretion should be judisially exeroised, 

Babu Manmatho Nath Mukherjee.—I appear 
on behalf of the Maharaja of Burdwan who 
is a party to the proseedings and on behalf 
òf the mokarraridars who are not made 
partier, The Maharaja of Burdwan is ad- 
mittédly the landlord. On the 5th January 
1918 the Maharaja of Burdwan anthorised 


the Parsundi Mining Syndicate to make the 
(4) 20 ©, 518; 10 Ind. Dec. (N. s.) 34°, 
(6) 20 C, 520; 10 Ind, Deo. (N, s.) 852, 
. (6) 388 0. 852,9 0. W. N. 1065; 20, L. J, 269; 2 
Or. L. J. 687. 
(7) 49 Ind. Cas. €47; å P, L.J. 164; 20 Cr L, J. 


199. 
; (8) 46- Ind. Cas. 41; 22 0. W. N. 499; 270. L. J. 
485; 19 Cr. L.-J. 681. 

(9) 11 0. W, N. 885; 6 Cr. la. 7.86. 

. (10) 12.Ind. Cas, 588; 89 O, 150; 140, L. J, 429; 
16 0, W. N, 83; 12 Or, L, J, 569 


boring operations. A boring lease empowers 
the grantee to go upon the land. It does not 
confer pcssession. If there is a dispute bet- 
ween the Indian Iron and Steel Company and 
the person who is in possession of the lands 
where the boring operations aré to be done, 
then the dispute gomes under section 145, 
Criminal Prosedure Code. On the 12th of 
April the Indian Iron and Steel Company was 
authorised to sommence the boring opera- 
tions. The Maharaja of Burdwan executed 
the lease. So far as we are concerned, there is 
no dispute between us and the persons who 
are in possession, The real dispute is with 
regard to certain oart loads of ooal whioh 


-same from a certain place. 


Proseedings ought to have been drawn 
up under sestion 107, Criminal Prosedure 
Code. That nct having been done, the 
Magistrate. now has no jurisdiction. The 
learned Magistrate wbo passed that order on 
the 16th July correstly appreciated the situa. 
tion. The boring operations are not made 
on the whole land. Partioular plots are to 
be seleeted. If ooal is found, then mining 
leases have got to be obtairied from the 
landlords. Proceedings should have been 
taken against the persons who are in actual 
possession of the land where boring operations 
are to be carried on aid the proceeding 
should he sonfiried to that particular plot. 
The real dispute is with regard to the whole 
of the Moueah, I submit section 145, 
Criminal Procedure Oode, does not apply 
here. The section says that the dispute 
must be a real and bona fide dispute. 
Refers tó Emperor v, Ram Baran Singh 
(11). Theré must be a bona fide dispute 
about immoveable properly. As regarda 
the form of proeeedings ina oase like this 
see Bejoy Nath Ohatierji yv, Bengal Ocal Qom- 
pany, Limited (12), The present dase comes 
directly” within the purview of this ruling. 
It is on all fours with the fasts of the pre- 
sent sase, A person oan be said to be in 
actual possession who has touched soal and 
is in possession of the land, The mere faot 
that he has touched coal at a partionlar spot 
eanrot be said to be in actual possession as 
regards coal, Prospective rights would not 
sonfer any righis to the minerals upon the 
parties. We are olaiming the mineral rights, 


(11) 28 A, 406; A. W.IN. (1906) 61,3 Cr, L, J, 


28, 
(12) 23 W, R. Or, 46, h 
¢ 
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Proseedings under seotion 145 of the Crimi- 
nal Prosedure Code would lie if the proseed- 
ings were sonfined to the boring operations. 

it must be a dispute as to the same plots 
of’ land and between the same parties. 
Otherwise, sestion 145, Criminal Prosedure 
Code, does not oome in. Such is not the oase 
here. The objestion is that we are sarrying 
on boring operations at one part of the land 
and the other party at another part of the 
land, I submit that proceedings under sestion 
145, Criminal Prosedure Oode, oannot be 
taken in the present oase, 

The petitioners wanted to limit the pro- 
seedings to the spot where the boring 
operations wera being sarried on. Bat ths 
other side objected to that. The petitioners 
made a petition to the Magistrate to that 
effeat. He heard them but made no order, 
His astion was rather to extend it. The 
petitioners have got license to bore only. 
If the petitioners have the mineral rights 
in the soil then they have the right to 
the land. The Legislature never contemp. 
lated proseedings under sestion 145, Orimi- 
nal Prosedure Code being taken hore the 
dispute comprises the whole 5,000 bighas 
of land but where the dispute is confined 
toa partioular spot. 

The opposite party do not say that they 
have the mineral rights. Upon the Polise 
report it is quite slear tbat boring opera- 
tions are going on, As to the question of pos- 
session I refer your Lordships to Glyn v. 
Hawell (13). The same proposition has been 
laid down in Davis v. Shepherd (14). 


Babu Atulya Oharan Bose, for the 
Opposite Party.—-I submit that the question 
does not involve the question of jurisdis- 
tion, I shallsatisfy your Lordships that there 
is an apprehension of the breach of the 
pease, Thetwo Police reports, as well as 
the institution of prossedings under seation 
145 of the Criminal Prosedure Code by the 
Magiatrate forbidding the two parties from 
fighting eaoh other, show that there was 
suffisient ground for apprehending the breash 
of peace. The words “sollesting man” imply 
aollestion not for boring purposes but for 
obstructing our works, 

The only question is who is in actual 

(13) (1909) 1 Ch, 666 at p. 688; R8 LJ. Oh. 391; 
100 L T. 324; 53 8. J. 263. 

Tig (1866) 1 Oh. 410; 35 L. J. Oh. 681: I5 L. T, 


* 


-Party. 


possession of the minerals. 


possession. It is for the trying Magistrate to 
decide that. Refers to Krishna Kamini v. 
Abdul Jubbar (15) reading at page 194 and 
also at page 183. This is not a question of 
jurisdiotion as suggested by the other side, 
Refers to Bejoy Nath Ohatterji v, Bengal Qnal 
Company, Limited (12), I submit that this ease 
is distinguishable from the present ease, 
Refers to Sujuddt Mandal v. T. L, Cork (8). 

Babu Sarat Chandra Bose for the Opposite 
—As to the point raised by my learned 
friend regarding the mineral rights [ sub mit 
thatthe learned Magistrate has jurisdiation 
to draw up the proceedings. Under sestion 145 
the Magistrate has power to oonfine it to 
the dispute and the dispute must be a 
dispute aonaerning land. The dispute hers 
is as to the subsoil of the*Mouzah Parsundi, 
As soon as it is fonnd that there is a 
dispute regarding land the Magistrate at 
onae aoquires jurisdiction, My party is in 
We have not 
only the sonstructive possession but the 
right of appropriating the minerals. Refers 
to Benridge on Minerals, at page 39. Tha 
Magistrate has jurisdiction as to the dispute 
whieh arises out of the Polisa raporta. 
Under the sirsumstanses, if the proseedings 
are sonfined to one plases then it will 
give rise to a series of disputes and pro- 
ceedings. Now the dispute is sonfined to 
one plase, then the dispute will be shifted 
to another place then it will give rise to 
roving disputes all over the Moucah, The 
evidence is that wa are exercising sots of 
possession, Possession of minerals meang 
the possession of the sub soil. 

As for the question of adding parties 
I have not the slightest objestion. That is 
nota question of jurisdiction. 

Babu Dasarathi Sanyal in reply.—Refers 
to MacSwinney on Mines, at page 242, 
Ohapter XII, 3rd Edition. The only dispute 
is as regards the right to bore. The Magis- 
trate has no jurisdiotion under seation 145, 
Criminal Prosedura Oode, The only doon- 
ments to be ‘relied upon are the two Poliee 
raports. Refers to Qusen-Hmpress v. Gobind 
Chandra Das (5). The present ease does not 
oome under section 145 but it may some 
under sestion 147, The dispute is as to 
the right of boring. Then, tbe question 
may be regarded from another point of view, 
In view of the mokarraridars refers to Kali 

(15) 30 O, 165 at p. 198; 6 O. W. N. 787, 
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Kissen Tagore v. Anund Ohunder Roy (16). 
If the oase does not some within sestion 145 
then it ought to some under section 147. Refers 
to Bathoo Lal v. Domi Lal (17), Kalt Kison 
Tagore v. Anund Ohunder Roy (16). These 
eases lay down that the parties should be 
bound down to keep the peace. 

Babu Manmatha Nath Mukernee in reply.—So 
far as the Maharaja of Burdwan is aonserned, 
my submission is that the name is not men- 
tioned in the Poliee reports. He has given the 
Company the mining lease. Unquestionably, 
upon the authorities as they stand,the mineral 
rights belong to the Zamindars. My party 
has not done anything to break the peace. 
Messrs. Low and Oo. has taken a lease 
from a party who-has ne right to the minerals. 
The Court in taking prosesdings under section 
145, Criminal Prosedure Code, is exersising a 
jurisdietion in whish it must take all the 
surrounding sirsumstanses into sonsiderations. 
The Court does not exeroise its jurisdiction 
properly when it knows that the order that 
will be passed is an order under section 145. 
Relies strongly upon the case in SBejoy 
Nath Ohkatterji v, Bengal Ooal Oompany 
Iimiied (12). The dispute is as to the pos- 
session of mineral rights and the Magistrate 
draws up proseedings with regard to the 
whole of 5,000 brgkas ofSland. I submit that 
the Magistrate has sommitted an error in 
drawing up proseedings under sestion 145, 
Oriminal Procedure Oode. 


As regards the mokurraridars, they made a 
petition to be made parties. They were not 
made parties. The order is without juris- 
diction. Refers to sestion 145 of the Orimi- 
nal Prosedure Code, clause (4). If a man’s 
property is affeeted and a prosesding under 
section 145 is drawn up and the man is not 
made a party, the onlylreason being that his 
name does not appear in the Police report, 
then it is intolerable, It is not necessary 
that the mokurrartdars should have possession, 
it is suffisient that they have some interest in 
it. Refers to the case in Harak Narain Singh 
v. Luchmt Buz Roy (18) in support of his 
sontention. Also refers to aease in Krishna 
Kamini v. Abdul Jubbar (15), where pro- 
ceedings are taken and a man somes and asks 
to be made a party, then it is a question of 


' (16) 23 0. 557; 12 Ind. Dec. (N. s.) 370, 
17) 21 0. 727; 10 Ind. Deo, (N. 5.) 1116, 
18) 5 O.L, R. 287. 
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jurisdiation, and the Magistrate acts without 
jurisdietion if he is not made a party under the 
Sirsumetanses no proseedings can be taken 
under sestion 145. The case ought to some 
under sectionl107. Refers to Chandra Kanta 
Kanjilal v. Emperor (19). Diseretion whieb:the | 
Courts have must be judisially exercised. Pro- 
per sourse whioh the Magistrate ought to have 
taken was under sestion 107. The ease in 
Bejoy Nath Chatlerjt v. Bengal Ooal Oompany 
Limited (12) has been followed in Krishna 
Dhone Dutt y. Trotlokia Nath (20). It laya 
down that right to do a thing upon im- 
moveable property ia different from right to 
the property itself. This aase is an authority 
upon that proposition and has been follow- 
ed in many eases. 

Then, with regard to the mokurraridars and 
lakhtrajdars 1 submit that the order refusing 
to make them parties ought to be set aside. 
No case has been more misunderstood than 
the oase in Krishna Kamini v. Abdul Jubbar 
(16). The jurisdiction of the Magistrate 
should depend upon the information he has 
resoiyed from the Polise. Refers to the Full 
Bensh sass in Sukh Lal v, Tara Ohand (21), 

JUDGMENT.—In these three matters 
Rules were issued on the same day practically 
based on the same fasts. They arise oub 
of some boring operations in Mouzah Parsundi 
comprising of about 5,000 bighas of land 
(4,906 sesording to the Revenue Survey). 
The Iron and Steel Company, who are the 
first party in the proceedings under seation 
145 initiated on the 10th July 1919, obtained 
as petitioners, Rule No. 847 on the following 
allegations, namely, that the Maharaja of 
Burdwan was the Zemindar of the Mouzah 
and sole owner of the minerals and mineral 
rights therein. On the 9th September 1839 
he granted a putini settlement of the Mouzah 
to sertain persons shortly referred to as the 
Ohatterjeos and Misras. On the 5th April he 
authorised one E. J. Seth Sam on behalf of 
the Parsundi Mining Syndieate to goon 
with boring operations in the Mouzah pending 
execution and registration of a formal doou- 
ment and Seth Sam in his turnon the 12th 
April 1912 authorised the petitioners to 
sarry on boring operations therein in a 


similar way. On the 27th September 1918 


J. 464. 

(20) 12 0. 539; 6 Ind. Deo. (N. s.) 866, 

(21) 380. 68; 2- C. L.J. 241; 9 0. W, N, 1046; 2 
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the Maharaja granted Seth Sam a formal 
doeument and Seth Sam in his turn execsut- 
ed and registered a similar doaument in 
favonr of the petitioners on the 2&th April 
1919 sonfirming the anthority given to them 
on the 12th April 1918. The petitioners 
further allege that they were peasefully and 
uninterruptedly earrying on boring operations 
in the Mouzah and were “in possession thereof 
both surface and underground, for boring pur- 
poses by bringing boiler and boring instru- 
ments, fitting machinery, building bungalows 
and ecoly huts, driving bore-holes and bringing 
out coal and exersising various other aots 
of astual possession in other ways;’ that 
the plase where boring operations were 
sstually going on, having been claimed 
by Protapsbandra Mondal and others 
as mokurarridars the petitioners had 
- gequired all their rights inoluding mining 
and mineral rights, if any, by documents, dated 
4th Desember 1918 and Ist February 1919, 
The petitioners further allege that one Mr, 
Sampson of H. V. Low & Company had joined 
hands with the putnidars and had obtained 
an amalnamah from them on the 22nd 
January 1919 to sarry on boring operations 
in the said Mouzakh and that he bad oom- 
meneed boring operations on the 3lat Maroh 
1919 in another partof the Mousch, that he 
had prevented sarts sarrying soal for the peti- 
tioners ata place outside the Mougah about 
three miles from their boring site and a 
breash of the pease being apprehended the 
petitioners had informed the Polise and 
that the Polise thereupon submitted reports, 
Æ On the 19th May the Sub-Divisional 
Officer of Suri passed an order under ses- 
tion 144, Oriminal Prosedure Code, based 
upon the Police reports, dated 6th April 
1919 and 16th May 1919, to the effect that a 
breach of the peace was likely at any moment. 
Therefore, be dirested both parties to abstain 
from doing anything whieh might ogRuse & 
breach of the penaes. 
FF On the 8th July 1919 he passed a fresh 
order that as the first party was trying to 
sommit a breash of the peace in sonnes- 
tion with their boring operations they were 
to be stopped carrying them on. 

On the 9th Jnly the Deputy Superintendent 
of Polise reported that he had failed to effest 
an wmicable settlement that “both parties 
were strong and apparently irrevoeably 
imbued with the idea of righteousness of 
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their claim and possession and asa breash 
of the pease was likely it was neaessary 
to take action under section 107 or 145, 
Criminal Prosedure Code, as soon as possible” 
and thereupon procesdings under sestion 145 
were taken on the 10th July by the Sub- 
Divisional Officer “in respeot of such portion 
of Mouzah Parsundi where the parties had 
set up their boring operations and all 
land in and around sueh plases whish 
they intended to be used for the boring . 
operations,’ The order proseeded thus: 
“Let all these lands be attached by the 
Polise till the disposa] of this sase, Let 
copies of the proceedings be served on the 
parties as well as the lands in dispute and 
all other plases agcording to law.” 

The puénidars and Mr, Sampson and his 
employers were named as the second party, . 
They put -in a petition for amendment of 
the order and the proceedings were aseord- 
ingly amended on the Ist August 1919, 
Other names wereadded and the boundaries 
of the entire Mouzah Parsundi were given as 
being the boundaries of the subject-matter 
of dispute. The dispute was mentioned as 
“soneerning sertain boring operations sarried 
on in Mouzah Parsundi”.and the parties were 
directed to put in written statements of 
their elaim regarding the faot of actual pos- 
session of the land in dispute, 

On the 19th August the parties appeared 
and further applisations were made for ad- 
dition of parties on behalf of the sesond 
party and the samo were granted and 
the prosesdings were again amended. The 
dispute was mentioned as “concerning oertain 
boring operations oarried on at Parsundi 
for possession of the hnderground soal and 
other mineral produsts in the said Mousah.” 
It also directed that written statements were 
to be put in to the respective olaims of the 
parties regarding the faet of actual possession 
of the land in dispute. 

On that day the petitioners put in an 
objeation against the maintainability of the 
maid proseedings, sontending that the only 
overt ast from whish a breash of the pease 
was apprehended proseeded from the side of 
the seeond party, namely, obstrustion to 
aarta oarrying coal for the petitioners, and 
that action should, therefore, be taken under 
section 107, Criminal Prosedure Code, and 
that no proseedings under seation 145 were 
maintainable as the Police report did not 
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disclose any dispute as to possession of 
the entire Mouzah, but only as to the boring 
operations oarried on in certain portions of 
the said Mougah and that the proceedings if 
at all maintainable should be confined to 
those portions. They further contended that 
thee Zemindar alone was entitled to the 
minerals and mineral rights and having 
beon authorised by the Zemindar and having 
carried on boring operations, were in actual 
possession thereof and the sesond party having 
been mere wrorg doers claiming title through 
tha putindars who had no right. to the 
minerals and mineral rights conld not ba 
said to have sush a slaim to possession as 
would justify proceedings under esestion 145. 

The Sub. Divisional Magistrate ‘overruled 
these objeations and agiin amended these 
proceedings mentioning that the dispute was 

concerning certain boring operations carried 
on in the Mouzah for possession of the under- 
ground soal and other mineral produets in 
the said Mousah” and written statements were 
again directed to be filed regarding the faot 
of astual possession of the land in dispute. 
Written statements were filed and svidence 
was directed to be produced on the Ist 
September 1919. The petitioners filed a list of 
26 witnessesto be summoned on their behalf, 

On the lst September 1919 the sesond party 
verbally applied fora furthemmendment which 
was objected to by the petitioners but the Sub- 
Divisional Officer amended the procsedings 
for the fourth time stating that the dispute 
was “sonserning possession of the under 
ground coal and other mineral produsts in the 
said Mouzah” and the parties were direated to 
put in written statements of their respestive 
claims regarding the fact of actual possession 
of the land in diipute. 

The petitioners applied for the inclusion 
of the moxurrartdars whose rights they had 
acquired as additional parties, which was 
refused. The mokarraridars themselves ap- 
plied to be added and they were also refused 
on the .Ist September 1919 which is the 
subject-matter of Rule No. 870, They alleged 
that they were vitally interested in the 
subject-matter and that if the Maharaja of 
Burdwan had not got the mineral and mining 
rights they as mokarraridars had them and 
that they had transferred suah rights to the 
first party petitioners. 

The third Rule relates to the application 
0! ove Soshi Bhusan Tewari as one of the 
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lakherajdars of oertain portions of the Mouzah, 

It is quite slear that the dispute is as 
regards the right to sarry on boring opera- 
tions in the said Mouzah. The first party 
petitioners claim such right upon a grant by 
the Zemindar, that Sampson, thatis to say, 
Low & Company, on the otber hand claim a 
similar right from the putnid«rs. The issue 
as between the Zemindar and the putnidare 
is as to whether there being no express 
mention of the mining rights and minerals 
in the grant by the Zemindar to the putni. 
dars as alleged by the Zemindir the putni- 
dars ara at all entitled to such rights. . The 
Zemindar relies upon the resent Privy 
Oounsil rulings and asserts that the putni- 
dars have no sneh right. The putnidars 
alleged that they have been in possession of 
the Mouzah from long before 1839 and prior 
to the desennial settlement, that one Mritun- 
joy Chatterjee had cepeuted a registered. 
kabuliyat in favour of the puinzdars in Decem» 
ber 1907 in respect of the underground 
right of Nij Mouzah Nakrakuda whioh inolu- 
des Mouza Persundi and that Mritunjoy had- 
let out sueh rights tothe. Indian Mineral, 
Syndicate in Maroh 1917 who in their turn 
had leased them out to the Tata Iron and 
Steel Oo., Limited, and that the company were 
“in possession of the Mousah both surface and- 
soil by bringing boiler, boring instruments, 
fitting machinery and building bungalows and. 
eouly hute, driving yehioler, sinking shafts and 
bringing out coal and exercising other divers 
acts of aatual possession singe June 1917;” that 
Low & Oo, had taken a settlement of the 
surfase and underground rights of Mousah 
Parsundi from the putnidars the Chatterjees 
and mokarraridars the Misras and have been 
“in peaceful and undisturbed possession by 
making borings, sinking shafte, raising soal 
and testing fire clay and digging stones;” that 
Low & Co, having derived their title from. 
the putintars have been exeraising asots 
of possession and were in astual possession of: 
the minerals of the whole Mougah by making 
borings and sinking shafts and raising fire 
olay and ooal and other minerals since 
January 1919.” They sontend that the sole 
question for determination is as to who was 
io actual possession of the disputed land at 
the time of the initiation of these proceedings, 
The seaond party say that the first party have 
not sarried on any boring operations al- 
though they may haye sollested maghinery 
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and men for that purpose, but that they 
themselves had bored in at least four different 
plases and that two of their shafts were 
about YO and 116 feet deep, a fast reported 
to by the Distrist Superintendent of Police 
on the 9th July 1919, They further contend 
that the dispute is as to the right to sarry on 
boring operations over the whole of the 
Mouzah and notin respect of portions in whioh 
boring operations sre said to be going on and 
that it is not possible to give the boundaries 
of the separate plots where the boring opera- 
tions are said to be going on and that thess 
proceedings should, therefore, cover the whole 
of the Mouzah. 

The Mousah was originally let ont to putni- 
dars. The pnuinidars have let out portions 
to mosurarrzdars and the mokurarridars have 
tenants under them. The Mouzah isa very 
large one. The surface appears to be in the 
astual possession of tenants. 

The first party contends that there has 
been no dispute with regard to the boring 
operations earried on by the second party 
- which have not been interfered with, and say 
that they do not intend to interfera with 
their Loring operations where they are being 
carried on ; that so far as their own boring 
operations are concerned the tenants at the 
plase do not object ; that they have got their 
consent; that there was no dispute between 
them and the tenants who were in actual 
possession of the tracts where they were 
carrying on their boring operations. Mere 
recital of the above fasts shows that the ques- 
tion of title in this matter is one of consider- 
able diffioulty in this case and involves a 
construstion of dosuments, determination of 
rights of land owners prior to the desennial 
settlement and after the permanent settle- 
ment, and the sonsideration of Privy Counsil 
oases. It also involyes a consideration of 
what is meant by possession in suah matters 
and the difference between actual and oona 
atruetive possession in the oase of mines and 
minerals, The fast that the proasedings 
-were amended four times shows that the 
Magistrate had difficulty in his own mind as 
to how to word the nature of the dispute. 
The dispute is not only as between the 
Zemindar and the putnidars but also between 
the puinidars, mokurarrédars, alleged lakheraj- 
dars and actual tenants. What the Court has 
to find in proeeedings under section 145 is 
aofual possession only, Actual possession of 
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the surfase where the boring operations may 
havs to be aarried on is presumably in the 
tenants of the land. Finding of sush actual 
possession will not help the matter at all, 
Sinking of a shaft and touching ooal may be 
said to give title to the underground seam; 
but it is not for a Oriminal-Oourtto deal with 
these matters. It is not the funetion of that 
Court to go into such complisated questions of 
title and possession including that of adverse 
possession and of sonstrnetive possession 
of wide areas inferred from actual possession 
of limited areae, based upon disputed oon- 
trastual rights and obligations and sontested 
by independent olaimants. The actual dis- 
putants do not hold mining leases but merely 
prospesting licenses, We have seen sopies of 
the Amalnamah of the sesond party and the 
prospecting lisenses of the first party. A 
license to dig minerals sonfers no estate or 
interest in the soil or mine sontaining them. 
Nor deces it sonfer any estate or interest 
in the minerales before they are astually 
gotten.. A license to dig minerals, conpled 
with a grant to carry them away, is a profit 
a prendre, an inoorporeal hereditament lying 
in granf, and if exercised by an astual 
taking of possession it, may be the subject- 
matter of use and ossupation; and (if exelu- 
sive) may be, and (even if non-exclusive) 
probably may be, the subject-matter of an 
action to recover possession, 

The dosument, so far as we have seen them, 
give the holders a right to bore and in the 
event of their finding coal certain terms are 
to be arranged between the parties and leases 
granted. Ido not think that, in a oase like 
this, the dispute is one oconserning land 
involving a question of actual pcssession. 
What is actually in possession of the parties 
is not in dispute, but what has given rise to 
the dispute between the parties is the right 
claimed, by the first party, petitioners, and the 
sesond party, Low & Oo., to bore holes for pros» 
pesting purposes over the entire Mougah, I do 
not think that the Oourt has jurisdietion in a 
matter of this sharacter to go into questions 
of title and possession which will arise be- 
tween the various parties claiming and inter- 
ested in the land both surface and under. 
ground, 

A somewhat similar case is that of Bejoy 
Nath Ohatterii v, Bengal Coal Company, Limit- 
ed (12). The learned Judges there held that, 
although Oourts are anzioys uot to unduly 
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tie the hands of Magistrates who are respon- 
sible for maintaining the peace, the High 
Court has-always so construed the provisions 
of sestion 530 (corresponding to our present 
seation 145) and the corresponding provisions 
of earlier enastments on the same subjest, as 
to- take oara that the Magistrates do not 
voluntesr deeisions on question properly 
eognisable by other Courts and unnecessarily 
complicate investigations whieh afterwards 
take place in those Courts, That oase 
related to a dispute regarding the right to 
dig for soal on some land comprised within 
the limits of the Mouzah which belonged to 
the proprietors under whom both the con- 
tending parties claimed. In that oase the 
question of actual possession of the whole 
Mousah was raised and itiwas asserted by one 
party that they were in ‘possession of the 
whole of that property. It was slear in 
that sase, upon the terms of the dooument 
relied upop, that all that the Ooal Company 
took under the grant -was the right to dig 
for soals under sash portions of the estate 
na might be found fit for the purpose. 
Sueh right was distinatly limited to purposes 
ancillary to the working of coal under- 
ground, The learned Judges there say 
that the jurisdiction of a Magistrate under 
section 530 is defined in these words, “that 
. if be is satisied that æ dispute likely to 
induce a breach of the pease exists oon- 
cerning any land or the boundaries of any 
land or oeoncerning any houses, water, 
fisheries, erops or other produse of land 
within the limits of his jurisdistion, he is 
dirested, without reference to the merits of 
the elaims of any party to a right of 
possession, to proseed to enquire and deoide 
whieh party is in possession of the subjest 
of dispute.” It is praotioally the same thing 
under the present seetion, The learned 
Judges held that the possession in regard 
to whish a Magistrate’s jurisdiction under 
seotion 530 should be exercised must be 
of a real and tangible eharaster. They 
thought that when a party olaimed under 
a dosument or agreement the right of 
doing certain things over a large extent 
of territory, the performanse of asts under 
guoh alleged right in one portion of the 
ground .over whioh the right extenda, 
. although it may be good and gnffisient for 
the purpose of keeping alive that right so 
be. to be an answer fo the plea of limita, 
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tion raised in a sivil suit, was not of 
itself a suffisient poasession on which the 
Magistrate’s order under section 530 may be 
based for the purpose of forbidding in 
a distant -losality aots not necessarily in 
sonflist with sush possession, though at 
variansa with the right. They thought 
that the Magistrate was not the proper 
forum for determining such questions. I 
take the same view in this sage. 

Ons is always extremely unwilling to 
interfere with tbe ordera of a Magistrate 
who is the proper authority for maintain- 


‘ing the peace, but I am of opinion that 


the same object san well be attained in 
thia oase by taking proseedings under 
section 107, Criminal Prosedure Oode. It 
is said that sush proseedings may ba 
infrustuous ag the man bound down may 
be immediately changed and re-plased by 
another set. There is no diffculty in 
binding down the prinsipal officers in 
eharge and any ohanga in the officers ean 
be immediately supplemented by taking 
prosesdings against the re-plased meu. Some - 
vigilance is to be expested from the 
authorities. There has bsen no disturbance 
of any kind for a sonsiderable number of 
months. No doubt there is a statement 
in the report that men had been oolleoted 
on both sides; buf it is oslear from the 
itself that sueh men had been 
sollested for the purpose of samping on 
mining operations. They are not mentioned 
as lathialse and no referenes is made that 
these men (soolies) who haye been brought 
upon the land for the purpose of earrying 
on the boring operations have. seommitted 
any unlawful asts. The only unlawfal aot 
mentioned is the stoppage of the first 
party’s oart by the sesond party three 
miles away from the spot where they were 
preparing to carry on boring operations, 
and outside the Mousah in question. 

I am sorry that my learned colleagua 
is of a different opinion. He thinks that 
the matter is sonceluded by the fact that 
the report shows that there is a likelihood 
of a breash of the pease and the dispute 
sonserna land, He is opinion that if the 
Magistrate is unable to find possession he 
will ast under section 146, if nesessary, and 
that at this stage. we ought not to inter- 
fere. I am of opinion tbat proceedings 
nnder sestion: 146 . with regard to sush 8 
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large Mouzah may cause great injustice to 
the persons in-aetual oseupation, It strikes 
me also that if proseedings under section 107 
may be rendered nugatory by re-plasing 
the meu bound down by different sets of 
men, proseedings under sestion 145 may 
also be made nugatory by persons who 
are not actusl parties to these prossedings. 
All tho persons interested iu the Mouzah 
are not before the Court. The mokurari- 
dars and lakhrajdars and astusl tenants 
of the whole Mousch are not before the 
Oourt. 

While I feel that it is onr duty to 
support a Magistrate in orders passed by 
him to prevent breashes of the peace, it 
is: also a duty oast upon us to see that 
‘proceedings are adopted whish are simple 
in their nature and which may be 
summarily and expeditiously dealt with. 
I ‘think that proseedings under section 107 
ought to be adopted. We agree with the 
ruling of this Court in Moniram Bewah v, 
Mirjan Sardar (22), that in such matters 
the Senior Judge’s opinion prevails as the 
jurisdiction exercised by this Oourt is 
under seation 107 of the Government of 
‘India Act cf 1915, and not under the 
‘yevisional sestions of the Oriminal Pro- 
sedure Code. < 

We direct that the proceedings under 
section 145 are to be set aside and that the 
Magistrate will take proceedings under 
seotion 107 if so advised, and if he 
considers the same necessary. All the 
three Rules are made absolute. 

Rules made absolute, 

(22) 64 Ind, Cas. 169; 240. W. N. 97; 31 0, Led, 
188; 21 Cr, L. J, 25; 44 O. 438. 
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ALLAHABAD HIGH COURT. 
OURIMINAL Revision No. 414 or 1920. 
August 16, 1920, 

Present Mr. Justise Gokul Prasad. 
MOLAI AND OTHERS— PETITIONERS 


t67 Sus 


BMPEROR—Oppositse PARTY, 
Penal Code (Act XLV of 1860), s. 879—Attachment 
of property without warrant—Property removed b 
guner—Offence, whether committed. - 


~ 
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. Acoused having failed to repay a takawi advance, 
his property was attached, but the attaching officer 
had not with him, at the time of the attachment, 
a warrant of attachment: the property was subse- 
quently ordered to be sold when it was discovered 
that the accused had removed it, he accordingly was 
placed on his trial and convicted under section 879 
of the Penal Code : 

Held, that as the attaching officer had not*with 
him a warrant of attachment at the time he 
attached the property there was no valid attach- 
ment and, consequently, the conviction of the 
acoused could not be sustained. [p. 412, col. 1.] 


Criminal revision from an order of the Ad- 
ditional Sessions Judge, Allahabad, at Mirza- 
pur, dated the 26th June 1920. 

Mr. Uma Shanker Bajpai, for the Appli- . 
sants, 

Mr, R. Malcomson, Assistant 
Advocate, for the Crown, 


JU DGMENT.—This is an applisation in 
revision against an order of the Sessions 
Judge of Allahabad, sonfirming an order of 
Mr, Radha Mohan, Magistrate First Olass of 
Mirzapur, which has arisen under the follow- 
ing eirsumstanses:—Takaw: loan was ad- 
vansed to a certain number of persons on 
there joint and several responsibilities. Exaept 
two, all the debtors repaid the advances made 
to them. So faras these two debtors were 
sonserned, the Tahsildar made a report that 
efforts had been made to realise the loans 
but with no resudt. He solicited orders for 
the attachment of the property and obtained 
the necessary orders from the Magistrate of 
He direasated the gurkamin to 
make the attashment and the property was 
attashed and put by the amen in charge of a 
shahna. The attashment having praducsed no 
effest, the amin was direoted by the Tahsil- 
dar to-sell the property and, when he arrived 
at the spot, it was reported by the shahna 
that the property (eropa) was taken away by 
the owners, that is, the assused, The defenae 
taken waa-that wild boars had ‘destroyed the 
erops, but the first Court same to the sonelu- 
sion that the ascused committed the offenee of 
theft inasmush as they removed the property 
whioh was in possession of the shakna and 
that the story cf the property (oropa) having 
been destroyed by wild pigs was a myth, The 
applicants in revision went up in appeal to the 
Additional Sessions Judge and it was argued 
before him that, inasmush as there was no 
valid attashment, there was no theft. The 
learned Additional Sessions Judge, in the 
course of his judgment, saya that “when the 


Government 


Lod 


theft. 
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qurkamin took standing crops into his ous- 
tody and placed itin the austody of shahna 
that amounts to attashment. Besider, all the 
acoused admit thatthe property was attached,” 
and he maintained the osonvistion. I am 
surprised to see this new proposition of law 
laid.down by the Jearned Additional Sessions 
Judge of Mirzapur. The rules regulating 
recovery of iakawt loans are embodied in 
section 5 of Aot XII of 1884, and lay down 
that the same procedure has to be observed 
as in the oase of arrears of Govarnment 
revenue. ‘Ssstion 149 of the Land Revenue 
Act No. III of 1201 lays down that “every 
attachment and sale ordered under this 
sestion shall be made according to the law 
in forse for the time being for the attash- 
ment and sale of moveable property ander the 
decree of a Oivil Court.” So far as the 
Civil Courts.are sonserned, there san be no. 
legal attachment unless the attaching officer 
has in his possession a warrant of attachment 
issued by a sompetent authority, In the 
present oase it is admitted that there was no 
warrant at all; therefore, the attaahment if 
it could ba salled so, under aover of the order 
of the Tahsildar was no attashment in law. 
The mere fact that the aseused thought that 
there had been an attashment does not make 
the attachment a valid one. The remarks of 
the learned Additional Seagions Judge are 
incomprehensible. There having been no 
valid attachment effestive in law, there was no 
transfer of legal possession and the property 
continued to be, in the eyes of the law, in the 
possession of the ascused. Therefore, the 
accused could not be said to have committed 
Iam supported in this view of the 
validity or otherwise of the attashment by 
the case of Emperor v., Ganesh Lal (1). I 
am in full asaord with the reasons given by 
Aikmar, J., in that oase. J am informed that 
the takaw: due has been paid since but that, 
of course, does not influence my desieion stat- 
ed above. J, therefore, quash the sonvistion, 
set aside the sentence and direst trat their 
bail bonds be discharged, 


Conviction quashed. 


(1) 27 A. 258; A. W.. N. (1904) 229; 1 Or. L. J, 
896; 1 A. L. J. 595. 
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LAHORE HIGH COURT, 
Orrminan Reviston No. 1040 or 1920, 
Ostober 30, 1920. 
Present:—Mr. Shadi Lal, Chief Justise, _ 
EM PEROR—Patirtonge 
versus 


SU HEL A—Responpent, 

Restriction of Habitual Offenders (Punjab) Act (V of 
1918), s. 8—Order of restriction for period emceeding 
one year——Confirmation by Sessions Judge, whether 
necessary, 


An order of restriction for a period exceeding 
one year passed under the provisions of the 
Restriction of Habitual Offenders (Punjab) Act does 
not stand in need of any confirmation by the Sessions 
Judge. [p. 418, col. 2.) 

Oase reported by the Sessions Judge, 
Karnal, with his No. 876 of 3rd July 
1920. 

GROUNDS.—Notiss was issued to the 
accused Subelu, a Gujar of Mauza Asan Kalan, 
Tahsil Panipat, to show cause why ‘he should 
not be required to furnish a bond for 
Rs. 500, with one surety in a like sum, to ba 
of good behaviour for three years, or ta 
be restrieted for a period of three tar 

On the 14th May 1920 Mr, E. A, Pen. 
hearow, exersising powers of a peeves 
first Olass, in the Karnal Distriat, passed an 
order direating that the said Suhelu ba 
reatristed in his movements to his village 
Asan Kalan for a period of three years, 
and submitted the resord of this sase to 
this Oourt for sonfrmation of his order. 

The oase coming up for hesring in this 
Court on the 14th June 1920, the file WAS 
returned to the Magistrate on the ground that 
the Habitual, Offenders (Punjab) Act V of 
1918 did not require confirmation by the 
Sessions Judge of any order by a Magistrate 
restrioting an acoused for a period exceeding 


one year, As, however, some more 
oases of the same nature have been 
referred to this Court, I have deemed 
it expedient to obtain the file of 


Suhelu’s oase again from the Magistrate's 
Court with a view to referring the question 
to the High Oourt for a raling. 

Under seetion 123, Criminal Prosedure 
Ccde, a reference is made to the Sessions 
Judge only in those osases where the 
sasused, having been ordered to furnish 
security for a period exeeedirg one year, 
fails to’ do so and is committed to prison ip 
gonsequence, 
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I am unable to find anything in the 
Habitual Offenders (Punjab) Act whioh makes 
the provisions of gestion 123, Criminal Prose: 
dure Code applicable to proseedings under 
it.¢ Section 8 (1) merely empowers a Sessions 
Jadge in a oase referred under sec‘ion 1238, 
Criminal Procedure Code, to substitute an 
order of restristion for one requiring the 
aceused to furnish seourity, 

Under the Criminal Prosedure Code an 
appeal lies to the District Magistrate from 
an order passed under section 118, bst no 
appeal whatsoever is provided for against 
an order passed by the Sessions Judge 
under sestion 123 (3) of the Code. That 
order is an original one and not simply 
one of sonfirmation of the Magistrate’s 
order. Under sestion 13 of the Habitual 
Offenders (Punjab) Act, the Distriet Magis- 
trate has power to hear appeals against orders 
of restriotion passed by any Magistrats in the 
distriat. 

This does not include an order passed 
by a Sessions Judge under section 8 (1) of 
the Act. If, then, a Magistrate passes an 
order of restriction for a period exseeding 
one year and suoh order is eonirmed by 
the Sessions Judge the original order being 
that of the Magistrate, an appeal would 
still lie to the District Magistrate not- 
withatanding the order of the Sessions Judge 
confirming that of the Magistrate. Sacha 
state of things was surely never contemplated 
by the Legislature. 

For the reasons given, I refer the ques- 
tion as to whether an order of restristion 
fora period exceeding one year, passed by 
a Magistrate under the provisions of the 
Habitual Offenders (Punjab) Act V of 1918, 
requires to be confirmed by the Sessions Judge, 
to the Hon’ble Judges of the High Court for 
orders. 

Sardar Bahadur Sardar Mehtab Singh, 
Publio Prosesutor, for the Petitioner. 

ORDER.— The question for determination 
in this case is, whether an order of restris- 
tion for a period exseeding one year passed 
by a Magistrate under the provisions of the 
Restriction of Habitual Offenders (Punjab) 
Aot, (V of 1918), requires sonfirmation by the 
Sessions Judge. Now, I have perused the 
relevant sections of the aforesaid Aot and 
am unable to discover any provisioa whioh 
requires the Magistrate to submit the-pro: 
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seedings to the Sessions Judge for his 
confirmation. It is true thatin the Oriminal 
Prosedure Code there is a provision, eon- 
tained in seotion 123, which makes it obliga- 
fory upon the Magistrate to submit the 
proseedings in connestion with an order 
requiring a person to furnish seourity to 
the Sessions Judge for sonfirmatior, but 
that provision applies only t3 a case where 
the period for whieh security is demanded 
exceeds one year and the person agaiast 
whom fhe order is passed doss not comply 
with it. In that case, failure to furnish 
security renders the man liable to im- 
prisonment, and probably it was for this 
reason that the Legislature provided that 
a superior Court should examine the pro- 
ceedings before the man is sent to jail. 

Now, that reason is wholly wanting in 
the oase of a person whose movements are 
restricted under Act V of 1918. Ifhe dis- 
obeys the order, then he sannot forthwith 
be sent to jail. He can be only prosesuted, 
and tha propriety of sonyistion oan be 
questioned on an appeal from the order of 
conviction. It ie, therefo.e, clear that there 
is no danger of a person dealt with under 
the aforesaid Aot to be sent to jail without 
the Appellate Court adjudicating upon the 
question whether the order of imprisonment is 
or ia not justified. 

Ascordingly, I am of opinion that the 
order of restriction for a period ex: 
ceeding one year passed under the pro- 
visions of Act V of 1918 does not stand in 
need of any aonfirmation by the Sessions 
Judge, 

Order accordingly, 


ENRETE maka kama ana 


ALLAHABAD HIGH COURT, 
Caiminat Revision No, 410 or 1920. 
August 20, 1920. 

Present: —Mr, Justise Gokul Prasad, 
ZTAULLAH KHAN AND orgers— 
APPLICANTS 
Cersus 


EMPEROR —Opposirs Parry, 
Criminal Procedure Code (Act Y of 1898), s. 107— 
Magistrate, power of, to proceed against person within, 
jurisdiction, whose residence is outside jurisdiction, 


aid 


ADEP® REDDY Y. RAMAYYA, 


- The fact that a person is within the territorial 
limits of the jurisdiction of a Magistrate when an 
apprehension of a breach of the peace arises, is 
sufficient to give the Magistrate jurisdiction to 
bind such person over under section 107 of the 
Criminal Procedure Code, and such jurisdiction is 
not ousted merely because the person to be bound 


over has his place of residence outside the jurig- - 


diction, 

Criminal revision from the order of the 
Diatrict Magistrate, Basti, dated the 16th of 
February 1920, 

Mr. M. D. Agarwala, for the Applicants. 

The Assistant Government Advoaate, for 
the Crown. 

JUDGMENT.—The only point raised in 
this revision is that the Magistrate had 
no jurisdiction to bind over the acoused 
ander sestion 107 of the Criminal Prosedure 


Code, inasmuch as the asoused does not reside 


within the territorial limits of bis jurisdic- 
tion. It is true that in the oase of a Magis. 
trate of the first Class one of the necessary 
requisites to authorise him to pass an order 
under section 107 of the Criminal Prosedure 
Code is that the person informed against 
and the place where the breach of the pease 
‘or disturbance is apprehended are within the 
Josal limita of the Mé&gistrate’s jurisdiction. 
The sontention on behalf of the applicants 
is that the accused are residents of a plase 
outside such jurisdistionand, therefore, the 
Magistrate had no power to bind them over 
to keep the peace under seotion 107 of the 
Crimimal Procedure Code. I eannot agres 
to this sontention. The words “is” and “are” 
used in this seetion have been the subjeat 
of several sases and have been held to be 
synonymous with “resides” and reside” vide 
Rajendro Ohunder Roy Ohowdhry, In the matter 
of the petition of (1): Dinonath Mullick v. Girjt 
-Prosonno Moohkerjee (2) and Jaiprakash Lal, 
In the matter of the petition of (3). It has 
been further held in the oase of Shama 
Oharan Chakravartt v, Katu Mundal (4) that 
temporary vesidence is sufficient to give a 
Magistrate jurisdistion to act under that 
sestion. It has been found that in the 
present oase the asoused were within his 
jurisdiction when the apprehension of the 


(1) 11 0. 787; 10 Ind. Jur, 221; 5 Ind.. Deo, (N. 8.) 
50 


É 2) 12 C. 188; 6 Ind. Deo. (N. s) 91 
(a 64.26 (P.B); A. W. N. (1883) 208; 8 Ind. 


-D ©, {n. 8.) 641. 
4) 24 G, 344; 1 G. W. N, 129; 12 Ind. Dec, 


(nN. D) 897, 
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breach of the pease arose and Ido notges 
how if oan reasonably be said that the 
order passed by him was ultra vires. tf 
the interpretation sontended for by the 
learned ¥akil, who appears for the applicants, 
is. correst it simply means that the ad- 
ministration of jusbise would in some oases 
ba impractisable, and a man residing on the 
boundary of a partioular district eannot 
be prevented from making preparations for 
committing a breash of the peaos in . that 
distriot although he might be going there 
every hour of the day. This will seriously 
interfere with the: administration of justice, 
I agree with the view of the Caloutta High 
Court referred to above and hold that the 
Magistrate had jurisdiction to bind over the 
acoused for keeping the peace. The applioa- 
tion is rejeoted. 

Application rejected, 





MADRAS HIGH COURT. 
Catuinat Revision Oase No, 18 or 1920. 
(Criminac Revision Permios No, 16 
or 1910). 

March 19, 1920. 
Present :—~ Mr. Justics Oldfield. 
A. B. ADEPU REDDI—Accosgsp — 
PETITIONER ` 
VETEUS 
K. RAMAYY AQ OMPLAINANT — 


RESPONDENT, 
Criminal Procedure Qode (Act V of 1898), ss. 517, 622, 
applicability of —Force, use of, proof of. 


Section 517 of the Oriminal Procedure Code is 
limited in its application to moveable property, [p. 
415, col, |.] 

In order to make section 522 applicable to im- 
moveable property it is not necessary that force 
should be “dn ingredient of the offence of which the 
accused is convicted, provided the use of force 
appears from the evidence, [p. 415, col. L.] 


Petition under sestions 435 and 439 of 
the Oods of Oriminal Proaedure, 1898, 
praying the High Oourt to revise the judg- 
ment of the Court of the Sub Divisional Firat 
Olass Magistrate, Rajampet, dated the 16th 
December 19:9, in Oriminal Appeal No. 63 
of 1919 preferred against the judgment of 
the Court of the Third Olass Magistrate of 
Rajmpet, dated the 3lst Ostober 1919, in Ori- 
minal Case No. 416 of 1919, 


Val, Lit) 


MAHAR SINGH U. EMPEROR. ; 


Mr, N. Ohandrasekhara Atyar, for the Peti- 
tioner. 

Mr. L. A. Govtndaraght.a Atyar, for the 
Complainant. 

The Public Proseoutor, for the Govern- 

- ment, 

ORDER.—The Deputy Magistrate has 
held, on the strength of a Lower Burma 
ruling, that sestion 517, Criminal Prosedure 
Code, applies to immoveable property. He 
should confine himself to the rulings of 
the High Oourts in whioh, for the present 
purposes,he would have found ample guidances, 
See Batsweswar Singh v, Bhola Nath Pathuk 
(Hmpsror) (1) and Ahmed Ali vw, Keenoo 
Khan (2), Section 517 must be regarded as 
applying to moveable property only and the 
only question is, whether seetion 522 is 
applicable, 

It is not nesessary, in order to its ap- 
plisability, that forsee should be an ingredient 
of the offence of which sosused is sonvist 
ed, if the use of forse appears from the 
evidence. There seems in the present oase 
to be evidenos, on whioh a finding in favour 
of the use of the osriminal forsee oan be 
reashed. The Deputy Magistrate’s order as 
to possession is set aside.and the ase re- 
manded, so that it may be restored to the file 
and the appeal, so far as it relates to pos- 
session, may be re-heard in the light of the 
foregoing, The petition is dismissed so faras 
it relates to the sonvistion. 

M, 0., Ps 

Petition dismissed as to conviction ; 


Order set aside as to possession, 
(1) 22 Ind. Cas. 751; 18 O. W. N, 1146; 16 Or. L. J. 
; 


(2) 1 Ind, Cas, 292; 860. 44,180, W. N. 77; 9 Or. 
L. ds 294, 





ALLAHABAD HIGH COURT. 
CarminaL Revision No. 466 oF £920, 
September 29, 1920. 

Present :—Mr, Justioe Gokul Prasad. 
MAHAR SINGH AND OTHERS-—— APPLIGANTS 
versus 
EMPEROR—Obppostre PARTZ. 

Oriminal Procedure Code (Act V of 1898), s. 537 
(a)—Warrant for arrest of woman in abduction case 


Magistrate omitting to record reasons for issue of 
warrant—Irregularity. 


The omission by a Magistrate to record, in 
the first instance, his reasons for issuing a warrant 
e 
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of arrest against the alleged abducted woman in 
a case under section 498 of the Penal Oode, amonnts 
to a mere irregularity within section 537 (a) of 
the Criminal Procedure Code, [p. 416, col. 1.] 

Oriminal revision from an order of the 
District Magistrate, Moradabad, dated the 
23rd of June 1920. a 

The Hon’ble Mr. Raza Ali, for the Appli- 
cants. 

Mr. R. Malcomson, Assistant Govern. 
ment Advooate, for the Crown. 


JUDGMENT.—It seems that in the early 
part of February last one Niadar made a 
somplaint against Mawashi and Naurang 
under sestion 498 of the Indian Penal Code 
for the abduction of his wife, Musammat 
Hardei. The Magistrate examined the oom- 
plainant and, on the complainant stating that 
a warrant should be given to him for bring- 
ing the woman to the Court or else the 
aosused would remove her from their house, 
the Magistrate issned a bailable warrant for 
her arrest. Two constables assompanied the 
oomplainant and arrested the woman. No one 
stood surety for her and, as they were taking 
the woman along, the asoused came up and 
resoued the woman, but very little hurt was 
sanged to the polisemen. They were tried by 
a Magistrate of the second Olass and son- 
vioted. They weg up in appeal to the Dia- 
triot Magistrate who dismissed ths appeal 
saying that there was no aruse for interfer- 
enso as the offense had been brought home 
to them. The points raised before me in 
revision are two,—(1) That the order for the 
arrest of the woman who wag not an ascused 
person was illegal, and (2), that the Magisa 
trate had not resorded his reasons in writing 
as is required by the express provisions of see- 
tion 90 of the Oriminal Prosedure Code. The 
oase of Sukheswar Phukan vy. Emperor (1) is 
quoted in support of this contention. I have 
not been referred to any decision of this 
Oourt on the point. I have sarefully gone 
through the oase above-mentioned. The 
Caleutta case was desided ex paris in the 
absenoe of any appearance on behalf of the 
Grown, The only thing to guide the Judges 
in that ease was the order-sheet. The pro» 
visions of section 537 of the Oriminal Pro- 
cedure Code were not even noticed. In the 
present oase it appears that the eomplainant, 
when being examined, expressly stated that 


(1) 11 Ind. Cas. 598; 88 O. 789; 160. W.N 
1001; 15 O, L, J, 186; 12 Or. L, J, 409, 
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the addased would remove the woman, if 
they came to know that her presence was 
required by the Court. This being sworn 
to, the Magistrate was justified in passing the 
order for a warrant which he did. Having 
regard to the provisions of sestion 557 of 
the Oode of Criminal Prosedure, olause (a), I 
think that the mere omiasion in the present 
oase in recording the reasons for the issue of 
a warrant in the frat instance amounted to 
a mere irregularity, and would not vitiate 
the proceedings. It is not shown that, from 
any point of view, the acoused has in any 
way been prejudiced, I would, thérefore, 
affirm the conviction and sentense and dis 
miss the application. The aconsed must 
surrender to his bail to serve out the remain- 
der of his sentense., 


Application dismissed, 


LAHORE HIGH, COURT. 
CRIMINAL Revision Case No. 1092 or 
1920, 

Ostober 29, 1920. 

Present :—Mr. Justice Chevis. 
TAQI SHAH—Accosep— 
FETITIONER 
VETSUS 
EMPEROR — RESFONDENT, 

_ Criminal Procedure Code ‘Act V of 1898), s. 256-— 
Accused, right of, to summon prosecution witnesses for 
cross-enamination—Magistrate, whether can direct 

payment of costs. 


Section 256 of the Criminal Procedure Code gives 
the accused an absolute right to re-call prosecution 
witnesses for cross-oxamination at the exoense of 
the prosécution, and it is not open to the Magis. 
trate to order the accused to pay costs for re-calling 
those witnesses. 

Case reported by the Sessions Judge, 
Rawalpindi, with his No. 932 of 17th July 
1920. 

FAOTS.—Tagi Shah, who is accused in a 


oase under section 498, Indian Penal Code,. 


in tbe Court of Sardar Hira Singh, Assis. 
tant Cantonment Magistrate, Rawalpindi, 
applied to re sali proseoution witnesses for 
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oross-examination after the sharge. The 
Magistrate, by his order, dated 8rd June 
1920, ordered the petitioner to deposit the 
costs of witnessos belonging to the Jhelum 
District. 

GROUNDS—Seotion 256, Criminal Prose» - 
dure Code, gives the aceused an absolute right 
fo re-sall prosesntion witnesses for erose- 
examination at the expense of the progean- 
tion, Seotion 257, Criminal Procedure Code, 
quoted by the Magistrate has, I think, no 
applisation, The petitioner complains of 
bias on the part of the Magistrate. The 
oase seems to involve a Hindu. Muham- 
madan question, 

I forward the files to the High Oourt 
for such orders as the Hon’ble Judges 
may think fit to pass, < 


Mr. Abdul Razag, for the Petitioner, 

ORDER.—In this oase charge was framed, 
and the acoused was then asked if the 
wanted to re-call proseontion witnesses for 
oross examination. He said he did. The 
Magistrate then said he must pay sosts 
for re calling these witnesses. i 
. This is wrong. Sestion 256, Oriminal 
Prosedure Code, lays down that the witnesses 
must be re-called, and after oross and re- 
examination, discharged. The remaining 
prosesution witnesses (if any) are then to 
be examined. And then the asonsed shall 
be called upon to enter upon his: defence 
and produse his evidence. Sestion 257 
only relates to the stage after the accused 
las entered upon his defense. ; 
OI direct that the prosssution witnesses 
whom the accused wishes to cross-examine 
be re-ealled for the purpose at Government 
expense, 

With regard to the conclading portion 
of the le&rned Sessions Judge's order of 
reference I note that, if the accused wishes 
the oaee to be transferred to the Court 


' of another Magistrate, it is open to him to 


present an 


application to the District 
Magistrate 


Order accordingly, 


“Mni 
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MADRAS HIGH COURT. 
Secoxp Civit Appsat No, 940 or. 1919, 
Marsh 29, 1920. i 
Fresent ;—Mr. Jastise Oldfield and 
- Mr. Justice Seshagiri Aiyar. 
THAYARAMMAL — PLAINTIFF — 
APPELLANT 
COTSUs ` 
LAKSHIMI AMMAL AND ANOTHER 


— DEFENDANTS—— RESPONDENTS. 
Specific performance—Sale-deed inoperative for 
non-registration—Deed, whether can be regarded as 
agreement to sell-- Suit for specific Berlormence; whe- 
ther maintainable, 
< 


A sale-deed which becomes inoperative by 
reason of non-registration owing to the plaintiff’s 
default cannot be treated as an agreement to sell 
and thus form the basis of a suit for specifie 
performance of the contract of sale. 


Sesond appeal against the desree of the 
Court of the Temporary Subordinate Judge, 
Vellore, in Appeal Suit No. 13 of 1918, 
preferred against the decree of the Court 
of the District Munsif, Ranipet, in Original 
Suit No. 470 of 1916, 

FACTS appear from the judgment. 

Mr. P. B. Srintvaso Atyangar, for the 
Appellant.—The sale-deed having been 
exesnted, the vendee plaintiff ia invested 
“with a right to effeatuate it. Courts sould 
‘allow the dosument that isinsomplete for 
want of registration to be completed and 
` made effective. There is an implied agree 
. ment in the document whish the plaintiff 

sould enforce. See Titali Venkata Seetha- 
‘yamaya- v. Vedula Venkatzramaya (1). 
Direstly there was execution the vendee 
‘saquires hia rights. 

Mr. 0..¥. Anantha ` Krishnier, for the 
Respondents.-The dosnment has become 
inoperative owing to non-registfation and 
plaintiff cannot base any rights on it 
He has deliberately. refrained from present- 
ing the document for registration and he is 
precluded, after the expiry of the period, 
either to ask for its registration or for 
exesution and registration of a new document. 

The document whish purports to be a 
completed sale cannot be treated as an 
agreement to sell, Plaintiff cannot seek -for 
apy‘ remedy on the basis of such an 
“implied agreement, See Venkatasami v, 
“Kristayya (2). The opinion to the contrary 
~ (1).15 Ind. Cas, 334:.87 M, 418, 
wee 16 M. 841;3 M,L. J, 169; 6 Ind. Deo. (N. 8.) 
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` to fraud on the part of the exesutant. 
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in Titali Venkata Seetharamaya v. Vedula 
Venkataramaya (1) is an obiter. 

J UDGMENT,.—Exhibit A. was executed 
by the Ist defendant to the plaintiff and 
he was given possession of it. It is in 
terms a asle-deed but if was not registered. 
The finding is that the plaintif- made 
default in the payment of the purchase- 
money and the dosument was not, therefore, 
registered. He now sues to enforce spesifia 
performance of an agreement whioh, according 


to him, is implied in the sale deed, Exhibit A. 


The question for consideration ir, whether 


_ it ia open to the plaintiff to regard Hxhibit A; 


which has brosme inoperative by reason of 

nou: registration, as an agreement to- sell, 
In our opinion this rémedy is not open 
to the plaintiff. He sould have presented 
the document for registration under a80- 
tion 32 of the Registration Aot and could 
have enforced the attendaresa of the Ist 
defendant to admit exesution under sea- 
tion 36 of the same Act. If there was a 
refusal to register, he could have enforeed 
hie further remedies in this behalf under 
the Ast. If he failed to take advantage of 
these provisions of the law, itis not open 
to him to ignore the plain terms of the 
document and to» read into if an agree: 
ment to sell whiah was superseded by the 
sonveyanoe itself, It is true that Courts 
of Equity would assist a plaintiff to effeatu- 
ate an incomplete title, if the default is 
due to act of God or conduot amounting 
But 
here no defanlt is attributable to the Ist 
defendant. On the other hand, it is the 
default of the plaintiff in not paying the 
consideration that led to the document 
remaining unregistered. This oasa is within 
the principle of Venkatasami v. Kristayya 
(2), There it was held that, when the 
plaintiff did not ayail himself of the 
remediss provided by the Registration Aot, 
he is not entitled to ask either that the 
dosument should be registered or that a 
new document should be exeouted and 
registered, 

This deoision has not heen, dissented 
from in this Oourt hitherto. The obiter 
dictum in Titalt Venkata Seetharamaya v, 
Vedula Venkataramaya (1), that sush a 
dosument oan be treated as an agreement 
to sell was pronounced without’ adverting to 
Venkatasamt y. Kristayya (2), In Caloutta 


418 


INDIAN OASES, 


- 


[192] 


PRANJIVANDAS NARSIDAS U, MIA OHAND BAHADUR, 


there are direct authorities against the Madras 
view. But, with all deference, we fail to 
find the prinsiple on whioh the contrary 
view oan be based. The learned Judges 
apparently misunderstood the view taken 
in Ohinna Krishna Reddi v, Dorasamt Reddi 
“(3), in saying that Venkatasami v. Kristayya 
(2), was dissented from. We are, therefore, 
not prepared to follow Surendra Nath Nag v, 
Gopal Ohunder Ghosh (4), in preferenes to 
Venkatasamt v. Kristayya (2). In Amar Ohand 
y. Nathu (5) itis not shown who had the 
dosument and whether there was a sup- 
pression of it, On the whole, it seems to 
us that there is no ground for not acting 
on the principle of the desision in Venkatasamt 
va Kristayya (2). The second appeal should 
be dismiased with oosts. 
M, 0, P, 
Appeal dismissed. 
(8) .20:M. 19; 7 Ind. Deo. (xN. 8.) 13. 


(4),\8 Ind, Oas, 794; 12 O. L. J. 464.) 
(5) 7 Ind. Cas, 408; 7 A. L. J. 887. 





BOMBAY HIGH COURT. 
SECOND UITIL Appeal No. 575 or 1919, 
: Maroh 1, 1920. 

Present :—Sir Norman.Macleod, Kt., 
Ohief Justiee, and Mr. Justice Heaton. 
PRANJIVANDAS NARSIDAS AND orseEns 
— DEFENDANTS—APPELLANTS 
UOTSUS 
MIA CHAND BAHADUR— Praintirr— 
RESPONDENT, 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 8. 
10 A, proviso 2, applicability of—Bona fide purchaser 
for value without notice of less than twelve years’ 
standing, whether protected. 


1 The object of the Legislature in enacting section 
JOA of the Dekkhan Agrioulturists’ Relief Act 
was to protect the mortgagur and not the trans- 
ferao, it the mortgagor was sufficiently diligent in 
seeking to redeem the property. [p kiwi, col. 1.) 
The proviso does not protect a bona fide transferee 
for value without notice of the real nature of a 
transaction if he holds under a registered deed 
executed less than twelve 
institution of the suit, [p. 418, col, 2, ] 


_ Appeal from the desision of the Assistant 
Judge, Surat, in Appeal No, 49 of 1918, 
gonfirming thé deeree passed by. the Sub. 


years before the - 


‘ordinate Judge, Surat, in Oivil Suit No. 26 


of 1917, 

Mr, Y. V. Bhandarkar, for the Appel. 
lants, 

Mr, K. N. Koyajee, -for the Respondent. 


JUDGMENT, 

Macurop, C.. J.——The plaintiff sued for 
redemption under the Dekkhan Agriculturists’ 
Relief Ast alleging that the document, 
dated Sth Marsh 19:1, passed by him to 
the father of. defendants Nos. 1 and 3 
to 8 for Ra. 75 though ‘in form a sale 
ont and ont was really in the nature of 
a mortgage. The defendant No. 9 obtained, 


or the 12th May 1905, a sale-deed from 


defendants Nos. | to8 for Rs. 525. It bas 
been found by both Courts that the sale- 
deed in favour of Tyeballi, the father of 
defendants Nos. 1 and 3 to 8, was really 
a mortgage. Assordingly, a redemption 
desree was pasted in favour of the plaint- 
if. The defendants Nos. 9 and 10 have 
appealed, and sontend that the plaint ought . 
not to have been allowed to redeem the 
mortgage of 1911 on the ground that 
defendants Nes. 9 and 10 were bona fide 
purshasers for value without notise from 
the heirs of Tyeballi. 

The Appellate Court seemed to be of the opi- 
nion that defendants Nos. 9 and 10 had notice, 
But, exsept for the fast that Rs. 75 was 
mentioned as thse sonsideration for the 
document of 1911, there was nothing that 
was brought to their notise whioh would 
put them on inquiry to ascertain whether, 
as a matter of fast, Tyeballi was a mort- 
gagee or a purchaser. But the 2nd proviso 
to section 10A of the Dekkhan Agri- 
sulturiste’ Relief Ast does not protegt a 
bona fide transferee for value without notice 
of the real nature of a transaction if he 
holds ynder a registered deed executed 
less than twelve years before the institu. 
tion of the suit. It has been contended 
that wae ought not to read the proviso in 
that way, and that it has not been directly 
enacted that a bona fide ‘transferee shall 
not be protected until after twelve years 
from the date of his title-deed. It is 
quite possible, from our point of view, that 
the intention of the Legislature might have 
been more alearly oxpreseed. But it ia 
difficult to see why this proviso was inserted 
noless it meant that a bona fide transferee 
for value without notice would only be 
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pretested if twelve years had expired from 
the date of the transfer. If that is not 
the meaning and the offest of the proviso, 
then there was no necessity whatever for 
its insertion, If the ordinary rule under 
section 41 of the Transfer of Property Aet 
applies that a bona fide transferee for value 
without notice is protested, where’ the 
owner of the property san susseed in 
proving that the dcaument whioh he executed 
to the tranaferee’s vendors was a mortgage 
and sot a sale deed, then that rule would 
apply in spite of section 10A of the Dekkhan 
Agrioulturists’ Relief Act, and a bona fide 
transferee would in all cases be protected. 
Bat apparently the ebjest of the Legislature 
in enacting sestion 10A of the Dekkhan 
-Agrisulturists’ Relief Act was to protest 
the mortgagor and not the transferee, if 
the mortgagor was sufficiently diligent in 
seeking to redeem the property, In my 
opinion, the appeal should be dismissed 
with sosls, 

_ Hea.on, J.—I sonour. The judgment of 
the frst Appellate Court ia not, to my 
mind, altogether oslear. It leaves me in 
doubt as to whether that Conrt really 
did find that the present appellant was a 
purshaser for value without notiee, Eut 
I will assume, for the purpose of this 
judgment, that the appellant was a bona 
fide purchaser for value without notise, 
and that if the ordinary rule applied, $. e., 
the rule contained in sestion 41 ‘of the 
Transfer of Porperty Ast, the appellant 
would be entitled to susseed. But I think 
that where sestion 10A of the Dekkhan 
Agriosulturists’ Relief Aat applies, sestion 
41 of tie Transfer of Property Ast saases 
to have any applisation, {íb is re-plased 
by the 2nd proviso to sestion 104, If 
that, is not the result, Í sonfesa I aannot 
sonssive why sestion LOA was ever enacted. 
The fast that it is there, although it is 
not as explicit as ‘it might be, seems to 
me to show quite olearly that the ordinary 
rule as to a purehaser for value without 
notioe is abrogated, I find nothing surpris- 
ing in this, for it has to bo remembered that 
the rule in favour of a purohaser for 
value without notice is an exception to one 
of the fandamental rules of property, which 
is that the property belongs to its proper 
owngr and sannot ordinarily pass away 
from its proper owner without the consent 
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and ative partioipation of that owner. 
But where you haye an Aot, sueh as the 
Dekkhan Agriculturists’ Relief Ast, whish 
is intended to protest agrioulturists, not 
only against the rapasity of money-lenders 
but also against adventitious sireumstanoces 
whiah are likely to operate to the prejudise 
of an agrioulturiat on asaount of hisignoranse, 
it is not, to my mind atany rate, in any way 
surprising to find that the rule whish iz 
legalised by sestion 41 of the Transfer of 
Property Aot is abrogated altogether. L 


-agree, therefore, that this appeal must be 


digmissed with sosts, 
Appeal dismissed. 
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Sxooxp OiviL APPBAL No. 375 or 1918, 
January 20, 1920, 

Present: —Sir Henry Drake-Broskman, 
Ke, J * 0. 
JAGANNATH-—PLAINTIHE -— APPELLANT 
versus 
BEHARI AND axotase—Darenpants— 


RESPONDENTS. ; 

O. P. Tenancy Act (XI of 1898),. s, 41 (2)—~ 
“Premium,” meaning of—Sub-lease—Lessor agreeing 
to pay rent to creditor—Surrender of hold. 
ing—Sub-lessee, right of, to possession—Joint family 
—One member tenant of holding—Other members, 
whether also tenants, g 


The term “premium” in section 41 (2) of the 
O.P. Tenancy Act means a payment made in, 
lump when a lease is granted or renewed and should 
not be pressed so as to make it include what is’ 
saa A a merely periodical payment, [p, 421, 
col. 1, 

On 8rd July 1914 B. with the consent of the 
malguzar executed a simple mortgage-bond of hia’ 
absolute occupancy holding in favour of L, and 
undertook to pay the amount due by 19 annual: 
instalments. On the same day, B. gave a sub-lease. 
to L's. son J. of the holding for 19 years and agreed” 
to pay the rent to the malguzar, and to pay to In 
the rent payable by the sub-lessee, On 8th July 
1914, B. surrendered the holding to the malguzar for> 
8, consideration, and the malguzar let the land . > 
Ba. gon for a nazrana who, through his mother and- 
guardian, executed a sub-lease in favour 6f ‘the’ 
malgusar for & term of two years. On 16th ‘April? 
1917 J., alleging that he had been illegally ejected: 
in December 1914 brought the present suit for 
possession, and the question ‘was whether the cone 
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sideration for- the sub-lease to J., viz » 19 annual 
‘payments, could be regarded as a premium: 

Held, that the sub-lease to J. could not be treat. 
ed as given in consideration of 3, premium and that 
= => entitled to possession thereunder. [p. 421, 
co 

The mere fact that one member of a joint family 
ig a tenant of a holding does not make all the 
a of the family his co-tenants, [p. 42}, col, 

Appeal against the desree of the District 
Judge, Nimar, -in Civil Appeal No. 158 
of 1917, dated the 24th April 1918 ° 

Mr: V, B. Pandit, R. B , for the Appellant. 

. Mr..F. D. Sathaye, for the Respondents. 

JUDGMENT,.—Bohari, the first defend- 
ant in the sase out of whioh this sezond 
appeal arises, owed money to ons Lach- 
hiram on a registered ‘mortgage, dated the 
6th September 1907. In 1914 an aosount- 
was made and it was proposed that for 
the balansoe (Rs. 700) found due and future 
interest Behari should mortgage his absolute 
ossupaney holding of which the rent is 
Rs. 16 10-6 perannum, The Malguzar hav- 
ing consented to thi; transaction, Laohhiram 
took, on- the 3rd July 1914,-a simple bond 
for Rs, 874 from Behari who undertook to 
re pay by 19 annual instalments of Ra. 46 
each. The same day Rehari gave Lashhi- 
ram’s son, Jagannath, a sub-lease `of the 
holding for 19 years, Under this document 
(Exhibit P-1) Bebari agreed to pay the 
rent due to the Malguzar and stipulated 
that Rs, 46,. the rent payable by the sub- 
lessee, should be handed over to Lashhiram, 
to satisfy the latter’s bond, The sub lease was. 


~ 


registered. forth with, On the 8th July 1914. 


Behari surrendered the holding to the: 
Malguzar for an ostensible consideration of 
Rs. 200 and the Malguzar then let the land 
to Behari’ 8 mincr son, the defendant Babala), 
fora -nazarana of. Rs. 200. Babula), throngh 
his mother and guardian, at once exesutad A 
sub-lease in the Malguzar’s favour for a term 
of two. years. 

Jagannath sued on the. 16th April 1917 
alleging. that both the defendants illegally 


ejected him in Desember 1914. For each. 


defendant , a separate written statement wag 
filed. Behari pleaded that the bond and 
sub-lease together. „constituted a device to 
evade the -provisions of sestion 41, Central 
Provinged ` Tenanoy Ast, 1898; 
subelease was, therefore, unenforceable, and. 
that the, plaintiff did- not obtain possession 
únder, the document, | For thg, minor defend: 
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for want of noties to the 


that the © 
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ant it was urged that the consideration 
for the sub-lease was inadequate, Rs. 100 
being 8 fair rent, butb this is no longer of 
importanoe, 

The Trial Judge dismissed the suit on 
the ground that the landlord’s consent to 
the sub-lease in favour of the plaintiff was 
essential and upon the surrender by Behari 
the sub-lease ‘determined. 

The plaintiff appealed to the Dz’striot 
Judgs who held that the sub-letting to the 
plaintiff was ‘in consideration of a fine, or 
premium, ‘of Rs. 874 and was, therefore, bad 
landlord.” The 
learned Judge oonsidered that the plaintiff 
and hia father, Lisbhiram, being joint, 
the sub lease was merely a ruse for evading 
the nesassity of giving notice to the land-. 
lord under section 41 (2) of the Tenancy 
Aot. Ha also held on the evidense that 


the plaintiff never obtained possession and 


war, therefore, not dispossessed as alleged. 


The plaintiff has preferred this ` gesond 
appeal. : 
The defendant, Bebar', has made no 


appearance in this Court. For the other 
defendant it is admitted that the question 
whether the plaintiff obtained actual posses. 
sion of the holding is immaterial. 

For the sppallant it is urged that the 
consideration for the sub-lease in his fayour 
sonsisted of rent proper, not of any fing 
or premium, within the meaning of thoss 
terms in-sestion 41 (2) of the Tenaney Act; 
and that the transaction must; therefore, 
ba held good, in spite of the surrender of 
the holding, in assordance with the well 
settled principle recognizad in Maharajsha vi 
Abheram (1), Satyad Noor v. Ramji (2), 
Bhuray v. Vishwanath (3) and Baliram v. Ram, 
Rao (4). For the minor defendant-regpond: 
ent, on the other band, it is urged that 
the vorsideration for the bond in Lasbhi- 
ram’s favour shculd be regarded as a, 
premium paid | for the sub- lease. i 

The words ‘fing’ and ‘ premium’ have 
not teen defined in the Tenaney Act, In 
Stroud’s Judicial Dictionary a fine is said! 
to mean something which is to go irrevocably: 
into the posket of the person who requires 
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(2) 12 0. P, L. R. 158. 

(3) 2 N. L. R. 170. 

(4)4N.L BR. b, . 
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it as a sondition of sonsenting to an 
assignment, and in seotion 2 (dz), Conveyans- 
ing and Law of Property Aot, 1881, ‘fine’ 
is said to include premium or foregift, and 
any payment, oonsideration or benefit in 
the nature of a fine, premium or foregift. 
The term ‘premium’ is used in section 105, 
Transfer of Property Aot, for the purpose 
of defining a lease of immoveable property 
and, assording to that seation, the considera- 
tion may esonsist of a prise paid or pro: 
mised, or of money, a share of orops, ser- 
viss or any other thing of value, to be 
rendered pericdisally to the transferor by 
the transferee. I think, then, that the 
term premium’ should be regarded as the 
equivalent of the vernaoular mnasarana by 
which is commonly meant, a payment made 
in lamp whena lease is granted or renewed. 
In these Provinoes, it is usual when nazarana 
is taken to take also a periodisal rent. 
The term ‘rent’ is defined insestion 2 (8) 
of the Tenansy Act as meaning, whatso- 
ever is paid in money, kind or servioe, by 
& tenant on acsount of the nse or ocsacupa- 
tion of Jand let to him, and in this sense, 
may doubtless inslude a nazarana. In gestion 
41 (2), however, the term ‘premium’ is 
evidently used in contradiction to rent and 
80, Similarly, to its employment in sestion 
105, Transfer of Property Aot. 

The question then to be considered is, 
whether the sonsideration for the sub lease, 
namely, 19annual payments of Rs. 46 each, 
can be regarded as a premium, In this sonnege 
tion, I think, the Court should be guided by 
the terms of Exhibit P-1: it is where the 
consideration is plainly deseribed as consist- 
ing of a periodisal payment to the oreditor. 
I would apply, in this sonnestion, the 
principle laid down in Beniprasad v. 
Mulchand (5) that the restrigtion in 
section 41 (2) of the Tenancy Act should 
be atriatly sonatrued. The term “premium”, 
therefore, should not be presséd so as to 
make it include what is ostensibly a merely 
periodioal payment. If Behari had sub-let 
.to & person unconnected with Lachhiram 
on terms identical with those in Exhibit P-+, 
I do not ‘think it oould possibly have baen 
argued that the periodical payment Gone 
stituted a premium, Whyshould the posi- 
tion be different merely beoause the sub- 


,(5) 6 Ind. Oas, 817) 6 N. L, R. 65, 
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‘the Court in that matter, whether itis a 
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Iéasea is Lashhiram’s son joint in estate 
with him P It is settled law in these Pro- 
vinoes that if one member of the joint 
family is tenant of a holding all the 
members are not necessarily his 60 tenants: 
see Anant Ram v. Takaisingh (5), Gulabrao 
ey Sitaram (7) and Decchand v, Moti 
8), 

For these reasons, [think the sub-lease 
to the plaintiff appellant should not be 
treated as given in consideration of a premium, 
and that he is consequently entitled to 
possession under his document. The déorees 
ofthe lower Oourts are, therefore, set’ 
aside and, in lien thereof, the defendants 
will ‘be dirested to put the plaintiff in’ 
possession of the land. | There san be no 
doubt that the defendant Behari is respon- 
sible for this litigation; he must, therefore, 
pay the plaintiff’s eosts in all three Oourts. 
The other defendant will bear his own eostg 
in all Courts. 

Anpeal allowed, 


(6) 40. P. L. R. 67. 

(7) 80. P. L, B, il. 

(8) 1 N, L, R. 178. 
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BOMBAY HIGH COURT. 
APPKAL FROM Oaper No. 35 or 1919, 
Maroh 3, 1920. 

Present :—Sir Norman Masleod, Kr., 
Obief Justice, and Mr. Justice Heaton. 
SHRINIWAS KUPPUSWAMI MUDLIAR 
—QOpronentT—APPELLANT 
versus 
M. O. WAZ-—-PLAINTIE. RESPONDENT. 

Oivil Procedura Code (Act V of 1908), 5, 104, O. XL, 
r. 4, O. XLII, r. | (s'-—Receiver--Order passing acs 
counts-—Order granting leave to sue Receiver —Appeal, 
whether lies —Suit, maintainability of. 


Where a Court is seized with a particular matter 
under a particular rule, and an order under that 
rule is appealable, then the order actually pad 
ositive 


order or a negative order is also appealable, Lp. 423, 


col. 1, 

An | eat passing # Receiver’s accounts is an order 
made under rule 4 of Order XL of the Oivil Pros 
cedure Code and is appealable under clause (a) of 
rule 1 of Order XLIII of the Code. [p. 423, col. 1.] 
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oNogppeal lies against an order granting leave to sue 
p Receiver» , Where the Court appointing a Receiver 
has gone into the accounts filed by the Receiver and 
Wis passed thom, overruling the objections of the 
party jimpugning the accounts, a suit will not lie 

inst.the Receiver for damages for negligence, 
etc., based on the same allegations which have 
already been considered and overruled, [p. 428, col, 
i] l 

Appeal from an order passed by. the 
Additional First Class Subordinate Judge at 
Poona, in Missellaneous Application No. 35 of 
1919. 


'“Mr. B. J. Desai (with him 8. Y, Abhyan- 
kar), for the Appellant. | 
“ The Hon'blo Mr. T. Strangman, Advocate 
General (with him Mr. J, R.. Gharpure), for 
the Respondent. : 
ih JUDGMENT. 
Macieop, O. J.—The opponent, appellant 
in. this ease, was appointed Reseiver in 
Suit No. 137 of 1913 whieh was a partner- 
ship suit. He applied for leave to pass 
his: accounts and reseive his remuneration, 
On the 26th Ostober 1917, the plaintifi’s 
Pleader in that suit raised objestions that 
the Reseiver had not done his work pro- 
perly ; that owing to the Ressiver’s sondust 
the defendant had misappropriated the goods 
to a great extent; that if the Reseiver 
had done his duty oarefally and punotually, 
and had properly made inventories of the 
goods, the goods could not have been 
misappropriated ; that from the beginning 
the Reseiver had been grossly negligent, 
and had also helped the defendant, and that 
under the oireumstances he was not entitled 
to his fees for his serviees as Reseiver, on 
the sontrary he was liable for plaintiff's 
AOBS. 
The resord shows that, on the 22nd 
Desember 1917, the Subordinate Judge 
passed the following order:—'The asoounts 
‘submitted by the Reseiver from ‘time to time 
‘examined. I find everything sorrest and 
‘regular. I see no reason whatever to doubt the 
bona fides of the name, Hence I order that the 
‘amount elaimed by the Reseiver for his fees 
“and the expenses ineurred by him be paid 
` over to him ont of the balance in the hands 
of the Nazir.” 
1 think it must be taken that the learned 
"Subordinate Judge considered the objection 
‘raised by the plaintiff to the. Reseiver passing 
his accounts, and it was open to him under 
“Order XL, rule 4to find that the Receiver 
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had osaasioned loes to the property by bis 
wilfnl default or grors negligenae, and if he 
had found that the Reoeiver had been guilty, 
he sould haye dirested the Reasiver’s pro- 
perty to beattashed and sold and the proseeds 
applied to make good the loss, 

More than a year after that order was 
made, the applicant, plaintiff in Suit No. 137 
of 1913, applied to the Subordinate Judge, 
a different Subordinate Judge, for leave 
to sue the Reesiver for damages caused to 
him by the negligense, lasher, &., of the 
Reseiver. It is not suggested that the 
negligeuse or lashes of the Ressiver was 
in any way different from the negligense 
and laches alleged when the Reneiver applied 
to pass his assounts, The Oourt has granted 
leave, although I doubt whether, if the 
application had been made to the same 
Subordinate Judge who had made the order 
of the 22nd Desember 1917, it would have 
been granted. All that the learned Sub- 
ordinate Judge bad before him, when he 
passed this order, was the allegation made by 
the applisant. Apparently, the learned Judge 
did not consider that those allegations had 
been made on the previous ossasion and had 
been found to have no weight whatever by his 
predeaessor. 

The first question is, whether an appeal 
from that order giving leave to sue the 
Reeeiver lies. Admittedly, the order giving 
leave is not an order under the COonrt. 
But it isan order aosording to the pràetioe 
of the Court. The Reseiver is an officer 
of the Court, therefore, any aastion taken 
against a Receiver without leave of the 
Oourt is sontempt, But, unfortunately, ses- 
tion 104 of the Oivil Prosedure Oode only 
provides for appeals against orders spesified 
in that sestion. Therefore, the preliminary 
objection that no appeal lies against this order 
must prevail, 

Then it was suggested that we sould 
deal with the matter under seetion 115 of 
the Code. But there also it is difficult 
to find that the learned Judge has exereised 
a jurisdiction not vested in him by law .or 
has failed to exercise a jurisdistion so vested 
or has asted with material irregularity. He 
had jurisdiction to entertain the application 
and it was in his disoretion whether or not he 
should grant it. We eannot say that he acted 
with material irregularity in the exeroisg of 


his discretion, 2 
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But it seems to us that an appeal lay 
against the order of the 22nd Desember 
1917, Though the order was not against 
the Reseiver, it was an order really refusing 
relief against the Receiver, so an appeal lay 
because under Order XLIII, rule lthere is an 
appeal against an order under rule 4 of Order 
XL, and in Ztpru Talhoo y. Hari Supdushet 
(1) it was held that an order made upon an 
applisation under rule 100 of Order XXI 
of the Civil Prosedure Code, dismissing 
the application was an order made under 
rule 101. So that, where a Court is seized 
with a partionlar matter under a particular 
rule, and an order under that rule is appeal. 
able, the order made by the Court, whether 
it ia a positive order or a negative order dise 
missing the application, is still appealable 
under Order XLIII, role 1, Therefore, this 
order passing the Receiver’s aseounts was in 
fact a final order, and I should certainly like 
to express the opinion that the Oourt ought to 
protect its officers and to see as far as possible 
that they are not pestered with actions by 
parties to “the suit who are not satisfied 
with their eonduct, when they had every 
opportunity of making allegations against 
the Reseiver at the time his assounts were 
passed. I do not say that all actions against 
persons who aot as Reesivers are to be 
excluded after their aceounts are passed. 
There may be cases where the miseondust 
of a Reesiver has been concealed, and 
sould not have been ascertained even with 
due inquiry before the assounts were passed. 
When the Reossiver applies ta pass his 
accounts, then is the time for the parties 
to the snit to objeot to the aseounts, and 
to make allegations of missonduet againat the 
Reoeiver, and if the assounts are passed 
in spite of those objections, then the matter, 
as far as I oan see. is desisive against 
those parties as far as the allegations 
which are made against the Receiver at 
that time. ‘The appeal will, therefore, be 
dismissed, buat, in the ciraumstances, without 

eosts. 

'  Hwartox, J.—I sonour in the order proposed. 
The matter of real importance and interest 
whieh has been the subject of argument 
before us is, whether a suit, in the sireum- 
atances of this oase, will or will nct lie 
against @ Receiver, In my opinion, the 


o (1) 42 Ind, Cas, 78; 19 Bom, L, R. 774; 42 B. 10. 
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anit will not lie, A Reassiver was appointed 
and presented his sesounts, and with it 
an application asking that his aseounts be 
passed and his remuneration awarded to 
him, and in reply the plaintiff-respondent 
objected. His applisation in objestion has 
been read out by my Lord the Chief Justice, 
and I need not repeat it’ But it follows 
that there was before the Judge a matter 
in dispute between the Ressiver on the 
one hand, and the planitiff in the snit on 
the other, and this dispute conserned the 
performanse of his duties by the Reseiver, 
and the plaintiff alleged those very matters 
whieh the Judge, as is especially provided 
by rule 4 of Order XL, san take into 
assount. The Judge, of aourse, sonsidered 
whatever was placed before him when the 
matter came to be heard. The objeotions 
stated by the plaintiff were not made good. 
The assounts were passed, and the Reseiver 
was allowed, to have his remuneration, 
Now, was the order then made by the 
Judge an order under rule 4 of Order 
XL? I sonsider that Order XL is some- 
what imperfectly framed, but I feel no 
doubt whatever that the order I speak of 
was an order made under rule 4. If we 
turn to sestion 94 of the Code, we find 
it ia provided that in order to prevent the 
ends of justice from being defeated the 
Court may, if it is so prescribed, appoint 
a Reesiver of any property and enforee 
the performanse of his duties by attaching 
and selling his property. “So preseribed”’ 
means preseribed by the rules, and it is 
prescribed by the rules that a Keesiver 
may be appointed, and it is further 
presoribed by the rules that the perform- 
ance of his duties may be enforsed by 
attashing and selling his property. That 
appears from rule 4 of Order XL whieh 
I have already referred to. It is alear 
also that the order made by the Court was 
an order in a matter in whieh the Court 
had to determine whether the Reoeiver’s 
duties had been properly performed, and, 
if not, it was a matter in which the 
Court had power to enforse the proper 
performanse, or, as it may be otherwise 
stated, to punish the non-performanee, of 
the Reseiver’s duties by an order relating 
to his property. If that was the nature 
of the proseedings, then the order was 
either an order under rule 4 of Order 
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XL, or an order whioh you cannot possibly 
sccount for in any part of the Code. It 
gertsinly is an order which the Court 
must be empowered to make. That is quite 
plain. If you bave a Receiver, the appoint- 
ment of whom is provided for by ‘the 
Code, and if be has to submit bis accounts, 
and that is alfo; provided fcr, the Court 
must necessarily have power to say whether 
those aseonnts are right or wrong, and 
whether it will assept them or not, and 
it is only to rule 4 that you can asoribe 
the order whioh was made in this oase. 
Therefore, it was an appealable order. Where 
you have a Tribunal expressly pointed ont, as 
here, whioh is the Court which appointed the 
Receiver ; where you bave an inquiry spesifia- 
ally indisated, and an icquiry is indicated 
here; where you have the power to make 
an order, such as there is here, and an 
appeal is provided for against that order, 
and that also is the case here; then you 
have an instance of a remedy and a 
Tribunal which excludes what otherwise 
would be the ordinary remedy, a snit, 
But having this spesial Tribunal and 
special method laid down in the Code, 
the suit is excluded. It was objected that 
the inquiry under role 4 was a summary 
ingviry. Well, if by sumfkary inquiry is 
meant an inquiry which sesures the usual 
degree of fairness, and efficiency, and whioh 
gets rid of a good deal of formality and 
delay, I have no objestion to this inquiry 
being described as summary. But if it 
fulfils the conditions I bave mentioned, 
yostead of being inferior, it would astually 
be fuperior to the ordinary method of a 
suit. I do not suppose, I do not think 
there is any reascn for supposing, that ar 
inquiry made under rule 4 of Order XL 
would in any meterial degree be eithér 
less fair or lees efficient thana trial such 
as takes place in an ordinary snit Once 
having arrived at the oonclusion that a 
“gaib will not lie, that seffises for the purpose 
of this oare, in whish it is unnecessary 
to do more than express an opinion. For, 
if a suit is héreaftér presented, and I doubt 
whether it will be, it will, of oourse, be 
at once either rejested or dismissed by 
the Court to whieh it is presented. It is, 
therefore, quite supe:fiacus for us to deal 
with the matter under sestion 115 of the 
Pode of Ciyil Procedcre; even if to do go 


were not open to the objestion that it 
would be setting af naught the prononnaes: 
ments which from time to time we hava 
ourselvaa made, as to the sopa of sasbion 
115. Tagree, therefore, to the order proposal 
by my Lord the Chief Justice. 

Appsal dismissed 


LAHORE HIGH COURT. 
Misceucangous SECOND Civin APPEAL 
No. 2562 or 1919. 

November 20, 1920, 

Present :—Mr. Justioa Broadway. 

Tae Fieu KOTU MAL-CHARAN DAS 
or AMRITSAR, tarłovaa CHARAN DAS 
— DEFENDANT—APPELLANT 
vereus 
Tas Firem BIHARI LAL-JAGGA MAL 
or AMRITSAR, tHroveu TIRATH RAM 


— PLAINTIFF — RESPONDENT. 
Sale of goods— Warranty of quality-—Re-sale— 
Buyer, duty of, to ascertain contents— Negligence — 
Damages, whether can be claimed. 


Where there has been a re-sale, in ordor to re- 
cover special damages for a breach of warranty it is 
necessary that the buyer should not have been 
negligent in failing to detect the inferiority of the 
eae AA he re-sells or deals with them. [p. 426, 
col, 1. 

One S. sold two cases said to contain muslin of a 
particular description and lying at Karachi to 
certain persons by making over the relative docu- 
ments. The vendees passed on the goods in a 
similar manner until they were bought by the 
defendant frm K (0. on the 17th May 1918. They 
sold it to a firm B.J onthe 19th K. C. had never 
taken delivery of the cases at Karachi but B.J, 
took delivery on the 20th May. On the 25th 
July 1918 B. J. sold these cases to H. 8 ànd gave 
thém delivery onthe 31st, H. 8, however, did not 
open these cases till early in September 1918 when 
they were found to contain muslin of a different 
description. On the 22nd October B. J. wrote to 
K. 0. claiming damages which not having been 
paid, they instituted the present suit : 

Held, that, although the sale by the defendants 
carried with it an: implied warranty that the cases 
contained muslin of a particular quality, ‘the plaint- 
iffs ought to have ascertained earlier whether the 
couténts of the cases corresponded with the invoice, 
and that, having been negligent, they were not 
baana F recoverany damages, [p. 425, col. 2; p. 

426, col : 


Miscellaneous ‘seeond appeal from the 
order of the District Judge, Amritsar, dated 
’ ~ > 8 
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FIGM KOTU MAL-CHARAN DAS V. FIRM BIHARI LAL- JAGGA MAL, 


the 1 th November 1919, reversing that of 
the Munaif, first Class, Amritsar, dated the 
2nd July 1919. 

Lala. Durga Das, for the Appellant. 

Lala Bhagat Ram Anand, for the Respond- 


ent. 

JUDGMENT. —The facts of this oase are 
as follows :—One Sant Ram was the owner 
of two oases of muslin which were lying at 
Karachi. They were said to be musling of a 
partioular desoription and known to the trade 
as Mull No. 951. He sold these oases to 
certain persons making over the relative 
doouments. His vendees passed on the goods 
by making over the said dosuments to other 
purchasers until they were bought by a firm 
known as Barkat Ram:Mehar Chand who 
sold them toafirm styled Kotu Mal-CGharan 
Das on the 17th May 1918. This firm in ita 
turn sold toa firm named Bihari Lal Jagga 
Mal on the 19th of May 1918, Kotn Mal. 
Oharan Das had nevar taken delivery of the 
eases at Karachi but their yendees Bihari 
Lal-Jagga Mal tock delivery on the even 
May 19 8. 

On the 25th of July 1918 Bihari Lal. 
Jagga Mal sold these two osses to Hira Lal- 
Sheo Narain and gave them delivery on the 
Əlst July 1918, Hira Lal-Sheo Narain, 
however, did not open these cases till early 
in Septémber 1918 when itis said the cases 
were found to contain muslin of a different 
deseription, ram:ly, Mull No. 2043 whish 
Mull is of an inferior desoription to No. 951, 
On the 22nd Ostober 19:8 Bihari Lal Jagga 
Mal wrote to Kotu Mal-Charan Das pointing 
out this dissovery and slaiming from them a 
sum of Re, 84°, As the sum.was not paid 
Bihari Lal-Jagga Mal instituted this suit 
- against Kotu Mal. Charan Das for the amount. 

The Trial Oourt dismissed the suit on the 
ground that the plaintiff firm ought to have 
6xamined the goods within a reasonable time. 
They had taken delivery on the 30th of May 
1918 and bad not written to the defendants 
till the 22nd Ootober 1918. The other issues 
in the sase were not desided, and znéer alia it 
had been pleaded that the sontents of the 
two oases had not been shown to be other 
than Mulls No. 951]. Bihari Lal Jagga Mal 
thereupon preferred an appeal to tha lsarned 
Distriet Judge who disagreed with the Court 
below and, under Order ALI, rule 23, Civil 
Proeedure Code, remanded the ease fora 
dovision on the moritg. 


Against this order of remand Kotu Mal. 
Charan Das have preferred this appeal 
through Lala Durga Das and I have 
heard Lala Shagat Ram for the plaintiffs. 
respondents. Mr. Durga Das referred me 
to Mitchell vy. Murree Brewery Oo. (1) and 
Remfry’s Sale of Gooda, page 697. It was 
contended that, although the sale by the 
appellants carried with it an implied war. 
ranty that the cases eontained muslin of a 
specific deseription, namely, that known 
as No. 951, the plaintiffs should have 
ascertained within a reasofable time, (whish 
according to Mr. Durga Das would be ong 
week), what the sontents of those cases ware. 
Instead of ascertaining the sontents, the 
plaintiffs sold the oases to a third party and 
gave delivery and that, by so doing, the 
plaintiffs have practically" waived any olaim 
under the warranty and the decision of the 
Trial Court was, therefore, aorreet. On the 
other hand, Mr. Bhagat Ram sontended that 
his olients, the plaintiffs, had bought spesifie 
articles, namely, muslin- kno~n as No, 951, 
that the artisles actually raseived by them were 
of a different kind and desoription, namely, 
muslin No. 2043, and that, therefore, pro- 
vided the plaintiffs sould prove that the cases 
were found to contain muslin No, 2°43, they 
were entitled to a dearee. He sontended that 
the reasonable tints referred to by Mr, Darga 
Das must refer to the time taken in making 
the olain after it had been ascertained that 
the warranty had been broken, The matter 
is not free from dithoulty as there is a good 
deal to be said for Mr. Durga Das’s sonten- 
tion that to allow a oase of tbis nature, after 
a delay such as took place in this. case, 
would materially interfere with trade. A 
good deal of business is done in Amritsar 
and elsewhere inthe same way as was done 
in this case. Goods lying at Karachi, 
Oaloutta and Bombay are sold in yaricus np- 
country stations without inspeation. Allthat 
passes are the invoices and bills of lading 
whish sontain descriptions of the goods son- 
trasted to be sold and, no doubt, it often 
happens that goods ehange hands several 
times merely by delivery of the relative 
dosuments of title before the goods are 
actually redused to possession. In the pre- 
sent case the plaintifige purshased the two 
eases from the defendants on the 19th of 


(1) 5 P. R, 1870, 
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May 1918 and took delivery at Karachi on 
the 80th May 1918. The two eases were thus 
in their possession from the 30th May to the 
25th July 1918 when they were sold to Hira 
Lal-Sheo Narain: The plaintiffs thus had 
ample opportunity to. aseertain whether the 
goods in their possession sorresponded to the 
goods they had bought and answered to the 
deseription in their documents of title. 
Instead of taking the trouble to examine the 
goods, they kept the eases unopened and sold 
them unopened to Hira lal-Sheo Narain. 
These persons in their turn, althodgh they 
had taken delivery on the 3lst July, did not 
open the- cases till September 1918, In 
Remfry’ s Sale of Goods, page 697, it ia said 

“where there has been a re-sale in order to 
recover special damages for a breach of 
warranty, it is néeessary that the buyer 
should not have been negligent in failing to 
deteot the inferiority of the goods before he 
re-cells or deals with them and various 
English authorities are cited in support of 
this proposition, In Michell v. The Murree 
Brewery Oo. (1) it was held that if a pur- 
ehaser who complains of a breaoh of warranty, 
does not challenge the quality of the artisle 
without delay, the presumption against him 
is that the warranty is somplied with, 


Taking all these sireumstances into oon- 
sideration, it seams to me that the plaintiffs 
have in the present oase been negligent, 
They had the two cases in their porsession 
for a period of nearly two months and yet 
took no steps whatever to assertain whether 
the sontents of the oases eorresponded with 
the invoioes and, for these reasons, I think 
that the decision of the learned Munsif is 
right, 


“Mr. Bhagat Ram contended that the pre- 
nent was nota ease of the goods being of 
an inferior quality but of a different kind. 
I have oarefully sonsidered this sontention 
but I am unable to agree. The goods bought 
by the plaintiffs were muslins of a oertain 
number known in the trade, and musling of 
that number are known in the trade to be 
of a certain quality. The eases were alleged 
to sontain muslin but of a different quality 
known in the trade by a different number, 
The artiele bought was, therefore, the same 
artisle but of a different quality. 

1 accordingly acsept this appeal with costa 
and, setting aside the order of remand, restore 
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the deeree of the trial Court dismissing the 
Buit, 
Appeal accepted. 


BOMBAY HIGH COURT, 
Srconp Civic Arrear No, 456 or 1919. 
Marsh 3, 1920. 

Present:—Sir Norman Masleod, KT., 
Ohief Justice, and Mr. Justice Heaton. 
CHINTAMANI HARGOVAN AND OTAERS 
——PLAINTIFFS—~APPELLANT 
versus 
RATANJI BHIMBHAI AND OTHERS—- 


DEFENDANTI—- RESPONDENTS, 
Easements Act (V of 1882), s. 28—Right of way, 
emtent of—Intention of parties—Right of way for 
carts, whether includes right of way for sweepers, 


Under section 28 of the Indian Easements Act 
the extent of any easement, (other than an 
easement of necessity), and the mode of its enjoy- 
ment must be fixed with reference to the probable 
intention of the parties and the purpose for which 
the right was imposed or acquired. In the absence 
of evidence as to such intention and purpose, 2 
right of way of any one kind does not include a 
right of way of any other kind. [p. 427, col. 1.] 

A right of way for persons, cattle, carts, etc , doeg 
not include aright of way for sweepers removing 
night-soil, [p. 427, col. 2.) 


Appeal from the desision of the Assistant 
Judge, Surat, in Appeal No. 89 of 1918, 
confirming the deeree passed by the Sub- 
ordinate Judge at Bulsar, in Oivil Suit 
No. 194 of 1917, 

Mr. G. N. Thakor, for the Appellant. 

Mr. M., H. Mehta, for Respondents Nos, 1 


and 2, 
JUDGMENT. 

Macron, C, J,—The plaintiffs sued for an 
injunctions against defendants Nos. 1 to 3 
restraining them from using the way in 
question as a way for Bhangis, and other 
persons of an untonahable class, to slean 
the privy intended to be ereeted by them. 
The plaintiffs’ olaim has been rejected in 
both Courts. The defendanta Nos. 1 to3 
are the owners of a house which is marked 
on the left side of the plan, and they 
instituted Suit No. 623 of 1912 against 
the present plaintiffs and defendant No. 4- 
to establish their right of passage for 
persons, cattle, carts, ete., ever the open’ | 
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ground in front of the houses of. the then 
defendant. The then  plaintiffe’ right of 
easement was held to be proved to a passage 
of six feet in width, and a deoree was passed 
in their favour together with an injunotion 
for the removal of the obstrustion placed 
by the then defendant. At that time, the 
privy in the defendants’ house was situated 
at the opposite end of: their premises, and 
there was no suggestion, during the proceed- 
ings in that suit, that the defendants had 
ever used the road, or the ground over 
whioh they claimed the right of way for 
“the purpose of removing night-soil from 
their privy. They now wish to alter the 
osition of the privy, and elaim that they 
are entitled to a passage for the Munisipal 
sweepers carrying -night-soil from their privy 
over the passage whioh is referred fo in the 
deosree in Suit No. 623 of 1912. 
Under sestion 28 of the Indian Easements 
Act, the extent of any easement (other 
than an easement of necessity), and the 
~mode of its enjoyment must be fixed with 
referense to the probable intention of the 
‘patties and the purpose for which the right 
was imposed or acquired. In the absence 
,of evidenoe as-to suoh intention and purpose, 
+ right of way of any one kind does not 
‘inslude a right of way of any other kind. 
Therefore, when this right of way was fixed 
“by the decree in Suit No. 623 of 1912, it 
‘is quite slear it was never intended by 
the Oourt to hold that the then plaint- 
iffs had aequired a right of way over this 
ground for the Municipal sweepers re- 
moving night-soil from their privy. 


Taking into sonsideration the conditions in 
this country, it seems to me that if a party 
is “able to prove that he has used a oertain 
way for himself and his servants during 
the time required by the Indian Hasements 
Act, the Court, holding that hé has a right 
of way, is bound to sonsider the evidence 
in the oase, and deside in what way 
exactly the right of way claimed has been 
used, “ 


We have been referred to the oase of 
Esubat v. Damodar Ishvardas (1). That was 
‘a oase where the plaintif claimed an 
easement of necessity, and different considera- 
tions apply in the oase of such an ense- 


v 


(1) 16 B. 652; 8 Ind, Deo, (x. s.) 847. 
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ment, Here there is no question of an 
easement of necessity, That would only 
arise supposing aasess to the defendanta’ 
property sould only be obtained through 
the passage over the plaintiffs’ land, 

A very similar question arose in Narayana. 
charya v. Ganu, S.A. No, 255 of 1919, desided 
on the 13th February 1920. The plaintiff there 
proved that he and his people had a right 
of passage over the plaint gronnd, and he 
sued to obtain a perpetual injunostion restrain. 
ing the defendants from obstructing his 
sweeper, But if was proved that the 
plaintiff had erested a privy within five 
years of the suit, and that before his right 
of passage over the plaint ground had been 
acquired the passage sould never have been 
used by the sweepers oarrying night.soil, 
It was held in the lower Appellate Court 
that the right whieh the plaintiff had establish. 
ed did not include the right of passage for a 
sweeper earrying night-soil. That deeree of 
the lower Appellate Court was affirmed by us 
in segond appeal, 


In my opinion, therefore, it was never 
intended, when the Oourt passed the desree in 
Snit No. 523 of 1912, that the then plaintiffs 
Bhould be held to have a right of passage 
over the way for their swéepers oarrying 
night-soil beeause there was no evidence 
whatever that “the then plaintiffs had used 
the passage for their sweepers and if suoh 
æ passage had been slaimed, we eannot say 
what the Oourt would have desided. The 
deoree in that suit upholding the then 
Plaintiffs’ claim to a right of way must 
be strictly construed assording to the fasts 
of the oase, and to hold now that the right 
of way of the present defendants for theme 
selves and their servants should be extended 
so as to inolude 8 right of passage for 
sweepers carrying night-soil would be going, 
in my opinion, further than the déeree 
intended, I think then that the appeal must 
be allowed and the plaintiffs’ olaim deereed 
with aosta throughont. 


Heston, J.—The defendants Nos, 1 to 3 
have aequired by the deeree of a Civil Court 
@ very extensive right of way over certain 
property sommon to the plaintiffs and 
defendant No. 4. It is a right of way 
for the passage of persons, sattle, sarts 
ete. to the house of the defendants, Of 
2 gourse, if includes eyerything that is properly 
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incidental to such a right of way. If, for 
example, the defendant at the time that 
his right of way was deolared by the Oourt 
possessed only one cart,and he afterwards 
same to possess two or three carts, he 
would have the right of way for all those 
earts. If his family besome larger in 
number, or his servants more numerous, 
he would have the right 
‘the additional members of his family and 
the additional servante. All that is in- 
‘eluded in the fundamental idea ofa right 
of way, and is properly ineidehtal to 
it. 
` But when you some to what is the subject 
of contention in this appeal, and thatis a 
right cf way for Munisipal sweepers 
earrying night-soi],. you introduce a new 
element altogether. It sertainly is not 
- generally insidental to a right of way that 
a sweeper carrying night-soil shonld use 
it. Sueh.a person is not one of the normal 
glass of servants of a kouse-hold in this 
sountry. Even in Municipal towns where 
there are privies and Municipal sweepers, 
. even there the passageof a sweeper over a 
"particular way is by ‘no means a necessary 
feature of the general use of that way. 
‘There are ways over which these ‘sweepers 
may pass: and there are other ways over 
which they do not pass. So thatlwe have, 
in a ease like the present, to determine 
‘whether the right of way as declared did 
either expressly or impliedly include the 
right of Munisipal sweepers to pass over 
the -way. It certainly did. not expressly 
inslude it. In order to say whether it 
impliedly insluded it, we have to examine 
the cireumstances of the esse at the time 
when the right of way was declared: by 
the Court. At that time there was no 
privy in existence which sweepers would 
-reach by using this particular way. There 
was a privy, bat it stcecd elsewhere, and 
‘was approached by a different way a's 
together, and what the defendants have done 
is to remove-the old privy, or at any rate 
“establish ‘a new one, which ‘sau only he 
servéd apparently if the: sweepers ara 
allowed fo use this partioular way. By so 
doing, the defendants have introduced a 
new element into the matter whioh the 
established oirsumstances show was not, 
and sould not have béen, in the sontemp. 
Jation of the parties or -of the Oourt at 
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the time when the right of way. was 
deelared by the Oourt. I think, therefore, 
having regard to the ciraumstanees whioh 
are established, that the appeal must be 
allowed and the olaim deoreed with aosta 
throughout, 


“a 


Appeal allowed, 


> 


NAGPUR JUDICIAL_COMMISSIONER’S 
COURT, a 
Second Oivin Appazat No. 545 or 1918, 
April 30, 1920. 
Present:—Mr. Maendir, A. J. O. ? 
SIDH GOPAL— PLAINTIFF —APPRELCANT 
cérstus 


HARILAL—Derayxpant-—ReseonDent. 

Co-sharers—Suit by joint co-sharer for villag e 
profits without asking for partition, whether main» 
tainable—Undivided share, sale of, whether effects 
partition, 


P. at an auotion-sale in exedution of a decree 
purchased an undivided share in ancestral village 
property and obtained symbolical possession. He 
now sued for village profits: 

Held, that as P. had not sued for partition, his 
suit for profits was not maintainable, and that, the 
auction-sale had not effected a division of the village 
shares. [p. 429, 20), 2.1 

Appeal against the deorea by the Distriat 
Judge, Ohhindwada, in Oivil Appeal 
No, 73 of 1918, desided on 2nd Septe.nbor 
1918. j 

Mr, M. B. Kinkhede, for the Appellant. 

Dr, H. 8. (our, for the Respondent. . 

JUDGMENT.—The learned Distrist Judge 
in -first appeal has dssamed ‘oertain faets 
in favour, of the appellant and decided 
that on these -faots the suit must fail. 
These facts sre as follows: — Mohanlal held 
an undivided share in ancestral property. 
This share was attached and-sold.in exé- 
eution of a desrea in favour of the 
plaintiff. The plaintiff at the austion sale 
purshased the share and obtained symbolisal 
possession. He now sues the latter for 
village profits, 

- The learned District Juige Folds that 
the plaint Œ esnnot rus for profits when 
he tas not sued for partition, Ho gitog 
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Pirthi Pal v. Jowahir Singh (1) in support 
of this proposition. I consider that his 
finding on this point is entirely justifies. 
The desiion in Amritrao v. Govind (2) 
shows an alienes of a co-parcener is in no 
batter position than his alienor. The slienor, 
a member of a joint family, sould not 


sue the manager of the joint family for. 


profits. The faot that the member is a 
eo-sharer of a village and the manager is 
the lambardar oannot affeat the oase, It 
is only a separated eosharer who can 
sie the lambardar for profits. It seems 
“to be urged in ground No. 3 of the 
appaal that the anostion-sale effested a 
division of the village shares. This plea 
is opposed to all rulings regarding rights 
of “the purchaser of an undivided share. 

It might haye been urged that the 
filing of this suit indisated tho intention 
of the plaintiff to vary his statas from 
that ‘of an undivided so-sharer in the 
village to that of a divided oo sbarer bold- 
ing a share not to be divided by metes 
and bounds: bat this has not been urged. 
Had -it been urged, it might possibly have 
been shown that the share whieh he wonld 
reseive in partition was different from the 
share in this partisular village to ‘whieh 
he is prima facie entitled. 


_I do not need to deside the question. 
whether the plaintiff is to be considéred. 
as.in possession of the undivided share.. 


THe appeal fails and is dismissed. Coste 
on appellant. 


Appeal dismissed. 


t 


. (1) 14 0: 493 at p. 494 (P. O.) 14 1. A. 87; 11 
Ind. Jur. 232; 4 Sar. P. O. J, 758; Rafique and 
Jacksons’ P, O. No. 97; 7 Ind. Dec. (N st) 327. 

(2) 21 Ind, Qas. 590; 9 N., L., B. 146, 


BOMBAY HIGH COURT, 
First Orvis Arpan No. 274 oF 1917, 
Marsh 8, 1920, 
Presenti—Sir Norman Maoleod, Kr., 
Chief Justice, and Mr, Justice Heaton, 
KOOVERBAI SORABJI MANEKJI-— 
APPZLLANT 
versus 
Taz ASS'STANT COLLECTOR, 
SURAT—Responpenat. 
Land Acquisition Act (I of 1894), ss. 11, 12—Avard, 
avhen final. 


+ 

An award made by a Collector in land acquisi- 
tion proceedings becomes final and . binding only 
when it is filed under section 12 of the I and 
Acquisition Act, the mere signing of the award by 
the Collector does not make it conclusive. Before 
filing an award it is open to the Collector to 
destroy one which he has already signed and to 
substitute another in its place. [p, 480, col. 1.] 


First appeal from the decision of the 
District Judge, Surat, in Reference No, 5 of 
1914, 


` Mr. K. N. Koyajee, for the Aprellant, 
Mr, 5. 8. Patkar, Government Pleader, for 
the Respondent. 


JUDGMENT, | 


Moteo, O, J.—This is an appeal from 
a judgment of the Distriet Judge of Surat 
in Reference No, 6 of 1914. The land 
acquired was notified by Government in 
June 1912 on behalf of the B, B. & 0, I, Ry 
Co. The award under section 11 of tbe 
Land Acquisition Ast by the offeer appoint. 
ed by Government amoaonted to Rs. 70 
per Guntha, the area to be asquired beirg 
one sore and one Guntha, The learned 
District Judge same to the conalusion 
that the market-value of the ground was 
Re, 60 per Guntha. He allowed Ra. 369 
damages for severarce. The total being under 
the arenes award, the Collector’s award 
stocd. 


The first point taken before us was that 
the first Acquisition Officer, Mr, Sedgwiek 
made an award whish was binding on 
the Government, amounting to Rs, 132 
per Guntha, That award was never som.. 
munieated to the parties. The olaimant 
never knew that Mr. Sedgwiok had formed. 
an opinion that the land was worth 
Rs. 1328 Guntha, until Mr. Sedgwick was 
called in the case as a witness-and cross. 
examined, oe “=: a, 


+ 


“480 


The appellants now rely upon the desision 
in Dosabhat Besanjt v. Special Officer, 
Salsette Building Sites (1). What happened 
in that ease was that the OCollestor made 
an award inthe following form:— “Govern- 
ment in their Memorandum No. 10578, R. 
D, of 17th October 1908, have dirested 
me to award aompensation at the rate of 
Rs. 4 per acre for khujan land and Rs, 120 
per acre for kharif land, and l, therefore, 
make my award accordingly.” The Court 
held it was not competent to Government to 
direct the Collestor to substitute a smaller 
amount than that whieh, as the result of his 
inquiry, he had determined to offer. 


I gather from the judgment of Mr, Justice 
‘Heaton that he sonourred with the judgment 
of Mr, Justice Batelfelor to this extent that 
the award stated the sam whish, according 
_ to the opinion of another authority alto- 
gether, was the sompensation which should 
be awarded, and, so far as could be judged 
from the terms of Mr. Waterfield’s order, it 
was a sum whieh he would never himself 
have offered as sompensation, and whish in 
his judgment was strikingly inadequate. 
Therefore, Mr. Justice Heaton thought it was 
quite impossible to hold that an award in 
that form was an award made by a Spesial 
Aoquisition OfHider, 
| As appears from his nen Mr, Justice 
Batehelor “went somewhat.further than that, 
because | at page 604* the learned Judge 
Baye“ ‘Then it was suggested that the 
order of Mr, Waterfield’s proposing to award 
Rs. 50 per sore was notan award but Was a 
mere proposal for an award. ltseems to me 
that this argument somes with-a oertain 
want of grao > from the- representative -of 
Government, sinse if the order fell ‘short. of 
being.an-award, it fell short only. by reason 
of those very. executive orders:of the Govern- 
ment whose validity i is now in dispute, 
if Tam “right in thinking that . those orders 


are of no effest, then it followa that the. 


award is that whieh Mr. Waterfield would 
Rave’ made had he not been restrained by 
these orders. asl 
seemed to` ‘be of the opinion ‘that, when an 
Acquisition Officer had come to: the. sonolusion, 
as to what should ‘be awarded for a partionlar 
piese ‘of land tobe aoqūired; and had: ‘Feaord- 


~~ 


2 Aa 16 Ind. Cas, 549; 36 B 599; 14 Boni. LB, 


i oo of 36 BH, ~ 
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. And: 


“So that the learned Judge. 
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ed hisreasons in writing for the eonolisions 
he had come toas to the value of the- land, 
thongb, under spesial orders of Government, 
he had referred the matter of compensation 
to his superior offisers, the Spesial Aequisi- 
tion Offiser had already made an award 
which was binding on Government, and if 
its contents could be proved, the slaimant 
would be entitled to get that ‘amount and 
nothing less in the first instanse, while he 
could get more by an application to the 
Oourt, at 

if that had ia the opinion of both the 
learned Judges in that. case, then it would 
be binding on me. But my learned brother 
tells me that he did not agree with that 
opinion whieh was expressed by Mr. Justice 
Batchelor, but merely agreed with the oon- 
alusion arrived at that the award in. that 
oase, inthe form in-which it had been pro- 
mulgated, was not an award by the Collestor 
as was intended by sestion Ll of the Land 
Aquisition Act. He did not agree with the 
opinion expressed by Mr. Justice Batchelor 
that, as soon as the Collestor had redaced his 
reasons to writing and signed them, there. 
was an award which oaould not ba altered, 
and that certainly is not my opinion AKING. 

Section 12 of the Ast appedrs to me to, 
make it clear when an sward: besomes an 
award whioh i is conolusive and binding on 
Government. First, the Collestor makes, 
under’ section II, an award unde his hand. 
It cannot be, in my opinion, the aase that as 
soon as he has signed the document that thew 
it besomes sonolusive. He san tear it up and 
substitute another if he pleases. But, under 
seofion 12, the award shall be filed in the 
Collestor’s office, and shall, exsept as therein- 
after provided, be final and sonelusive evidence, 
as between the Oollector and ‘the persons 
intérésted, whether: they ‘have respectively: 
appeared. ‘before the Oollestor or not, of the 
true area and value of the land, and the 
apportionment of the oompensation among 
the persons interested. Then, under sub- 
sestion (2)— The Collector: shall give im- 
mediate notise of his award to suoh of the 
persone interested as are not present personal. 
ly or by their representatives when the 
award is made.” Therefore, it is the filing of 
the award in the Collestor’s office whioh 
makes it final and eonolusive as against 
the parties interested. It is not suggested in 
this oase that the ae of Mr. Sedgwick - 
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had been filed in the Collestor’s office. The 
claimant has had to rely merely on the 
fact that he did sign what purported to 
be an award, and then asked for instruotions 
from his superiors as to what should be 
done. Therefore, I think the learned Judge 
in this oase was correot in deolining to be 
bound by the opinion expressed by Mr, Sedg- 
wisk with regard to the amount of sompenaa- 
tion to be awarded. 

. The only question remaining is, whether the 
` District Judge’s desision declining to inter. 
fere with the amount awarded by Mr Parekhji, 
who made a final award on behalf of Govern- 
ment, should be disturbed. Mr, Parekhji 


allowed Rs. 70 a Guntks, Mr. Maurpby, : 


Rs. 60 plus compensation for severance, The 
latter dependa for his valuation on the 
amount realized by the owner under the 
leases whieh were signed by his tenant 
Ardeshir. It seems that the rent was in- 
orsased by 50 per oent. about April 1912 
very shortly before the land was notified for 
acquisition ; and thatthe parties were aware 
that the Railway Company were about to 
apply to Government that acquisition pro- 
ceedings should be taken, is slear from the 
‘terms of the doaument itself, 

If I thonght that the learned Judge had 
based his valuation on any wrong method, or 
that in any respect hisifigures were erroneous 
then it might possibly be held that he has 
undervalued the property. But, as far as I 
ean see, there is no alear error in the 
judgment. Then an Appellate Court, in my 
opinion, should not be prone to upset the 
judgment in the matter of a valuation by the 
lower Court which has heard the evidence, 
unless the Judge haa fallen into an obvious 
error in eoming to his conslusions. It jg 
quite possible that one Judge might allow 
a few rupees more here or there than 
another Judge. But it is not the fanation of 
an Appellate Court fo interfere in such a 
ease, The olaimant has been awarded 
Rs, 2,400 an acre for his land. Oorsidering 
all the eircumstances of the oase, I should 
gay that is a fair valuo. In my opinion, there- 
fore, the appeal failsand should be dismissed 
with ecats, 

Heatox, J.—QOn the merits of the asse, 
that is to say, the market-valus of the 
land, I have nothing to add, But I confess 
I was rather surprised to find it was argued 
‘that the desision in the-aase of Dosa. 


‘appeal in this oase 


bhat Bezanjt v, Speotal Officer, Salsette 
Building Sites (1) supplied us with 4 
solution of the problem in this particular 
oase. Here there was merely a writing 
signed by a person who at the time was the 
Acquiring Offiser, But that writing was 
never given effect to. It was never promul. 
gated. It was never apparently filed in the 
Collestor’s ofiss even. It was submitted to 
Government, and, before any promulgation 
same to be made, it was withdrawn.: A 
different, Aequiring Officer had taken up the 
affair, and it was his award based on the 
results of his inquiry whieh was promulgated, 
and was filed in the Collector's office and so 
forth. It seems to me to be perfestly olear 
that we have no award from the first. 
Acquiring Officer. We bave nothing more 
than what might have beoome an award if 
certain other prooeadings had been taken 
whioh in fast never were taken, This, to 
my mind, is quite clear when we take thé 
fasta and look at them in the light of the 
provisions of sections 11 and 12 of the Land 
Aoquisition Act. | 

. What we have to deal with in this case ig 
tLe award which really was made, and it 
was made, not by Mr. Sedgwiok, the first 
Acquiring Officer, but by Mr, Parekhji who 
same later. Ooysequently, what is said 
in Dosabhat Bezanjt v. Special Officer 
Salsette Building Sites (L) does not seem to me 
to help at all. In that oase we were dealing 
with what undoubtedly wasan award, in that 
it fulfilled all the formalities, it had been 
filed, had been promulgated and so forth; 
and we were dealing with matters whisk 
were stated in that award, and which appear: 
ed from tkat award. If in that case’ Mr. 
Justice Batehelor really went the length of 
saying, or implying, that a statement of 
opinion whish had not been filed, and whioh 
had not been promulgated, was an award: 
then I sertainly did not agree with that 
opinion, nor, in my judgment, did I state 
anything whioh would justify the supposition 
that I did agree. I find nothing in my 
judgment in that ease whioh I would like to 
vary now, and I feel no. doubt that the 
ought to be dismissed 
with sosts, 3 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Orvit Suit No, 1121 or 1910. 
September 2, 1915, 
Present: —Mr. Justice Woodroffe. _ 
SURENDRA KRISTO RAY— 
PLaINT. FF 
versus. 
GOOROO PRASAD GHOSH— 


DEFENDANT, ` 
' Civil Procedure Code (Act V of 1908), O. XXI, 
y, 89-—Caleutta High Court, Original Side, Rules— 
Bale held by Registrar under ‘rules, without attachment 
—OQ, XXI, whether applicable. R 

Although the provisions of Order XXI of the 
Civil Procedure Code apply ordinarily to sales on 
mortgage-decrees after attachment under the pro- 


visions of the Code, those provisions do not apply ` 


to cases where the sale is held by the Registrar 
of the High Court, without attachment, under, and 
in conformity with, the rules on the Original Side, 
of that Court. [p. 4 433, col 1] 

Mr. A. K. Bay, for the Plaintiffs. 

Messrs. B. L. Mitter, and D. N. Basu, for 
the Defendan/s, 

JUDGMENT.—This is. an application 
under Order KAT, rule 89, of the Oivil Pro- 
cedure Code in respect of an English mort- 
‘gage exeouted in Caloutta upon which a 
dearee for sale kas been made by this Court. 
There was no attashment before sale. For, 
aasording to the practice of this Court, no 
gush attachments are made in execution of 
mortgage-desrees. -The question raised is 
whether Order KAT, rule 89. applies to the 
oase, . Suoh an applisation is contrary tə the 
practise is not provided for and is in respects 
at vatianse with the rules of this Court and 
ja without authority for the case before 
Chaudhuri, J., was (my learned brother tella 
me) by sonaent of all parties soncerned and 
not after contest. Mention has been made 
of some oase before Imam, J., but there 
was no judgment and what the oiraum- 
stanses of that oase were and whether it was 
sontested does not appear. The desision in 
Kedar Nath Raut v. Kali Ohurn Ram (1) is 
against the application. Binse then the new 
Qode has been enacted. I must, therefore, 
determine whether that order has abrogated 
the practise of the High Court and the Rules 
whioh express it. The question has greater 
importanse than a mere matter of regularity 
of Pradhah, for a disturbanse of that prastice 


N 
¢ - 


(1) 25 O. 708; 2 0. W. N. 858; 18 Ind. Deo. (N. s.) 
460. 


would involve an alteration in the roles 
-whioh bave only resently baen approved by 
the Judges and is likely to interfere with the 
saleh by- this Oourt. The osonditions and 
-practiaa existing as regards sush sales ara 
different from those prevailing in the 
mofussil. Good. prices are fetched at such 
bales owing to the proeédure here adopted, 
-the seourity of fitle-‘and eertainty in the 
procedure. There is s-sonsiderable risk that 
the valuea of property: Will, be affested if 
it is understood that it is opén: to the mort- 
gagor to apply to set aside the sale on ey 
mont under rule 89, "qe 

These considerations are suei maka 
one caatious in reversing established | practios, 
It may, however, hava been the intention” -of 


the Lagislature to do% so and, thereforé, ` ee. 


me 


must examine the Oode itself, 
Rale 89 refers’ to a “ sale in exeoution of a. 
deoree,” When we turn to rule 64, whioh¢ 
deals with “sales generally”, we find that 
Oonrb may sell in exeaution any "gael 
attashed by ib and liable to Pro: 
perties are not attached und a ge: 
desarees of this Oourt and”i in faot there 
has been no attachment in this case. If 
rule 89 applies, it will be nesessary to alter 
the practice in this resposat. It has. besn 
argued that Order XXXIV now insorporates 
the provisions of the Transfer of Property 
Ast relating {o mortgages and that this is 
a sale in exesution of a deeree and that 
rule 89 of Order XXI, therefore, applies. 
That every rule in that Order does not apply 
to mortgages is shown by rale 20. This parti» 
cular case, however, may be explained by. the 
fact that rales 18 and 19 refer to decrees for 
money. Rule 83 (3) exespts . property sold 
under mortgage-decrees, There is no such 
exception in rule 89. Assuming, however, for 
the sake of argument, that that. rule applies 
to the execution of mortgage deorees where 
there has been attashment, as in the mofusszl, 
it has not been made out to my satisfaction 
that the section applies to the oase of a sale 
such as this without attachment by the 
Registrar of this Court under its spesial rules, 
and that if was intended to abrogate the 
spesial practice of the Court in this respeot 
Itis admitted that the oase must. strictly 
some within the terms of the section and 
therefore, though the applisation does not 
so state (and is, therefore, not in form) it ia 
conceded. that, provisions (a) :and (b) must 
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be striotly followed. The sama sonsidera- 
tions avply to the pressding portion of the 
rula, For the other side it is contended 
that if rule 89 doss apply, whioh is denied, 
then the purshaser is, under the Court's 
Rules, entitled to extra charges and expenses 
in addition to the 5 per sent. mentioned in 
rule 89 of the Code. Itis pointed ont that 
there are purchaser's aosta and s mmission 
of the Registrar and Assountant-General 
and the scale of mofusstl expanses is different 
from those of this Oonrt. A further ques- 
tion has been raised as to whether the deposit 
should assompany the application or not, and 
it has basen poioted out that the Ragistrar 
does not assept deposits without a Court’s 
order, I mention these contentions to show 
that, in these and other matters, the practise 
under the Rules of Court and the Code are 
not workable together. Although, therefore, 
it may be the faot that the provisions of 
Order XXI of the Code apply ordinarily to 
“gales on mortgage-decrees after attashment 
under the provisions of the Code, I hold 
that it does not apply to oases such as 
this without attashment where the sale 
has been held -by the Registrar under, and 
in conformity with, the Rules of this Court. 
‘The application, therefore, is dismissed with 
sosts. I may, in sonclusion, point ont that 
the notice of motion is entirely out of order. 
It is alleged that the order sought was oon- 
sented to but this is denied. The notise 
asks that the sale be set aside on sush alleged 
sonsent, This, however, has not been proved. 
-Learned Counsel bas pressed for a desision 
ou the law. The notiea further asks that 
the sale be set aside on payment of 5 per 
-eent. only of the 25 per sent. deposit and not 
of the whole of the purohase-money. Lastly, 
no offer is made in respect of payment to the 
desree-holder. I have, however, for the pur- 
pose of this judgment, assumed that the 
notice was an order and that the applicant 
was ready and in a position to somply with 
the terms of the rule; Even assuming this 
to be so, I hold that the application fails on 
the grounds above stated. 


Application dismissed, 
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BOMBAY HIGH COURT. 
Seconp Orvit Apesat No. 1086 or 1918. 
Marsh 9, 1920, 
È Preseni : —Sir Norman Masleod, Ke, 
Chief Justice, and Mr, Justice Heaton. 
KULSAMBI—Pratntire —ApPELLAN? 
versus 
{ABDUL KADIR—Deranpant— 
RESPONDENT. 
Muhammadan LLaw—Marriage—~Dower, husband's 
erie to pay— Wife pregnant at time of marriage, 
eect of, 


Although marriage, under the Muhammadan Law, 
is spoken of as a contract, the performance of the 
contract accompanied by the appropriate cere- 
mony involves a change of status. The contract 
is merged in the new status acquired by the 


‘parties, and, as long as that status continues, so 


long do the rights and lidbilities of the parties 
under the contract continue. [p. 434, col. 1.] 
Defendant married plaintiff and agreed to pay 
the latter a certain amount of prompt dower. 
Five months after the marriage the plaintiff gave 
birth to a fully developed child. Shortly after- 
wards, the defendant turned the plaintiff out of 
his house, but did not divorce her. Plaintiff 
brought a suit to recover the amount of her dower 
from the defendant: 
Held, that the suit was maintainable.[p. 434, col. 2.] 


Second appsal from the deaision of the 
District Judge, Kanara, in Appeal No, 12 
of 1918, reversing the desres passed by the 
Subordinate Judge at Karwar, in Civil Suit 
No. 25 of 1917. 


Mr. Tyabji, with him Mr, V, B. Sirur, for 
the Appellant. 
Mr, S. V. Paletar, for the Respondent. 


JUDGMENT, 


Mozon, 9. J.—The parties to the snit 
are Sunni Mahammadans. The plaintif€ filed 
the suit against her husband to resover 
her dower. The facts are that the parties 
were married in 1912 the defendant agree- 
ing to pay as prompt dower 525 puélis, 
Five months after the marriage, the plain- 
tiff gavo birth to a fuliy developed child, 
Though it must be presumed that the marri- 
age was sonsummated as the parties lived 
together for some time after the marriage, 
the child waa begotten by an unknown father. 
The defendant turned the plaintif out of 
bis house shortly after the ohild was born, 
but it has not been proved that he divorsed 
her, No question of limitation, therefore, 
arises. The dower agreed upon was prompt 


„and sould be sued for, 
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The plaintiff obtained a desree in the 
Trial Oourt but this decree was reversed by 
the learned District Judge on the ground 
that the marriage was invalid owing to the 
eonsealment of pregnanoy, and sinse cohabita- 
tion during pregnancy was contrary to Muham- 
madan Law the initial invalidity sould not be 
cured by illegal sohabitation. 

Now, although marriage is spoken of as A 
,sontract and no doubt in the firat instance 
there must be an agreement between the 
parties to marry, the performaned of the 
sontrast accompanied by the appropriate 
eeremony involves a shange of status. The 
sontraoct is merged in the new status a0- 
quired by the parties, and as longas that 
status sontinues so long do the- rights and 
liabilities of the parties under the contract 
continue. Thero may be fasts which, if 
proved, will bring about the sancellation of 
the marriage, in which ease tha parties 
will be relegated to the position thay oasupied 
before the marriage aa if there had been 
no sontract at all, or the marriage bond 
may be dissolved by divorse.` But we have 
not been’ referred to any authority for the 
_ proposition that an agreement to pay dower 
ean be separated affer marriage from the 
marriage status and ean be treated as 
voidable on the ground éf fraud, while the 
marriage bond sontinues. 
= The plaintiff, as long as she'is a wife, 
ean sue for her dower unless the defendant 
ean show there was no marriage at all. 
‘Where, however, & man marries a woman, 
and upon the condition that she is a virgin, 
provides a dower higher than the proper 
‘dower, he is only bound to pay the proper 
dower if it is proved that she does not 
‘somply with the seondition of virginity, 
‘Badd ul-Muhtar, Volume MII, page 374. 
Amir Ali in Volume II, page 434 of his 
‘work on Muhammadan Law says under the 
Shia Law when a man marries a woman 
stipulating her to be a virgin and finds 
her not one, he bas no power to sansel the 
marriage. Under the punni Law there ia 
:a divergenos of opinion some of the priests 
agreeing with the Shia Doctors, others 
bolding that if the husband ;ħas begn 
fraudulently deceived he could hara aright of 
option, The latter is the genersily aceepted 
view. 
< `I think it san be inferred from these 
fiithorities that where sonsealment of preg- 
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naney is not by itself a ground for oan- 
selling the marriage, the husband has his 
remedy by dtvoree. 

Though it might be said that there is an 
implied oondition in a marriage contract that 
the bride is a virgin, still, unless there is an 


‘express stipulation, the ‘dower agreed upon 


must be paid. 


We have been referred to Amir Ali, 


‘Volume II, page 408, as an authority for 


the proposition that a marriage is invalid 
where sonsent has been obtained by forse 
or fraud. It is true that the proposition 
was accepted in the sase of Abdul Latif Khan 


'v. Niyaz Ahmad Khan (1). But it was found 


in that sase after the marriage that the 
bride was so ill that consummation was 


‘impossible, so that the anit by her repre- 


sentatives after her death for her dower was 
dismissed. There were grounds, therefore, 
apart from the question of fraud, for treating 
the marriage as a nullity which is a ‘different 
matter from setting aside a contract for’ 
dower on the ground that an implied sondi- 
tion -has been broken. The Court said there 
was soncealment of a fast whioh should have 
been brought to the notice of the husband in 
order to obtain his free consent to the 
marriage and soa fraud was- perpetrated on 
him ab the time of the marriage. 

This is going further than the law as 
stated by Amir Ali appears to go. If fraud 
oan be a ground for sancellation of marriage 
it must be sx press and not implied, 

In my opinion, therefore, the plaintiff is 
entitled to suoseed, This appeal must be 
allowed and the decree of the Trial Court re- 
‘stored with oosts throughout. 

The appeal being allowed, there must be 


‘the usual order for payment of Oourt-fees by 
. the respondent under Order XLIV, rule 1, 


‘read with Order XXXIIL, rule 10. 

Haaron, J.—The marriage contract under 
the Muhammadan Law is not a bare sontract. 
Amongst Muham madang, as amongst others, 
marriage brings about a ohange of status, 
whioh 1ntrodaves gonditions different from 
thoag which result from a bare contract, 
The difference is well-illustrated by a eon- 
sideration of tne differences in result and 
in remedy following from (a) a braash of 
a promise to marry, and (b) a marriage 
brought abont by deception. In the frst 


ta (1) 1 Ind, Cas, 588; 31 A, 843;6 A. Lu J, 428, ES 
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vase, the sontraot is broken; in the sesoud, 
it is falfilled, though one party or the other 
may have been desesived and may obtain 
something different from what he or she 
bargained for, What is obtained, however, 
is a wife or a husband, asthe oase may be, and 
that, as [ understand it, is enough under 
Muhammadan Law. 

That law provides ample remedies in the 
ease of a husband, and here it was the 
husband who was deseived. He may divorae 
his wife. 

The marriage in this sase was not, I 
think, invalid. It was not prohibited or 
irregalar, and the only ground asserted for 
invalidity is founded on deseption. That 
is a ground which, as I understand, the 
theory of the Muhammadan Law of marriage, 
is not enough. The sase of Abdul Latif Khan 
y. Niyaz Ahmat Khan (1) may suggest that 
deseption may invalidate a marriage, but 
in that particnlar oase the objest of the 
marriage sould not be fulfilled the wife 
was too ill. If, in the present sase, the 
wife claimed that she was the defendant's 
wife, the alaim would, I think, have to ba 
allowed, unless it was shown thatthe defend. 
ant had divoread the plaintiff, 

As the marriage was a valid marriage, 

it follows that the dower san properly be 
slaimed unless the slaim ean be defeated 
either by the provisions of the Muhammadan 
Law ‘or by some relevant provision of the 
law of eontrast. We are unable to find 
anything in the Muhammadan law whioh 
forbids the olaim to dower in sueh a onse as 
the present, 
“Nor does.the law of contrast forbid ib, 
unless wa oan imply some term in the 
sontrast vital to the right to dower, whieh 
implied term was not fulfilled. There ia 
no implied term that the wife shall ba a 
virgin, Is there an implied term thatshe 
‘shall not, at the time of marriage, be with 
child by some man other than the husband P 
It would not, I think, be irrational to imply 
sush a term, but we are unable to find that it 
has ever been done. 

I am not prepared to introduce, what 
would apparently bse, a new feature into 
the law regulating marriage in the sase 
of Mahammadans, so I agree tothe order 
proposed by my Lord the Chief Justice. 


Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Deosse No, 266 
or 1917. 


Maroh 17, 1919. 
Present :—Mr, Justioo Greaves 
and Mr. Justiee Newbould. 
SACHINDRA NARAIN SAH—Derenpaxt 
—APPELLANT 
versus 


HIRONMOYHE DASI-—PLAINTIPH — 


RESPONDENT, 

Civil Procedure Code (Act V of 1998), O. XXXII, 
1", 4, applicability of, to non-contentious proceedings 
in Probate—Duty of Court—Probate and Adminis- 
tration Act (F of 1881), s 50—~Minor—Querdian 
appointed without consent—QGuardian refusing to act 
—-Probate—Minor, whether entitled to revocation, 


Order XXXII, rule 4, of te Civil Procedure Code 
doos not apply toa non-contentious proceeding in 
Probate, but where minors are concerned and 
citations are issued to them, it is necessary for 
the protection of their interest for the Oourt to be 
satisfied not only that a guardian has been appointed 
but that a guardian has been appointed who has 
cənsented to accept the appointment and take upon 
himself ths onus that by virtue of the appointment 


falls spon him on behalf of the minora, [p, 437, 
col. 1, 
‘ Where a guardian ad litem of a minor is 


appointed, without his consent, for the purpose of ` 
a patition for Probite, ani he refuses to acoept 
service of a citation on behalf of the minor, and 
Probate is granted® the minor, when properly 
represented, is entitled to maintain an application, 
under section 50 of the Probate and Administration 
Act, for revocation of the grant. [p. 487, col. 1.] 

' Appesl against the deares of the District 
Judge of Dasoa, dated the 8th of August 
1917, 

Babus Dwarka Nath Ohakrabarty, Bireswar 
Bagcht, Ratendra Ohandra Guha and Satish 
Ohandra Bhattacharjee, for the Appellant, 

Babus Mohendra Nath Roy and Jyotish 


' Ohandra Sarkar, for the Respondent. 


JUDGMENT.—This is, an appeal from 
the desision of the Distriot Judge of Dassa, 
dated the 8th of August 1917, 

The real point at issue is, whether the 
gitafion served upon a minor in an unsone 
tested Probate proseeding by serving it upon 
her huaband after the husband has been 
appointed her guardian in the proseeding 
is bad because the husband was appointed 
guardian without his songent. 

The fasts are shortly as follows:—~On 
the 10th August 1914 one Mohendra 
Narain Saha died leaving a Will, datod 
the 14th Sravan i321 B. 9, sorrespond- 
ing to 30th July 1914, He left him 


- that, on 


# 


‘sign the original. 
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surviving a widow, Mrinalini Dabys, and a 
daughter, Hironmoyees Dasi. Oa the llth 
November 1914 Mrinalini applied for Probate 
of the Will, The poetibion states that the 
testator had two near relatives, namely, 
Hironmoyee Dasi, minor wife of Sasen 
Bahari‘ Ray, residing at 13, Nather Bagan 
Streat, Calontta, represented by her husband 
Susen Behary Ray, residing at the same 
place, and also a sister’s son nama3d Jotindra 
Nath Saha. Upon the same day that the 
petition was presented a petition waa also 
presented on behalf of tbe patibioner for the 
appointment of, goardian3 of the two 
minors, The petition states that Hironm»oyse 
is under the guardianship of her- husband 
Susen Behary Rey, and that he bas 
no interest adverse to the minor and that 
he was a fit and proper person to ba her 
gnardian. It appsars'from the order-sheet 
the 14th November 1914, Susen 
Behary Ray was appointed guardian ad 
litem of Hironmoyee Dasi. We have an 
affidavit; dated 23rd January 1915, of the 
bailiff of the Small Cause Court of Oaloutta 
stating that, according to the identifisation 
of Debendra_ Ohandra Datt, he affixed a 
sopy of the notice with regard to guardian- 
ship on the onterc door of 13, Nather Bagan 
Street. The first opposite party, that is, 
Hironmoyee, being a Hindu pardanashin 
lady and Susen Ray not baing pregeat 
the bailiff states that Hironmoyee’s 
father-in-law, Gosto Bahary Roy, was present 
and that he refused to acsept serviss and 
Thera is an affidavit 
also on the rasord of Dabandra Ohandra 
Datt stating that he assompanied Gosto 
‘Bohary Gupta bailiff fo serve notises on 
the two minora and he states that the 
bailiff served a sopy of the notise by 
afixing if on the outer door of the 
dwelling house of the first opposite party, 
that is, Hironmoyes at 13, Nather Bagan 
Street, Upon the widow's application the 
grant of Probate was issued to her and no 
body appeared on behalf of Hironmoyes to 
contest the application for the grant. Upon 
the death of Mrinalini the present applica- 
tion was made on behalf of Hironmoyee 
Dasi by her husband and guardian, 
Susen Roy, asking for revosation of the 
‘grant of Probate upon certain grounds 
stated in the petition, one of them being 
that the Will was a forgery and that it 
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was nevar signed by the testator, and 
another basing that no notisa of the pro- 
a3ajing wai saryal upon Hironmoye: Dasi 
or upin her gaardian, anil also alleging 
that she. was novaer raprasented- in tha 
Probate prosseding and wis n} boaod by 
the sams, 

Wa hava bəən raferrei tə sestion 83 
of the Probate and Administration Ast 
whioh proviles that, in any oa3e bafore 
the District Jadge in whioh there i3 on- 
tention the prosssding shall take as nearly 
as may ba the form of a suit, and it is 
suggested that the proseeding for Probate 
by Mrinalini had not basoma oaontentious 
and that, therefore, the provision of the 
Civil Prasadara Code, tùat is to say, 
Order XXXII, rale 4, which provides 
that no peraou shall, without his o1sant, 
ba a dprinted gaardian of a minor for tha 
purpose of the s1is had no applisation, 
and that, consequently, the applisation for 
rayvooation of the grant under sestioa 50 
of the Probate and Administration Act was 
not wall founded as thara had baon no 
real defest in aubstanee, 

It is urged on bahalf of tha appellané 
that the learned District Judge who, upon 
the faot baing brought to his nobis: that 
Hironmoyee Dasi’s husband never assented 
to his appointment as guardian, revoked 
the grant, acted prematurely and that he 
should not hava so asted unless he wera 
satisfied by evidenss that Sason Ray, ‘the 
husband, was not a fib and proper person 
to ba Hironmoyee’s guardian, or that in 
fast Hironmoyes through her guardian had 
no notise of the prosaading, and it ia 
pointed out with some forse that Susen Ray 
must hava been the proper person to ba 
appointed as guardian and that it is not 
likely thet his interest was in any way 
adveras to the minor, as we find that in 
the prasent proaseding he ia her guardian 
for the purpose of these prosesdings. 

This is the only quastion that arise, 
and the point sesm3 to be unsovered by 
any astual authority. We were referred 
to sestion 63 of the Probate Ast whish 
provides that in all sases it shall be lawful 
for the Distriet Judge, if he thinks fit, to 
isaue ditations oalling upon all persons 
claiming to baya any interest in the estate 
of the deseased to some and aes the pro- 
seedings before the grant of Probate or® 
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Letters of Administration, and we were 
referred to the sase of Nistariny Dabya v. 
Brahmomoyt (1) as au authority for the 
proposition that the mere non-issue of 
citations was not a defect in substansa 
within the meaning of sestion 50 of the 
Probate and Administration Aot and that 
the mere non-servies of citation was not 
suffigient to invalidate the proseeding 
provided that the person to whom the 
sitation shonld have issued had notise of 
the proseeding. We were also referred to 
Tristram and Coote’s Probate Prastise, page 
805, which deals with the question of service 
on minors and from whish it is stated 
that if appears that-service on a minor 
is to be effected in the presense of the 
person who is the natural guardian of the 
minor, but that no provision is made for 
the assent of the guardian. We were also 
referred to Mortimer on Probate Pratioe, 
Edition 1911, at page 530, on the same 
point. So far as the aise in Nistariny 
Dabya v. Brahmomoyi Dabya (1) ia eoncerned, 
this does not seem to have any applisa- 
tion, for in that oase fhe minor had baen 
represented in the Probate proseeding by 
a guardian whose right to appear a3 guar- 
dian was disputed. But in those prossedings 
there had been contest as to the Will and 
Probate bad only been granted after the 
sontest had taken plasa. I am prepared 
to acoept the sontention of the learned 
Vakil who appeared for the appellant that 
Order XXXII, rule 4, does not apply as 
the proseedings bad not arrived at the 
contentious stage, but, even so, $ think 
that if was for the person who got the 
guardian appointed to show the Court that 
that person assented to the guardianship and 
took upon himself the burden thereof. it 
seems to me that it is a nesessary proteo- 
tion in the interest of an infant that not 
only should the Oourt be satisfied that 
a guardian has been appointed, but that a 
guardian has been appointed who had 
consented to assept the appointment and 
take upon himself the onus that by virtue 
of the appointment falls upon him on behalf 
of the infant, We think, therefore, that 
the learned Distrist Judge was right in 
the desision at whish he has arrived, 
namely, in revoking the grant and direst- 


(1) 18 C. 45; 9 Ind, Deo. (N, 8.) 31, 
° t 
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ing the Will to bə proved in solemn form 
in the absence of any evidencs that 
Hironmoyee’s husband assented to his appoint- 
ment as guardian. We do not think that 
it was necessary for the Judge to await 
proof either as to the unsuitability of 
Hironmoyee’s husband for the position of 
guardian or that the servies had not bean 
properly effected. 

Under these cirsumstances, the appaal 
fails and must ba dismissed with aosts. 
We assess the hearing fea ab two gold 
mohurs. 

Newsoutp, J.—TI agree. 

Anpeul dismissed, 


BOMBAY HIGH OOURT. 
Sxecono Civic Aperat No. 472 oF 1917, 
August 7, 1919. 

Present :—Sir Norman Masleod, Kr., 
Chief Juatise, and Mr. Justica Heaton. 
MANAK—Dsrenvant—APPELLANT 
Versus 
. NARAYAN—Pgatntivs —Respox DENT. 

Bombay Land Revenue Code (Act Y of 1879, a, 121 
—-Boundaries fined by Collector—Adverse possession 
Suit to recover portion of survey number, matin- 
tainability of —Jurisdiction of Civil Courts, 


The fixing of boundaries of different Survey 
Numbers by the Oollector under section 121 of 
the Bombay Land Revenue (ode has the efect 
morely of showing what land belongs to the 
persons in whose names the Survey Numbers are 
registered. It does not affect the right of any one 
of those persons to show ina Civil Oourt that he 
has acquired a title by adverse possession against a 
registered occupant. [p. 438, ool. 1.) 

JUDGMENT. 

Maorgon, O. J.—The plaintiffs sued to re- 
sover possession of 4 asres of land ont of 
Survey No. 676 situated in Thalner, alleging 
that he owned Survey No. 6/8 whiah is 
adjoining Survey No. 676 that the plot in 
dispute was separated from Survey No, 676 
by a bandh and ineluded in his Sarvey 


"Number, that he had been in possession of 


the plot in dispute for about 50 years; 
that Survey No. 676 was measured about 
twelve months ago at the request of the 
defendant by the Rəvənua Anthorities; that 
they foand out that the plof in dispu 6 
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formed part of Survey No, 676 which be- 
longed to the defendant, and that, accordingly, 
he -was dispossessed by the defendant in 
July 1915, He claimed that he had acquired 
title to the plot in dispute by adverse pos- 
session, and prayed, therefore, that possession 
might be restored to hiro, 

It has been found in both Courts that 
the plaintiff had been in possession adversely 
of the plot in dispute for more than 
twelve years. But it has been sontended 
that the order of the Revenue Authorities 
adjusting the boundaries of Survey” No. 676 
was a bar to the present suit. We cannot 
agree with that contention. Relianse has 
been placed for the argument on section 121 
of the Land Revenue Code. But it does 
“mot follow that, bepanse the Colleator placed 
the boundary mark of Survey No. 676 at 
the plase where it ought to be in assord- 
anse with the Survey map, that he in any 
way adjudicated upon the plaintifi’s elaim 
to be possessed of the plot in” dispute by 
adverse possession. It is quite true that 
the fixing of the boundaries of these two 
Survey: Numbers would show what land 
belonged to the persons in whose name 
Survey Numbers were registered. But that 
would not in any. way affect the right 


of any one of those parties to show in a, 


Civil Court that he had acquired a title 
by adverse possession against a registered 
oceupant. I agree, therefore, with the 


opinion of the learned Assistant Judge that 


the order of thé Deputy Collestor adjudg- 

ing that the plot in suit formed part of 
Suvey No, 676 does not at all stand in 
the way of ‘a Civil Court going into the 
question. of. adverse possession. Therefore, 
I think, the order of the lower Appellate 


Court was right and the appeal must be 


dismissed with sosts. 

Bk Hearon, J.—lI also think that the appeal 
must be dismissed with -eosts, The words 
of sub-seetion (b), slause (1), of section 121 
of the Land Revenue Oode are not per- 
feetly olear, and are not free from diffisulty. 
They might be construed as meaning that, 
when the Collector bas determined the 
boundary, he bas also determined all the 
rights of ownership. But I do not think 
that this is what they do mean, and 1 do 
not think it is‘what the words express, when 
| we remember that they appear in the Land 
- Reyenye Code, The words are these,— ‘The 
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settlement ofa boundary shall be determina- 
tive of the rights of the landholders on. 
either side of the boundary fixed in respeat 
of the land adjudged to appertain, or not 
to appertain, to their respective holdings.” 
I think the rights that are finally determined 
by the fixing of the boundaries are those, 
rights .whieh flow from the faot that the 
land is insorporated in a partioular Survey 
Number, and I do not think they mean 
more than this., Land may be in one Survey. 
Number, and yet may besome by adverse 
possession the property of the owner of an 
adjoining Survey Number. That is what 
is found to have happened in this partieular 
case. I think the Land Revenue Code 
itself provides the very soundest Teasons: 
for taking this view. In giving to the 
Revenue Authorities power to fix the bounda- 
ries it says in seetion 119 that, “the boundaries 
would be fixed by the Collestor who shall. 
be guided by the land records, if they 
afford satisfactory evidence of the boundary 
previously fixed, and, if not, by suoh other 
evidence as he may be able to prosure”, 
It is quite insonseivable to me that those 
words should have been used had anything, 
more been intended than that tke Collector. 
should fix the boundary and so determing. 
finally what land is to .be incorporated in. 
a partioular Survey Number, He is not to 
inquire into the rights of ownership, but is to` 
inquire into the position of the boundary, 
and nothing else. That being 80, it is, to’ 
my thinking, quite impossible to suppose 
that the words of sub-seetion (b) gave to 
the Collestor’s desision a finality as regards 
those rights of ownership whieh are not 
dependent on the cireumstance whether the 
land does or does not form part of a partisular 
t urvey Number. 
; Appeal d.smissed. 
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In the matter of AN ARBITRATION BETWEEN BAIJNATH KALGORAM & ALIBHOY MAHOMED. 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JORISDICTION 
Nos. 350 anp 251 or 1919. 
Desember 9, 1°19. 
Presenti—Mr Justice Greaves. 
_ In the matter of tae INDIAN ARBITRA- 
TION AOT or 1899. 
In the matters of an ARBITRATION 
E Betwenn BAIJNATH KALOORAM AND 
ALIBHOY MAHOMED. 


Arbitration—Agreement in contract to refer disputes 
to arbitration—Arbitrators, power of, to decide what 
are terms of contract, 


Where by the terms of a contract,—in this 
case an Advice Note,--it ia provided that any 
dispute whatsoever arising on, or out of, the 
contract should be: referred to arbitration under 
the Rules of the Bengal Chamber of Commerce, 
for the time being, for decision, and that such 
decision should be accepted as final and binding 
on both parties‘ to the Adivce Note, it is within 
the authority of the arbitrators under a sub- 
mission made to them to decide what are the terms 
of the contract, and whether or nota particular 
term was included in. the contract as originally 
made. [p, 440, col: 1.] 

Mr. A. N. Ohaudhurt (with him Mr. 8. N. 
Banerji), for the Applicants. 

Sir B.O. Mitter (with him Mr. 9, M, 
Bose), for thé Respondents, i 

- JUDGMENT. —This is an applisation by 
Allibhoy Mahomed to set aside two awards 
of the Bengal Chamber of Commeree, Nos. 
663 and 664, both dated the 27th August 
1919, in favour of Baijnath Kalooram and fo 
restrain Baijnath from withdrawing a sum 
of Rs, 21,067-10-0 deposited by Allibhoy 
Mahomed with the Sheriff of Calcutta on 
the áth September 1919 in respest of the 
execution of the awards. 

On the 24th June 1918 Baijnath applied 
for arbitration in respact of differensea due to 
him from Allibhoy Mahomed on Advises Notes 
Nos. 28 and 3L and also in respest of 
Advise Note No. 34. On the 20th January 
1919 Allibhoy Mahomed sommensed against 
Baijnath Snit No. 223 of 1919 to stay the 
arbitration on the ground that there was an 
interpolation in Advise Note No. 31 stating 
that thereby Advise Note No. 28 was settled. 
Mr, Justise Chaudhuri refused an interlosn- 
tory applisation for stay and intimated, so I 
am told, that the question of interpolation 
was for the arbitrators to deside. Against 
Mr, Justice Chaudhari’s refusal to stay 
the arbitration there was an appeal whieh 
was dismissed. Thg order states that Coun- 


sel who appeared on the appeal stated that 
he had then no materials to establish the in- 
terpolation but that he reserved his rights to 
raise the question when the suit was heard, 

On the 12th September last Allibhoy 
Mahomed applied in the suit to restrain the 
withdrawal by Baijnath of the Rs. 21,067-10-0, 


; It was argued before Mr. Justise Rankin 


thatthe awards were bad as there was a 
suit pending when they were made whish 
had not been restrained, relianee being 
placed on the oase of Doleman §& Sons v., 
Ossett Ogrporation (1). Mr. Justice Rankin 
held that this case had no application, as the 
arbitration had been allowed to. proceed and 
he left the applisant to apply in the arbitra. 
tion to setaside the awards, he stated in his 
judgment that, although the question whether 
or not there had been an interpolation had 
been determined by the arbitrators that no 
question upon whieh the validity of tha 
submission depended oould be finally deter. 
mined by the arbitrators, and that it muat 
be open to the eomplaining parties to make 
that sontention on motion to set aside the 
award. This is the applieation whish is now 
before me, On behalf of the applicant it ig 
first argued that I should grant the relief 
sought or, at any rate, the later portion, on 
the ground that as the suit was not stayed 
the arbitration ogquld not continue and tha 
awards are of no avail; and, sesondly, itis said 
that the question of interpolation goes to the 
root of the contrast, inasmuch as if this 
is established, the sontrast is void and that 
this isa matter to be desided by the Court 
on evidense. On behalf of Baijnath it is 
said thatthe first point ia not open as it has 
already been desided by Mr, Justisoa Rankin 
adversely to the applisant, and as to the 
second point relianes is plased on Produce 
Brokers Oo., Ltd. v. Olympia Oil and Oake Oo., 
Lid. (2) as deciding that the question of what 
the sontract is and the terms thereof are 
matters to ba desided by the arbitrators who 
have already desided adversely to the appli. 
gant. 

With regard to the question of the failure 
to stay the suit invalidating the arbitration, 
this point has already been desided by Mr, 
Justice Rankin adversely to the applisant and 


(J) (1912) 3 K. B. 257;81 L.J. K.B. 1092; 107 L. 
T. 58h: 16 J P. 457; 10 L. G.R. 915. 

(2) (191611 A, O. 314; 85 L: J. K, B. 160; 114 L., T 
94; 21 Com. Oas. 820; 60 §. J. 74; 32 T. L. B 115, 
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I do not think that it is open to the applicant 
to re open it in this Court. As to the segond 
question, although Mr. Justiss Rankin express- 
ed the opinion that the arbitrators sould not 
decide finally with regard to the intergola- 
tion, it seems tome that this waa an expras- 
sion of opinion rather than a desision and 
that I am bound to deside this point, 
Moreover, I am told that Mr. Justioe Ohau- 
dhuri expressed a sontrary opinion although 
he, too, did not decide this point. By the 
terms of the contrast if was provided 
(Term 13) that any dispute whatsoever 
arising on or out of the Advice Note ehould 
be referred to arbitration under the Rules of 
the Bengal Chamber of Commerss, for the 
time being, for desision and that such 
decision should be saeepted as final and 
binding on both parties to the Advise Note, 
Now, as I read tho desision in Produce 
Brokers Oo. Ltd, v. Olympia Oil and Oake Co, 
“Lid. (2) it is a desision that, under a submis- 
sion to refer all diepntes arising out of a 
sontract, which are the same words as in the 
Advice Note before me, the arbitrators have 
authority to deside what are the terma of 
the contract. This being so, it is diffisult to 
essaps from the sonelusion that they have 
authority to deside whether a partioular 
term was included in the oontract at the 
time if was made. [ suppose that, stristly 
- speaking, the desision referred to above is 
not binding on me although it would, of 
course, demand wy respectful consideration 
but, if I may say so, I respestfully agree with 
it and 1 think it would be a pity to be 
compelled to hold that, where business men 
have agreed that an Arbitration Tribunal 
shall deside any dispute arising on or out of 
the Advice Note in suit, it is not eom- 
petent for them to deside whether or not a 
particular term was ineluded in the contract 
when it was made. I do not think that I 
am foreed to any sush csonelusion and I 
aosordingly hold that it was sompetent for 
the arbitrators under the terms of the sub- 
mission to decide whether or not this parti- 
sular term was in the contrast as originally 
made. With regard to Mr. Ohaudhuri’s 
argument that the question goes to the root 
of the contrast itself and raises the question 
whether in fact there was any contract at 
all under which there could be ‘a submission 
there seems tome to be a difference between 
a dispute which raises the questien whether 


INDIAN OASEP. 


(1921 


in fact X. entered into a contrast at all or a 
queation whether A. was induced to enter 
intoa contrast by frand and a question sash 
as the present whether a contrast sontained 
a partisular term at the tima it was made. 
In the result, the applieation fails and must 
be dismissed with costs, 


Application dismissad, 


BOMBAY HIGH COURT, 
Second Oivi Appgau No. 87 or 1919, 
February 20, 1920. 
Present:—Sir. Norman Maaleod, Kr., 
Chief Justice, and Mr. Justice Heaton. 
BHAGA MOTIJI—Pcaintizvy—AppgLuart 


versus 
DORABJI SORABJI—Deranpant— 
RESPONDENT, 


Bombay Land Revenue Code (Act V of 1879), s. 121 
— Boundary fixed by Oollector—Adverse possession— 
Suit to recover portion of Survey Number from regis. 
tered occupant, maintainability of—~Jurisdiction of 
Civil Qourts. 


When the settlement of a boundary is made by 
the Collector under section 121 of the Bombay Land 
Revenue Code, if does no more than establish 
where the boundary line lies and that the owners 
of the respective Survey Numbers are entitled to 
their property according to the boundary line as 
fixed by the’ Collector. This, however, does not 
prevent any of them filing a suit in the Civil’ 
Court on the ground that he has acquired a portion 
of his neighbour’s Survey Number by adverse 


` possession. [p. 441, col, 2.] 


Sesond appeal from the desision of the 
Distriot Judge, Surat, ia Appeal No. 86 
of 1917, confirming the deeree passed by the 
Additional Sabordinate Judge at Bulsar, in 
Civil Suit No. 125 of 1916. 

Mr. Q. N. Thakor, for the Appellant. 

Mr. K. N. Koyjes, for the Respondent, 

JUDGMENT, 

Maoron, O. J.—The plaintiff sued to re- 
eover possession of the plaint land measur. 
ing 19 gunthas, said to belong to Survey 
No 420, alleging that the land originally 
belonged to one Kasna Mavji exolusively ; 
that even if the said Kasna was vot the 


Vo). nX] 
BHAGA MOTIJI ©. DORABJI SORABII. 


sole owner of that land, he had hesome 
the sole owner thereof by adversa possession 
for more than twelve years, The plaintiff 
was the owner of Survey No 419. The 
defendant was the owner of Survey No, 420. 
‘The plaint land waa situated between 
these two Survey Numbers. The question 
arose whether it formed part of Survey No. 
419 or 420, 


In April 1913 the defendant presented 
an applisation to the Mamlatdar of Pardi 
complaining of an encroachment made by 
the plaintiff over the land in suit, and 
praying that the boundary of the two Sur- 
vey Nos. 419 and 420 might be determined 
and the eneroashment removed. Statements 
of the plaintiff and the defendant were 
recorded before the Patel and the Talati 
and the Cirele Inspector and, finally, the 
Collestor of Surat desided, on the 25th 
November 1914, that the plaintiff was 
wrongfully in pcssession of the land in 
question, and he ordered his  aevistion 
therefrom under sestion 121 of the Bombay 
Land Revenne Code. The Oollestor in his 
desision said,— 


“This is olearly a ease to whioh the 
provisions of sestion 121 (2) of the Land 
Revenue Code might properly be applied. 
Dorabji had a complete and perfest title 
to the whole Survey Number but finding 
that he was in actual possession of too 
small an srea he paid for measurement, 
he had the proper boundaries of his holding 
determined by tbe Collector under asotion 
119, clause (2). As the result of that 
determination, I find that Bhagoji Motiji, 
(3. e., the plaintiff in this oase) is wrongfully 
in possession without ary proper title and I 
order his eviotion under sestion 121 in favour 
-of Vorabji.” . 

An appeal was preferred from the said 
order to the Commissioner, but it was rejeat- 
ed about May 1915. 

. All that was desided then was that the boune 

dary line between these two Suryey Nos. 419 
and 420 was as contended by Dorabji, and 
as Dorabji had a somplate and perfeot title 
to the whole Survey Number the Oollector 
came to the csonolusion that the plaintiff 
was wrongfully in possession of that portion 
whioh was in dispute, and which had been 
in the inquiry held to belong to Survey No. 
420, 
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The plaintiff’s suit, therefore, was to resover 
possession on the ground that he had aequir- 
ed a perfest title to the land in dispute by 
adverse possession. Both Courts have held 
that they had no jurisdistion to hear the 
suit, 

The learned Appellate Judge sonsidered 
that the desision of the Collestor was final, 
relying upon the sase of Bai Ujam v, Valiji 
Rasulbhat (1). In that oase, the Collector 
had settled the boundaries between the two 
Survey Numbers, and the Court held that 
as the defendant did not olaim to have 
acquired, since the Oollestor’s desision, the 
right to hold the plaintiff's land exeept 
by adverse possession, which the Subordinate 
Judge found not proved, the plaintiffs wera 
entitled to have the posgession of it restored 
to them. 

A. very similar point same before usin Manak 
v. Narayan (2), There had been a dispute 
between the owners of two Survey Numbors 
and after the Survey Numbers had been 


‘measured by the Revenue Authorities, it 


was found that the plot ia dispute belonged 
to the Survey Number which belonged t 
the defendant. The plaintiff elaimed that 
he had acquired a title to the plot in dis- 
pute by adverse possession, and prayed, 
therefore, that possession might be restored 
to him. We same to the sonslnsion that 
the order of the Deputy Collector adjadging 
that the plot in dispute formed part of 
Survey No. 676, whioh belonged to the 
defendant, did not stand in the way of a 
Civil Court going into the question of ad- 
verse possession. The meaning of seation 
121 of the Bombay Land Revenue Code 
was considered, and we held that when 
the settlement of a boundary was made 
by the Colleotorit did not more than establish 
where the boundary line lay, and that the 
owners of the respestive Survey Numberg 
were entitled to their property asseording 
to the boundary lines as fixed by the Col- 
lestor. But we held that it did rot prevent 
one of the disputing parties filing a suit 
in a Oivil Court on the ground that he 
had asquired a portion of his neighbour's 
Survey Number by adverse possession, 
Therefore, in my opinion, both Courts were 
wrong in coming to the conclusion that they 

(1) 10 B. 486) 5 Ind. Deo. (xN. a.) 692. 

ie) 59 Ind, Cas, 437; 22 Bom. L. R, 1114 (Foot, 
note. 


4.42 
KHETRA NATH MONDAL V, LAKHAN SARDAR, 


had no jurisdiction to hear the sait, and 
that they ought to deside whether the plaint 
property wae, as a matter of fast, the pro- 
perty of the plaintiff or of the defendant 
ascording to the fasts proved in the case, 
They have jurisdistion to deside those ques- 
tions, and it depends on the findings 
of fact whether the plaintiff is entitled to 
sueaced, 

It was argued that the Seorstary of State 
was .@ nesessary party tothe suit, and that 
if he was not a party, then the Oourt 
had no jurisdiction. But that. point waa 
never taken at the hearing, and no issue 
was raised. It may be, the Courts may 
hold that the plaintiff, before ha ean succeed, 
must got the order of the Revenue Authorities 
set aside. But that again is a question 
whioh is entirely apart from the question 
of jurisdistion. The appeal must be allowed, 
and the oase remanded to the Trial Court 
to be heardon the merits. The appellant 
to get sosts in both Appeal Courts. Costs 
in the Trial Court to be aosts in the cause. 

Heaton, J.—~I sonour, The judgments 
from whieh we are hearing this appeal 
‘were delivered before our decision in Manak 
v. Narayan (2). However, our decision 


in that oase really settles the point which” 


arises here, It is perfectly true that 
the desision of the Colleetor is final as to 
the boundary line between two Survey Num- 
_ bers. Nevertheless, as we held in Manak 
y. Narayan (2), one party or the other may 
by sdverse possession acquire a title to a 
portion of his neighbour's Survey Number, 
In my judgment in that oase I disoussed 
pretty fully the reasons whieh led me to 
that sonolusion, and I need not repeat 
- thom. It is argued that slause (2), which 
was inthe year 1913 added to sestion 121 
of the Bombay Land Revenue Code, makes 
a difference. I do not, however, think that 
it makes any difference whatever to the 
reasoning, or to the degision, in Yanik v. 
` Narayan (2). It merely enables the Ool- 
leotor to eviet summarily a landholder- who 
is wrongfully in possession of land whieh 
has been adjudged by the settlement of a 
boundary, and no doubt the Colleator might 
after inquiry deside that he ought’ to eviet 
a person who had ensroashed upon his 
reighbour’s Survey Number. But whether 
the Collestor’s order would be legally correct 
or not would still remain to be determined 
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by a Oivil Oourt if a suit were brought. 
The Courts below have based their desision 
on the view that they had not any jurisdiction 
to determine whether the plaintiff had or had 
not asquired a title as against the defendant 
by adverse possession. Thatis contrary to 
our previous desision, and I think is wrong. 
So the deorees of the lower Courts must be 
set aside, and the oase must be remanded to 


be tried according to law. ` 
Anpeal allowed, 


CALOUTTA HIGH COURT. | 
APPRAL FROM APPELLATE Deores No. 1886 | 
oF 1917, 
i May i9, 1920. 
Present :—Sir Asntosh Mookerjee, KT., 
Asting Chief Justiee, and Justice Sir 
Ernest Fletcher, Kr. 

KHHTRA NATH MONDAL, ANDON HIS 
DEaTA HIS HEIRS AND LEGAL REPRESENTA- 
tives HARENDRA NATH MONDAL.anp 
ANOTHER— DgFENDANTS—APPELLANTS | 

eersus 
LAKHAN SARDAR AND orHeRs— PCAINTiFES 
AND DAHARI BUNANI—Pro forma 


DEFeNDANT— RESPONDENTS. 
Landlord and tenant—Abandonment of tenancy— 


. Landlord taking possession under agreement with 


tenant, whether abandonment—Bengal Tenancy Act 
(VIL of 1885), Sch. III, Art. 3——Landlorà holding aften 
termination of right to hold—Suit by tenant to recover 
holding Limitation. 


A landlord who, under an agreement with his 
tenant, takes possession of the tenancy with w 
view to oultivate it, cannot set up the plea that 
the land has been abandoned by the tenant, [p. 443, 
col, 2.) 

Where a landlord takes over the tenancy of hig 
tenant under a usufructuary mortgage,- and con- 
tinues in possession after termination of his right 
ander the mortgage, his possession is adverse, and 
a suit by the tenant to recover possession- is not 
governed, as to limitation, by Article 3, Schedule 
II to the Bengal Tenancy Act, as there was no 
dispossession within‘ the meaning of that Article, |p, 
443, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Rajshahye; dated the 16th of 
Marsh 1917, affirming that of the Munsif 
Naogaon, dated the 12th of June 1916, 

- FAOTS appear from the judgment. 

Babu Sarat Ohandra Rey Ohowdhury (with 

him Babu Satya Charan Sinha), for the: 


Vel. LIX) 
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Appellants.—The defendant is the appellant. 
The appeal arises out of a suit for reeovery 
of khas possession of an oscupansy holding. 
The raiyat executed a usufructuary mortgage 
in my favour in respeat of 5 out of 8 plots in 
1896. Sometime after, the mortgagor, raiyat, 
left the village and has died. I took posses- 
sion of the mortgaged plots by virtue of the 
mortgage whieh has not been re-paid. It has 
been found that I have also taken possession 
of the other plots as well. The representa- 
tives of the ratyat have brought this snit in 
1915. The Courts below have decreed the 
suié in respect of the mortgaged lands. I 
would submit the raiyat having left the village 
after the mortgage there bas been an abandon: 
ment of the holding. The plaintiff, therefore, 
eannot get a deoree as the tenaney has been 
determined, The plaintiffs have no gansa of 
action. My next point is that the suit is 
barred by limitation under Article 3, Sohedule 
TIT of the Bengal Tenanoy Act. The two 
years pressribed therein from the date of dis- 
possession has long slapsed. I have been all 
along continuing in possession. Refers to 
Ram Pershad Koeri v, Jawahir Roy (1). 

Babu Krishna Kamal Maitra, for the 
Respondent was not aalled upon to reply. 

JUDGMENT, 

Mooxersev, Acta. O, J.—Thia is an appeal 
by the defendant in a suit for recovery of 
possession of an oscupancy holding. The 
holding belonged to one Budha Buna who 
executed ausufrustuary mortgage of five out 
of sight plots on the 24th August 1896, in 
favour of the superior landlord, the present 
defendant-appellant. The usufruetuary mort- 
gage was to terminate on the 13th April 
1911. The landlord went into possession 
as usufrootuary mortgagee of the five plots 
years later, the oseupancy vatyat left the 
village, with the result that the landlord 
seized the opportunity to take possession 
of the remaining plots ineluded in the 
holding. The oceupansy rajat is now 
dead. Upon the expiry of the usufructuary 
mortgage, the landlord bas not vasated 
possession, and on the sth Mareh 1915, the 
representatives of the osoupansy rayat 
instituted the present suit for resovery of 
possession, The olaim has been desreed 
in respect of the five plota inoluded in the 
usufructuary mortgage, but has been dis- 


(1) 12 0, W.N, 899; 7 0, L, J» 72, 
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missed with regard to the remaindar, Ag 
there is no cross-appeal we need not gone 
sider whether the olaim in respest of the 
other three plots has been rightly dismissed. 

As regards the five plots now in dispute, 
two contentions have been advanced by the 
landlord, namely, first, that as thera was an 
abandonment of the holding in 1898, there 
is no subsisting tenansy on the basis whereof 
the plaintiffs, as the representatives of the 
osoupansy raiyat, ean sucseed, and secondly 
that the suit is barred by the two years! 
rule af limitation embodied in Article 3 of 
Schedule. III to the Bengal Tenanoy Aet, 
In our opinion, there is no foundation fop 
either of these sontentions. 

It may bs sonseded that a holding ig 
deemed to be abandoned by a raiyat if 
three elements are established, namely 
non-residense in the village, non-eultivation 
of the land of the holding, and non-payment 
of rent to the superior landlord. These 
elements, however, do not justify an infer. 
ence of abandonment if the landlord him. 
self by an arrangement with his tenant, be 
plased in possession of either the whole 
or a part of the holding. The person oom- 
petent to set up the plea of abandonment 
is the landlord himself, besanse it is hig 
interest that no portion of the cultivable land 
of the Zemindars should remain uneultivat. 
ed, but if the landlord himself, under an 
arrangement with his tenant, takes posses. 
sion with a view to oultivate it, he oannot 
set up the plea that the land has been 
abandoned. In the siroumstances of this 
sase, the plea of abandonment consequently 
fails. 

The plea of limitation is equally un. 
tenable. Under Articole 3 of Sehednle IT 
to the Bengal Tenaney Aot, a anit by a 
raiyat against his landlord must be institut. 
ed within two years from the date of 
dispossession. In this oase, there was no 
dispossession, What happened was that 
after the 13th April, the possession of the 
landlord besame adverse, he sontinued in 
possession, although he should have made over 
possession to his tenant upon termination 
of his right under the usnufructuary mort. 
gage. Suoh a ohain of events eannot attrast 
the operation of Artiale 3 [Panchoo Kapali y 
Jajneswar Majhi (2)]. l 


(2) 58 Ind, Oas, 844; 320. L. J, 9, 
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LAKHMIRAM KEYALRAM BHATT v, PUNAMOHAND PITAMBER. 


The result is that the deeree of the 
Subordinate Judge is affirmed and this appeal 
is dismissed with costs. 

FLETOHER, J.—I agree. 
Appeal dismissed, 


= 


BOMBAY HIGH OOURTL > 
ORIGINAL Oivin Junisprotion Aperab No, 1 
or 1920. 

Insotvency Petition No. 732 or 1914, 
August 9, 1920. 
Present :—Sir Norman Macleod, Kr., 
_ Chief Justice, and Mr. Justise Fawsott. 
LAKHMIRAM KEVALRAM BHATT 
APPRLLART 


versus 
PUNAMCHAND PITAMBER — 


RESPONDENT, 

Jurisdiction of High Court to restrain suit in 
Foreign Court—Presidency Towns Insolvency Act 
(ILI of 1909), 8, 45——Insolvency proceedings in British 
India—Discharge-—Suit against insolvent in Foreign 
Court, maintainability of. 


The High Court has jurisdiction to restrain a 
party within its jurisdiction frpm prosecuting a 
suit ina Foreign Court, and the principle on 
which this jurisdiction is exercised is that the 
Court acts in personam and will not suffer any 
one within its reach to do what is contrary to its 
notions of equity, merely because the act to be 
done may be, in point of locality, beyond its 
jurisdiction. [p 445, col. 1.) 

Tt is contrary to all ideas of equity that 
an insolvent trading and incurring debts in British 
India and having property in foreign territory, 
which the Official Assignee could not get hold 
of, should be able to completely get rid of all 
his liabilities as regards his creditors inside 
British India, and then proceed to enjoy his pro- 
perty outside British India, free from all those 
liabilites. If, in suoh a case, after the insolvent 
has obtained his discharge, a creditor brings a 
suit against him to recover a debt in a Foreign 
Court within the jurisdiction of which the in- 
solvent owns property, the High Court will not 
restrain the oreditor from proceeding with the suit. 
[p. 445, col. 2] _ i 

Mr. Bhandrakar, for the Appellant. 

Mr. B. J. Wadia, for the Respondent, 

JUDGMENT. — The appellant in this appeal 
is an insolvent who has filed his petition 
under the Presidency Towna Insolvaney 
Act, in Bombay on the 27th November 1914. 
As far as this Oourt ig eoneerned, the 


insolvent proseedings same to an end on 
the Ist of Ostober 1918, when the insolvent 
got his disaharge, One of the opposing 
creditors mentioned in the soltednule, the 
respondent in this sase, has obtained a desree 
for Rs, 2,834-4 0 in the Court of the Sirohi 
State, in respeot of the debt for eosts, in 
Bombay High Court, Suit No, 581 of 1911, 
In the insolvency proseedings it had been 
alleged that the insolvent had suseseded, as 
the heir of his brother, fo oertain property 
in the Sirohi State, but he was able to 
prove that he was separate from his brother 
and that his brother’s widow had adopted 
the insolvent’s son. It would appear that 
the respondent still hopes fo be able to 
attach that property. The appellant then 
took out a Rule in this Court salling upon 
the respondent to show cause why he should 
not be restrained from proceeding in the 
snit filed ‘by him against the insolvent in 
Sirohi State and from exeeuting the deeree 
passed in the said suit, 


The Rule was discharged on the 7th of 
Ootober 1919 by Mr. Justioe Kajiji. The 
learned Judge in the course of his judgment - 
gays :— 

“It is contended on bahalf of the insolvent 
that, under section 45 of the Presidenoy 
Towns Fnsolvensy Act, the disshirge amonné- 
ed to a release and, therefore, there was no 
debt and no cause of action for the snit 
in Sirohi State. In my opinion seation 45 
of the Act only applies when a oreditor 
seeks to reosver property of the insolvent 
which is in British territory or in foreign 
sountry or State if susk foreign country 
or State will resognise the Uffisial Assignee 
of Bombay and hand over the property bə. 
longing to the insolvent in order that it 
may be applied for the benefit of all the 
sreditors ard he may not be allowed to 
keep if. Bat in this oase the Sirohi State 
has refused to recognise the Offisial Assignee 
and has refused to hand over the property, 
as app2ars from paragraph 6 of the opposing 
ereditor’s affidavit of 23rd September 1919. 
J, therefcra, hold that there is nothing in . 
the Insolvency Act, under these ciroumstances, 
to prevent a deoree-holder from ‘filing a 
suit in a Foreign Oourt and resovering 
his money from the property of the in- 
solvent.” 

The oppoiing s~editor undertook not ġo 
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arrest the insolvent personally and to giva 
notise to the other sreditors mentioned in the 
sshedule of any property and money reseiv- 
ed.in exeontion. of the deoree in order to 
enable them to olaim reteable distribution. 
No doubt, the point for sgrument before 
the learned Judge was whether the order 
of diseharge is a somplete release or not 
from the debts mentioned in the schedule. 
Suoh an order, no doubt, would be re. 
eognised by all Oourts in the British 
Empire, but certainly there would be 
no obligation on Courts ontside British 
India to resognise the order of disosharge 
.a8 a aomplete release from debts mentioned 
in the order. The real question 1s whether 
this Court has got jurisdiction to restrain 
a party from proceeding in an astion in a 
foreign sountry and, if it has, on what 
prinoiple it will ast in considering the ques- 
‘tion: This matter is disoussed in Vanitchand 
y. Lakhmichand (1) by Mr. Justiog Pratt:— 

‘Thera is no doubt as to the jurisdis- 
tion of this Oourt to restrain a party within 
ite jurisdistion from proseenting a sunit in 
a Foreign Court. The prineiple on whish 
this jurisdietion is exercised is set forth in 
the judgment of Lord Oranworth in the 
ease of QOarron Iron Oo. v. Maclaren (2). 
It is that ‘the Court acts in personam and 
will. not suffer any one within its reach to 
do what is oontrary to its notions of equity, 
merely because the aot to be done may he, 
in point of losality, beyond its jurisdiction,’ ” 

Therefore, if we think that the sastion 
of the opposing oreditor in filing the suit 
in the Sirohi State on the judgment of the 
Bombay High Court is sontrary to our 
notions of equity, we should  sretainly 
restrain him from proceeding with that 
astion. OF esourse, that will not prevent 
him from osontinuing tha sation in the 
Sirohi State; but if he same within the 
jurisdiction of this Court, proseedings might 
be taken against him for oontempt. Now, 
on the partionlar faota of this oase, there 
is nothing, as faras I ean see, which offends 
our ‘notions of equity in the opposing sreditor 
sontinning his proseedings in the Sirohi 
State against the insolvent, who had filed 
his petition to get rid of the obligation to 


pay the sosts decreed against him in the 

_ (1) 53 Ind. Cas. 8€5; 21 Bom. L. R. 955 atp, 
957; 44 B. 272. 

(2) (1855) 6 H. L. O. 416; 24 L, J, Ch. 620; 3 W, R, 


‘favour of the nearest 


suit I have referred to. He had no assets 
to hand over to the Offisial Assignee and, 
as far as his obligations in British India 
were concerned, the order of discharge 
freed him from the liability to pay those 
costs. But if he has assets in the Sirohi 
State, there is no reason why the opposing 
creditor should bse at liberty to take pro. 
osedings in that State in order that he 
may resover his debt from any property 
he may discover situate in that State, 
Generally speaking, it would certainly be 
contrary to all ideas of equity that a party 
trading and ineurring debts in Bombay 
and having property in foreign territory, 
whieh ths Offisial Assignee could not get 
bold of, should beable to sompletely get 
rid of all his liabilities as regards hia 
ereditors inside British India, and then 
proceed to enjoy his rroperty outside 
British Indies, free from all those liabilities. 
This case, in my opinion, dosa not oome 
within. any of the three classes cf oases 
which were referred to in QOarron Iron 
Oo. v, Maclaren (2), in whioh it would be 
considered that a party within the jurisdio- 
tion should be restained from taking pro- 
seedings outside the jurisdiction of the 
Oourt. . 

1, therefore, think the appeal fails and 
it will be dismissed with sosts. 

Appeal dismissed, 


PRIVY COUNCIL. 

APPEAL #40m 1HE OaLootra Hran Corer., 
June 80, 1920, 
Present: — Viscount Oave, Lord Phillimore, 
Sir John Edge and Mr, Ameor Ali, 
Musammat BHAGWAT KOER AND ANOTHER 
~~A PPELLANTS 

VETEUs 
DHANUEKHDHARi PRASHAD SINGH 


AND ANOTHER— RESPONDENTS, 
Hindu Law—Widow—Surrender of estate—Widow 
receiving maintenance in lieu of estate, effect of. 


A Hindu widow can renounce the estate in 
reversioner, and by a 
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voluntary act efface herself from the succession, 
as effectually as if she had then died, and this 
effacement may be effected by any process having 
the effect of a surrender or relinquishment or 
abandonment of her rights, provided that there 
és a bona fide and total renunciation of the widow's 
right to hold the property. The receipt of main- 
tenance by a widow in lieu of her estate amounts 
to a complete relinquishinent of that estate. [p. 
449, col. 2; p- 460, col, 1.] 


Appesls from a judgment of the Calcutta 
High Court, (Ohitty and Teunon, JJ.), dated 
the 22nd May 1913. 

Mr, De Gruyther, K. O. and Mr, Dube, for 
the Appellants, 

Mr. Upjohn, K. O., Sir W. Garth, K, O, 
and Mr, Parikh, for the Respondente, 


f JUDGMENT., 

Viscount Cave.—These are consolidated 
appeals against three deorees of the High 
Court of Calontta, dated the 22nd May 
1913, two of whioh affirmed deorees of the 
Firet Subordinate Judge of Saran, dated, 
respeotively, the 17th March and the 12th 
May 1910, while the third modified a dearee of 
the same Court dated the 18th July 1910. 


The fasts leading up to the litigation 
may be shortly stated as follows: Sri 
Kishbun Singh, Bachchu Singh and Jugal- 
kishore Singh were three Hindu brothers 
governed by Mitakshara Law ‘and possessed 
of sonsiderable properties in the districts 
of Saranand Gaya and in Oudh. Jngal- 
kishore died on the 5th July 1872 without 
issue, leaving a widow Musammat Anandi 
Koer ;Srikishun diedon the 18th July 1872 
without male issue, leaving a widow and two 
daughters; and Bashshu died on the 9th 
February 1874 leaving a son, Mahabir 
Singh. 

After Jugalkishore’s death Bashshu applied 
to the Distriot Judge of Saran, under Aot 
XXVII of 1860, for a certificate to collest debts 
due to the estate of Jugalkishore, alleging 
that the three brothers had been joint in 
estate and that he was entitled as survivor 
to Jugalkishore’s estate, This applisation 
was opposed by Jugalkishore’s widow, Anandi 
Koer, who slaimed that a partition between 
the three brothers had been effected in the 
year 1864 and acsordingly that at the 
date of her husband’s death the brothers 
were separate and she was entitled to 
gueeeed to her husband’s estate. Bashehu 
died while this dispute was - pending, but 
in the result the District Judge doesided~ 


that the alleged partition had not taken 
plase and ascordingly that the three brothers 
were joint and granted the sertificate to 
Mahabir. This decision, being given only 
upon a question of representation, did not 
preclade Anandi Koer from raising the 
question of title again in a suit properly 
instituted for that purposs; but infact Anandi, 
acting through her brother and Attorney, 
accepted the decision and executed an agree. 
ment, dated the 17th May 1874, agreeing, 
in eonsideration of sertain property being 
allotted to her for maintenance during her 
life, not further to contest the matter ; and 
thereupon Mahabir took possession of the 
estate, This transastion, the effest of which 
is in dispute, will be referred to at greater 
length hereafter. 

Mahabir died on the 21st June 1894 
leaving no issue but leaving two widows, 
the defendant Musimmat Bhagwat Koer and 
Musammat Rupkali Koer, the latter 
of whom was then enceinte and gave 
birth, on the llth Ostober i894, to a 
daughter named Ramdulari Koer, Mahabir 
before his death exesuted a Will (to be 
referred to later), Probate of which was, 
on the 5th January 12895, granted to his 
two widows, The posthumous daughter, 
Ramdulari, died on the 4th June 1895, 
her mother, Rupkali, on the 8th February 
1699, and Anandi, the widow of Jugal- 
kishore, on the 4th August 1904, On the 
13th February 1906, Bhagwat: Koer, the 
surviving widow of Mahabir, purporting 
to act under a power conferred upon her 
by her husband’s Will, adopted the defend- 
ant Ragheshwar Indar Sahi as his 
son and exesuted in his favour a 
deed of adoption, dated the 17th February 
1906, . 

The plaintiff Dhanukhdhari Prasad Singh 
is the nearest reversionary heir to Jagal- 
kishore and Mahabir, and slaims to be 
entitled to their estates ; and on the 20th 
August 1907, he instituted the three suits 
out of which these appeals arise against 
the surviving widow and the alleged adopted 
son of Mahabir in the Oourt of the First 
Subordinate Judge at Saran. One Ambika 
Prashad Singh, the purehaser of a part 
of the property, joined ‘as oo-plaintiff 
in ‘two “of~ the’ sūits, but need not 
be ‘further -referred-to, The causes, of 


"nation in the three suits. are different, and 
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it will be sonvenient to deal with them 
Beparately. | 

In Suit No. 200 of 1907 (ont of which 
Appeal No. 100 0f 1916 arises) the plaintiff 
‘ Dhanukhdhari sued to set aside the adop- 
‘tion of the defendant Ragheshwar asg 
invalid and contended that the power of 
adoption sonferred by the Will’ of Mahabir 
had, in the events whioh had happened, no 
operation. The terms of that Will must 
now be referred to in detail. 
The Will of Mahabir, which was dated 
the 20th Desember 1894, was divided 
into paragraphs. By paragraph 1 the 
.testator, after reciting that he had then no 
‘male issae but had two wives living, dirested 
that if any ehild should be born of either wife, 
or if shildren should be born of both wives, 
they should after his death beaome posses- 
sors of all his moveable and immoveable 
properties whether ansestral or self-asquired, 
wheraby the name and reputation of his an- 
sestors might be perpetuated and the religious 
merit of his family might ba preserved. 
By paragraph 2 he directed that if at the 
time of his death his children should be 
minors, his wives sussessively should act 
as their guardians and manage the estate, 
It was contended that, although the word 
“shildren” (aulad) is used in the above 
two paragraphs, they were in fact intended 
to operate in favour of male ohildren only 
but if is unnecessary to determine this 
question,-as, in any. event, the first two 
paragraphs are oontrolled,..so far as 
fomale issue are aonserned, by the third 
paragraph of the Will. The third and fourth 
paragraphs of the Will are in the following 
terms:—- > 

_ “3, If there be no son born of either 
of my wives and only, (a) danghter be 
born, in such a,casealso the manggemoent 
of the reasat shall be ‘conducted by either 
the senior or the junior wife, whoever may 
be existing and :her (the daughcer’s) 
guardianship and training and education 
shall be conducted’ as provided in para- 
graph 2. She will have the daughter 
married ina good family as is the sustom 
in my family. My wives up to the terms 
of their respestive lives shall remain proprie- 
tresses and possessors as providedin para- 
graph 2, After the death of both of them 
miy:daughter shall besome the proprietress, 
pad she shall perpetuate the name and reputa- 


t 
t 


t 


- 


tion of my family by residing in my house 
and maintaining the same as the absolute 
proprietress. 

“4, If by the willof Providense no male 
or female shild be born to me, in that oase both 
my wivas, one after another as provided in 
paragraph 2, shall remain in sonaord, proprie- 
tors and managers and perpetuate the name 
and repatation of the family up to the terms of 
their lives, I also authorise my wives that 
if both of them exist, they, in coneurrence, 
or if either of them die, the surviving 
wife alone shall selest according to her 
shoies some worthy boy from my family 
or the families of my relatives and adopt 
him, who shall remain obedient and dutiful 
as a son up fo the ferms of the lives of 
my wives; and the said adopted son after 
the death of my two wives shall remain 
absolute proprietor in my plaoe as my son, 
and he shall hava all authority such as is 
possessed by me.” 

In the suit now under sonsideration it was 
sontended by the plaintiff that, under the 
express terms of the Will, the power of 
adoption conferred by paragraph 4 wag 


‘sontingant on no male or female child being 


born to the testator, and that, as a daughter 


wan born to him (although after his death), 


the power of adoption never arose, He 
also contended that Ragheshwar was not 
a member of the olass, consisting of the 
testator’s family (khandan) or the families 
of his relatives, from whish alone any adop- 
tion sould be made. Both these sontentiona 
were upheld by the Subordinate Judge 
who ascordingly set the adoption aside; and 
on appeal the High Court, while holding- 
that Ragheshwar was within the olass 
desoribed in the Will, agreed with the Sub- 
ordinate Judge in holding that, in the events 
which had happened, the power of adoption 
did not arise, and assordingly dismissed the 
appeal, 

On appeal by the defendants to this 
Board, the appellants relied on the strong 
presumption that the testator,a Hindu, would 
have desired that, in the event (which hap. 
pened) of his having no ahild who 
survived him and attained maturity, a son 
should be adopted to him by hia widow, 
and sontended that the Will must be aon. 
strued as having that effect. The presump. 
tion is no doubt strong and in a ease of 
this kind the Oourts would not be antutg 
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to defeat an adoption not olearly in excess 
of the power; but in the present oase it 
appears to their Lordships to bs impossible, 
without unduly straining the worda of the 
Will, to put upon it the construatioa son- 
tended for on behalf of the defendants. The 
words “if no male or female shild be born 
to me” clearly govern the whole of para- 
graph 4 of the Will, including the power 
of adoption; and itt,isimpossible without 
going outside the terma of the Will and 
in faot making a Will for the testator, to 
hold that, in the events which happened, the 
power took offeat. 

The result is that the desision of the High 
Court in this suit is right and that this appeal 
must fail. z 

In the Suit No. 198 of 1907 (out of 
whioh Appeal No. 131 of 1916 arises) the 
plaintiff Dhanukdhari sued for a deelara- 
tion that, under the terms of the Will of 
Mahabir and in the events whioh 
had happened, the plaintiff was entitled to 
immediate possersion of Mahabir’s astate. 
He based his. slaim on the sontention that, 
on the true sonatrustion of paragraph 3 of 
the Will, the widows were only entitled to 
be guardians of ths testator’s daughter and 
to manage the estate during her lifetime, 
and that upon her death the estate passed 
to her mother Rupkali and on the death 
of the latter to the plaintiff. The Sub- 
ordinate Judge held: that, on the troe oon- 
struction of paragraph 3, the widows took 
life-estates in suecession and that on the 
death of the surviving widow the property 
passed to Ramdulari or her representatives 
under sestion 1.6 of the Sussession Ast. 
He, therefore, dismissed the claim for posses- 
sion, but added to his judgment a deolara- 
tion, under seation 42 of the Spesific Relief 
Aot, of the right of, the plaintiff as heir 
or Ramdulari to succeed to the estate of 
the testator after the death of the surviving 
widow Bhagwat Koer, Both sides having 
appealed to the High Oourt, that Court 
affirmed the decree of the Subordinate Judge 
dismissing the suit for possession, but struck 
out the declaration as to the plaintiff's 
reversionary right, holding that his plaint 
gontained no slaim for such a deolaration 
and that the plaintiff had not made ont. his 
title to suueceed to the estate of Ramdulari. 
The plaintiff thereupon appealed tv this 
Board, Their Lordships. agree with the 


dasision of the High Court in this oase. They 
are satisfied that, on the true soustrustion of 
the Will and in the eventa which happoened, 
the estate was given to the testator’s widows 
suesessivaly for life, and after the death of 
the survivor to Ramdulari, So that Ramdulari 
became entitled at birth tc a reversionary 
estate under section 106 of the Suaceassion 
Act; but the plaintiff has not in this suit 
adduaed evidence proving his slaim to be 
entitled to her estate, and assordingly no 
deslaration should be made in his favonr, 
under the Spesifie Ralief Ast, This appeal, 
therefore, also fails. 

In the Suit No. 199 of 1907 (ont of whial 
Appeal No. 117 of 1917 arises) the plaintiff 


.pued to resover the estate of Jugalkishore, 


alleging that in the year 1864 the three 
brothers, Srikishun, Bashshu and Jugal- 
kishore, separated and partitioned their 
properties between them, and that aseord: 
ingly on the death of Anandi in 1904 the 
plaintiff, as the next reversionary heir, 
suoseseded to Jugalkishore’s estate. The 
plaintiff also alleged in this suit that certain 
properties in Gaya held under mokurrars 
leases in fayour of Bashobu alone in fast 
belonged to the three brothera jointly and 
were partitioned with the other properties, 
The defendants denidd the alleged 
partition ard, as an alternative, relied upon 
the agreement of 1874 above referred to 
as amounting to a relinquishment by Au- 
andi of her estate to the next reversionary. 
heir Mahabir,.so as to vest the whole 
proprietary right in the latter. They alsa . 
alleged that the Gaya properties belonged 
to Bashchnu alone. 

Upon the issnes so raised a large amount — 
of oral and dosumentary evidense was 
adduced, and, in the result, the Subordi- 
nate Jdadge was satiafied, notwithstanding 
the desision in 1874, that tbe alleged 
partition had in fast taken place, and 
accordingly thet Jugalkishore at his death 
was separate in estate. He also held that 
the Gaya properties belonged’ to the three 
brothers and were inoluded in the partition. 
With regard to the transaction in 1874, 
the learned Judge held thatthe agreement 
exesuted on behalf of Anandi was not 
within the authority of her agent and was 
obtained by sorruption, and that snoh 
agreement was never ratified by Anandi, 
He accordingly made a decree in fayeur 
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of the plaintif, An appeal to the High 
Court against this deoision was dismissed. 
On the appeal by: the defendants to the 
Board, it at onse appeared that; upon the 
question of the partition and upon the 
question of the ownership of the Gaya 
properties, there were sodneurrent findings of 
faot in favour of the respondents whioh 
sould not well be questioned; and acsord- 
ingly the argument of the appellants turned 
on the legal effect of the transactions of 
1874, whish must now be more fully 
stated. 

After the desree of the District Judge, 


delivered on the 18th April 1874, 
by whioh he held that the three 
brothers were joint in estate and ac. 


eordingly that Mahabir was entitled to a 
certificate, negotiations were entered 
between Mahabir and the Attorney of 
Anandi, her brother, Babu Dukharan 
Singh, and on the 17th May 1574, two 
ekrarnamas or agreements were exeauted. 
By one of these ekrarnamas, which was 
exesuted by the Attorney on Anandi’s 
behalf, after a recital of the resent litiga. 
tion and the grant of the | certificate „t0 
Mahabir, it was stated that Anandi, “in 
admission and acceptance of the judgment. 
and order of the Distriet Judge,” and in 
consideration of the fact-that Mahabir was 
the heir, proprietor and possessor of the estate 
of the three brothers, and that she had no 
proprietary interest therein and was entitled 
to maintenance sesording to the position of 
the family, “eased from litigation,” and 
that. Mahabir, as the heir of the three 
brothers, had given ber an 8-annas share 
of a sertatin Monzah out of the joint estate 
of all the three brothers for her main- 
fenance during her life; and after resiting 
that Mahabir had on the same day exe- 
suted an ekrarnama, to the same effect, 
the agreement concluded; “Now, sontrary 
fo the terms of these ekrarnamas, my 
-prinsipal shall have no right, olaim, dis- 
pute or demand in respest of the estates 
of the 
‘Mahabir Prashad Singh.” On the same 
day Mahabir exesnted another ekxrarnama 
in similar terms, whereby he seaured the 
‘agreed maintenance to Anandi during her 
life. In- pursuance of these dosumenta 
‘Mahabir was forthwith les into poisoSsiva ot 
„tho whole property of the three brothers ; 


29 


into 


deceased persons against Babu e 


ender, 
abandonment of hər 


and fromthe date of these dosuments until 
her death in 1904 Anandi duly reeeived the- 
agreed maintenanse without dispute or obs: 
jeotion. A 

“It was oonsidered, both by the Subordi- 
nate Judge and the High Court that these 
dosuments were exesuted by the agent of 
Anandi without aathority and in consideration: 
of the payment of a bribe to him. Their 
Lordships sannot assept that view, There 
was indeed some evidenae to show that a 
sum of Rs, 3,000 was paid by Mahabir 
to the Attorney some time after the exeeu- 
tion of the dosuments; but if was not 
proved that this sum was not paid in dug 
sourse to the Attorney as agent for Anandi 
and duly accounted for to her: In any ease, 
the agreement having been accepted and 
acted upon by both parties for a period of 
thirty years without objection, and the 
stipulated maintenanee having been duly 
ressived by Anandi during the whole of 
that period, it is not open to the plaintiff 
now to dispute the authority whieh was 
plainly admitted by Anandi herself ‘during 
her lifetime ; and, in view of this sireum: 
stance, it appears to the Board that : the 
agreements in question must be treated 
for all purposes as binding upon ‘Anandi 
and the transastion cannot now be disturb- 
ed. In this asþeot of the matter -it 
besame necessary for their Lordships to 
consider what was the trua legal effest of 
the transactions referred to. 

The power of a Hindu widow to sur 
render or relinquish her interest in her 
hhusband’s estate in favour of the nearest 
reversioner at the time has often been 
sonsidered and was fally dealt with by 
the Board in the resent case of Rangasame 
Gounden v. Nachiappa Gounden (1); As 
pointed ont in that aase, it is settled by 
long practice, and eonfirmed by a series 
of desisions, that «a Hindu widow oan 
renounce the estate in favour of the nearest 
‘reversioner, and by a voluntary aot efface 
‘herself from the sussession, as efteatively as 
if she had then died, This voluntary self: 
effanement is sometimes referred to a8 @ sur. 
semetimes as a relinquishment or 
rights ; and it may 


(1) 50 Ind. Oas. 498; 46 I, A. 72; 36 M. L. J, 493; 17 
A. L.J. 86; 290 L.J. 589; 2l Bom. L. R. 640; 28 
O. W. N. 777; (1919) M. W. N. 262; 42 M. 523; 26 M. 
L, T, 5; 10 L, W, 105; 1 U, P, L. R, (P, C.) 66 (P, O), 
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be effested by any prosess having that 
effect, provided that there is a bona fide 
and total renuneiation of the widow's right 
fo hold the property. In the present oase 
there was indeed no formal surrender by 
the widow of her estate ; but there was 
an express agreement, binding upon her, 
that for sonsiderations which appeared to 
her sufficient she woold abandon the olaim 
which at the time she had a good right 
to make and would have no right, claim 
or demand in respest of the estate of her 
late husband, It is true that tke doou- 
ments were drawn up on the footing, not 
of a surrender of an acknowledged right, 
bat of an admission that the right did 
not exist ; but, in substance, and disregard- 
ing the form, there was a somplete selt- 
effacement by the widow which precluded 
ber from asserting any further claim to 
the estate. The question is no doubt ons 
of difficulty, but, upon the whole, their 
Lordships have oome to the gonslusion 
that the execution of the two etrarnamas 
followed by the acseptance for thirty years 
of maintenance under the terms of those 
doouments, amounted to a complete relin- 
quishment by Anandi Koer of her estate 
in favour of Mahabir, and accordingly that 
the title of Mahabir’s representatives is estab- 
lished and the plaintiff's getion should have 
been dismissed on this ground, 

Their Lordships will ascordingly humbly 
advise His Majesty that the appeals in 
Snits Nos. 200 and 198 be dismissed and the 
appeal in Suit No. 199 allowed, and that the 
Jast mentioned suit be acoordingly dismissed. 
The plaintiffs will pay to the defendants 
their costs of the hearing of Suit No, 199 
before the Subordinate Jadge except the 
sosts of Iasuea Nos, 4 and 5 (relating to the 
partition and the Gaya estates) on which 
they suoseeded, and will also pay to them 
their sosts of the appeal to the High 
Court in that suit, The defendants will 
pay the plaintiffs’ oosts of issues Nos. 4and 
. 5, with the usnal set-off. Upon these son- 
aolidated appeals to the Board, in whioh 


each party has partly susseeded and 
partly failed, there will be no sostes on 
either side. 


Solicitors for the Appellants: — Messrs. Wat- 
kins and Hunter. 

Solicitors for the Respondents: —Mr. H, 
Velg ado,§ 


LAHORE HIGH COURT. 
O:vi Revision Petition No, 385 or 1920. 
November 18, 1920, 
Present: —Mr. Justics Wilbarforse. 
Tar Firm MAKHAN GAL-THI PAL 
or DELHI— Derexpant— 3 
PETITIONER 
versus 
Tae Fiex JAI NARAIN-BIRJ 
RAJ or DELHI~ Pratrtirr— 
ResPponpDENT. 
Civil Procedure Code (Act V of 1908}, s. 115—. 
Interlocutory order-~Order allowing party to produce 


additional evidence after closing | case—Revision,® 
whether competent, 


Interference by way of revision with interlocu-; 
tory orders is only justified where irremediable 
damage is likely to result [p. 451, col. 2.] 

In a suit for the recovery of asum of money five’ 
issues were framed and both the parties produced, 
thew evidence, at the conclusion whereof the plaintiffs 
asked for permission to produce additional evidence 
on the second issue, The Court refused the 
application but allowed the plaintiffs to produce 
further evidence on the fifth issue. The defendants 
applied for revision to the High Court: 

Held, that there was no possibility of irremediable 
damage being done to the defendants and that, 
therefore, the petition for revision was not competent, 
[p. 451, col. 2). 

Balakrishna Udayar v. Vasudeva Ajyar, 40 Ind. 
Cas. 650; 40 M., 793; 11 Bur. L. T. 48; 15 A. L. J, 
645; 2 P. L. W. 101; 33M. L J. 69; 26 0. L, J. 143; 
19 Bom. L. R. 715; (1917) M. W. N, 628; 6 L, W; 
501; 22 O. W. N. 50; 44 I. A, 261 (P. 0.), followed. 

Petition, under sestion 44 of Aot I of. 1919; 
for revision of the order of the Senior ab- 
ordinate Judge, Delhi, dated the 20th April 
1920, 

Lala Mehr Ohand Mahajan, for Bakhshi Tek 
Ohand, for the Petitioner. 

Lala Moti Sagar, R. S. for the Respond- 
ent. 

JUDGMENT.—In this oase five issues 
were framed between the parties and both 
parties produced their evidence. At the 
sonuclusion of the evidence the plaintiffs 
asked for permission to produce additional 
evidence on the sesond issue. The trying 
Court,in an order which is somewhat 
dificult to understand, refased plaintiffs’ ap- 


, plication but allowed them to produce fur- 


ther evidence on the 5th issue, Against 
this order the defendants have put in an 
application for revision, stating that their 
oase will be materially prejudiced if plain- 
tiffs are given further opportunity, although 
the trying Court has agreed to give them 
an opportunity for rebuttal, Against this 
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application Mr. Moti Sagar for the plaintiffs- 
respondents has urged that no question of 
jurisdiotion is involved and that there is, there- 
fore, no ground for revision, He has referred 
spesially to Balakrishna Udayar v. Vasudeva 
Atyar (1), a Privy Counsil judgment. He 
has also refarred to Haur Kaur v, Munni Lal 
(2), Raoji Baburao v. Bansilai Narayan Mar- 
wart (3), Ma E Ko v. Ma Pwa Hmi (4) and 
Har Sahai Mal v. Brij Lal (5). He further 
points out that an appeal will be allowed 
against the desision of the trying Coart and 
that any objection against the proosdure 
adopted aan be. made in appeal. - He sites a 
prastisally similar ease reported in Gaya 
Singh v. Name Singh (6) in which a Division 
Benoh refused on revision to hear objections 
to an order allowing additional evidence to 
be resorded. Finally, he refers to the plain 
wording of sestion 115, Civil Prooedure Code, 
to the effect that on revision the High 
Court may aall for the resord of any case which 
has been decided and urges that the powers 
of revision of this Court are limited to in- 
terferance in decided cases, He cites many 
authorities on this point on which thejlatest 
appears to be Bat Rami v, Jaga Dullabh (7), 
As against this preliminary objection the 
learned Counsel for the petitioners sites 
Hindley v. Joynarain Marwari (5) to the 
effect that any illegality sommitted during 
the course of the trial is a question of juris- 
dietion, inasmuoh as no Oourt has juris- 
diction fo pass an illeogalorder. This judg- 
ment appears to me to strateh unduly the 
language of sestion 115 and to be plainly 
opposed to the Privy Counsil judgment 
reported in Balakrishna Udayar vw Vasuseva 
Atyar (1). He also refera to two 
resent judgments of this Ooart Imdad 
Ali Shah v. Sayed Ali (9) aud Gauri Shan- 


(1) 40 Ind. Cas. 650; 40 M. 793; 1! Bur. L. T. 
15 A, La J. 645;2P.L. W. lol; 33M LI. 69; 
G L. J. 148;19 Bom. L. B. 715; (1917) M. W. 
628; 6 L, W. 50l; 22 O. W. N. 50; 44 I. A, 261 (P. O.) 
(2) 53 Ind Cas. 441; 134 P. R. 1919; 46 P, L. R. 1920. 
(3) 68 Ind. Cas. 135; 43 B. 735; 21 Bom. L B 835, 
(4) 54 Ind. Cas. 591; 3 U. B. B. (1919) 179. 
(5) 68 Ind, Cas. 182; 18 A, L, J. 373; 2 U. P. L. B. 


(A) 86. ue 
(6) 66 Ind. Cas. 933; 5 É. L. J. 28% 1 P. L. T. 701. 
(7) 67 Ind. Oas. 568; 44 B. 619; 22 Bom. L. B. 


891. | 

(8) 54 Ind. Oas, 489; 46 0.962 at pp. 971,972; 24 
0: W. N! 283.. na 

019) 40 Ind. Oas. 65; 26 P, R, 1917, 
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kar v. Ganga Ram (10), in whioh it was held 
permissible to interfere with interlooutory 
orJers on the ravisional side. These jıizg- 
ments, for one of whioh I was responsible, may 
or may not lay down a oarreot view of the 
law, but any how they only go ao far as 
to lay down that interference is only justified 
where irremediable damage will result. In 
the present oase there ia no possibility of suah 
irremediable damage. 

Agreeing with Mr. Moti Sagar’s objea- 
tions, I dismiss the petition with aosta. 

Petition dismissed, 


(10) 62 Ind. Oas. 859;77 P, R. 1919. - 





NAGPUR JUDIOLAL COMMISSIONER'S 
COURT. 
Fyreast Cryin. Appsat No, 15-Bor 1919, 
January 22, 1920, 

Present :—-Mr. Mittra, A. J. C. 
UDEBEBLAN —PGAINFIFE —APPELUANT 
-COrseus 
RANGRAO aunoranas—DarexdaNnts— 


RESPONDENTS, 
Hindu Law—Succession—Acceleration, how effected 
~«Limited owner and full owner, distinction between, 


The succession of the next reversioner can be 
accelerated only by a limited owner, like a Hindu 
widow, by making a surrender or by relinquish- 
ment’ A full owner can only transfer either by 
sale or gift and such transfer oan only be by a 
registered instrument. [p. 452, col. 1.] 

Fics. appeal from the desreeof the Sab- 
Judge, Morsi, dated the 23rd Desember 1918, 
in Oivil Sait No 226 of 1915. 

Mr. M. V. Joshi, for the Appellant, 

Sir B. K. Bose and Mr. Barlingay, for the 
Respondents. 

JODGMENT.—The plaintiff claims to be 
the assignee of a morigage-deed. The deed 
of assignment has been exesuted by 
Musammat Yarhoda, the step-mother of the 
last maie-holder, Chandrabhau, who died 
about the year 1905. It is no longer 
disputed that upon Chandrabhan’s death 
his estate devolved upon hia grandmother, 
Musammat Bayajabai, who died in 1908. 
It is also now admitted that, after the 
death of Musammat Bayajabai, the estate 
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devolved on OChandrabhan’s astep-sisters, 
Shewanti and Jaiwanti, and not on Chandra- 
bhan’s | stepmother, Musammat Yashoda. 
In the plaint the plaintiff appears to have 
thought that Musammaé Yashoda was a 
preferential heir and no referenes was made 
to her daughters, Shewanti and Jaiwanti, 
Later, in the sourse of the pleadings, the 
plaintiff stated that Shewanti and Jaiwanti 
orally relinquished their rights in favour 
of their mother when the deed of assign- 
ment was exesuted by her. The lower 
Oourt has held that the relinguishment has 
not been proved and sannot.also be effeated 
without a registered instrument. 

It is unnecessary to deal with all the 
points raised in this appeal. Shewanti and 
Jaiwanti, being “the step sisters of the 
deseased, obtained an absolute estate ; it is 
only a limited owner like a Hindu widow 
who oan accelerate the next reversioner’s 
succession by making a surrender or 
relinguishment. A full owner ean only 
transfer either by sale or gift. As the 
Transfer of Property Act was in foroe in 
Berar at the time, sueh a transfer san 
only be by aregistered instrument, Thera 
being no such registered instrument it is 
unnecessary to examine the oral evidense 
in the oase. But I enfirely agree with 
the estimate of that evidenee formed by the 
learned Subordinate Judge. 

No question of estoppel is raised inthe 


pleadings nor are there any facts established 


by evidense whioh would entitle the 
appellant to argue that Jaiwanti is estopped 
by reason of her eonduet. On this view 
it ig unnesessary to examine the other 
grounds of appeal. The appeal is dismissed 
with sosts. 


Appeal dismissed, 
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MADHAVRAO V. SECRETARY OF STATE FOR INDIA. i 
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BOMBAY HIGH COURT. 
First O:vin Appea No, 86 or 1918. 
June 7, 1920. 

Present :—Sir Norman Masleod, Kt., Ohief 
Juatios, and Mr, Justice Fawaott, 
MADHAVRAO MORESHWAR 

BHADANEKAR —-PLAINTIFF——ÅPPELLANT 

versus l 

SEORETARY or STATE ror INDIA— 


DeFenpant— RESPONDENT. 
Pensions Act (XXIII of 1871), ss. 4, 6—Sust to 
recover sardeshmukhi haq, maintainability of-—~ 
Certificate, whether necessary. 


A suit against the Secretary of State for India 
to recover the sardeshmukhi kag falls within the 
purview of section 4 of the Pensions Aot, and is 
not maintainable in the absence of the requisite 
certificate under section 6 of the Act, [p. 453, col. 2; 
p 454, col,1.] 

First appeal from the decision of the 
District Judge, Ratnagiri, in Suit No. 1 of 
1916. 

Mr. Patwardhan (with him Mr. P, B, 


‘Shingne), for the Appellant. 


Mr. S. S. Patkar, Government Pleader, 
for the Respondent. 

JUDGMENT. l 

MaourOnD, O. J.—The plaintiff filed this suit 
against the Sesretary of State to resover 
his two per oent. Sardezhmukht hag in 
certain villages in Deogad Taluka not on the 
old jamaband: but on the survey assessment. 
The suit was dismissed by the District 
Judge on the ground that the suit same 
within seotion 4 of the Pensions Aet, and 
that, as the plaintiff had not produeed 
a sertificate as provided for by sestion 6, 
he could not prooeed any further in the 
suit, : 

The only ground whish has been argued 
in appeal is that the Pensions Aot, so far 
as it deala with pensions and granta of land 
revenue tin Ratnagiri, is «lira vires, The 
appellant relies on the desision in Secretary 
of State for India v. J. Moment (1). The 
question, therefore, arises whether a suit 
would have lain. against the Hast India 
Company to resover on a grant of land re- 
venue in Ratnagiri; if sush a suit would 
have lain, then it would also lie against 
the Seoretary of State, and any provision to 


(1) 18 Ind. Oas. 22; 40 I, A. 48; 18 M.I, T. 53 
17 0, W. N. 169; (1913) M. W, N. 45; 15 Bom. L, R. 
27,11 A, L. J. 49; 17 O. L. J. 194; 6 Bur. Ln T, 1; 24 
M. L., Jı 469; 40) C, 891; T L. B, R, 10 (P. 0.): 
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the sontrary sontravenes sestion 65 of the 
Government of India Ast of 1858. 

In Peninsular and Oriental Steam Navigation 
Oo, v. Secretary of State for India (2), Sir 
Barnes Peasock, Ohief Justice, sonsidered 
what suits would lie against the Company 
and what suits would not lie, At page 14 
he said : “Where an aot is done or a sontract 
ig entered into, in the exersise of powers, 
usually ealled sovereign powers, by which 
we mean powers which eannot be lawfully 
exercised except by a Sovereign, or private 
individual, delegated by a Sovereign to exe- 
roise them, no action will lie.” 


In Vasudev Sadashtv Modak vw, Oollector 
of Ratnagiri (3) the plaintiff filed a 
suit to resover from Government eertain 
emoluments due to him as deshmukh of 
four mahals, plaintiff alleging that he was 
' the hereditary deshmukh thereof. It was 
held by the Privy Counsil that the learned 
Trial Judge was right in dismissing the 
snit on the ground that it was exeluded 
from the jurisdietion of the Civil Oourts 
by the Pensions Act of 1871, seation 4. 
At page 125 their Lordships say: “ít is 
difficult to see how the Government sould 
impose upon the ryots the obligation of 
paying these allowanoes to their officers, 
except by the exeraise of their sovereign right 
of imposing and ressiving a revenue from 
all lands whieh were not in their natare 
rent-free”, 


The East India Company, therefore, were 
exeroising their sovereign rights in aollesting 
land revenue. It would follow that, if they 
shose to grant any share of that land 
revenue to individuals, they were doing 
ao, not as a mere matter of sontrast in 
the ordinary affairs of life, but in thea 
exersise of sovereign rights. lt would follow 
then, from the passage I have already 
sited from the judgment of Sie Barnes 
Peasook, that an action would not lie against 
the East India Company on a grant of land 
revenue. It is true that the point was not 
taken in Vasudev Sadashiv Modak v. Oollector 
of Ratnagiri (3) that the Pensions Aset, so 
far as it barred a suit against the Seeretary 


(2) 6 B. H. ©. R. App. 1; Bourke A. O. O, 166. 

(3) 41. A. 119; 2 B. 99; 3 Suth. P. O.J., 390; 3 
Sar. P. 0. J. 701; 1 Ind. Jur. 387; 1 Ind. Deo. (N. 8.) 
494. z 
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of State on a grant of land revenue, was 
ulira vires. But, in my opinion, it would baye 
to be direstly pointed out to us that a guit 
on & grant of land revanue would have 
lain against the East India Oompany before 
we aan say that the Pensions Aot is ultra 
vires Ido not think that it san be argued 
that, besause under Regulation XXIX of 
1827, which applied only to the Zillas of 
Poona and Ahmadnagar subsequent to the 
conquest by the Company of the territories 
of the late Peshwa in the Dassan and 
Khandesh, sush snits would not lie in those 
Zillas, if san be dedused therefrom that 
sush suits would have lain as regards grants 
of land revenue in any other territories of 
the Hast India Company. In my opinion 
the real test is whether the Hast India 
Company was exeraising sovereign rights 
and powers or was acting as an ordinary 
individual, as it would be doing, for in- 
stanse, if if engaged in trade and in tha 
sourse of such business saused wrongful 
damage to the inhabitants within its ter- 
ritories. In my opinion, therefore, the judg- 
ment of the learned Judge in the Court 
below was right and the appeal must be dis. 
missed with costs.- 

Fawcett, J.—I soneuar. The point before 
us was sonsidered in Secretary of State 
for India v, Jwahir Lal (4), where a similar 
contention was overruled on the ground that 
the jurisdistion of the Courts had, prior to 
the enactment of the Pensions Ast of 
1871, been expressly barred by Regulation 
XXIV of 1793, section 17. Aosordingly, 
it was held that the Hast India Company 
sould not have been sued in respest of a 
pension falling under the Pensions Aat at 
the fime of the transfer of the Company’s 
powers and liabilities to the Crown, 

The appellant's Oounsel has, no doubt, 
been able to show that a similar elgar 
enactment does not apparently exist in 
regard to the territories administered by 
the Hast India Oompany in the Bombay 
Presidensy, exoept the Zillas of Poona and 
Ahmadnagar, under sestion 6 of Bombay 
Regulation XXIX of 1827, The learned 
Government Pleader has not referred us to 
any enastment for the other territories 
whieh expressly bars olaims against Go. 
vernment on assount of pensions exoept 
Regulation IT of 1815 section 15. That enact. 

(4) 29 Ind. Oss, 146; 87 A. 838; 18 A. Ln J, 480, 
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ment lays down the prineiple that, exaept in 
certain spesified oases, the continuance or dis- 
sontinuanos of all pensions shall depend solely 
en the- pléasure of Government, and shall 
not be subjest to cognisanee or determina- 
tion in any Court of Justice. But the efficasy 
of this is scmewhat weakened by the sub- 
sequent provision that, where any person 
deems -himeelf agarieved by the aot of the 
Collestor in respect to a pension, he gan 
sue for redress in a Oivil Court. This 
enactment is also ressinded by sestion 1 
of Regulation I of 1827; and it ig possible 
to contend that olaima against Government 
“on account of pensions fell under the wide 
terms of seotion 21 of Regulation II of 
1827. Bot, in view of the clear principle 
laid down in Regulation XV of 1815, I 
very mush donbt whether in prastice slaims 
against Government on aacount of pensions 
were taken sognizanee of by Civil Courts 
in the time of the Hast India Company, 
and no such ease has been sited to us. 
It is possible, therefore, that if was not 
considered riedessary to make an express 
enastment in regard to the old territories of 
the kind spesified in Regulation XXIX 
of 1827, 


If the question before us depended entirely 


on this partioular point I think further 
inquiry would be desirable. Bunt I agree 
with the learned Chief Justice that a suit 
sould not have lain against the Hast India 
Company, besause the sontinuanse of the 
pension on which the plaintiff bases his 
claim was a sovereign act, as is elearly 
shown by the judgment in the oase of 
Vasudev Sadashiv Modak vy. Collector of 
Rainagirt (1). Therefore, I am of opinion 
that the sontention fails and the appeal 
should be dismissed with costs, 


Appeal dismissed, 


CALCUTTA HIGH VOURT. 
APPEAL FROM APPELLATE Decree No. 
or 1917, 
Desember 5, 1918, 

Present — Mr, Justice Rieshardson and 

Justice Sir Syed Shamsul Huda, Kr. 
BIPIN CHANDRA SARKAR AND OTHERS 

— PLAINTIFFS-— APPELLANTS 
versus 

BASANTA KUMAR CHAKRAVARTI 


AND ANOTHER-~DEFENDARTS-—Re&SPONDERTS. 
Landlord and Tenant—Permtssive ocewpancy— 
Status of vecupant— Bjectment, liability ef occupier to, 
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A person who enters upon land subject to an 
agreement to be afterwards arrived at as to ths 
rent, etc, and continues on the land without any 
concluded agreement having been arrived . at, does 
not hold the land asa “raiyat” within the definition 
of that term in the Bengal Tenancy Act, because, 
his possession being merely permissive, he does 
not acquire a right to hold the land for cultivation 
and is subject to eviction at the will of the land. 
lord after reasonable notice to remove his effects, 
[p. 456, col. 1.] 


Appeal against the desree of the Addi. 
tional District Judge, Mymensingh, dated 
the 25th of September 1916, affirming that 
of the Munsif first Court, at Kishoregnnj, 
dated the 22nd of Maorh 1916, ; 

Mr. N. O. Das and Babu Herambo Oh. 
Guha, for the Appellant, 

Babu Gopal Ohandra Das, for the Respond. 
ent, 


JUDGMENT .—The plaintiffs in the snit 
out of which this appeal arises are the 
proprietors of a plot of land whieh is in 
the posression of the defendant. They brought 
the suit to ejeet the defendant on the 
ground that he was in wrongful possession 
withont, as the plaintiffs allege, obtaining 
any settlement from the plaintiffs or from 
the predecessor of the plaintiff No. 2; 
The defendant, on the other hand, elaims 
the right to ceeupy the land as an ordinary. 
raiyati lfolding. The issue whieh arises is, 
whether the defendant has a right to hold. 
the land as a tenant or ratyat uuder the 
plaintiffs. On that issue the Trial Oourt 
found’ in favour of the defendant and 
dismissed the suit. The plaintiffs appealed 
from that desision, The learned District 
Judge took a different view of the fasts. 
He found that the defendant had been 
permitted by the landlord to enter upon 
the land eubjeet to an agreement to be 
afterwards arriyed at “as to the rent, eto,” 
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He further found that no consluded agrea- 
ment was ever arrived at In these 
circumstances, if seems to us that the 
defendant, if not a trespasser, has no 
right to hold the land as a raiyat, he 
does not some within the definition of 
‘raiyat” in the Bengal Tenaney Aet, because 
he has not saequired a right as against 
plaintifis to hold the land for the purpose 
of oultivating it. His possession is permis- 
sive, At the highest, his position would 
appear tə be that of a person who is 
known in Hngland as a _ tenant-at-will 
or a tenent by sufferanoe. Hoe is subject 
to eviction at the mere will of the plaint- 
iffs though he is doubtless entitled to 
reasonable tima to remove his effects. Wa 
eannot agree with the learned District 
Judge that, on the faets found, the defend- 
ant has an implied tenansy or an implied 
right to hold the land as a ratyat. Nor 
oan we agree with him that the plaintiffs 
are estopped from denying that he has sush 
a right, 

+ It may be that, if the defendant had asked 
for compensation in this suit for the improve- 
ments whish he says he has made upon 
the land, he might have been entitled to 
some small sum on that acsount, He haa, 
however, never asked for sompensation and 
there are no materiale on the resord on 
whish compensation aan be assessed. The 
defendant, moreover, has been in possession 
throughout the time that this ‘suit has 
lasted more than three years and, as the 
plaintiffs have expressed their willingness 
to give up any olaim for mesns profits, 
we are of opinion that it would serve no 
useful purpose to pursue the matter farther. 
The result is that the appeal is allowed 
and the plaintiffs will have a desree entitl- 
ing them to eject the defendant, The slaim 
for mesne profits is disallowed. The parties 
will pay their own sosts throughout. 


Appeal allowed, 
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NAGPUR JUDIOLAL COMMISSIONER'S 
OOURT. | 
Seconp Civit Aprgat No, 59-B or 1918, -~ 
April 10,1920 
Present: ~Mr, Hallifax, A. J. O. 
GOPAL RAO —Derenpant No, 4— 
APPELLANT 
versus 


AMBABAT-—-Pg INTIP — RESPONDENT, 
Timitation Act (IX of 1908), Sch. I, Art. 62, applis. 
cability of—Swit for recevery of rent received by joint 
lessor. 


A lease for a period of five years was executed 
in favour of G. R. and his brother in respect of a -> 
fisld which was the separate property of the latter, 
and of a field which was the separate property of 
G. R, separate rents being reserved for the two 
fields. G. R. received the rents. The brother died 
and his widow brought the present suit to recover 
from G. R. the rent receivel by him in respect 
of her husband's field, on the 2nd February 1908, 
The suit was instituted on 20d February 1914, and 
the question was whether the suit was barred by 
limitation s . 

Held, that the suit was governed by Article 62, 
Schedule I, to the Limitation Act as the rent 
received by G. R. was received to the use of tha 
plaintiff, and, as it was not brought within the time 
arias by that Article, it was barred, [p. 457, 
col. L N a oS 

Appeal against the desree of the Dis- 
triot Judge, Akola, in Civil Appeal No, 87 


1917, dated tha 23rd Ootober 1917. 


Mr. R. M, Deshmukh, for the Appellant. : 

Messrs. M. V, Joshi, for the Respondent 

JUDGMENT —Musammat Ambabai, tha 
widow of one Balwant Rao, sued the first 
three defendants, with whom we are nó 
longer concerned, and her husband’s brother, 
Gopal Rao, for the rent of field No, 212 
of Mouza Mhasang in the Akola Distriot for 
the three years beginning on Ist February ) 907 
and ending on let February 1910, at Rs. 313 
per annum, on the following allegations, while 
on his death bed her husband asked his 
brother, Gopal Rao, to get the lease of the 
field, which was his separate property, 
exesuted and registered, and Gopal Rao 
got a lease exesuted in the joint names of 
himself and his brother. He ineluded in 
it a lease of field No. 212 whieh was his 
own separate property, or was under hia 
management for another relative. Separate 
rents were reserved for the two fields, 
The suit was for the rent of the last 
three of the five years for whieh the lease 
was given, the slaim in respest of the 
first two years being barred by. time, 


4 
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: It appears that thé. three firs§ defend- 
ants paid the rent for the first year of 
the: three to Gopal . Rao. The date of 
this payment is stated vaguely to have been 
“at the end of - January or beginning of 
February” in, 1908,;and the parties in this 
Court have agreed that it. shall be assumed 
to have been paid on 2nd February 1908 as 
the kabuliyat lays-down that it is payable 
on the Ist of February every year. 
‘ In answer to the plaint, Gopal Rao 
pleaded in the first Court that he was 
joint - in- estate with his brother, and 
after - Balwant Rao’s death he ` besame 
sole owner of field No. 210. Inthe lower 
Appellate Oourt if bas been found that the 
. the separate property of 
Balwant Rao : ; that Gopal Rao reseived 
Rs. 813 as the rent for the first year of 
the three in question on a date whioh 
the parties have now agreed was the 2nd 
February 1908; that the other defendants 


. had not paid any rent for the last two 


years of the lease, and that sonsequently 
Gopal Rao: is liable to pay Rs. 313 (with 
interest) and the other defendant Rs, 626 
(also with interest) to the plaintiff. 

Gopal Rao alone has appealed, and 
it seems that his appeal must susseed on 
the plea of limitation, This plea was 
raised by all the fonr defendants in both 
the Courts below and was rejected on the 
ground that the suit is one for sompensa- 
tion for the breash of a contract in 
writing registered and is, therefore, governed 
by Artiole 116 of the Limitation Ast, 
whioh allows a period of six years. The 
guit was filed on the 2nd February 1914, 
‘The matter does not seem to haye been 
sonsidered with suffisient sare, Article 116 
applies to the suit against the first three 
defendants, but even against them it does 
not bring the elaim for the rent payable 
on the Ist February 198 within time. 
The rent for all the three years was 
primarily claimed from them, Gopal Rao 
being impleaded as possibly having received 
payment from them. But Artisle 116 
sannot possibly apply to the elaim against 
‘Gopal Rao, whieh -is not based on the 
written registered dosument. Further, it 
“would be impoasible. to deside whether 
the claim against him was laid within six 
years or not, till the Oourt had desided 
whether the payment to him was made 
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before the 2nd February 1908 or not. The 
lease provides for payment on the Ist 
February and the parties oan give no 
more definite information than that it was 
made shortly before or shortly after or on 
that date. The plaintiff and Gopal Rao 
have, however, agreed, as has already been 
stated, that the payment shall ba deemed 
to have been made on the 2nd February. 
1908. The learned Advosate for the 
sontesting respondent (the plaintiff) was, 
of sourse, sonstrained to admit that 
Article 1.6 had no applisation to the 
elaim against the appellant. He sontested, 
however, the submission of the learned 
Counsel for the appellant that Article 62 
governs the case, and submitted that it is 
properly governed by Artiele 120. Artisle 
62 allows a period of three years for suits 
“for money payable by the defendant to 
the plaintiff for money reeeived by the 
defendant for the plaintiff’s use.” Article 
120 provides a limitation of six years 
for all suits for whish no period is pro- 
vided elsewhere in the Sehedule. 


The learned Advosate for the res- 
pondent sontended that Artisle 62 sould 
not govern the oase for the reason that 
Gopal Rao did not receive the money 
for the plaintifi’s use, but under a slaim 
of right adverse to her, and he aited 
Ghasiram v. Dhanraj (1) and Mohammad 
Farrukh v. Kadir Ali Khan (2). The former 
oase would appear to give support to his 
sontention. The plaintiff was paid a som 
of money deposited in Court in satisfaation 
of a desree against one Wali Muhammed. 
His desree was eset aside in appeal and 
he repaid the money into (Uouri, and it 
was .then rateably distributed amongst 
other ereditors of Wali Muhammad, The 
decree was, however, restored in sesond 
appeal, and he sued the other  ereditors 
for the money. It is true that Neill, J. O., 
does say atithe end of the judgment : : “T 
do not think that Artiale 62 is applisable 
and I am satisfied that the suit must be 
governed by Article 120 of Sehedule II” 
and this follows the statement that “the 
anit is one to resover money wrongfully 
paid to the defendants to whioh plaintiffs ` 
were legally entitled’, Bat the question 


(1) 5 0. P. L, R. 9. 
(2) 100. P. L. B. 98, 
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before the learned Judisial Commissioner 
was not between Artisle 62 and 
Artiele 120, but between Artiele 29 (whioh 
allows one year only) on the one hand 
and Articole 62 or 120 on the other, as 
the suit was filed more than one year 
and: less than three years after the pay- 
ment, and: the decision that Artisle 62 
is not applisable must be regarded as an 
obiter .dictum, The- second oase, that of 
Mohammad Farrukh v. Katir Ali Khan(2) is 
very Glearly distinguishable, That was a 
suit by a soesharer proprietor of a village 
against a lambardar oo-sharer for profits of 
.the village and in discussing the applica- 
bility of Artisle 62 the learned Judisial 
Commissioner said: “Nor is it a question 
of merely suing for money reoseived by the 
lambardar, The lambardar is entrusted with 
the general management of the village and 
has to inour expenditure as well as to 
resdive money. From the nature of the 
business, the starting point of the period 
of limitation sould not be taken to be 
the date ‘when the money is reasived’ as 
provided tin Article 62, even if the words 
‘when the money is reesived’ be taken in 
the widest sense as meaning, ‘when the 
money is reasived for the plaintiff’. » 16 
seems to me that the suit is, in its 
nature, one for an sesount and that the 
right to reesive the assount aocsrues 
every year at the end of wo agrisultural 
‘year. 


The leading ease on the point seems 
to be the deoision of Harington and Mooker. 
jse, JJ., in, Mahomed Wahib v. Mahomed 
Ameer (3), whére we have an exhaustive 
review by Mr. Justiee Mookerjée of all 
the authorities. In that oase the plaintiff 
was entitled to a part of the money that 
the first defendant advanced to the seoond 
defendant on a mortgage oexeanted in his 
favour alone, and when the sesond defend- 
ant repaid the prinsipal to the first 
defendant, the plaintifi ened for his share. 
lt. was held that the suit was governed 
by. Artislo 62 of the Second Schedule of 
the Limitation Ast. ” The respondent in 
that appeal relied on Nund Lali Bose v. 
Meer Abco Mahomed (4) from {which desision 


' (8) 82 O. 627;1 O. L. J. 167. 
ë (4-5 0, 597; 50. L; R, 45; 2nd, Deo, (N, 6.) 988, 
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both the aaa Judges diccented. - Mooker- 
jee, J., 8hid:-— 

“I am unable to ‘hold that the view 
taken by the learned Judges who desided 
the oase of Nund Lall Bose w. Meer Atoo 
Mahomed (4) is well founded, if they intended 


to rule that money is not reseived to the 


plaintiff's use in any pase where, at the 
time of reseipt, the defendant does not ao 
intend to receive it. It seems to me to 
be olear, as pointed out by Markby, J, in 
Raghamont Audhtkary v, Nilmont Singh Deo 
(5), that the Article, when it speaks of a 
suit for money received by the defendant 
for the plaintiff's use, points to the well 
known English astion in that form ; oon- 
sequently, the Article ought toapply where- 
ever the defendant Has received money 
whieh in justise and eqnity belongs to the 
plaintiff under osirenmstanses whioh in law 
render the reaeipt of it, a reosipt by the 
defendant to the use of the plaintiff. As 
pointed out by Lord Mansfield, O. J., in 
Moses v. Macfearlun (6), this form of astion 
lies for money paid by mistake, or upon 
a sonsideration, whish happens to fail, or 


for money got through imposition (expresa 


or implied) or extortion or oppression or 
an undue advantage taken of the plaintiff's 
made for the 
protection of persons under those oirsum- 
stances ; in other words, this form of action 
‘would be maintainable in oases in whieh 
the defendant’ at the time: of receipt, in 
fact or by presumption of fistion of law, 
reseives the money to the use of the plaint. 
iffs. 


I have, then, no hesitation whatever 
in holding that Article 62 of Sshedule I 
of the Limitation Act governs the present 
sase and it is, therefore, barred by time 
as against Gopal Rao. It would seem that 
Artiele 109, presoribing | the same period 
of limitation for a suit “for the profits of 
immoveable property belonging to the plaint- 
iff which have been wrongfully received 
by the defendant,” would also govern the 
sass. Thelearned Advocate for the respond- 
ents was bound to admit that he was 
unable to bring the sirenmatanaes outside 
these words. In either oase, the suit against 
Gopal Rao is barred by time and must be 


i: (5),2 O. 808; 1 Ind. Dee. (n..5.). 641, 
(6) '(1760) 2 Burr, 1005; 1 W, Bl, 219; 97 E. R, 676. 
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dismissed, The desree of the lower Appellate 
Court is, therefore, modified by the omission 
‘of the words “for Rs. 538 against the 
defendant No. 4 and”, and the addition 
of the worda “and the auit against the 
defendant No. 4 is dismissed” to the 
operative part of it. The plaintiff must 
pay Gopal Rao’s coats in all three Courts. 


Decree modified, 


+ 


BOMBAY HIGH COURT. 
Seconp Oivi ArréaL No. 168 or 1919. 
Jane 11, 1920. 
Preseni:—Sir Norman Maoleod, Kt, 
Chief Justise, and Mr, Justise 
Faweett. ` 
RAMKRISHNA TIMMANNA BHAT— 

PLAINTIEF ~- APPELLANT 
cersus 
LAXMINARAYAN NaRNA HEGDE— 


DrersnDANT— Re :PONDENT, 
Hindu Law—Adoption—Wife of lunatic, whether 
can adopt during his lifetime. 


Under the Hindu Law an adoption by a wife to 
her busband, the husband being alive anda lunatic, 
is invalid. 

Second appeal from the desision of the 
District Judge, Kanara, in Appeal No. 
1C6 of 1:18, confirming the decree passed 
by the Subordinate Judge at Kumta, in Civil 
Suit No. 141 of 1917. 


Mr, G. P. Murdeshwar, for the Appellant, 


Mr. 8. J. Palekar, Respondent 
No, 1, 

Mr. Nilkané Atmaram, for Respondent 
No, 3. ; 
JUDGMENT.—The only question whieh 
has been argued in aseond appeal is, whe- 
ther an adoption by 8 wife to her husband, 
the husband. being alive and a lunatis, is 
a good adoption. Now, in this Presidency 
the wife sannot adopt to her husband while 
he is alive without his express, sonsent, 
Sush an adoption must neoessarily be 
a very rare oseurrense, buf where the eoa- 
sent cf the husband is expressly required 
and the husband is-a lunatie he sannot 
possibly give bis eonsent.--In this ease 


for 
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it is suggested faintly that his mother 


sould give sonsent on his behalf. But if 
we were to hold that the mother 


of a lunatic sould give sonsent on his 
behalf to an adoption by his wife, then 
we should be making an addition 
to the Hindu Law whish, we think, we. ara 
not entitled to do. We think, therefore, that 
the learned Distriet Judge was right and the 
appeal mnst be dismissed with costs. One 
set of costs. 


Appeal dismissed, 


CALOUTTA HIGH COURT. 
ORDINARY ORIGINAL Orvin JURISDIOTION. 
August 19, 1819, 

Present :— Mr. Justioe Rankin. 
NOOR MAHOMED DAWOOD 
VEFTSUS 


BELASIRAM THAKURSIDAS 
Civil Procedure Code (Act V of 1908), s, 73— 
Haecution of ` decree—Money paid into Oourt—. 
Rateable distribution, right to, in respect of execution 
costs, whether permissible, 


Money paid into Court in exeoution of a decree 
is assets available for rateable distribution under 
section 73 of the Civil Procedure Code, but. such 
distribution is limited to the amount 0f the decrees 
and cannot be extended to the costs of the ap- 
plication for execution, unless, prior to the receipt 
of the money, there was an order made expressing 
in terms that such costs are to be added to the 
amount of the decree. [p. 459, col. 1] 

Mr, 9. N. Banerji, for the Applisant. 

JUDGMENT,—This is an applisation by 
Hariram Sitaram as assignee of a firm oalled . 
Noor Mahomed Dawood whieh, on: the 
24th January 1919, obtained an award againat 
Bilasiram Thakursidae, the exesution debtors, 
1 will refer to the assignee as the present 
exesution-ereditor, The award was for 
Rs, 3,229 with certain interest and it beeame 
enforseable as if it were a decree on the 
10th February 1919, having been filed in 
Court on that date. The exesution-sreditor’s 
assignment is dated 25th February 1919, 
In the previous year the sxesution-debtors 
had had two other awards made against 
them in favour of Ram Chandra Chowtbmull 
and Gopiram Bbntica respectively. These 
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awards had been filed in Court and applisa: 
tions for exesution had been made to the 
Oourt thereunder in July and August 
191c. Both of these applications were for 
attachment of the moveable property of the 
exeoution-debtors, It does not appear that 
under either of these applieations attach- 
ment was in fast made but in any ease no 
attashment thereunder was subsisting, at 
the date of the proseedings, hereinafter 
mentioned, taken by the present exesution- 
sreditor. By that time the elaim of Gopiram 
Bhutioa on their award had been satisfied, but 
the “ sosta of execution” had not, and 
have uot yet as { am informed, been paid, 
As regards the slaim of Ramobandra-Chowth- 
mull this, it is alleged, has been satisfied only 
in part, the interest insluded in the award 
not having been paid. 

Proseedings to enforse his award of the 
24th January 1919 were taken by the pre- 
sent execution creditor as follows :—On the 
25th Marsh 1919he applied for exesution 
by attachment of moveables. The warrant 
of attashment was issued onthe 12th April 
and on the 30th April a gross amount of 
Rs. 3,584-1-0 was paid to the Sheriff by 
the attorney of the exeeution-debtors. 
Sheriff's poundage and sharges (Rs. 134-9.0) 
and Assountant General’s fees or stamps 
(Rs, 17-0-¥) redused this sum to Rs. 3,482 8-0 
and whenonthe 3lat May the money was 
paid by the Sheriff into Oourt under the 
rules of the High Oourt, Chapter XVII, 
rule 24, i¢ shrank still further by Rs. 34-5-3, 
the Acsonntant-General’s sommission, and 
the amount that lies in Court to the credit 
of the cause is Rs, 3,398-1-9, 

The applisation now made by the present 
exscution-sreditor is to have that sum paid 
ont to him in full. Gopiram Bbutioa and 
Ramahandra Chowthmull by their attorneys 
appear on notise and ask for rateable dis- 
tribution under seetion 73 of the Civil Pro- 
eedure Code. 

I think that the olaim of „Gopiram 
Bhuties fails in limine, The word “thereof” 
in sestion 73 refers to the previous words 
“oË deorees ” and, at all events, unless 
prior to the reseipt of assets there has been 
an order made expressing in terms that 
the costsof the applieation for exesution 
are to be added to the amount of the decree, 
I do not think there ean be a right to 
rateable distribution in respeet of these, 

P 
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The addition to be made in the warrant 
under rule 17 of Chapter XViI of the High 
Court Rules of a sum for sosts of exesution 
over and absve “the amount due and pay- 
able under the deoree ” does not bring that 
sum within the language of section 73 
nor, as I think, within its spirit or inten- 
tion. If an aftachment is withdrawn 
although the terms of rule 20 are not satis- 
fied, or if it is not proseeded with in view 
of a payment after application has been 
made for exseution, the desree-holder may 
have a right to an order for eosts of 
execution. But rateable distribution was 
never meant to be, and should not be, allowed 
to beaome a snow-ball system beyond neses- 
sity, When the desree is satisfied, the deoree.- 
holder must gather any other snow for 
himself, dormientibus non vigilaniibus is not a 
principle and section 73 has not made it 
one, 

The applisation as against Ramehandra 
Chowthmull bas no sush answer on the 
facts. He relies upon the Bombay oase of 
Sorabjt Coovarjt v. Kala Rugtunath (1) and 
says that the fund in Oourt was paid fora 
particular purpose under Order XXI, rule 
55, vee, to release his attachment and is not 
agak? within the meaning cf section 73. 
I do not find that this desision has been 
formally dissented from by this Court, but 
it is true that oor rules, and, as I am inform. 
ed on enquiry, our praatioo, are based upon 
a contrary assumption, Thue, the Sheriff, 
instead of paying such monies direst to the 
attashing creditor, is required to pay it 
into Court and commission is dedusted from 
ib accordingly. 

My own view on the matter is sontrary 
to the Bombay desision. The words of the 
@ode have been shanged from “ whenever 
assets are realised by sale or otherwise in 
execution of a deoree ” to “ where assets 
are held by a Oourt.” I cannot think it 
sound to hold that, beeanse the latter words 

after dedusting the costs of realisation ” 
have been allowed to remain, the word 
“assets ” must be taken to mean " assets 
held in the prosess of exeention ” in sush 
a narrow sense as would be equivalent to 
the former words. The words “sale or 
otherwise” covered every oase, and if “ held ” 
is to be interpreted by “realisation ” in 


(1) 12 Ind. Cas. 911; 86 B. 166; 13 Bom, L. R, 1198, 
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the sense indieated. in the Bombay ease, the 
Legislature has gone out of its way to 
effeot nothing. The word “ assets ” in the 
former Code did not import what is now 
sontended for, as is proved by the fact 
that express words were added to sonvey 
the. qualification, “ Realisation” imports 
only that the Oourt has got the assets 
and, got them in a distributable or payable 
form. That this should ever take place 
without some sosts is a sontingency too 
remote to require insuranee even py the 
expenditure of tha words “ if any.” The very 
language of Order XXI, rule 55 (a) shows 
that cases of the slass now in question are 
not so noticeably free from such oonsidera- 
tions as to ground an inference from words 
in section 73 whish* remain unaltered, that 
other words deliberately omitted are still 
intended. as part of the sonnotation of the 
same word “ assets” whioh never imported 
this before. 

1 agree, however, that the larger language 
of the present Code is still to be controlled 
by the consideration that sestion 73 is a 
section in Part II which treats of exeoution. 
It is equally true thatrule 55 is one ofa 
series of rules (41-57) dealing with attash- 
ment of property whieh some into Order 
XXI as part of this subjest of “ Bxeontion 
pf Decrees and Orders.” If, for example, s 
defendant is made to pay into Court the 
amount of the plaintiff’s claim as a sondition 
of getting an adjournment it does not follow, 
from wy reading of sestion 73, that other 
ereditors sould slaim to share. Nor sould 
they under Order XXI, rule 52 where funds 
in Court are themselves the subjeat matter 
of the exemption. 

I see no support in these sonsiderations 
or in the gestion or the rule for a theory 
grounded upon the * yoluntariness ” of the 
payment into Court. This is, I think, out of 
plase as regards payments into Court under 
atreas of exeoution. Sush payments if made 
to.the desree-holder may, and indeed muat, 
be regarded as acsord and  satisfas- 
tion made by the parties bringing 
the deeree to the position of a satisfied 
deeree, But if made into Court under 
Order XXI they sannot without anomaly 
be treated otherwise than as the result of 
an exesution would betreated. The debtor 
‘is allowed to arrive at the same result by 
means. lesg distressing fo him but. there. is 
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no difference in the result besause the 
debtor shooses the more sonvenient means. 
The money, paid with whatever motive, if 
paid to the Oourt, is paid upon terms of the 
Oode whatever they may be. These terms, 
as I read section 73, have been laid down so 
that distinetions in the form in whish ex- 
esution has been had, in the presiao extent 
to whieh exesution has been allowed to run, 
in the exaat sourse or genesis of the fund 
in Court, are now no part of the definition of 
the assets that are subjest to distributicn 
rateably. The object of the new Oode in 
using larger language [Hart Saha v. Faizlar 
Rahman (2),) ean only be to avoid anomaly, 
To reintroduse a distination on the strength 
of the voluntariness of the payment or the 
purpose of the debtor is, I think, to sut 
down the language and intention of the’ Code 
upon a principle whish is inapplieable to the 
subject-matter and which, if applisable ; is 
very diffeult to imply. i 


Rateable distribution under the Code olear- 
ly applies where one deoree-holder takes out 
exesution, and others, though they have 
applied for it, do not. Any warrant for ex- 
esution must be limited—sertainly in the first 
instance—-to the debt and execution costs, 
of the particular creditor who takes it out, 
It must always be possible to end that parti- 
cular execution for the moment by meeting 
that debt only plus its own attendant sosts, 
just as it must always be possible to renew 
it if new claimants have some in-to share 
in time. In these respeots, I see no difference 
in the Code and I see no difference 
in justice or sonvenience whether from 
debtcr’s or oreditor’s stand point between 
proceeds of sale and money paid to avoid sale, 
The debtor san get rid of the astive creditor 
for good and for sertain by paying him direst. 
He oan stop his prosess by paying to the 
Sheriff Or into Court, but with no esertainty 
of permanent peace for later or more idle 
sreditors ean claim to share. In either ease, 
these other sreditors may proceed to exesution 
on their own account. 

Order KAT, rule 55, is addressed only to a 
provision that attashment shall ‘some to an 
end without further order in certain plain but 
very different eases. It does not pretend to 
point to any method by whish a judgment- 


debtor to several different people can dis- 
(2) 18 Ind. Cas. 889; 40 O. 619 at p. 622;17 0 W 
N. 636; 18 C. L. J, 144; 19 0. W. N. 1125, ` 
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pose satisfactorily of all his troubles. 
The most that it says is that, if- 
it is desired to terminate an attaeh- 


ment, this can be done in certain ways. 
Whether it is worth doing in any. given. oase 
is another matter, 

Clanses (a) and (b) are neeossary on any 
view of the law. They are required in the 
class of cases under discussion to prevent any 
attachment going on for a single moment 
riderless, č. e., without a responsible attaching 
creditor, after the records of the Court no 
longer show the desree unsatisfied. Rule 
56 of Order XXI, ia only facultative and 


though it suggests no trouble as to rateable, 


distribution, I oannot sontrol the language 
of section 73 by inference from this. It may be 
that the decisions in this Court and the rules 
whish have followed them, to the effeot that 


payment to the Sheriff is a payment to the- 


Court and that the Sheriff must pay the 
money into Court, are not contemplated by 
the Code. It may be that such a payment 
as took place in this oase might come under 
the first part of clause (b) of rule 55 bat the 
desision of Harington, J., (Execution Case 
No, 49 of 1908) and rule 240f Chapter XVII 
of our High Court Rules require these assets 
to be held by the Court and in fact they are 
so held. 

Having regard to the faot that the view 
which I take is the view whioh underlies the 
rules of this Court, 1 propose to aot upon it, 
not out of any lack of respeot for learned 
Judges who sre much more likely to be 
right than I am, but to obviate a change of 
practise and, perhaps, some alteration in our 
rules which might again have to be undone, 

Ramohandra Chowthmnall must put the 
facts as to the existing balance of his slaim 
on affidavit in a formal manner and support 
them with the relavant doouments. “If Gopi- 
ram Bhutioa desire to proceed further with 
this matter they must do likewise. ` 1 adjourn 


this summons for one week for this pur- ` 


pose, no order to be drawn up in the mean- 
time. 

Order for payment out of Rs. 72 to 
Ramehandra Chowthmull—balance to appli- 
cant. Applisant to have sosts against 
exeoution-debtor added to his olaim, Counsel 
certified. 
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NAGPUR JUDICIAL COMMISSIONER’S 
l OOURT. ‘. 
Seconp Orvic Appean No. 188 oF 1918, 
June 16, 1919. 
Present :—Sir Henry Drake-Brookman; 


. Kr., J. O. 
SURATSINGH—Dzrenpant— 
APPELLANT `` ` 
UVETEUS 
Musammat RANI AND oraers—PLainrisrs— 
s RESPONDENTS. 


Document, lost—Loss, proof of—Omission to prove 
loss, effect of~ Irregularity—Civil Procedure Oode (Act 
V of 1908), s. 99—0, P. Tenancy Act (XI of 1898', 8, 
60—Lease by occupancy tenant for term exceeding 
one year, validity of ~Hjectment of fe oe dates 
to quit, necessity for—lenancy, manner of proving, 
|) 


Where the explanation for the non-production 
of a document is. that itis lost, the regular course 
to adopt is to prove the loss before tendering 
secondary evidence, but the omission to do this 
is not any ‘worse than aon irregularity such as 
section 99 of the Civil Procedure Code precludes 
an Appellate Court from treating ag a ground for 
reversing the decree or remanding the case,’ [p, 
463, col, 1.) pa a 

Under section 60 of the 0. P, Tenancy Act a 
lease for a period exceeding one year granted toa 
gub-tenant by an occupancy or ordinary tenant is 
absolutely invalid, irrespective of whether ‘the 
sub-tenancy was consented to by oron behalf of 
the landlord or not, anda lessee under such a lease 
cannot plead absence of notice to quit prior to 
being ejected. [p. 463, col. 1.] f 

A tenancy may be proved without proving any 
written lease that may exist. [p. 464, col. 2,] - 

Appeal against the decree of the Additional 
Distrist Judge, Jabbulpore, dated the 22nd 
January 1918, in Civil Appeal No. 148 of 
1917, ` 

Mr. W. R. Puranik, for the Appellant, 

Mr. V. Bose, for the Respondents, 

JUDGMENT.—This sesond appeal arises 
ont of a suit filed by the present res- 
pondenta on the 6th Mareh 1917 with 
the objest of recovering possession of a field 
(No, 44) in Monza Chapod from the present 
appellant Suratsingh. This field “was 
ocoupanoy holding of one 
Sukhai and the basis laid for the slaim in 
the plaint is that Sukhai surrendered it to 
the landlord on the 4th January 1916 by 
a registered deed, of whieh Exhibit 
P.4 is 6 duly certified copy, and that the 
plaintiffs took it on lease from the landlord 


-the following day, obtaining possession and 


paying rent in due sourse. 
Suratsingh was sued when the landlord 
gave the, plaintiffs possession but wag 
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reinstated as the result of a suit brought 
under seotion 9, Spesifis Relief Act, and 
eonsequently figures as the defendant in 
the present sase. His ease, as put in the 
pleadings, was that in or about the year 
1907 he was placed in possession of the 
field by- Sukhai in return for a payment 
of Rs. 250, the arrangement being that he 
should remain in oceupation for 12 years. 
He further alleged that the landlord 
recognized him as. Sukhai’s sub-terwant by 
accepting rent from him in that sapasity 
and, further, that in Kartik Sambat 1972 
(24th Ootober to 21st November 1915) 
the landlord through his agent, Gopalrao, 
in sonsideration of-a payment of Rs. 45, 
of whieh Rs. 2 had alraady basen paid 
and Rs. 43 were handed over’ on the 16th 
January 1916, undertook to make him 
an ordinary tenant of the land and to 
execute a formal lease. The surrender was 
deseribed as a fraudulent transsstion 
designed by Sukhai to defeat the sub-lease 
and, therefore, to afford no basis for the 
plaintiffs’ claim. The following issues were, 
framed:— ; 

1. Did Sukhai Badaj, original tenant of 
the field - in suit, surrender the field in 
dispute to the malguzar “under a deed of 
surrender, dated the 4th January 1916 ? ~ 

9. -Has tho malguzar leased the field in 
dispute to the plaintiffs ? 

3, Are these two transactions surrender 
and lease fraudulent and not enforseable 
against the defendant as alleged P Did 
malguzar’s agent collude with the plaintiffs 
as alleged P " 

4, (a) Is the 
tenant of the field in dispute ? 
he been so resognised by the malguzar P 

(b) Are the plaintiffs tenants of the field in 
dispute as alleged ? 

5. To what relief are 
entitled ? 

Exhibit P-4, as already stated, is a ospy 
of the deed of surrender relied on by the 
plaintiffs. Both sides were represented by 
Pleadera when the landlord’s agent, Gopalrao 
(P. W. No. 1), was examined on the 3rd Sep- 
tember 1917 to prove the surrender and 
the witness was examined and oross-examined 
as if Exhibit P-4 had been the original 
deed. The plaintiffs’ Pleader then obtained 
permission to question Gopalrao abont the 
poa-produstion of the original and elicited 


defendant an ordinary 
Has 


the plaintiffs 
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a statement to the effect that he had searahed 
for the document without suacess. Gopalrac 
was oross-examined upon this statement af 
some length and, later on, Khubchand, father 
of the male plaintiff Amirchand, as the 
plaintiffs’ 6th witness, deposed that he had 
endeavoured to obtain the original from 
Gopalrao who professed inability to somply 
ag the dosument was lost. Upon the 
evidends thus elisited, the Trial Judge held 
the original to have been lost and found 
that the surrender took place. He also 
found that the field was let to the plaintiffa 
on the 6th January 1916 and that no 
collusion or fraud on the part of Sukhai 
or the plaintiffs was made oub. , The Judge 
disbslievad the story that the defendant 
paid Rs. 45 as nasrana and was promised a 
lease of the fiald by Gopalrao or had in any 
way bsen sonstituted an ordinary tenant 
of the field. He also found that the 
defendant chad failed to establish any 
recognition of his status as sub tenant of 
Sukhaion the part of the landlord. The 
plaintiffs were accordingly given a decree 
for possession, 

The defendant appealed without susessa 
to the District Court, Additional Distrist 
Judge sonsidered it unnecessary to deside 
whether the defendant’s possession as sub- 
tenant of Sukhai had ever baen resognizad 
by or on bahalf of the landlord and agreed 
generally with the sonslusions of the Trial- 
Judge. 

It is sontended, in the first place, ‘that 
Gopal Rao should have been questioned, 
to begin with, regarding the Joss of the 
original surrender deed and that the delay 
in this respeot vitiated the proof of loss 
addueed later. No authority in support of 
this proposition is sited. The appellant’s 
Pleader ‘raised no objection when Gopalrao 
was testifying about the execution of the 
surrender by Sukhai and, if the plaintiffs’ 
Pleader had not sought at the later stage 
already mentioned to elicit an explanation 
for non-produstion of the original dosument, 
the omission would doubtless have passed 
unnotised and, on the prinsiple laid down 
in Dalchand v. Ganga Singh (1), Kishori 
Lal vy. Rakhal Das (2) Inugunti Prakasa 
Rajaningaru v. Yerankt Peda Venkat. 


(1) 15 C. P. L. R, 123, f 
(2) 310, 155, 
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Rao (3), non produstion of the original 
sould not have been suesessfully relied on 
in appeal. No doubt the regular eourse 
to -adopt in such oases ia to prove the loss 
of ‘the original dosument before secondary 
evidence is tendered. But departore from 
this oaurse is not, in my opinion, any 
wcrse than an irregularity such as section 99, 


Civil Procedure Code, precludes me from: 


treating as a ground for reversing or remand- 
ing the sase, 


The -next point pressed is that the lower 
Appellate Court should have desided whe- 
ther the appellant’s sub lease was consented 
to by the landlord, In this sonnestion 
Maharajsha vy. Abheram (4) is relied upon as 
authority for the position thata sub lease 
legally granted cannot be defeated by a 
voluntary surrender on the part of the 
lessor. That oase was desided before the 
present Tenaney Ast came into foree, and 
- tbe appellant’s poseersion is now governed 
by section 60 of that Act, which lays down 
that, notwithstanding any agreement to the 
contrary, a lease granted to a sub-tenant 
by an osonupancy tenant shall not be valid 
for a period exeeeding one year, In 
Vishwanath y, Sitaram (5) it was held that 
this provision renders absolutely invalid a 
lease -for a period exeeeding one year granted 
to a snb-tenant by an osenupanoy or an 
ordinary tenant. ln thatoase invalidity of 
the sub-lease was relied upon by the 
tenant against whom the lease was set up, 
but I can see no reason why the landlord, 
who has takena surrender from the tenant, 
or an assignee of the landlord should any 
more than the tenant himself be debarred 
from taking advantage of the . express 
enactment, The object of the Legislature 
evidently was to make a aeub-lease null 
and void and the appellant should consider 
himself fortunate in having retained posses- 
sion for ten years out of the twelve whioh, 
actording io hia oral pleading of the 18th 
April 1917, was the period fixed by the 
sub-lease. I agree then with the lower 
Appellate Court in- thinking it unnecessary 
to- deside whether the sub-tenancy was 


(3) 21 Ind. Cas. 819; 88 M. 160, 25 M. L. J. 8603 
(1913) M. W. N, 800. f 

(4) 11 0, P. L. R. 5. 

(b) 26 Ind. Cas. 708, 10 N. L. R. 169, 
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consented to by or on behalf of the land- 
lord or not, 

The third ground of appeal impeashes 
the finding of the Oourts below that the 
sum of Rs. 45 paid by the appellant to 
Gopalrao did not constitute nazarana. for 
the promise of the lease in dispute. It is 
urged that the lower Appellate Court has 
overlooked the jamabandi entries whieh 
form Exhibits D 6 and D 7, These are said 
to indispte that there were no arrears due 
at the end of 1915 or the beginning of 
1916 on account of the agricultural year 
1914.15. I have examined the jamabandis 
filed for the Sambat yeare 1968, 1969, 1970, 
197), and 1972 (Exhibits D-3—D-7) to whioh 
correspond the agricultural years beginning 
with 1911-12 A.D, and ending with 1915. 
16 A, D. From them I find that in Sambat 
1968 only Re. 23 were paid on aescunt 
of the rent of that year, the balance (Ra. 23) 
being paid in Sambat 1969 when no payment 
was: made in respeet of the year then 
gurrent, Farther, no payment at all was 
made in Sambat 1970, Rs. 32 on account of 
that year being paid in the following year 
in addition to Rs, 48 for Sambat 1971, Thus, 
from the jamabandis, it does not appesr 
that the rent for Sambat 1969 was paid at 
all and that in Sambat 1972 a balanes of 
Rs, 16 was due on assount of Sambat 1970, 
Further, the jamaband: for the last mentioned 
year shows Rs. 45 paid for that year by 
Suratsingh in addition to Rs. 6 only on 
acsount of Sambat 1971. Judging, then, from 
the jamabandis taken together, it seems 
clear that Sukhai was in arrears with his 
rent when he surrendered to the landlord 
and this explains why neither of the Courts 
below regarded the jamaband:s as assisting 
the appellant. It is not suggested that 
the appellant paid Rs. 45 in the agrieul- 
tural year 1915-16 (Sambat 1972) as the rent 
of that year in addition to Rs. 45 as 
nazrana. Moreover, his learned Pleader in 
this Court argued that the appellant could not 
have to pay rent for Sambat 1972 inasmuch 
as he was dispossessed on the 6th January 
1916, that is, before the first instalment 
for the year fell due. He also referred 
me to Exhibit D 9, a reseipt for Rs. 28, 
given by Gopalrao on the 12th June 1915 
in which the money is deseribed as paid 
towards the khata of Sukhai, and stress 
is laid upon the fact that in Exhibit D-9, 
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a reseipt for Rs, 43 paid in January 1916,. 
no referense to any khata is made. Ir 
find, however, on- comparing Exhibit D 9 
and a stamped receipt (Exhibit D-10): 
for Rs, 19 “with the rasid bahi (Exhibit. 
P.7), that the money referred to in the: 
receipts was treaidd as part of the rent., 
The difference in the wording, therefore, , 
has not the signifieance eontended for. In, 
these sirsumstances; I am not- prepared. to- 
interfero- with the -csoncurrent?: finding of, 
the Courts-below that the? sam ‘of Rs. 45- 
was not paid as: ndzrana ‘and-:that there 
was no oreation of -an ordinary tenanoy: 
in the appellant’s favour in Sambat 1972. 


The fourth ground of appeal needs no: 
consideration in view of the’sonslusion last 


reached, 


‘-(The fifth ground sontends that the appel- 
lant sannot be ejested in the absense of 
a notise to quit.” This plea was not taken 
in either of the Ocurts below and must. 
fail, for the simple reason that the appel- 
lant had no sub-lease from Sakhai- whic 

san be recognized, os 


The ‘last contention % be noticed : is: 
that the’ registered lease, Exhibit P-6, 
under whish the plaintiffs ostensibly held 
the field, was not exeeuted till the 9th 
July 1917, that is, four months after the 
institution of the suit. On the 6th January 
1916 Gopalrao exesuted a ‘lease in the 
plaintiffs’ favour, whieh froma Exhibit P-5 
of the Trial Judge’s record. For some reason 
which has not been ascertained registra- 
tion of this dosument was refused on the 
25th May 1916, although Gopalrao holds a 
power-of-attorney which authorizes him to let 
out lands. The Trial Judge treated the second 
lease as relating bask to the date of the 
earlier one, while the lower Appellate Court 
has found that there was a valid letting 
by Gopalrao whish was merely sonfined 
by Exhibit P-6 whioh the landlord himself 
‘exeouted. 1 understand the lower Appellate 
‘Court to mean that the evidence establishes 
the: relation of landlord and tenant apart 
from tha leases and there is a basis for 
‘gush a finding in the evidenoe of Gopalrao 
(P. W. No. 1), Mathole (P. W. No. 2), 
Kasiram (P. W. No. 3) and Khubohand 
AP, W. No.6), Exhibits P-9, 10 and 11 
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are receipts for rent paid by the plaintiffs- 
after Sukhai’s surrender and so support the, 
sonelusion that the alleged relation | of, 
landlord and tenant existed. There is ,no. 
question of proving the terms of the lease, 
and it is well settled that a tenanay san, 
be proved without proving any written lease, 
that may exist: see Narayan Bisnot v. Yasteant. 
Singh (6) and Ameer Ali v, Yakub Ali, 
Khan (7). The appeal fails and is dismissed, 
withoosts, In the Courts below costs will be. 
paid as already ordered. 


Nog 


Appeal dismissed, ` 


(6) 1N. L. R. 147 at p. 149. ` a 
(7) 25 Ind, Cas, 509; 410, 847; 190. L J, 428, 


MADRAS HIGH COURT, 
Sreconp Oivin Aprean No, 275 or 1919, 
Jaly 20, 1920. 

Present :—Sir John Wallis, Kr., Ohiof 

Justise, and Mr. Justice Seshagiri Aiyar 
MEENAKSHI AOCHI AND anorunss— '’ 
Derenpants Nos. 2 AND 3— APPELLANTS ' 
versus : 
SOMASUNDARAM PILLAL—Pcarntirr ` 


—RESPONDENT, - 

Hindue Law—Religious endowmernt—HManagement 
vested in family of founder-—Right of one member of 
family to joint possession and management—Poasession 
of one member of family, nature of. 


The fact that the persons entitled to the office 
of trustee of a charitable endowment are unable to 
work harmoniously together is not a gronnd for 
dismissing a suit by one of the heirs of the 
founder fora declaration of his right to share in 
the management and for joint possession of the 
trust properties with the heir in possession and 
management, and, in the absence of a scheme of 
management settled by the heirs themselves or by 
resort to the Court, the plaintiff ig entitled to the 
neue of joint possession and management, [p. 468, 
col, 2, 

; . 
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Where the management of a religious institution 
vests in the family of the founder, the manage- 
ment of one member of the family must be regard- 
ed as being on behalf of all the members, includ- 
ing females, and not adversely to them, and such 
member has no right to make a testamentary 
disposition of that right. [p. 46%, col 2.] 


Appeal ‘against ‘the decree of the Court of 
the Temporary Subordinate Judge, Tanjore, 
in Original Suit No. 24 of 1916, 


JUDGMENT,—The plaintiff sues for a 
declaration that he is solely entitled to 
the management of ‘Pichai Kattalai’ in 
the Amirthagateswaraswami temple at 
Thirukkadaiyur and to the possession of 
the lands attashed to the said Kattalai 
in the alternative, he slaims that he 
should be given joint possession and manage- 
ment with the defendant. His first slaim 
is based on the plea that, as he is the 
senior-most male among the dessendants of 
the original founder Chidambaram Pillai, he 
alone is entitled to the cole management 
and possession of the Kattalai. Incidentally, 
he contends thaf the female members 
of the family of Chidambaram Pillai hava 
no right. His sesond slaim is based on 
the ground that, as he and the defendant 
are the only surviving male mambers of 
the junior branch of the original founder’s 
family, they should both bə declared 
trustees entitled tfo joint possession and 
management of the Kattalai and its eniolus 
ments,- This slaim salso involves the oon- 
tention that female members have no 
right, 


Originally, there was ouy one defendant, 
Parameswara. During the oourse of the 
suit he died, and his ‘widow is the 2nd 
‘defandant, and the sonin-law who is 
alleged to be in sole possession of the lands 
is the 3rd defendant, The Subordinate 
Judge, in a judgment whioh both sides 
have attacked as being insonsistent with 
itself and as being inconclusive as regards 
the findings, held that the plaintiff 
was solely entitled to the management of 
the Kattalai and to the enjoyment of the 
lands appertaining thereto. The defendants 
have appealed. f 


-» Before dealing with- the sontentions 
raised on either side, it ig: desi ole to 
‘state some facts. 
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[The] original founder, Ohidambaram 
Pillai No. I, is said to have endowed 
the properties in the haginning of the 
nineteenth century. After some years, the 
Board of Revenue took up the management 
of the Kattalai; but in 1857, they restored 
to two members of the family, Namasiyaya 
and Ambalavana, representing respectively 
the senior and the junior branches, the 
management of the Kattalai and - the 
enjoyment of the lands. Disputes soon arose 
QS regards the rights of the other members 
to a share in the management, Original 
Snit No. 19 of 1866 was filed -by three 
persons representing both the senior and 
the junior branches against Namasivaya and 
Ambalavana and others belonging to both 
the branches for the purpose of defining 
the respective rights of the members of the 
family, Exhibit A is the judgment in the 
oase and it shows that the rights of the 
various parties to the suit were adjusted 
by giving them definite shares. It may 
be pointed ont that the shares fixed do 
not exastly correspond with what -would 
have been obtained under the Hindu 
Law had the:Ksattalai been regarded as 
private property. 


The next litigation was in 1876 by 
Ambalavana, Ohidambaram Pillai No. 2, and 
others againat some of the tenants, A 
decree was obtained for possession and it is 
slear that that deorea was executed not only 
by Ambalavana bnt also by the other 
plaintifis to whom shares were allotted 
in the suit of 1866, It ia true that 
after the exeoution of the  desree 
against the tonants, muchilikas were taken 
for the number of the years by Ambala. 
vana alone. This is not sufficient evidensa 
to show that Ambalavana (vsde Exhibit VI 
series) had oustedthe other members of the 
family from possession or management, The 
previous suits and the course of events sug- 
gest that, as a matter of convenience, Amba- 
lavana was permitted to manage the Kattalai 
without prejudice to the rights of the other 
members of the family, 


In 1878, one Muthuswami, son of Kabe 
talai Pillai, one of the plaintiffs in the 
suit of 1566, transferred his share of 
management to the Pandarasannidhi of Dhar- 
mapuram (Exhibit B), In 1853, Nama- 


‘siyaya’sson, Kankasabai, transferred his right 
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to the same Pandarasannadhi (Exhibit B). 
On the strength of these two documents 
the Pandarasannidhi instituted a anit 
in 1891 for a share in the management 
of the Kattalai. Arunachella Pillai who 
belonged to the second branch was the 
lst defendant, Somasundaram Pillai, the 
present plaintiff, was the 2nd defendant, 
Parameswara Pillai, the original defendant 
in this suit, was the 3rd defendant. The 
4th defendant was the widow of 
Ambalavana Pillai. It may be mentioned 
that at this time Arunachella Pillai 
was in sole management of the Kattalai 
under a Will left by Ambalavana in his 
favour. The allegation of the Pandara- 
sanbidhi w4s that the defendants were 
unlawfully excluding him and his frans- 
fersra from the management of the 
Kattalai, that an attempt made by his 
transferors to obtain possession of the 
lands under Chapter XII of the Criminal 
Procedure Code had failed inasmuch as 
the - Magistrate maintained the possession 
of the defandants, and that by virtue of 
the rights possessred by his transferors, 
he was entitled to a shdre in the 
management of the Kattalai and the enjoy- 
ment of the properties; (Vide Exhibit O, 
paragraph 6). The plea of Arunachella in 
this suit was that the senior branch, 
from whose members the Pandarasannidhi 
had obtained the transfer, had been totally 
excluded for over the statutory period 
and that, therefore, the plaintiff had no 
subsisting right whioh ‘he sould enforse, 
He pleaded that the management should 
be in the family of the founder and that 
a stranger was not entitled to saequire any 
rights in it, He accepted the statement 
that the Magistrate maintained him and 
-his so-defendants in possession of the 
property as “oorrest,. (Vide Exhibit Ol, 
paragraph 6), He further stated that he 
was exelusively managing the Kattalai. 
The other defendants, including the plain- 
tiff and the original defendant in the 
present suit, stated that they adopted the 
contentions of Arunashella (Exhibit 02). 
‘The suit was ultimately compromised by 
the Pandarasannidhi receiving bask the 
consideration paid by him to his two 
‘transferors and executing a release in favour 
of Arunachella of all his rights (Exhibit 05), 
Arunashella sontinued in management till 


t t 
ae 
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1902. Muchilékas were exsouted by tenants 
to him alone ‘Exhibit VI series). His 
son Vythilinga sueseeded him and died 


in 1912. He left a Will in favour of 
Parameswara, the original defendant in 
this case. This suit was instituted in 
1913. © 


We have thus far trased the history of 
this litigation up tó the date of the suit. 
Now, we shall deal with the contentions 
put forward on either side. The learned 
Advocate-General for the appellant cone 
tended that Ambalavana was in sole manage- 
ment when he willed away his right of 
management to Arunashella, that Arunas- 
hella became solely entitled to it under thé 
Will as well as by adverse possession for 
over 12 years, that Vythilinga inherited 
this right, and that the defendant who 
claimed under the Will of Vythilinga was; 
therefore, entitled to the exclusive right of 
trusteeship and to the possession of the 
property. We are unable to agree with 
this contention. So far ag Ambalavana is 
soncerned, it is alear that by joining the other 
members of the family in instituting the 
suit against the tenants. and in taking 
possession jointly with them of the property 
from which the tenanta were evisted he 
never intended to set up any right adverse- 
ly to the members of the family. His 
management must be taken to have been 
on behalf of all the members of the 
founder’s family. It is the commonest thing 
in this part of India for one of the mem 
bers of a family who happens to be more 
intelligent than the others: to ‘manage 
charities like the present one. It stands 
to ‘reason that such management should 
be regarded as being held on behalf of all 
the members and not adversely to them, 
Therefore, we must hold that Ambalavana 
had not become the sole manager and that 
he had no right to will away that right 
in favour of Arunachella, In our opinion, 
Arunachella also took up the management 
on behalf of the other members of the 
family because he was considered to bb 
better fitted than others to conduct the 
affairs, Arunashella in his own statement 
in’ the -suit' of --the Pandarasannidhi 
(Exhibit C1) says that he assisted Ambas 
lavana during his lifetime. It was, there: 
fore, natural that he should have 
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; ‘been selested to the 


ment, 


- “As regards the contention that-Arunashella 
himself by exclusive management bsacame 
solely entitled -to it, the fasts are against 
it.: In 1883, immediately on the death 
of Ambalavana, the transferoras of the 
Pandarasannidhi somplained to the Magis- 
trata and asked that Arunachella, the present 
plaintiff, and the defendant should be res- 
trained from interfering with their possession. 
The Magistrate held that Aruuachella, the 
plaintiff, and the defendant should be res- 
trained in possession, This fact is alleged 
in .the plaint of the Pandarasaconadhi 
(Exhibit O) and is acsepted in the written 
statement of Aruvashella (Exhibit C1). 
As we stated already, the fact that he 
Was solely looking after the affairs of the 
Kattalai is not, without more, evidence of 
ouster of the others, in view, espeoially of 
the fact that these were also maintained 
in :their possession by the order of the 
Magistrate. We muat, therefore, negative 
thé contention that Arunacbella had acquired 
apresoriptive right against the other mem- 
-bors of his family. Vythilinga managed only 
for ten years, and we are not prepared 
to say that his management was adverse 
to the others, On his death disputes at 
onee arose, In onr opinion, it haa not 
been proved that any of the active trustees 
asquired by prescription the right to 
exclude the other members of the family 
through whom the plaintiff olaims. 


“We must now deal with the contention 
‘of Mr. Ramshandrier -for the respondent. 
He argued that the plaintiff, as the 
senior-most male member in the family 
of Chidambaram, was entitled to thesole 
trusteeship. The first answer ‘to this 
suggestion by the learned Advoosate-General 
was that thera is one Kanakasabai who 
belongs to the senior branch and who is 
older than the defendant. If the sonten- 
tion of the respondent that the senior- 
most male member is entitled to manage 
to the exclusion of the other members is well 
founded, it would have to be sonsidered whe- 
ther the existence of Kanakesabai is any bar 
to such a right, beeanse we find that Kana. 
‘kasabai had not only parted with his 
rig hts in favour of the Pandarasannidhi 
"by Exhibit BI, but, after the suit of the 
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Pandarasannadhi, by a dosuməant dated 
the 7th September 1891, Exhibit 06, 
he and the other members of the senior 
branch of the family in terms relii- 
quished their tights in favour of Aruna- 
shella. But, in our opinion, the sontention 
of the learned Vakil for the respondent 
that the senioremost male is entitled to sole 
management has not been made ont, As 
pointed out by the Subordinate Judge, during 
the lifetime of Arunashella and Vythilinga. 
there were senior members who did not assert 
their rights to solo management as against 
the astive trustees, The oustom or 
tradition in the family in this behalf 
has not been established by any cogent 
evidence. We must overrule this sonten- 
tion. 


It was next argued by Mr, Ramachandrier 
that, as the plaintiff is now only the male 
member in the junior branch he is 
entitled to the right to the exolusion of 
the females. He relied upon Pureppa- 
vanalingam Ohetti v. Nullastvan Ohetti (1) and 


‘on Manally Ohenna Késavaraya v, Mangadu 


Vatdelinga (2) for the proposition that the 
offise of atrustes in a publio- institution is 
indivisible and that suesestion to if must 
be regulated as in the ease of impartible 
estates. However mush one may wish that. 
guoh a rule of law should obtain in 
regard fo the management of trusts, wa 
are of opinion that the sourse of the deoi- 
sions in this Presidensy, which has the 
ganotion of the Judicial Committes, is 
opposed to this principle. In Ramanathan 
Chetty v. Murugappa Ohetiy (3) Sir Basbyam 
Aiyangar, J., pointed ont that the right of 
trosteeship in a public institution possessed 
by the members of a family, where heredi- 
tary, descends in the same manner as the 
right to the enjoyment of ordinary family 
property.: In that case, the founder, as 
the last trustee, had two wives. Both the 
‘wives had a number of sons. The dispute 
was as regards the right of management 
among the sons. The Madras High Court, 
holding that the senior branch had lost its 
right owing to adverse possession, decided 


8 1 ML. H, O. R. 415, 
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-that the arrangement among the members 
of the junior braneh to manage the trust 
by rotation must be upheld. The matter 
was taken up to the Privy Counsil and, in 
the very opening sentence of the judg- 
‘ment delivered by Lord Maonagten in 
‘Ramanathan Ohetti v. Murugappa Ohelti (4), 
it is pointed cut that it was a pablis 
trust and that the right of management 
has devolved upon all the members of the 
family. This decision of the , Judicial 
Committee has been applied to public trusta 
‘in a very large number of oases in this 
Presidenoy, and the desisions in Manally 
.Chenna Kesavaraya v. Mangadu Vatdelinga 
(2) and Purapparanalingam Ohetti v, 
l  Nullasivan Oheti (1), quoted by the learned 
Vakil, bave never been regarded as binding 
authorities. Mr. Ramebandra Aiyar laid 
stress on certain observations contained in 
.Sethuramaswamiar vy. Meruswamiar (5), in 
:the course of whieh Sir Walter Philli. 
‘more, who delivered the jadgment of the 
Judisial Committee, referred to the decision in 
*Ramanothan Ohettt v. Murugappa Chetti (4) as 
relating io a private trust, These observations, 
‚whioh were purely obiter, appear to have 
sproeeeded on some misconception as to the 
‘facts of that ease, as it oannot be son- 
tended that the trusteeship of a public 
teraple is a private trust. The desision of 
the Judicial Committee in Ramanathan 
COheltt v. Murugappa Ohelti (4) preceeded 
on the view that sunah a trust wasa publio 
trust, and, applying that decision to the 
present case, we must hold that in this 
ase also the trusteeship devolved on the 
general body of the founder's heirs of whom 
ithe plaintiff is one, The learned Vakil 
for the plaintiff-respondent also contended 
that the 2nd defendant, the widow of the 
Ast defendant, Parameswars, who is now 
in possession and management through her 
son-in-law the 3rd defendant, is disqualified 
by reason of her sex. He relied upon the 
judgments of the suits of 1866, 1671, eto., 
which speaks of the descendants of the 


2 


(4) 29 M. 253; 10 C. W. N. 825 (P.0.); 88 I. A, 
139; 1 M, L. T, 827; 8 A. L. J. 707; 40. L. J. 189; 16 
M. L, J, 265; 8 Bom, L. R, 498. 

- (5) 43 Ind. Cas. 806; 41 M, 296; 7 D, W., 22; 4, P. 
L. W, 91; 34 M. L. J. 180; 16A., L. J. 118; 27 0. L. 
i: a me W. N;:457, 20 Bom.-L, E. 614 45 I, A. 
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founders a3 being entitled to the manage» 
ment. We have looked into the original, 
and the language is Vameasta’? whioh 
is not asourately translated as ‘“dessendants.” 
Even, otherwise, we fail to see, except 
when it is established by cogent evidenca 
that there is a oustom to that effect, how 
the widows and daughters of a divided 
member san be exsinded from the manage- 
ment of sharity property. Even in regard 
to religious offices, this. Court has held 
in a Fall Bench desision that the widows 
of divided members cannot be superseded 
by the reversioners. A fortiori in the 
case of a secular offise like the present, 
there is absolutely no justification for the 
sontention that they are not entitled to 
manage, The evidense as to usage has 
been fally discussed by the Subordinate 
Judge, and we agree with his sonelusion 
that if has been shown that females are 
not entitled to manage this Kattalai. 


The result of the above discussion is, 
that the plaintiff is one of the persons 
entitled to manage the Kafttalai along with 
2nd defendant and any other members of 
the family who have not lost their right. 
One of them who has not been made a 
party to the snit is the widow of Vythi. 
lingam, There may be others about wadn 
the resord is silent. 


The question on these fasts is, whether 
the plaintiff is entitled to any relief, and 
if so, to what. The learned Advooate- 
General contended that as the plaintiff 
had not brought a suit for settling a asheme 
of management, his suit should be dismissed. 
We are unable to see the force of this 
contention., The fact that the persons 
entitled to the cffiss of the trustee may 
not be able to work harmoniously together 
is not a ground for dismissing a suit by 
one of the heirs of-the founder for a 
declaration of his right to share in the 
management and for joint possession of the 
trust properties with the heir whois now 
in possession and management. If it is 
found that a scheme of management ia 
necessary iù the interests of the institution, 
suoh a soheme may: bs settled cither by 
the heirs themselver, or by resort to the 
In the absence of such a. scheme, 
the plaintiff iz entitled fa the rights of 
joint management and possession 
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olaimed in the. plaint. We muat, therefore, 
in modification of the desree of the Court 
below, deslara that the plaintiff is entitled 
to manage the trust along with the 2nd 
defendant who ia now in possesion. It 
is unnesessary to deside anything as to 
the rights of Vythilingam’s widow or other 
members of the family to share in the 
management of the Kattalai. 

In the ciroumatances of the case, each 
party must bear his own costs. No portion 
of the costs should some out of the 
acs property, 


M. 0. P. 
"Decree modified, 


CALCUTTA HIGH COURT, 
; APPEAL FROM APPELLATS# Decare No. 1136 
or 1918, 
June 2, 1919, 

* Présont : :—dJustise Sic Asutosh Chaudhuri 
Kr., and Mr, Jastica Cuming. 
.JOYN ATH SARKAR—Dszrenpint No, 3 
=——APEELLANT 


versus 
HARI MOHAN DAS -— PLAINTIKE — 


‘ Dewenpants Nos. Lann 2—Responpents. 

t Temple lands~-Grant in favour of menial servant, 
mature of—Servant, whether trustee—Resumption of 
lands—~Suit by manager in his own name, mzintain- 
ability of. 

> > 

- Where a menial servant of a temple holds no 
office of a hereditary character and is remunerated 
for the performance of his duties by the use of 
certain lands on payment of an annual cess the 
lands are not burdened with any service in con- 
nection with the temple, nor is the holder a trustee, 
and, upon cessation of his service the land is liable 
to immediate resumption. [p. 471 col 2.] 

A suit by the manager of a templs or the 
shebait of debutter property in his own name is 
not bad, there being nothing which requires such 
suit to'be brought in a representative capacity, [p. 
411, gol. J] . 

Appeal against the decree of the Sub 
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ordinate Judge, Jalpaiguri, dated the 13th 
of Marsh 1918, affirming that of the Munsif, 
first Court, at Jalpaiguri, dated the 3lat of 
Mareh 1917, 

FAOTS appear from the judgment. 


Babu Mohendranath Roy, (with him Babu 
Aiul QOhandra Gupta), for the Appellant.— 
Defendants Nos. land 2 were the shebatts 
and they sued the plaintiff for cesses due 
and got a deores. In exestuion of] that 
desres the land in possession of the 
plaintiff was put up to sale and purshased by 
the defendant who is the appellant before 
your Lordships. The main point in dispute 
is, whether the sale in exeoution of the 
deoree really passed the land, Is sueh A 
tenanoy saleable P Sastion 60, Civil Pro- 
cedure Code, deseribes the interests whioh 
ara not saleable. The proviso under sea- 
tion €0, Civil Prooedure Oode, doas not 
cover a gase like this. 


The plaintiff sannot be regarded as 4 
trustee. He did not hold a _ hereditary 
office of any kind in sonnestion with the 
sheba or under the deity. His father and 
he were mere menial servants, The land 
was not burdened with any service in 
connestion with the sheba. Refers to Radha 
Pershad Singh v, Budhu Dashad (1). Referg 
to Mokbul Hossain v. Ameer Shetek (2) in 
which oase there was resumption, There is 
no substance in the argument that as the 
first suit was instituted by defendants 
Nos. land 2 not as shebaits, the deeres is 
inoperative. The plaintiff is not entitled tq 
claim possession of the land, 


Babu Bhupendra Ohandra Guh”, for the 
plaintiff respondent.—My servise right sub- 
siste, he has purchased a chatrant right whioh 
does not exist. My right has rot been 
interfered with in any way. I wanted à 
declaration that my right subsists. My right 
i3 inalienable. No servise tenure is alien. 
abla by transfer or sals ondera deored, 
Refers to S7z Raja Venk.ia Narasinha 
Appa Rao v. Sr Raja Sodhanadri Appa 
Rao (3), Land eannot be attacked for a 


938; 11 Ind. Dec. (N. 8.) 622, 

131; 18 Ind. Dec. (Nn, 8.) 89. 
"WAN. 165, 86 Bom. L, R. |; 28 M. 52:3 
J 30. L.J.1; 1M. i T. 3; 16 M. D. J. 1; 
. A. 46; 8 Sar.-P. O. J, 897 (P. 0.). use 
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eess ag it is 8 personal debt. This is a 
‘init for sesh, the right of plaintiff—the 
-seryiee tenure—cannot be sold in execution 
of tha decree. 

Babu Atul Chandra Gupta replied. 

JUDGMENT:—The plaintiff olaims to 
abea service tenure-holder of the land in 
suit, whioh is the debutier property of 
-an idol,- under defendants Nos. 1 and 2, the 
-ghebatis, -He made preparations for the 
worship and sheba of the idol and 
bis father did similar service before him. 
«He held this land -in lien of remuneration 
for the service he rendered and paid Rs. 12 
„a year to the shebatts as cesses. This 
“amount used to be Rs. 7 but it was 
‘enhanced to Rs, 12. He made defanlt 
in payment of this amount on ‘assount of 
whish a Suit (No. 292 of I¥11) was 
- instituted against him by defendants Nos. 1 
‘and 2. It waa desreed and in exeoution 
cf that deeree the jote was put up for 
sale and was purchased by defendant No. 3 
‘on the 4th Oetober 1912. The plaintiff 
then instituted this suit on the 20th April 1916 
To resover possession of the jote alleging that 
the former suit was fraudulent; that he knew 
nothing about-it ; that in fact a wrong person, 
‘a name-sake of his, had been served, and 
‘that he knew nothing about the suit and 
‘decree. His oare was tha?his right in the 
‘disputed land was a chakran right and that 
‘such right sould not be attached or sold ; 
the attachment ard sale of such a right was 
prohibited by law and the sale was, therefore, 
“oid and fraudulent and so defendant No. 3 
‘py his purobase had acquired no right in the 
land and he prayed that the deoree and sale 
might be.deslared void and fraudulent and 
yot:bindiog on him and possession should 
be restored to him. 
., The Trial Court held that no summons had 
heen served on. the plaintiff in that Suit 
‘No. 898 of 1911 and so he was not bound by 
the deorece in that snit. He further held 
thatthe right whioh the plaintiff had was the 
right of a servise-holder but that the sale certi- 
feate showed thata chakrantright had beonsold, 
He found. that there had been irregularities 
in the sale. and so the plaintiff's title had not 
passed. He did not decide whether the night 
of a service-holder was saleable, On these 
findings he gave the plaintiff a desree for 
posgessign.. On appeal the learned Subor- 


dinate Judge held that the degree in Snit 
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No. 898 had been properly obtained and the 
execution proesedings under it properly con- 
duoted. The plaintiff had appeared in the 
execution proseedinges. He, however, held 
that the right whioh the plaintiff held in the 
land was that of a servise-holder, that the 
position of the plaintiff was that of a trustee, 
and that being ao, the service-tenure was not 
liable to be sold. He held that sestion 47, 
Civil Procedure Code, was not a bar to the. 
suit, On these findings he dismissed theappeal. 

It seems to us the learned Subordinate 
Judge has erroneously held that the plaintiff 
was a trustee of this land. The plaintiff 
did not hold a hereditary offiee of any kind 
in oonneotion with the sheba or under the 
deity. His father and he were menial ser- 
vants. Instead of remuneration for the work 
they did, they were allowed to take the 
profits of some land, possession of whish had 
been made over to them. They had to pay 
Rs, 12 a year to the skebaiis for the land as 
cess, The land was not burdened with any 
service in oonnection with sheba, He- 
reditary character does not attach to it or the 
servise, nor has it been shown to be service 
sote, or debutter chakran land, The learn- 
ed Sabordinate Judge bas overlooked the 
distinstion between the grant of an estate 
burdened with debsheba servise and that of 
an office the performance of the duties of 
whish is remunerated by the use of certain 
lands. See Radka Pershad Singh v. Budhu 
Dashad (1). Thereis a still greater distino- 
tion when the use is of a permissive sharac- 
ter so far as the servant is sonserned, when 
the land is not burdened with any servise, 
The plaintiff held under a special arrange- 
ment. He was liable to dismissal and the 
jand sould be resumed at onse upon sessation 
of his service. He had not paid the annual 
cess and that was a breach. of the arrange- 
ment between him and his employers, - The 
plaintiff alleged in his plaint that he had 
“enjoyed the land in lieu of rent for upwards 
of 12 years in succession to predecessors” by 
whish we think he meant "in lieu of service,” 
Tt is not shown he had an oscupansy right. 
If the plaintiff held the land as a servics- 
tenure he could not aequire a right of 
ossupansy in it. See Hurrcgobind Raha v. 
Ramrutno Dey (4). The sale certificate 
speaks of a chukrant. fote, The learned 
Munsif understood by it a ‘right of 
. (4) 40, 67; 2 Ind, Dec. (y. 8.) 44 ss 
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ocsupanoy which is insorreot. Neither Court 
has found that a chukanidar has any kind 
of permanent right attaching to his fote, 
From the nature of the employment it is 
altogether unlikely that any.permanensy is 
attashed to it. A chakrani jote is a aub- 
ordinate jote, under a joledar. Ibis a korfa 
under tenancy, in the Distriet of Rungpore, 
(Tagore Law Lectures) (see Phillips’ Land 
Tenures). It is, so far as we know, the same 
in Jalpaiguri. The plaintiff was aware of 
the éxeoution proceedings and knew what had 
been advertised for sale. He made a part 
payment to stop the sale. He did not then 
suggest that the tenure was not saleable. 
It was open to him to have the matter then 
determined but he refrained from taking any 
steps and now he has put forward false 
allegations before the Court and challenged 
the decree on the ground of fraud without 
any justification. Servise tenures are ex- 
empted from the operation of seation 89, 
Bengal Tenanoy Act. See Mokbul Hossain v. 
„Ameer Sheikh (2), In that sage the plaintiff 
- held the land in lieu of wages. Hs was 
dismissed and the land was held to have been 
rightly resumed, 

It has also bean argued that as the first 
suit was instituted by defendants Nos, 1 and 
2 not as shebatis the decree is inopsrative. 
\There 18 nothing whieh requires the manager 
of a femple or the shebatt of debutter pro- 
perties to bring sush suits in a representa- 
tive aapasity. The relationship in this oase 
was that of master and servant, 

‘In Juggodumba2 Dasses vy. Paddomoney 
_Dassee (5), Markby, J, held that, although 
‘the ownership of debuttsr property is vested 

in the idols, the skebatts, strictly speaking, 
. were not trustees for the idols, but managers, 
and, haying regard to Mahgaranee Shibessouree 
.Debia v, Mothooranath Acharjo (6), be said 
that there was this peculiarity that in all 
transactions including even litigation the 
managers oarried them on in their own 
names. It has been held by the Privy 
Counsil that the possession and management 
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of property dedicated to an idol belongs to ` 


the shebait, and that carries with it the 
right to bring whatever sunita are necessary 


“for the protection cf the property. Hvery ` 
(5) 15 B. L. R. 818. l 
(6) 13 M. I A, 270; 18 W. R. P. O. 18; 2 Suth, P, 


0. J, 800; 2 Sar. P. O, J, 628; 20 E. R, 552, 
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such right of anit is vested in tha shebatt 
and in the idol and that such right is a 
personal right. Bat no aush question as has 
been raised before as oan arise in matters 
sonuested with the employment or dismissal 
of or the resovery of alaims against menial 
servents of a temple, persons who hold no 
office of a hereditary character. In the oase 
of land admittedly belonging to the office of 
“Gurav” and attashed to it the Bombay 
High Court heldin Lotlikar v. Wagle (7) that, 
although the property of the temple could not 
be sold away from the temple, there was no 
objestion to the sale of the right, title and 
interest.of such a servant of the temple in tha 
land which he held as remuneration for his 
services, the interest sold being subject in tha 
hands of the alienee to determination by the 
death of the original holder or his removal 
from office on asoount of his failure to perform 
the servise, ` But in this case the land is not 
even burdened with any servise. We are of 
opinion that, whatever right the plaintiff had 
as chutantdar or otherwise in lieu of his 
servicer, has been sold and he ia not entitled 
to claim possession of the, land. The 
plaintiff in this oase went to the extent of 
filing a suit against the purchaser defend- 
ant No. 3 for a dceslaration that the 
auotion-purshase by the latter Was & 
benamt one. That itself is an admission 
that something passed by enoh purohase, 
What presisely is the right that defend- 


‘ant No. 3 has purchased is between him 


and defendants Nos, l and 2 but they arg 
estopped from questioning the right of 
defendant No. 8 to hold the land as a 
chukanidar as he purshased in the exeeu- 
tion of the deoree they had obtained against 
the plaintiff. We also doubt whether this 
auit ig maintainable having regard to BEG- 
tion 47, Civil Procedure Code, but havirg 
regard to our desision on the other points 
it is unnecessary to consider it. 

The appeal ia desresd with costs of all the 


` Courts. 


Appeal decreed, 


(7) 6 B. 696; 8 Ind, Dec. (x, s.) 853. 


472 
MADRAS HIGH COURT, 
Oivit Arrear No. 80 or 1919. 
4 July 14, 1920. 
| Present :—~Sir John Wallis, Km, Chief 
“Justice, and Mr, Justise Seshagiri 
: Aiyar. 
' MUTHUVEERAPPA OHETTY altas 
VELLAYAPPA CHETTY— 
Devenpant No, 1— APPELLANT 
tersus : 
‘ADIKAPPA OHETTY (DEAD) AND OTHERS 
— PLAINTIFES AND Derenpants Nos, 3 


, TO 10— RESPONDENTS. 

i! TimitationSettlement of — claim—Settlement 
annulled—Cause of action on original claim, whether 
accrues—Limitation, commencement of, 


* 
x 


: Where a claim is satisfied without resort to 
Court and that settlement is subsequently annulled 
“by decree of Court, the party claiming has a fresh 


cause of action on his original claim, limitation to 
enforce which commences from the date of the 
annulment. [p, 478, col. 2.7 

. _ Appeal against the deeree of the Court 
of the Temporary Snbordinate Judge, 
Siyaganga, in Original Suit No, 74 of 1916, 


_ Mr. R, Kuppusawy Aiyar, (with 
-him Mr. V. Fattabhiram Atyar), for the 
-Appellants :—The suit is barred as more 
than three years have elapsed from the 
original claim. It is not shown how limita. 
:tion is suspended or postponed, No exemp. 
.tioncan be claimed whioh is not expressly 
.provided by the Limitaticn Act. 

Mr. K. Balusubramanya Aiyar for Mr, 
A. Krishnaswmt Atyar, for the Respondente, — 
“The suit is not barred. The satisfaction of 
the original claim having been annulled by 
' .the defendant’s decree, a new cause of 
‘action arose, The plaintiff could not have 
:sued so long as he held the money deoreed to 


him by the award and if he had sued his claim ` 


-would have been resisied on the ground of 
-satisfastion, The claim revives on the annol- 
ment of the satisfaction. See Musammat Rance 
<Surno Moyee v. Shcoshee Mokkee Burwonia 
(1), Rangayya Appa Rao v. Bobba Sriramuly 
(2), Muthu Kerakki Oketiy v. Mahamad 
Madar Ammal (3), Batjnath Sahat y. Ramgut 


(1) 12 M. I. A, 2442 B.L R. P.O. 10; 11 W. R. 


P.O. 5; 2 Sar, P.O. J, 424; 2 Suth, P, O. 5.172, 20 ` 


E. B. 381. 
(2) 27 M. 143 (P.0.;°C. W. N. 1623; 14 M. L J. 
1; 6 Bom I. R 241: 31 I. å i7; 8 Sar. P, C.J, 6 7, 
(8) 54 Ind. Cas. €6; 43M. 185; 26 M. L., T, 459; 88 
M. L, Ja l; ll L, W, 487; (1920) M. W. N, 42, 
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Singh (4), Suritram Marwari v. Barhamdeo 
Persad (5), Doraisami Padayaoht v, Vatiht- 
linga Padcyacht (6), Huro Pershad Roy v. 
Gopal Das Dutt (7). A 

Mr. RB. Kuppusıwmi Atyar in reply :— 
There was no éatiefaction when the debtor 
did not songent toit, No fresh sause of 
action arose when the remedy by whioh 
satisfaotion was obtained was not lawfully 
open to the party. Musammat Ranee Burno 
Moyee v, Shooshee Mokhee Burmonia (1), 
JUDGMENT, 

Watts, O, J—~The plaintiff in this oasa 
is a prinsipal and the defendant an agent. 
The plaintiff havinga elaim against the 
defendant preferred a somplaint against him 
for missppopriating bangles and had him 
arrested, and he was afterwards bailed. 
Then the defendant was indused to appoint 
an arbitrator. and the plaintiff appointed 


‘another arbitrator to settle their differences, 


and the award of the arbitrators was that 
the defendant shonld pay the plaintiff 
Rs. 10,000 in full sátisfaotion of all the 
plaintiff’s claims and that the proseeution 
should be dropped. The defendant paid 
Rs. 7,000 and gave a kundi for Rs. 3,000 
at the time. Then he refused to pay the 
balance of Rs, 3,009 and suascessfully sued 
to recover the Rs. 7,000 whioh he had paid 
on the ground that it was obtained by 
g-ercion, It was held by this Court, re. 
versing the desisicn of the Subordinate 
Judge, that ke had been induced to consent 
to this arbitration by ooersion and that 
the money so cbtained from him in the 
circumstances whioh I have mentioned mnet 
be refunded. Now, the plaintiff-prinsipal 
accepting that state of things brings this 
cuit and alleges that the agreement evi- 
dencirg the settlement of the lst defendant’s 
ageney accounts having been annulled the 
cause Of action with respect to delivery 
by the let defendant of ascounts after due 
adjustment and verification has acerued 
to the plaintiff efreah. That is the plain- 
t fs oase. 

The defendant pleaded that there had. 


‘been no arbitration and no award at all, 


(4) £8 0.775 iP. 0.);23 I. A. 45; 7 Sar. P.O. J., 1; 
12 Ind. Dec. (N. s.) 634, 

(E) 10. 1.7 887, 

(6) 41 Ind. Cas. 581; 33 M. L. J. 46. 

(7) 9.0, 2&5 at.p. 269; 12 C. L. R. 129,9 I. A. 82; 


"4 Bar, P. 0. J, 863; 9 Ind, Jur, 545; 4 Ind.” Deg, 


(N. B.) 820, s 
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The Subordinate Judge finds that there was 
bo binding agreement to refer to arbitration 
whioh is not questioned but he mentions 
that the findings of faet of this Court in 
the other snit were accepted by both the 
parties, and included findings that there had 
in faot been an arbitration anda payment 
by defendant pursuant to it, The result of 
the previous suit was that the present 
plaintiff had to pay baok the sum whioh 
he had accepted pursuant to the arbitra- 
tion from the defendant in full satisfastion 
of all his olaims against the defendant. 
‘The question then is, whether, as the result 
‘of the previous suit, be has not asquired 
‘a fresh cause of Aahion: in the nature of hia 
‘original sause of action, for an aesount 
-whish was satisfied so long as the adjust- 
-ment to whish I have referred stood. in 
my opinion he has. 

It is unnesessary to refer to all the cases 
-whish were sited before us, There is a cage 


‘in Musammat Ranee Surno Moyee v. Shoosh«e 


‘Mokhee Burmonia (1), a deoision of the 
‘Privy Counoil whioh bas been explained by 
their Lordships in Huro Pershad Roy v. 
‘Gopal Das Dutt (7). The latter case contains 
‘a olear statement of the principle whioh is 
applicable to this 8856, ab page 259, Their 
` Lordships gay :— The effest ofthat oase 
in Musammat Ranee Surno Moyee v. Shcoshee 
. Mokhee Burmonia (1), may be very shortly 
stated. The Zemtndar brought a oertain 
patnt taluq to sale, and sold it toa purohaser 
-who was putin possession of it, and out 
-of the pursohase-money the arrears of rent 
“were paid, Subsequently this sale was set 
aside for irregularity. The Zemtindar had 
to refund the purchase money received by 
her, and the patuidar, who succeeded in 
‘getting it aside, obtained also the mesne pro- 
fits for the time during which be was ousted, 
- Under those sirsumstances, this Committee, 
‘whore judgment was delivered by Sir James 


\ Colvile; observe :— ‘It is clear that untilthe -` 


sale had been finally set aside, she’—thaé is, 
the plaintiffi—‘was in the position of a per. 
- son whose claim had been satisfied and 
that her suit might have been sucoessfully 
met by a plea to that effeot? In other 
words, the effect of the judgment of this 
Board is, that under the peculiar oiroum- 
stances, the painidar havirg recovered 
possession, together with mesne profits, it 
, Was equitable. that he should- pay. the 
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amount of rent whieh was in arrear; but 
that amount of rent did not acorve until the 
sale of the paint had been set aside, and, 
therefore, until that time that Statute sould 
not run.” Applying those observations to 
the present ease, it is equitable that the 
plaintiff should be allowed to prefer a fresh 
olaim seeing that he has been deprived of 
the satisfastion whioh he had originally 
obtained. The fast that satisfaction was 
obtained by coercion was good reason for 
ordering the money to berefunded, but is 
no reason for depriving the plaintiff of 
all remedy on his original olaim. In the 
ease cited, the Privy Council say that a 
fresh claim for the arrears of rent aserued 


when the ‘patnt sale was set aside, and 
that until the patpi sale had been 
set aside the Statute sould not run, 
That, in my opinion, amounts to 


saying that a fresh oanse of action arose, 
Both in that ease and in this the Statute 
ran as against the original claim, But 
when the original claim was satisfied thera 
was an end of the Statute running in respect 
of that sause of action, and on the 
annulment of that satisfastion a fresh 
oause of astion arose and the Statute began 
to run again. If there was afresh sause 
of action this guit is in time, whatever 
Article is applicable. The appeal, therefore, 
fails and is dismissed with sosts., 

SESHAGIRI Alyar, J.—TI agree. 

M. O. Pe 

Appeal dismitsed. 


NAGPUR JUDICIAL COMMISSIONER'S 
OCOURT. 
MISCELLANEOUS O:vin. Appgat No. 18-B 
or 1918. 
February 27, 1919; 

Fressnt :—Mr. Hallifax, A. J. O, 
MAMOMED SIRAJ-UD DIN AND ANOTHER 
—— [)EFENDANIS— APPELLANTS 
versus 
Kazı FAYAZ-UD DIN——PLAINTIFR —~ 


RESPONDENT. 

Inamdars in Berar—Alienation byinamdar, rule 
as to—Limitation Act (IX of 1908), Sch T. Art. 144, 
applicability of —Buit tó recover inam lands Adve "56 
a, plea 0f—Burden of proof, 


a4 
- MAHOMED STRAT-UD- DIN 4, FAYAZUD- DIN. 


The law in Berar in respect of alionations by 
‘inamdars is that, fan inamdar alfendtes an inam 
‘held under rule, 5 of the Berar Inam Rules, he, 
having only & life ‘interest, such an. alienation. 
cannot affect his successor, or the next holder of 
an inam certificate, and in the case of such an 
‘alienation’ the plea of adverse possession cannot be 
‘successfully raised. against the successor of the 
alienor. [pe 475, col. 1 


> Where in a suit by an inam certificate-holder to, 


recover - ‘possession of lands alienated by his 
predecessor, the defendant admits the title of the 


‘plaintiff's predecessors, but seeks to show that, 


that title was extinguished by adverse possession; 
Article 144 of Schedule I to the Limitation Act, is 
applicable, and it is for the defendant, to show, when 
his alleged ‘possession’ under the Artiole became 
adverse. [p, 475, col, 2.] 


Appeal against the judgment of the Ad: 
ditional Distriet Judge, W: B., Akola, in 
Civil. Appeal Nô: 215 of 1917, ' desided on 
286h February 1918.. 

Mu, M. Y. Bheriej, for the Appellants. 

: Mr. G. DE Subhedar, for the Respondent. 


JUDGMENT, This judgment, will flac 
dispose of Missellaneous. Appeal: Nos. 19-B to 
24-B of 1918, The point on, whigh the seven 
58885, baye been dealt with : is: ‘the same. 
‘The plaintiff in all cases is the. same, though 
the defendants are different. In 1904 and 
1908 the plaintiff was made the inamdar of 
eortain inam lands held under rule 5 of the 
Berar Inam Rules, that is, as a personal or 
subsistent grant. He sued for possession of 
certain portions of the ¿nam lands, The 
principal defendants in eash, case are the 
members of the joint family to whish. the 
grant was originally made, and in each sare 
the plaintiff sues for possession, The plaint- 
iff’s grandfather died in 1878 and bis 
father in 1904. The defence inter alia was 
that neither the plaintiff nor his predecese 
sors in-title had been in possession of these 
lands within 12 years of suit, and thus his 
‘olaim in each ease was barred by limitation, 
The cases were tried on the preliminary 
issue - whether the plaintiff’s elaim is within 
time’, It was admitted for defendants 
that plaintiff is the inam certificate-holder 
though. there are other persons who have 
rights. in the tnam. At a partition these 
lands same.to the predecessors-i in title from 
the contesting defendants. ` 

The first Court same to the conclusion that 
the plaintifi’s argument. that this case comes 


“ander Article 140 of the Limitation Act was 
‘untenable as plaintiff was not a remainder- 
- “man within the meaning of, that Aptiole., 


At 
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was father held that there san be gd wargi l 
posaession against mam sartifisate- holders, 
holding merely a life-interest in the inam., 
Dealing with the question whether the cases, 
are governed by Artislo 142 or 144 of the 
Limitation Act the Judge found ‘that it was 
admitted by the plaintiff that, though his 
‘grandfather was. in possession till his death 
in 1874, neither he nor hia father had. held 
possession sinaga. The Oourt fonnd, that 
Artisle 142 governed the oase and that all 
the oases were, therefore, barred by time. 
They were dismissed, ` 

On appeal the learned Additional Distriat 
Judge finda that as the defendants, have 
admitted the title of: the plaintiff's land in 
suit and having set up a plea of adverse 
possession for more than 12 years were bound 
to prove the same. He finds that plaintiff 
was not a remainderman nor yet a rever- 
sioner, the right of reversion being reserved 
to Government. It sonfirmed the Ifinding of 
ithe first Court that Artisle 140, Limitation 
Aof, was not applioable, The, Judge thinks 
that unless the possession of defendants, who 
are members of the family, was proved to 
amount to an ouster in view of the alleged 
partition it could not avail them. If they 
were co-tenants under the law the possession 
of one eo-tenant would not imply an ouster 
of the other. It held that the suits fell under 
Artisle 144 of the Limitation Ast, and ‘that 
the facts. of the oases requira, to be farther 
investigated before the plaintiff san be said 
to be barred from maintaining the. suits, 
The appeals were allowed and the eases were 
remanded under Order XLI, rule, 23, of the 
Code of Civil Proaédure. 

Tt is here argued for the appellant-defend- 
ants thatthe finding of the lower Appellate 
-Court is wrong, that Article. 142 of the 
„Limitation Act applies and as the date of 
discoptinuanse of possession. by a 
plaintif and, his predecessors-in-title.,. 
more than 12 years the suits were barred ‘by 
limitation. In Krishnaii v, Manwar Ali (1), 
Sir Henry Stanyon, A. J. O į held “An inam 
granted under rule 5 (2) of the. Berar Inam 
Rales, toa grantee and his direst lineal 
heirs and undivided brothers, confers upon 
sugh grantee, and each of ‘his successors, 
reapectively, an estate for life only. Such an 
inam oanrot be alienated, by any holder for 


. (1) 6 Ind, Cas, 821; 6N. L, Re 72.. 
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the time being, so as to take it out of the 
family for whose perpetual maintenanse it 
was made, or so as to defeat, delay, or enaum- 
ber, the enjoyment thereof by any suacessor-of 
the alienor.”’ In that ease itis further held 
that the grant conferred upon each snosessive 
tndmdar must be an. estate for life and -tHe 
prohibition against alienation- was absolute. 
‘In a lator oase, Aman Ali v, Imambi (2), an 
alienation in favour of a member of the 
family holding an inam granted under rule 
5 (2) of the Berar Inam Rules was held to 
be void after the death of the alienor, and 
‘Krishnajt v. Nilkanth (8) is an authority for 
the proposition that unless and until an nam 
estate has been sonverted into an estate of 
full ownership, its devolution is governed by 
the Inam Rules, supplemented,as far as neses! 
sary and permissible, by the personal law of 
the inamdar, The law in Berar is that if 
an ¢namdar alienates an inam held under 
rule 5, he having only a life-interest, sush an 
alienation cannot affest his suosessor, or the 
next holder of an inam certificate. It seems 
to me that adverse possession based on the 
alienation sould not be suesessfully pleaded 
against the successor of alienor, Trimbak 
‘Ramchandra Pandit y, Sheikh Ghulam Zilant 
Watkar (4), is relied on by the appellants 
to support the argument that in cases of 
hereditary or impartible estates not governed 
by the ordinary rules of inheritance but sub- 
jeet to the eondition that Government shall 
-approve of the heir, the rights of sussessive 
holders may be barred by adverss posses- 
sion, Under the inam rules it is not merely 
‘a oase of Government approving of the heir, 
but, subject to certain limitations as to suc- 
cession, Government appoints an dnamdar- 
‘The ofse of Radhabat v. Anantrav (5) 
is distinguishable, It is contended for the 
respondents that as the plaintiff's right fo sune 
arose when he was given his certifeate and 
“AB the present suits are all brought within 
12 years of that date the defendants’ adverse 
possession as against the plaintiff can only 
arise from the date of granting the certif- 
cate and that Article 144 of the Limitation 
‘Act applied Seetaram Brahman v. Rambhaoo 
Fatwart (6). As in the present oase the 


t -(2) 22 Ind. Oas. 89;9 N. L. R, 188 
(3) 86 Ind. Oas. 618; 12 N. L. R. 150. 
(4) 5 Ind. Cas. 965; 84 B. 82°; 12 Bom. L. R. 208. 
(5) 9 B. 198 (F. B.) 5 Ind, Dec. (N. 8.) 188. 
(6) 100, P. L. R78, : 
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defendants having admitted plaintiff’s posses- 
sion up to 1874 it rested’ on them to ‘show 
when the alleged adverse possession under 
ie 144 sommensed : Talshtbhat Naranbhat 

Ranchhod Gobar (7), Tarubaty, Venkatrao 
(8), Seerstary of State. for India x. Oheltkant 
Rama Rao (9), and Ganno v. Bent (10). It 
seems to me that in the present oase the 
title of plaintiff’s predecessors being admit- 
ted and as defendanta seek to show that that 
title has’ been extinguished by ‘adverse 
possession founded on an alleged partition 


‘or family arrangement, Artisla 144 of the 


Limitation Ast is applisable and that the 
cases have been rightly remanded by the 
Additional District Judge. I would invite 
the attention of the first Court to the 
observations of. Sir Henry Stanyon in 
“‘Krishnaji v, Nilkanth (8), specially those to 
be found on page 160 of the report. 

‘The result ia that the seven appeals 
governed by this judgment fail and are 
The appellants will 
pay the respondents’ sosts in each appeal, 


Appeals dismissed, 


(7) 26 B. 442; 4 Bom. L. R, 99. 

(8) 27 B. 43; 4 Bom. L. R. 721. 

(9) 35 Ind, Cas. 902; 39 M. 617 at pp. 631, 633; 31 
M. L. J. 324; 14 A. D. J. 1114; 20 M, L. T. ‘435; 4 Las 
W. 486; 18 Bom. L. E. 1007: 25 0. L. J. 69; 43 T A. 
192; 20 0. W. N. 1811; (1916) 2 M. W. N, 224 (P. CO), 

(10) 43 Ind, Cas, 943; 14 N, L. R. 82, 


MADRAS HIGH COURT, 
OatatnaL Srog Appean No. 63 or 1919, 
April 14, 1920, 

Present :-—Sir John Wallis, Kr., Ohief Justice, 
and Mr. Justice Moore, 

Tas OF FIOIAL ASSIGNEE or MADRAS 
san APPELLANT 
versus 
8. R. M. M. R. M. RAMASWAMI OHETTY 


— RESPONDENT., 

Contract Act (IX of 1872), s. 171—Banker— 
Natukkotai Chetty, whether banker, and entitled to 
banker's lien —Priesidency Towns Insolvency Act (III of 
1903), s. 115—-Official Assignee, attorney of, whether 
exempt from payment of mane duty on ae furnished 
for appeal, .  .. s aeii 
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OFF{CIAL ASSIGNEE OF MADRAS U. RAMASWAMI.CHETTY,.. ... 2. o Le ek. a 


. A: Natukkottdi Chetty in ‘the Madras Presidency 
is a “banker” within the meaning of. section 171 of 
the Contract Act, and is, therefore, entitled to 4 
banker’s hen on “goods bailed to him as security 
for -a general balance of account, unless it is shown 
that there is a contract to the contrary. , 


"An Attorney of the Official Assignee is entitled 
to the same: privileges as to stamp duty as the 
Official Assignee has by virtue of section 115 of 
the Presidency Towns Insolvency ‘Act, and is 
entitled to obtain copies of orders for purposes of 
appeal withont the payment of any stamp-duty, 


_ An appeal from the order and the jadgment 
of the Hon’ble Mr. Justies Contts-Trotter, 
dated the 2nd September 1919, passed 
in the Insolvency Jurisdistion in Insolvency 
Petition No, 115 of 1917. 


- Messrs. Short Bewes and 00. » for the 
Peer 


> Messrs, A. Krishnaswamt Aiyar and M, 
Subbaraya Atyar, for the Respondent. 


: JODGMENT,—This is an appeal by the 
Official Assignee from the : order of Coutts. 
Trotter, J., on a garnishee summons. The 
firat ‘objection taken is that the appeal “is 
filed out of time. The Offisial Assignee was 
represented by an ‘Attorney who claimed the 
same privileges as to stamp. duty as the Official 
-Assignee’ has by virtue of sestion 115 of the 
Presidency Towns Insolvericy Act.” This was 
‘apparently disputed i in the insolvency office 


and a slaim was made upon the Offisial 


Assignee’a Attorney for stamp duty for a 
aopy of the order appealed against and the 
Attorney ultimately. paid it to save time. 
But the question before us is whether the 
Attorney, as representing the.Official Assignee, 
has’ any atamp duty to pay. If not, the 
appeal is in time. As pointed ont by 
Mr. A, Krishnaswami Iyer; the wording of 
section 115 is taken from the English 
practice. But,. at the same time, it has to 
ybe spplied to..thé prastice obtaining. in 
this Oourt. Now, séotion 115 cays: “No 
stamp duty. or fea shall he ‘chargeable for 
any application made- by the Official Assignee 
to the Conrt under:this Ast, or for the draw- 
‘ing and issuing of any order made by the 
Court on such application.” The applica- 
“tion for a sopy appears to be either an appli. 
. sation made to the Court oran application for 


` the-issue of an order made by the Ccurt on bis 


z application beoause ihe only metkod cf i issuing 
orders whieh is known to us here is’ the issue 


Sa 


of a dopy. - Therefore, we are of Spinion that 
the appeal is within time. 

The question in the appeal is, Bk the 
garnishee was entitled toa bankers lien in 
réspect of advance made by him on. varions 
paskets of diamonds desposited with him, 
The first question is whether he was a ban: 
ker, Mr. A. Krishnaswami Aiyar has salled 
our attention to an Irish oase Shield’s Hstata 
In 76 (1), in which the question was whe- 
ther the party there was a banker. In this 
saso, we have evidences that this garnishee, 
who isa Nattukottai Ohetty, does banking 
business and money, lending business ; that 
he bas customers who deposit money with him 
and who keep pass books and some with 
those pass books and draw money ; that he 
-pays interest on their deposits, and that he 
buys and sells hundies’ and lends money on 
Beourities. There is abundant evidence that, 
in this ‘pertioular ease, the garnishee. did 
earry on banking business, and, further than 
that, itis perfeotly general knowledge, and 
we have recognised it in Vellayappa Ohetttar v, 
Unnamalat Achi (2) and Annamalai Chetti y. 
Annamalai Oheiti (3), that these Nattukottai 
Ohetties are really the Indian bankers of this 
‘partof the country. There is; therefore, na 
-reason why the garnishee in this case should 
not be entitled to a banker’s lien. Under ses- 
tion 171 of the Indian Contract Aot, bankers 
may; in the absence ofa sontract -to the 
contrary, retain, as a security fora general 
balance of account, any gooda bailed to them; 
and we agree with the learned Judge that 
‘the Offisial Assignee in this sase has failed 
.to show any contract to the contrary, what 
he has shown is that various adyanses were 
made from time to time on the security of 
deposits of diamondr, and that the diamonds 
so doposited were redeemed from time to time, 
.But it also appears that loans were made 
-without any deposit. of diamonds at all 
-whioh are included in the same account, 


The garnishee’s affidavit also shows that all 
-the diamonds .were the subject of a sort of 


.second pledge to another ereditor. There is 
no reason for differing from the learned 
Judge in his conolusion that a sontrast to 
the contrary has not been proved. 


oo 901) 1 Ir. Rep. 172; 35 Ir, L. T, R. 8; 5 Ir. L, 
a): 42 Ind, Cas ort; 6L., W. 687; (1917) M., W. 
Te 3 Ind. Cas. 456; 10 L. W.67.. 
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SITARAM V, DONGER SINGH. Ng 
In‘the result, the appeal fails and is dis» present defendant, Dongersingb, obtained an 
missed with costa, attachment before judgment, and two bullocks 
M. 6. P, and asart balonging to the present plaintiff 
, . „> Sitaram, were attached and placed in Donger- 
Appeal dismissed. singh’s oustody as sapurdar. A deeree 


4 for Rs, 65 and sosts was eventually passed 
a 5 in the latter’s favour. In 1916 the desree- 
r holder applied for a warrant of arrest which 
“WAH transferred for exeoution to: the Munsif 
of Hoshangabad, The judgment-debtor 
‘complained that as the property attached had 
not been sold, he was not liable to be arrested. 
‘The deoree-holder replied that he had made 
/ over the attached property to the judgment- 
wail s brother under an oral jpa fae 

release of the same, The order pas8ea was tha 
NAGPUR JUDIOIAL COMMISSIONER'S the décres-holder should proaced against the 


COURT, roperty attached beforeapplying {0r ® warrant 

Civiu Ravision No. 107 or 1920, af oe In 1917 the pie hry debtor applis 

p“ April 20, 1920. ‘ed to the Munsif at Seoni Malwa praying 
‘ Fresent:—-Mr, Mittra, Offg. J. 0. -that the decoree-holder be ordered to produse 
SITARAM- Praintivr—APPLICANT -the attached property for delivery to him 
versus -- ‘and that the deoree-holder may take what 

PONGHB SINGH—DEFERDANT is due under the deoree; The, Munsit’s 
—NON-ÅPPLIOANT. ‘order dated the 17th Desember 1917 resites 


Civil Procedure Code (Act V of 1908), s. 47— that “The D-file of this resord whish cone 


Decree-holder depositary of property attached-—Deten- 
tion of. property—Suit for damages for wrongful ‘tained the list of attached property and the 


detention, whether maintainable. order of release (for the register of attached 
. property shows that the property was re. 
In execution of a decree against P, his property Jensed) ig not available. Under the oiram: 


was attached and placedin charge of the decree- 
holder D as sapurdar or depositary. P. applied to ‘Stances, the applicant is referred to a regular 


` the Court for an order directing D. to produce the anit.” 

property. D, alleged that under an oral order of ` ; 

release the property was made over to 8, the In the present suit Sitaram claims 
brother of P. The present suit was brought by P. “Rs. 150 ag compensation for the wron gful 
to recover from D. damages for wrongful detention, “detention of his property. His suit wan 


but the suit was dismissed onthe ground that the 
matter being within the purview of section 47 of decreed in the first Court, but on appeal 


the Civil Procedure Code tle suit was not main. an objection was taken that this was a 
tainable : matter soming within the purview of section 
Held, that the suit not having been brought ‘47 of the Civil Prosedure Code, The Dis. 


against the decree-holder as such, or against a party 
to the suit, but beingsa suit against a depositary, , triot Judge upon this objection has dismissed 


“who set up no right to the property deposited, did the suit. 
not fall within the scope of section 47 af the Civil ` Ib ig sonceded before me that no sesond 
oa Code, and was maintainable. [p. 478, appeal lies in the case as the suit was 
co : 

sognisable by a Small Canse Court and the 


Givil revision against the decree of the 
‘amount olaimed did not exesed Re. 500. 
Digtriot Judge, Nimar, in Appeal No. 93 The oase would be registered aa a ‘petition 


cf 1918, desided on the llth April.1919; aris- - 
ing out of Civil Suit No. 41 of 1918, desided o Beotion | 115 of the`Oivil P rosedure 
by thé Munsif, Seoni Malwa, on’ the 4th s 5 
April 1918. i I think tha applioant’s oontention that 
‘Mr. W. R. Puranik, for the Applicant. ~ “the District Judge has failed to exeroise 
Mr. 8, 0. Dutta Ohaudhary, for the Non- "a jurisdistion vested in him by law is . well 
‘Applicant. ` ` “founded. Even assuming that the remedy 
_ ORDER,—In Ciyil Snit No. 283 of 1915 i in lay in an appliostion for execution, the Court 
ae Court of the Munsif Seoni Malwa, the in whioh the snuit was instituted: being the 


ae 
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Court which passed ‘the deoree, ‘the plaint 

should have been treated as an applisation 

for execution, The attention of the learned 

District Judge does not seem to have been 


drawn to sub-section (2) of section 47 of the 
Oivil Procedure (ode. 


| Dongarsingh happened to be the desree- 
‘holder, but be was entrusted with the pro- 
perty as sapurdar or depositary in accord- 
ance with the Oivil COirenlar I-31. In 
Joshi Powar v, Jiwraj ‘Hazarimal (1) it was 
‘held that the security given by a depositary 
for the safe sustoday of livestook which 
has been attached cannot be realized by 
Bummary process in execution, a view whioh 
was followed in Khetsitdas Radhakishan v, 
-Harba Marathe (2) (Givil Revision No. 5.B of 
'1918).16 so happens that the deoree-holder was 
‘the sapurdar, but the olaim of the plaintiff 
Ya not against him in his charaster as deoree- 
holder, nor oan it be eaid that the ques- 
tion raised in’ this ‘suit is one relating to the 
‘exesution, discharge or satisfastion of the 
dearee.. The defendant does not olaim to 
hold the property for satisfaction of his 
‘desree, His plea is’ that it has been daly 
returned to the plaintiff’s brother who, he 
baya, is joint with the plaintiff, The plaint- 
‘3 aleg does not allege *that the decree 
‘has been satisfied, but simply denies that 
the property was returned to his brother, 
and: that. the defendant as sapurdar is 
absolved thereby from all further liability. 
The olaim is, therefore, not against the deoree- 
holder as such or against a party .to the 
‘suit, but against a depositary who does not 
‘set. up any right t6 the property deposited 
for the purpose of satisfaetion of the deeree, 
‘Such a claim is, in my opinion, outside 


the ssope of sestion 47, Oivil Prosedure - 


-Qode. The lower Appellate Court in refusing 
to enter into the merits of the oase has 
"thus failed to exercise a jurisdiction vested 
in it by law. The suit as framed, therefore, 

‘did lie, 

. Jt has been argued before me on behalf 
of the non-applicant that, until there is an 

: order releasing the property from attachment, 
the plaintiff hasno right to maintain a suit 
for wrongful detention by the sapurdar. 
It is true that the Munsif at Hoshangabad 


a 18 0, P. L. R. 104, 
(2) 47 Ind, Oas, 958; 16 N, L, B. 178, 
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held thatthe property has not been released 
from attachment, but a fuller inquiry madé 
by the Munsif at Seoni Malwa shows that, 
though no formal order releasing the pro- 
perty from attashment has been trased, an 
entry to this effect has been found in the 
register of property attashed, In view of 
the plea taken by the defendant in the 
execution proseedings and of the order 
passed on the 17th December - 1917, it 
must be taken that the Hxeouting Court 
no longer holds the property as still under 
attachment. Whether there was an oral 
order for the release of the property as 
alleged by the decree-holder, or whether 
the property has been . duly returned . to 
the appliscant’s joint brother, I see no bar 
to the institution of the suit onthe ground 
that it is premature, 

The result is, that the application “for 
revision anocseds, The ` decree of the lower 
Appellate Court is reversed and the appeal 
ir ordered to bə retried by that Court on 
the merits, Oosts incurred in this Court 


will follow the result, Ifix Rs, 10-as oe 8 


fee in this Court, 


_ Application allowed, 


LAHORE HIGH COURT. í 
Seconn Civin ArpnaL No. 2578 or 1916, 
June 4, 1920, 
Present: Mr Justios Scott-Smith and 
; Mr. Justice Abdul Raoof. ; 
SHAH NAWAZ—P.LAINtIFF — APPELLANT 
VETSUS 
SHEIKH AHMAD AND OTHERS—- DEFENDANTS 
~~ RESPONDENTS, 
Morigage—Mortgagee in possession—-Hquity of 
redemption—Adverse possession of right to redeem, 
Hee permissible—-Revenue records, entry iy 
effect of. 
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A person.cannot be said to be in adverse posses« 

sion of the right to redeem immoveable property 
where the right to possession and actual possession 
is all the time in the hands of the mortgagee. The 
fact that he succeeds in getting his name recorded 
in the revenue register does not confer a title on 
him. [p. 479, col, 1.] i 


Second appeal from the decree of the 
Distriot Judge, at Jullunduar, dated the 
16th May 1916, affirming that of the 
Senior Subordinate Judge, Jullundur, inten 
the 30th Auguat. 1915, 

‘Mr, Abdul Rashid, forthe Appellant. ` ` 
~ Mr. ‘Fagir Ohand, for the Respondent. | 


JUDGMENT, -——-The facta giving rise to 
this appeal are simple and are fully stated’ 
in the judgment of the first Oourt.- Ong 
Musammat Tajo, wife of Kasam Shah, 
mortgaged the land in suit on the 11th 
of Marah 1868 to Mehr Ilahi and Aziz-ul* 
Rahman. Thedefendants Nos. 1 to 3 are the 
representatives of the mortgagees and the 
plaintiff, Shah Nawaz, who slaims to boa 
collateral of Kasam Shah, the husband of 
Musammat Tajo, has brought this suit for 
the redemption of the mortgage. Defend. 
ant No 4, Musammat Umri, is the daughter of 
Kasam Shah by another wife, Musammat 
Bhuri. Defendants Nos. 5 to 8 are said to be 
among the oollaterals of Kasam Shah. 
Musammat Umri and the latter defendants 
Nos, 5 to 8 were not originally made party to 
the suit, but the matter having” come up 
“to the Chief Court sat a previous stage 
the sase was remanded for trial on the 
merits with the direotion that the suit 
should be tried after impleading Musam- 
mat Umri and defendants Nos. 5 to 8 
as defendants in the oase, The oase has 
now been tried with the result that the 
, Suit has been dismissed by both the Courts 
below. The plaintiff has preferred this 
seeond appeal to this Court. 

The plaintiff elaimed to be thé adanted 
son of Amir Shah and a oollateral of Kasami 
Shah, the husband of Musammat Tajo, and 
ad snob entitled to claim redemption. He 
also olaimed to have acquired ownership of 
the equity of redemption by adverse poses- 
sion against Musammat Umri on the ground 
that his name was mutated in the year 
1888 on the death of Musammaf Bhari, 
the sesond wife of Kasam Shah. Both 
these points have been desided against the 
plaintiff, 


. Inthe memorandum of appeal, although 
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exception is taken to the deoision of the 
lower Appellate Court on both thee points, 

yet the question of adverse possession cal 
has been pressed before us. It has beeri 
contended that, assording to the authorities; 
it is`possible to asquire ownership of the 
right of redemption by adverse possession: 
In support of this sontention relianoe has 
been placed on the oase of Lalla Kanhoo Lal 
v.-Musammat Manki Bibi (1). On the facté 
of that case it was. held that the equity 
of redemption claimed by the plaintiff was 
extinguished by adverse possession, inas: 
mush as the person alaming adverse pos: 
session had been reosiving rent from the 
mortgagee as owner. In the present oase; 
beyond the fact that the name of the 
plaintiff was entered ih the. ravenue re: 
gister, no manner of possession whether 
aotual oc constructive has been eastabs 
lished by him. One mode of acquiring 
and keeping possessionis by receipt of rant 
In the Oalontta sase possession was asquired 
and retained by reseipt of rent. The 
ruling ir; therefore, selarly distinguishable 
and cannot help the oase of the plaintiff: 


Reliance was also placed on the sase of 
Hubdar Khan v. Gajadhar Ohaube (2), 
"Judicial. Commissioner's Court, Oadh, In 


that oase the *right of ownership was 
exercised by effesting a transfer of the 
equity of redemption and it was held, under 
the special oironumstanoès of the case, that 
the slaimant had aequired full ownership 
of the equity of redemption by adverse 
possession, This was a decision by a 
Single Judge and the facets were quite 
different from those of the present casa. 
There is, however, a decision of tha 
Allahabad: Hight Court whieh fally applies 
to the present oase {see Kunwar Sen v. 
Darbari Lal (3)]. - On fasts almost similar 
to the facts of the present sase it was held 
that a person cannot be said to be in adverse 
possession of the right fo redeem immove- 
able property where the right to possession 
and astual possession is all the time in 
the hands of the mortgagee. The fast 
that he succeeds in getting his name 
recorded in the revenue register does not 
confer a title on him. The desision in 


(1) 6 0., W. N. 601. 
(2) 25 Ind, Cas. 600; 17 O, O, 204, 
(3) 34 Ind, Cas, 17); 38 A, 411, 


t 
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Lala Kanhoo Lal v, Musammat Manki Bibi (1) 
above referred to was relied upon in tbat 
case also and the learned Judges made 
the following observations about it in their 
Judgment: =- - 


. “This ease no`donbt is to some extent 
in ‘favour of the plaintiffs, A number of 
authorities were referred to ineluding the 
ease of Oasborne v. Scarfe (4) and the 
judgment of Lord Hardwicke is quoted. 
Lord Hardwiske no doubt pointed out in 
that case that an equitable estate - might 
be .barred by’ time just as muoh as a 
legal ‘estate, and then he refers to and 
describes an equity of redemption. It must 
be brone in mind, however, that the equity 
of redemption where the possession remains 
with the mortgagor’is quite different from 
the equity of redemption where the posses- 
sion is withthe mortgagee. There oan be 
no doubt that an equitable estate as distin- 
guished from a legal estate ean be barred 
by time but if seems to usimpossible that 
any person san be in possession of the right 
to redsem a mortgage where, under the terms 
of the mortgage, the mortgagee is entitled to 
the actual possession and is in faot in pos- 
pension thereunder.” 


” We entirely agree with the learned Judges 
of the Allahabad High Court and hold 
that the plaintiff could not and did not 
acquire ownership of the equity of redemp- 
tion by merly having his name entered 
‘in the revenue register. In- our opinion 
the view taken by the Court below was 
‘sorrest and we accordingly dismiss the 
‘appeal with sosts. 


2 
t 


| Appeal dismissed. 
"* @) (1787) 1 Atk, 603; 2 Wh & T.L.0. (7th Ed.) 
877, 
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BOMBAY HIGH COURT, 
Seconn Orvit Aresa No, 576 or 1918, 
Marsh 10, 1920. 

Present: —Sir Norman Maoleod, Kr., 
Chief Justice, and Mr. Justise Heaton. 
SITARAM RAVAJI BHOSLE AND OTHERS — 

Praintirrs—-APPELLANTS 


Versus . 
KHANDU MATRALA SHINDE — DEFEND. 
ANT-~RgSPONDENE, 


Hindu Law—Widow—Alienation by widow, nature 
of--Transferee, whether entitled to redeem mortgage. 

An alienation by a Hindu widow is only void- 
able, not void, it is perfectly valid, until it is . set 
aside, and the only persons entitled to dispute the 
ese of the alienation are the reversioners. [p, 480; 
col, a 

Therefore, & mortgagee has no locus standi to 
resist the claim for redemption of a person who, on 
the face of it, has a perfectly good title to the 
equity of redemption granted by a Hindu widow, 
[p. 481, col, 1,] 

Appeal from the desision of First. Class- 
Subordinate Judge, A. P., at Satara, in 
Appeal No. 443 of 1916, sonfirming the 
decree passed by the Sesond Olass Sub: . 
ordinate Judge at Wai, in Civil Suit No, 469 
of 19156, 

Mr, B, J. Dssi4 (with him Mr, K, N, Koya. 
jee), for the Appellant, a 

Mr. D. A. Tuljapurkar, for the Respond. 


ents, 
JUDGMENT. 

Mactxop, O, J.—The plaintiffs sued to 
redeem the plaint land. They slaimed as the 
heirs of the donees of one Gopai, She 
purported to make a deed of gift, Exbibit 
40, in favour of one Laxman and others 
of the equity of redemption in 1863, The 
defendant elaims under a mortgage from 
one Krishnai, The plaintiffs’ suit has been 
dismiseed on the ground that Gopai sould 
not sonvey to any one more than the-right 
to redeem the mortgage during her life. 
time, : But it appears to me that the desision 
of the Privy. Oounsil in the ease of Raja 
Modhu Sudan Singh v. Rooke (1) -congludes 
the question regarding the nature of the 
widow's alienation, It is perfeatly valid 
until it is set aside. In other worda, it 
is only. voidable, not void. The question 
is, who are the persons who are entitled to 
dispute the validity of suoh a grant. Clearly 
ithe reversioners. In this ease the defendant 
mortgagee resists the attempt of Gupai’s 

(1) 24 I. A. 164; 25 C. 1 (P. 0.); 1 C. W.N, 433; 7 


JM, Lids 127; 7 Sar Pe Q. J. 194; 13 Ind, Dee, (N. 8.) L. 
. i i g a SAS ak 
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representatives to redeem the mortgage, on 
“the ground that the gift of the equity of 
redemption was void. In my apinior, the 
mortgagee in a oase like this has no locus 
standi to resist the olaim of the person 
: who, on the face of it, has a perfeotly good 
‘title ‘to the equity of redemption granted 
by a Hindu widow, and the ‘only person 
who oan. dispute the validity of suoh a grant 
is the reversioner, It does not matter to 
the mortgagee who pays him off. Of sourse, 
in this oase it has been found in the Trial 
Court that the mortgagee had been paid 
_off long before the date of this suit on 
taking assonnts under the Dekkhan Agricul- 
turists’ Relief Act, and, therefore, natur- 
ally the defendants are anxious to resist 
the plaintiffs’ alaim, In my opinion they 
are not the persons who sould doso, and, 
- therefore, the appeal suceeeds, and the plaint- 
iffs sre entitled to the relief they sought. 
. As it has been found that the mortgage 
has long been paid off, the plaintiffs would 
ther be entitled to resover possession of 
the plaint land. The appellants to have the 
costs in this Wourt and tbe Court below. In 
areas Court they must pay the mortgagee’s 
coats. 

Heraros, J,—I agree. The Subordinate 
Judge who heard the first appeal founded 
his desision on the case of Jagannath Vithal 
V. Apajt Vishnu (2). I sm not quite sure 
what the Subordinate Judge supposed was 
the effect of the decision on whiosh he 
relied, If he supposed the effeot of that 
desision to ba that a gift by a widow is 
absolutely inoperative, that it is a thing 
forbidden: by law, and, therefore, a thing 
“whieh san have no legal: effect, then I 
> think _sither he misunderstood the judg- 
ment in Jagannath Vithal’s case (2) or else 
‘that judgment -is no longer in: assqrdance 


INDIAN OASEN, 


481 


But a life interest sha oan dispose of, and 
it follows from this faot, supplemented by 
what was said by the Privy Counsil in 
the ‘oase of Raja Mothu Sudan Singh v. 
Rooke (1), that not only does a widow 
convey her life interast, but she sonveys 
something that may besome a permanent 
interest, unless it is slaimed by somebody 
competent to claim it. -The next rever- 
sioner, for exemple, on the widow's death 
san get an alienation deslared to be no 
longer of any” validity. But any one deal- 
ing with a-widow, and taking her interest 


‘in the property does acquire an interest in that 
“property, and saquires- an interest that does 


not automatically oease to exist merely 


. besause the, widow digs. It. may some 


to.an end as the result of proseedings 
taken by the reversioner, or possibly in 
other ways, but it does not auntomé- 
tioally cease, Indeed, it sontinues until it 
ig put an end to in some regalar and legal 
way. ; 
In this ease the plaintiffs acquired sush 
‘an interest, or, rather, their predessssors 
acquired such an interest, Tt was “in fast 
a right to redesm a mortgage. Now that 
right did not automatisally oeasé to exist 
on the death of the widow, and if has 
never been putan end toina legal and regular 
way, and, therefore, it still exists, and, thare- 
fore, [agrees in the order proposed by my 
Lord the Chief Justioa, 


pad 
r 


Appeal allowed, 


‘with what is well understood to-be the ` 


law in this part of India. The law, as 
"now understood, is that a widow who takes 
a-life-interest in her husband’s property 
has an interest whioh- she san dispose of. 
She ean bargain with it She san- sell it, 
mortgage it,-or give-it away. But it is 
‘only-a life-interest and she-cannot do more 
than, finally. giyə or. sell .or eonyey her 


` lifo-interest: exeept .in spepial circumstances. ` 


(@) 5 B. H.C, B. (A, 0, 7) 217, 
31 
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FECBETARY TO THE BCARD OF REVENUF, INCOME-TAX, MADRAS U, ARUNACHALAM. OHETTIAR: . 


ma mil COURT. 
ULL BENCH. 


aa. Oasz KN 2 or 1920, 
Ostober 6, 1920. 

Present :—Sir John Wallis, Kr., Ohief 
Justice, Jostioo Sir William Ayling, Kr, 
Mr. Justice Sadasiva Aiyar, Mr. Justice ` 

Napier and Mr. Justice Krishnan, 
Tur SECRETARY torar BOARD oF . 
REVENUH, INCOME.-TAX, MADRAS l 
—PETITIONER 
versus ; 
Messrs. At. AR. Ru, ARUNACHALAM 


. OHETTIAR anp Baoraers—Resroxpents, 

‘Income Taw Act (VIZ of 1918), ‘ss. 8, 9~-Inierest 
accruing due but not reulized, whether assessable | to 
income-tan. 


P Money which becomes due to a money-lending 
firm in the course of its business by way of 
interest, in the year of account, or the year on the 
income "of which income-tax is to be assessed for 
the current year, and is not recovered or realized 
by. thé firm in that year either in cash or by 
adjustment in the accounts, does not form part 
of the assessable income for the year of account, and 
is-consequently not liable to assessment under the 
Income ‘Tax Act., [p: 485, col. 2; p. 458, col. 2; ; p. 489, 
col. 1; p. 495, col. J; p. 498, col. 2; p. 499, col. J.) 


Case stated under seotion 51 of che Income 
Tax Act, VII of 1918: by the Secretary to the 
Board of Revenue, ‘Inoome Tax, Madras, 

. This sage 6ame on forehearing on the 7th 
aad 8th of September 1920. 

FAOTS appear from the judgment, 

The Hon'ble the Advocate-General; for the 
- referring authority, the Board of Revenue : 
-What is taxable as income is the pro~ 
fits agoruing, arising or received in British 
India. That is wide enough to cover olaims for 
interest whieh have fallen due, To restrict 
it to inoome actually realized would lead to 
subtle evasions of the Ineome Tax Aot, The 
word “ profits’ must not be narrowly constru- 
ed. The words ‘accrues or arises’ in seotion 
3 denotes that what is taxable is the income 
whioh has fallen due. Cases of exchange 
or set-off of the income astually earned wonld 
otherwise be exoluded from the saope of the 
gestion, It is not actual reseipts in 
oash that are alone taxable. Income on 
fixed deposits which are carried in the ban- 
ker’s new accounts, would be exoluded from 
taxation if the seotion should be read as 
applying only to cash reseipts. In Colquhoun 


y. Brooks (1) and Spanish Prospecting - 0o., 
(1) (1888)-Z1 Q. B. D. 52 abp. 65; 67 L.J, Q. B, 
439; 59 L, T. 661; 86 W, R, 657; 62 J. P, 645, 


In re (2) the question as to what is ' profits.t 


18 diseussed. The words ° aocuring or arising’ 
are deseriptive of a right to receive profits. 
An inoome is liable to taxation as soon as 
if has asoured in British India and to oreate 
the liability for inoome-tax it is not necessary 
that it should have been astually received by 
the assesee. | 


Mr. K. V. Krishnasawmi Atyar, for the 
Respondents : :— What is-taxable under the Act 
is income. Until a sum of money becomes an 
insome the Ineome Tax Act oan kave no 
application. “A fiseal provision must ba oon- 
strued in favour of the subject, Interest 
may asorue due, but until it is actually 
received by the assessee it cannot be said to be 
insome or profits. . It may turn out to be a bad 
debt and may have to be written off, It will 
be hard to tax all unrealiaad i insome. What 
is expéoted cannot be said to be ‘insome,’ 
The fact that under seotion 9 deductions ara 
allowed tc be made from profits and the fact 
that the D), form presoribes for return of 

income received from business’ indicate 
that what is taxable is only realized income; 
The cases cited by the Advocate-General do 
no stristly apply. In Colquhoun w, Brooks (8) 
the profits of-a partner had been ascertained 
and fixed and entered in the firm's books- 
to his aredit. The judgment does not lay 
down that unrealized amounts ould be 
taxed. Spanish Prospecting Oo, In re (2) 
was not an income-tax oase at all but was 


the sase of a sompany in liquidation. 


JUDGMENT. _ 2 


Watts, O. J. —The only question argued ` 
before us war, whether money whioh besamé 
due to a money-lending firm in the sourse of 
its business by way of interest in the year 
of aegount, or year on the income ‘of whioh 
the tax is to be assessed for the current year, 
is to be treated as part of tbe assessable 
income for that year of account, although it 
was not recovered or realised by the firm i in 
that year either in sash or by adjustment in 
the acoounts. Ineome is defined in ‘the 

“Ooneise Oxford Distionary of Current 
English,” adapted from thé great Oxford | 


(2) (1911) 1 Ch. D. 92; 60 L. J, Ob, 210; 103 L, T 
609; 18 Manson 191; 55 S. J. 63; 27 T. L. R, 76. 
® (1880) 14 A, O. 493 at pp. 495, 502 59 L. T. 
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Diotionary, and published at the Olarendon 
Prese, as 
from one’s business, lands, work, investments 
ete; income taz (levied on this)?” Thisis also 
the legal acceptation of the term, as appears 
from Stroud’s Judicial Dictionary, and 
numerous definitione, some of whioh are there 
sited; while others have heen referred to by 
Mr, K. V, Krishnaswamy in his argument for 
the petitioners,. Lord Salborne’s, “income 
signifies what somes in” is the interest, and, 
at the same time, sufficiently indisates that 
| the taxation of interest whish has not some 
in is not within the scope. of an Income Tax 
Ast. The use of the word ‘insome’ in section 3 
of the present Ast, on which some reliance is 
placed in the reference, also seems to me to be 
entirely in acsordance with this view. That 
section, which appears under’ the head of 
‘Taxable income” provides in effeot that the 
income which is to bs taxed under the Act 
is income from whatever source derived if 
it asoraes or arises or’ if it is reseived in 
British India; that isto say, inooms which 
agernes or arises in British India is taxable 
even if itis ressived elsewhere, ar, in Eng» 
land; while insome which is received in India 
is-taxable even if it accrued or arose out of 
British India, With this may be soampared 
the more stringent provisions of Schedule D 
of the English Insome Tax Ast, 1918, whish 
make residents in the United Kingdom liable 
in respsat of annual profits or gains accruing 
or arising from any trade or business whea- 
ther the same be carried on in the United 
Kingdom or elsewhere. What we are son- 
esrned within the prasent case is, not the 
liability of the petitioners to pay insome tax 
which is admitted, but the way in whish the 
ineome they derive from their business is to 
ba arrived at, That, of course, is to bs assar 
tained by reference to the provisions of the 
Aot regarding the particular class of*insome, 
whioh in this oase is ‘“Ineome derived from 
business,” but, in construing these provisions, 
and the uniform interpretation whish has 
been put upon the corresponding provisions 
of the English Acts, it must always be borne 
in mind that, in its naturaland legal meaning, 
income means periodical ressipts, that an 
income: tax is, therefore, presumably a tax on 


annual reseipte, and that, while it is open to’ 


the Legislature, for good and sufficient reason, 
to enast that debts whioh have not been paid 
but are still outstanding, shall be treated ag 


"Periodical (usually annual) reseipts - 


insome for the purposes of the Aat, the Court, 
would not be justified in attributing sueh an. 
intention to the Legislature, in the absence of 
the clearest and most express language. Aa: 
observed by Warringtov, L. J, in Inland 
Revenue Commissioners y. Blott (4) with refer- 
engg both to-the Super Tax Aat and the 
Income Tax Asts: “Lt is insome and income 
only whioh is brought into sharge.” 


The tax onineome derived from businegs, 
which * the class of income with whieh we 
are dealing, has never been sharged on the 
aotual resesipts of the year, which would involve 
postponing the levy of the tax to the fol- 
lowing year, but has been charged in Hoagland 
on [the average income for the three previous 
years, The langnage of rule 1 of Schedule D 
ofthe English Inoome Tax Ast, 1918, which has 
superseded all the earlier enactments desling 
with this olass of income, requires the tax in 
respect of trade not otherwise provided for to 
be “computed on the full amount of the 
balanse of the profits or gains upon a 
fair and just average of three years end« 
ing, ete,” 


In Ooliness Iron Company v. Black (5) Lord 
Blaokburn trases this provision bask to the 
Income Tax Act of 1803, (43 Gao, ILT, e, 122 D 
and observes: “Instead of saying that the 
duty should be imposed on a fair and just 
average of the amount of the profits for three 
years, it is imposed ‘on the balance’ of such 
profits. I have not been able to dissover any 
difference in the meaning of the two phrases.” 
Now, as I shall show, the uniform oonstrue- 
tion plased on this provision by the Oourts, 
oocurring as it does in an Ast the general 
seops of which is to impose a tax on annual 
insome, whioh, as already pointed out, means 
annual receipts, bas been that, it rafers to the 
difference between the amount of the reesipts 
of the business for three years and the ex- 
penditure inaurred in earning them, This 
interpretation has been assepted by the Logis- 
lature, which leftthis somewhat old fashioned 
phraseology unaltered for so many years with 
a full knowledge of the interpretation plased 
upon it by the Oourts and has even repro 


s (4) (1920)2 K. B. 267 ab p. 267; 89 L, J, K, B. 


(5) (1881) 6 A. O. 315; 51 L, J, Q. B. 626; 455, 
145; 29 W, Re QT; 45 JAP. 20. 
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£ dived it without material’ alteration: in the 
‘Siew Consolidating Act’ of 1918, Fally 
7 “wésopting the view that the tax is to be asses- 
* ned onthe basis of the receipts for three 
‘years, the Legislature has confined itself to 
“égislating as to the dedustions which are 
‘gllowable on the other side of the sasount in 
“‘order to arrive at the taxable income, and, as 
will be seen, the Indian Legislature, in the 


sorresponding section 9 of the present Aot, 


“has followed exactly the same course, | 

ou It would-be endless to oite all the oases in 

chish the profits and gains on which the tax 

‘Ng computed under the Schedule bave been 
“theld to be receipts. 

* pany v; Howler (6)- the Revenue Authorities 


: obeerved in the case submitted for the opinion ` 


‘of the Uourt that, “the balanse of profits and 

“ngaling had repeatedly been held in the Exe 
g shéequer Courts to be the difference between 
-4the receipts and the expenditure necessarily 
--ftisurred in obtaining those reeeipts.’ In 
à Gresham Life Assuranée Society v, Styles (7) 

<“ Lord ‘Haher desoribed this balanse ar, “the 
A differetibe between what was received in any 


three years and whatit esst to obtain those ` 


_ receipts,” .The rule waa again laid down 
-` 'prastioally in the same’ terms ‘by Lords 
* Atkinson, Parker and Parmoor in Inland 

- Rerenne Commissioners v, Southendor-Sea 
* Estates Oo , Ld. (8). 
ae ‘Something ‘has been said about sommersial 
“ balance sheets, but in Gresham Life Assurance 
“Society v. Styles (7) Lindley, L, J., observed 
ithat, “the rules in’ Schedule D were very 
“different from the rules ordinarily employed 
`i in trade in ascertaining the net profits divisible 

“among those carrying it on”, Even so, as 
-- pointed oùt by Sir Fransis Gore, the 
“ Jearned Author of the artisle ‘Income Tax’ in 

‘> Volume 16 of Halsbury’s Laws of England, 
vowho left his praotise at the Bar to janan 
““Solisitor to the Inland Revenue, and writes 

“with muah experiense of the subject. the 

difference between the commercial and the 
‘> Income tax balance-sheet is not as to the 

“reaeipts side but as to the deduction side of 

= the account, He says, at page 650, paragraph 

"1910 : 


9 (1896) 20 B. 79 at p. E0; 65 L, J. Q. B. 524; 
W. R.6 


ee “0 (3890) 25 Q. Beet D. 351 at pp. 354, 355;'38 W. R. | 
696; 


59 L. J. Q.B.5 
7-(8) (1916) As Ọ. 428; 84 Ir, J. K, B. 154; naL. Y. 
“Gi 59 8. J. 24,81 T, L. R. 80. 


t 


“The profits of a trade or business i 
` profits were shargeable maden 


A 


` the United Kingdom. 


would for sommersial purposes seem to be 


-the difference between the reeeipts dnd the 


expenses necessary to earn them. In estimat: 
ing profits, however, for the purpdse of 
income tax the rules spesifically prohibit a 


` variety of deductions some of whieh would 
probably form proper subjeots of deduation in 


a sommersial balanse- sheet”. 
is taken by Kekewish, dJ., 


The same view 
in Badham v, 


` Williams (9), dealing with the oase of two 


Solisitors going into partnership and getting 


“a good deal of business in the first year for 
“all of whioh they would only be paid later, 


_In sush a oase the learned Judge points out 
In Rhymney Iron Oom- “ 


there would be no profit or ineome for the 
first year for the purpose of insome tax or 
otherwise, though there might be a good 
prospest of profit or income in furture years 


against whioh the partners might be justified 


in borrowing. Lord Moulton’s method of 
saloulating profit or loss for a partieular 


‘period in Spanish Prospecting Oo., In re 


(2), aa the difference between the valuation of 
the total assets at ` the beginning and ond of 
the particular period was not made with 
reference to the Income Tax Acts and sould 
not be applied to them sonsistently with the 
authorities to which I have referred. The 
learned Advosate-General relied upon’ the 


' desision of the House of Lords in Colquhoun 
- y. Brooks (8) bat the only question in that 
‘ease war, whethera resident in Great Britain 


was liable, under the language of the English 
Ineome-Tax Actr, to be assessed on the profits 
of a business which . arose, or aserued in 
Australia and were not ressived by him in 
It was held that he 
was not liable- to pay any insome-tax on sudh 
profite, and ro question arose as to the amount 
at which they were to be assessed. The 
respondent was apparently willing to pay, 


- if liakle, upon a sum of £ 9,000, odd, whish 


probably was not very different from the 
sum which he would have been liable to pay 
if assessed regularly under the Sehedule 
on the average profitsfor the three preseding 
years, 

Coming now to the Indian Statutes, under 
the Indian Income Tax Act, 1286, trade 
“Clays - D 
other sources of income,” and, under sestion 
15 (1), the assessment was to bo ‘made on'the 
ingome aooruing during: the preceding year, - 


(8) (1902), 86 L, T, 191, 


. 
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This was’ admittedly interpreted in practice, 
and I think rightly, as meaning the receipts 
of the previous year less the sost of earning 
them. In the Indian Income Tax Aat, 1918 

Income derived from business” forms the 
fourth of the six ‘olasses of insome spesified 
in section 5. By section 9 “the tax”, that 
is inaome-tax, “shall be payable by an as- 
sessee under tbe head ‘Ineome derived from 
business’ in respest of the profita of any 
business sarried on by him”. This means, 
on the amount of the profits, and is, there- 
fore, identioal in seope and meaning with 
the provision in Schedule D of the English 
Asts as interpreted by Lord Blaokburn in 
the passage to whioh I have referred. 
Sestion 9, whish is olearly modelled on 
Sshedule D of the English Act, also follows 
the Sshedule in regulating the dedustions 
whish are allowable on the other side of 
the acoount, the main difference being that, 
under sestion 18 (5) of the Indian Ast, 
the assessment is to be on the aggregate 
of the assessee’s income in the previous 
year chargeable under the head, and not, 
as in Schedule D, to be computed upon 
the average profits for the previous three 
years, Unpaid debts, whether consisting of 
prinsipal sums or interest, in so far as they 
are bad are allowed as deduotions under the 
Statute and do not otherwise come into an in- 
come-tax balanoe-sheet, Having regard to the 
uniform interpretation placed by the Oourts 
on the corresponding language of Sshedule D 
and assepted by the Legislature, it is not, in 
my opinior, open to this Court to place a 
different interpretation on the word “profits” 
ossurring in seation 9 of the present Act 
and to hold, as contended, that they inolude 
not only reseipts but also claims for interest 
which have fallen due but have not been 
paid within the year of acsount and, there- 
fore, form no-part of the insome of the year 
in ity natural and legal sense. Such interest 
when if ia paid will nesessarily form part 
of the profits or ressipts of the year in whish 


it. is .paid and I san. see no ress.n for, 


including it in the profits or receipts of an 
earlier year. If the present Aoi is found to 
admit of extensive evasion in India, the 
remedy, in my opinior, is to be found in an 
alteration of the law. 

Siros ‘this judgment was writte-, the 
report of the resent decision of the Court 
of Appeal in National Provident Institution v. 

8 


Brown (10) has besome available. It was there 
held that the words in Sahedule D “profits . 
on dissounts” and "profits on-interest,” in the 
Insome Tax Aot must mean profits arising . 
from dissounts received on discounting 
transactions and profits arising from interest 
received on seourities bearing interest, and 
Lord Sterndale, M. R., observed: ‘The amount 
received it, in my opinior, to be taxed in 
the year in whish it is reseived. Although 
it may ba acsruing over sevaral yeara 
it only jesomes taxable income in the 
year in which it is  reosived.” These 
wordr, in my opinion, supply an answer to 
the reference. 

AYLIG, J.—The question referred to us is, 
whether interest whish became dus to a 
money-lending firm in tha year of assount 
but was not realisedin cash or by adjastment 
in tha accounts is liable to income-tax under 
Act VIE of 1918. 


1 think the answer must be in th® 
negative. I find it impossible to hold tha’, 
the mere fast that the assesses has bosoms 
legally entitled to a sam of money 43 interest 
justified the inalusion of that sum either ad 
ngome” or ‘profits of the business” withia . 
the meaning of sestion 9 of the Aot. It 
may ba. found impossibla to resover tha 
amount due, and I observa that settion 9 
sontains no proviso for deduction of bad debtr, 
nor i3 there any provisior, as in the English 
Ast, referrad to by my brother Napier, for 
the valuation of danbtfal debts. Oa the oth ar 
hand, I would emphasiz3 the word adjast- 
mant” whish I take t3 meau a sonstrastiva 
raseipt, I agree with Napier, J., that, ifa 
person antitled to receive interest agress 
with hia debtor to let the money stand in the 
hands of the debtor either by way of deposit 
or as a fresh loan or invastment that would 
amount to a sonstructive receipt or adjust. - 
ment,” and would justify the inslusion of - 
thevsum in question 89 proGis or inaome, 
just as mush as if it had been rec3ivel 
in oash. dush an agreement might be @z- 
press or implied, buf should not, io my Opinion, 
ba inferred solely from tho failare to take any 

alisation. 
ga saa to me the rassonable eonstrua- ' 


tion of the Ast as ib standa, Lf ib involvas 
the only 


aaties) diffisalties in working, 
Tana) seama to he in amendment of the Act. 
(10) (1920) 3 K. B. 87; 89 L.J. K. B 863. 
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I think it unnesessary to add to the ex- 
haustive disoussion of the authorities by 
my lord the Chief Justice and my learned 
brothers, 

Sapasiva Alvar, J.—The question referred 
to us by the Board of Revenue under 
seetion 51 of the Insome Tax Aot VII of 1918, 
is formulated vaguely, thus, ‘in paragraph 
“3 of the letter: whether the interest in 
‘question asorued or arose in British India 
‘within the meaning of the Ast, In paragraph 
4 of the. letter, “the interest in question” is 
‘deseribed as “interest whioh became -due 
in the year of assonnt but which was not 
realized in sash or by adjustment in the 
‘ascount.” One other sentense in the Board’s 
. letter refers to “interest acorned but not 
realized,” Thue, “taking the letter as a 
‘whole, the question referred to us might 
be expanded thus: whether the interest 
whioh besame due in the year of assonnt 
to a firm of Nattukottai Chettis in British 
“India but whieh was not realized in sash 
or “by adjustment in the accounts is income 
“whieh accrued or arose in British India 
within the meaning of gestion 3 (1) of the 
„Income Tax Aot VII of 1918. 


Sestion 8 (1) “usen four verbs in - the 
olause ' ‘to all insome from whatever souree 
it is (1) derived, if it (2) asornes or (3) 
-arises or (4) is received in British India”. 
The Board of Revenus assumes in its letter 
‘that, because in ita opinion, the lingome in 
question was not “realized” (a fifth verb) 
-the insome was not “received” within the 
meaning of the dth, verb “‘is reseived”, 
As regards the verbs “aoorues” and “‘arises,’? 
they are both interpreted in the Board’s 
‘letter as meaning “heoomes the subjeot of 
a right to reasive’. (The word “aosrues” 
seems to be the more appropriate word to 
‘be used in sonnestion with a periodisally 
recurring right to receive an income whish 
ig usually -definite in amount while “‘arises’’ 
seems to be used more appropriately and 
frequently in sonnestion with a business 
in whieh rights arise to receive insome of 
a more flustnating kind ard at more un 
gertain intervals), 


Very learned and subtle arguments were 
‘advanced before-us on both sides based on 
‘phe various shades of meaning in, , Which 
“phe Bix. yerba derive, » “acorne,” “arise, 
"egoiyo” , “earn”, and ‘realize,’ and the two 


nouns “insome” and “profits” (with the 
grammaties! variations: of some of these 
words) have been used in the several 
English and Indian Income Tax Acts and 
in the numerous English decisions dealing 
with the provisions. of certain English 
Acts. It must be admitted. that large 
numbers of words are not used ‘(either in the 
English language, orinany other language) 
with such presise and: exclusive meanings 
ab to give no room for doubt as to their 
exact meanings in particular contexts. T 
may add, with profound respest, that. ‘the 
language used in the English desisions 
quoted to us is not free in many oases 
from the ambiguity involved in the use 
of several of the above words each with 
different shades of moaning. I was, there- 
fore, not much impressed with argue 
ments based upon the root meanings 
of such words as “income,” received”, 
ets. In Colquhoun v. Brooks (3) Lord 
Fitzgerald says: “The oase etated furs 
ther finds ‘the amount standing to the 
etedit of Mr. Henry Brooks in the booka 
of the Australian firm, as representing thae 
estimaled profits due to him for the year 
ending April 5, 1885 would, if realized, amount 
to the sum of £2,219. This sum of £9,219 
was arrived at by an estimate and valu- 
ation on taking of stosk ona certain fixed 
day, after deducting therefrom the estimate 
and valuation of the precading year but, 
ag’ a matter of fast, only a portion of the 
amount had been astually realized.” After 
thus stating the oase, the learned Lord 
prosseds: “At first sight, it struck me very 
atrongly that the respondent was chargeable 
here “(that ir, in‘England) “for income-tax 
in respest of this sum of £3,219, though 
not actually reseived in this sountry, but 
as being ineome arising out of trade oarried 
on in “Melbourne, his share of the profits 
having been astually assertained and fixed 
and aseruing to him in this sense, that 
tt was sc completely under his control that 
by an act of his will he could hace it actually 
transferred to his’ bankers here. There 
would be no hardship, and nothing dan- 
gerous or to be depreaated in sharging 
the- respondent on his share of proits so 
ascertained, but the faets of the -oase do 
not warrant our doing so. On looking 
oritioally at the findings in the oase it 
will ba.:perssived that there ig no sufficient 
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finding to warrant us in coming to the 
oonslusion that the profits of the Australian 
firm have been so ascertained for the year 
1885 as to be legitimately the subjeat of 
taxation here. It is only put that the 
profita due to him would if realized amount 
td- £9,219 a ‘sum ‘arrived at by an 
eutizante and valuation’ on stook taking 
on some ` partioular day (not stated) 
and “deduoting therefrom the estimate and 
valuation ‘of the preceding year’ (also made 
on aday- not stated), ‘but, as a matter 
of fast, only a portion of the amount had 
Agen actually realized’ what the meaning 
of the word realized’ there is I do not 
know.’ Lord Herschell and Lord Macnagh- 
ten and Lord Halsbary, (Lord Chansellor) 
have not in their judgments in this oase 
expressed dissent from the above observa- 
tions of Lord Fitzgerald, The desision 
itself depended on the answer to the question, 
whether the profits or gains arising from the 
Melbourne business of Brooks fell undor the 
fifth olause of Schedule D of the English 
Income Tax Ast, (5 and 6 Viet , 0. 35), seation 
100, whose language is somewhat peosuliar and 
special and which speaks of sums actually 
‘recetveea in Great Britain, Ib was held by all the 
Liaw Lords that mere “arising” or “acsruing” 
of the profits in England will not{do, that they 
must aleo bs received in England, and 
that the words “ arising? and “asorning” 
do not mean the same thing when 
used in gonnection with profits or gains 
as the word “reoeived”. No  donbi, 
the words “accrues” and “arises”, in section 
3 of the Indian, Income Tax ‘Act, cannot 
have (exsept in the very special sirsum- 
stances referred to by Lord Fitzgerald) the 
same meaning and legal affeat as the 
‘words “is received”, Seotion 9 o), „of the 
Inoome Tax Aet uses the words “income 
derived from business" by an  as3e%see as 
synonymous with “profits of any busire3s 
carried on by him”, In Oolquhoun v. Brooks 
(1), whioh is the case whioh went up 
from the Oourt of “Appeal to thea House 
of Lords in Ovlquhoun v. Brooks (3), Fry, 





L. d., gays : “I oannot read the words arising 
or aosruing? as meaning “redeived by”. 
In Spanish Prospecting Oo. In re (2) 


Fletoher-Moulton, L. J., goes elaborate. 
ly into the question of what is insome 
from profits of a busines: and .comes to 
the. sonclugion (as. I. understand him) that 


what ia treated as profits by a reasonable 
auditor auditing the acsounts of a business 
for a partisular year might bs reasonably 
treated as ‘“inoome or profits” accruing or 
arising or reseived from the business for 
the purpose of income tax, The learned 
Lord Justice deals at length — with the 
meaning of the word “profits” in pages £8* 
to 101*, He says that the word has a 
“fundamental meaning” but, in mereantile 
phraseology, the word may at time3 bear 
meanings indicated by the spasial sontext 
which deviate in some respects from this 
fundamental signification”. Then, be says, 
“the fundamental meaning ia the amount 
of gain made by the business during the 
year. This can only ba asaertained by a 
comparison of the assete of ethe business at 
the two dates,” and then the learned Lord 
Justica proseeds to show how the net assets 


‘must be valued in money and ' ‘how difficult 


in parotice” it may be to follow outthe 
striet consequences of the legal sonseption”. 

The small hand-book relied on by the 
Advosate-Geneoral, namely, Snelling’s In- 


-oome-tax Practisa (see page 15) also takes 


the same view. I do noi intend to refer 
to the other authorities quoted on both 
sides. I am not prepared, with the great- 
est resp3ot, to go as far as Floeteher- 
Moulton, L. J., and to hold that the income 
derived from profits (whether the derivation 
is by way of acorning, arising or being 
received) should be ealenlated on the basis 
of the usual annual “profit and 183 ’aacount 
(snbjes*, of sourse, to the spesial provisions 
of the [noome Tax Acts whieh naually 
impose limitations on the dedustions allow- 
able for repairs of business premises and 
damage or destruction of building, 
machinery and plant, depresiation, and go 
on) and that such insome is liable to tax 
as “raoeived” in “tha aommersial sense, 
If the opinion of Fletsher-Moultov,‘ L. J., 
is to be followed, a busineaa might have 
made no “profits” at all in the papular 
sense in a partioular year (or might have 
even insurred loss), but besanse the som. 
mersial value of some items on the “assets” 
side, say, consisting of the business pre- 
mises and the plant, had risen in price, 
inoome-tax might become leviable on pro- 
fits’ shown on paper ih the “Profit and 
Loss” acsount. I do not think, paving 
#Pagos of (1911) 1 Ch, DHA o m 
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regard to the rule that fissal . Statutes | 


should ‘ bé- sonstrued ” stristly in. favour of 


the subject, that -the Legislature should ‘be. 
held ‘ to: have, „intended ° to levy insome-tax. 
even in such a.casein the absense . of: 


unequivoeal, ‘language to that effect. 


However; even haying rəgard. to, this. 


eanon ‘of triot ‘sonstraution, I am of opinion 


that profits whish’ were received.in ,a year. 


inelude not only money, actully received., 


but money. which’ (in: the language of 
Lord Fitzgerald) had scorued .or .arisen, in 


assessee’s oontrol, 
bankers; ”: (The words “agerue” and “arise” 
are no doubt, usually, 
which are due but not received, and ane 
are used ‘as alternatives to KN i 

sestion (3). 
mitstoner, Salt; Abkri and Separate Revenue, 


Madras y. Ramanathan Ohetiy (11). While . 


moneys acorued* which sannot be im- 


t 


accounts or whioh. bave actually been: placed - 
in his hande, can be considered in arriving. 
at his income for purposes, of taxation goes,. 
in my opinion, to the other extreme. If -an: 
assesses shooses to leave his interest ineome.. 
with his customer who is also a banker and . 
does not bring it into his aesounts as income . 
on the date it falls due but „he knows that 
his banker-oustomer would credit the money . 
in his asoounts in favour of the assessee and . 
allow him interest thereon from the date of 


_ its asornal or ‘if the assessee sould at any 
tha sense that it was so completely."under the | 


“that by an aot of his will. 
he sould’ have it agtually transferred, to his f 


sonfined to moneys 


time draw upon the euatomer for that money 
and obtain actual receipt of that sum in due 
course of businese, I think that snah interest- 
income has acorued and arisen of that year 
in sasha manner that the legal effeet is 
the same as if it had been " reseived” by 


. him and that it is liable to be sharged ine, 


See also Secretary to the ‘Obie. ; 


mediately, in a, business sense, reeeived at ` 


the will and ‘pleasure of ‘the assessse ought. 
-~ not to be, said to have seorued in such a 
manner as to have the same legal 'effest as. 


moneys received, I ‘think that an assessee 
should not be allowed to evade payment 
of insome-tax on interest and other moneys 
whioh bave become due “to him in such 8 
manner that ‘he sould at pleasure receive 
them for reinvestment or otherwise or sould 
get into his hands at onee or within the 
reasonable time usually necessary to cash a 
eheque on a banker or.whioh he knows will 
be treated according to the usual sourse of 


business by his banker:debtor as reinvested: 


by him (the assessee). Whether any suoh 
profits. in the shape of interest or other 
moneys had besome due to the assessee in 
this immediately. available manner and whe- 
ther his‘ omission to show them in his 
aceounts as profits was consequently attribut- 
able to his intention to commit a fraud upon 
the intome-tax revenue, are questions of fact 
whioh must be desided in eaoh case on the 
fgots of that oase and on the custom and 
practice of the assessee’s and his debtor's 
business arrangements. The argument of 
Mr. .K. V. Krishnaswami Aiyar that only 
those interest moneys which have become 
entered as oash rece is in tLe’ as: essee’s 


(11) 58 Ind, Cas, 976; 43 M. 76; (1919) M. W. N. 
»-826; 10-E, W. 670; 87 M.: LJ, „663; 26 M. L. Te 447, 


come tax thereon. It is. well-known that 
deposits of maneys sarrying interest are made . 
with a Nattnkottai Obetty firm not only by. 
other Nattukottai Chetty firms but by gentle- . 
men earning rich incomes in other profes- 
sions. Take a sase, where Rs. 10,000 a. 
year is the year’s interest-income froin such - 
an Investment with A.’ a Nattukottai. 
Ohetty firm, by B, another Nattukottai.. 
Ohetty firm, or a rioh professional gentle- 
man who has retired from his profession., A.. 
at the end of that year adds Rs, }0 ,0CO, to. 
the oredit of B, in bis accounts but B, TAKEN 
no entry in hia ascounts of the receipt of that. 
money, B, has some lands whioh yield him. 
suffisient for the maintenance of his family. 
and allows the interest to acoumulate with. 
the A. Chetty, drawing only Rs. 500 or 
Rs 1,000 out of the interest annually either : 
for expenses or in order that no quastion of 
limitation might arise (assuming that there 
is any risk of that question arising in such . 
oases.) Is 3. to essape taxation on the 
Ra, 10,000 insome, though that income is 
being eredited in his favour and he knows 
that he could receive it in cash at any time. 
he wishes P * 

My answer fothe question, therefore, is 


_ that the interest which became due to a firm, 


of Nattukottai Chetties in British India which - 
was not realized in sash or by adjustment 
of accounts would be auch inoome as would 
be liable to be taxed under the Ineome Tari 
Aot VI. of 1918 if buch interest-money had 
become due to the assesses in the manner 
and in the sense that it was so completely 
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‘under his control that, by an aot of his will, 
- he sould reseive it in oash without greater 
trouble than is involved in drawing money 
from his bankers. Ifit has not besome due 
in’ that sense, itis not emoh an insome as 
would. be liable to payment of tax. 

Of course, I agree with my Lord that it is 
advisable that the Legislature should periodi- 
eally try to remove anomalies and difficulties 
of interpretation by amendments of the Act 
expressed in clear and definite language. 

:NAPIER, J,—This is a reference under 
seotion 51 of the Ineome Tax Ast VII of 
- 1918 whish empowers the Obief Revenue 
Authority if, in the sourae of any assessment, 
a question has arisen with referenoa to the 
interpretation of any of the provisions of this 
Ast or any rule thereunder, to draw up a 
statement of the ease and refer it, with its 
own opinion thereor, tothe High Court. 
The . question referred to us is as to the 
liability to tax under the Act cf interest 
whieh became due on the year of aasount, 
but ‘which was not realised in sash or by 
adjustment in the accounts, 
further seta out that Messrs. A A. R, 
Arunashella Ohetty and Brothers, a Nattu- 
kottai Chetty firm, oarry on business in 
money-lending and other irade in several 
places in British India; that they were 
assessed for the year 1918-19 by the Colleo- 
~ tor of Ramnad on the amount of their net 
insome in British India whieb, assording to 
the assessing anthority, should inclnde 
interest whioh had acerued to them during 
the year of aceount, but bad not actually 
been realised, 

The relevant sestions of the Aot, for the 
purpose of this reference, are as follows : :— 
section 3 (1) provides that “this Aet shall 
apply to all income from whatever > sourae it 
is derived if if acerues or arises or is receiv- 
sd in British Indie,” ets. Sestioe 5 is the 
next sestion: “The following classes of in- 
ecme shall be chargeable to ineome tax in 
the manner hereinafter appearing: sub- 
seotion (4) “ Income derived from business,” 
The next séction in seotion 9: “The tax 
shall be payable by an assessee under the 
head of, ‘Inoome derived from business’ 


The statement - 


+ 


in'respeot of the profits of any business sarried : 


on by him.” Clause (2) “anoh profits shall 
be sompnted after making ths following 
allowances in respect of sums paid or, in the 
- gase of depreciation, debited, namely,” and 


e 


the payments and debits allawed are set oub 
in nine sub. paragraphs. Then comes seation 
14; “The aggregate amount of an assesseo’s 
insome chargeable under eaoh fof the heads 
mentioned in sestions 6 to 11 shall be the 
taxable income of the assessee,” Reading 
these sestions together, itis, to my mind, olear 


“that the form in which the referense is made 


is incorrect. It seams to me that we are 
not really asked any question about ineome 
as defined in the Act. What the referense 
requires ic, a ruling from us as to whether 
a certain sum should have been entered in 
the assount on whish the profite, within the 
meaning of sestion 9, should be computed. 
This mistake has led to a misapprehension of 
a desision of the English Oourt whioh I shall 
refer to later. Nor bawp we to sonsider any 
question arising under sestion 3, for, we are 
not asked to say whether the insome derived 
from business has accrued or arisen or been 
received within the meaning of sestion 3, 
It is, therefore, to my mind, not striatly neagse 
sary for ua to consider the i meaning of the. 
word (income), as used in the det, for ineome 
for the purpose of sestion 3, is insome deriye 
ed from business as defined under sestion 9, 
to be aseertained onder that section, 

The question is, how are the profits of the . 
business oarried on by the firm in question 
to be somputed soas to make the resultant - 
income derived from business oshargeable 
under the Aot P It is first necessary to see 
what assistance we get from section 9 
itself ; and it is to be noted that no part of 
the sestion lays down what is to be put on 
the sredit side. The whole of clauses 1 to 
9 ara concerned with amounts on the debit 
side. Of those clauses, olanses 1 to 5 are 
payments whioh are allowed; clause 6 is 
depreciation which may be debited; olause 7 
is a resultant of depreciation and sale prise 
of buildings, machinery and plant; olause 8 
is land revenue and losal or munisipal taxes 
paid; and olause 9 is, what may be deseribed 
ae, an omnibus clause for other expenditure 
incurred solely for the purpose of earning 
suoh profits which is in fact the main ex- 
penditure. For the credit side, as F have 
said, there are no statutory instruotions, and 
it ig with referense tothe aredit side item 
that we are asked to advise the Board. So far 
for tho Ast. 

Then, as to the rules made under the Act, 
section 43 gives power to the Governor. 
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General-in-ConnaiJ, and by delegation to the 
Local Government, to make rules for the 
ascertainment and determination of any olass 
of income. I have examined them and find 
that there is no assistance to be procured 
from the rules. 

Farther, there are no desisions of any 
GourtS in India to which our attention has 
been drawn whish sould throw any light 
on this subjest, and we are driven to 
English desisions under the „Bnglish Insome 
Tax Acts. These Acts are in part materia, 
but as their provisions are “somewhat 
different, it is nesessary, before examining 
the desisione, to see what the Acts provide. 
The, Acts are the Insome Tax Aot of 1842, 
as ‘amended by the Insome Tax Aot of 
1853, The relevant geetions of these Acts 
are section 2 and Schedule D of (16 and 
17) Vist, o. 35) whioh has been 
substituted for tbe corresponding section 
and Schedule (5 and 6 Viot., 6. 35). 
One ` aurions feature of the Asts is that 
though they are, called Inoome Tax Acts, 
the phrage ‘Income-tax” is never used i in any 
part of the. Act, nor is the word “income” 
applied to the resultant to be charged 
though in, the Customs and Inland Revenue 
Aot,.1888,.the. tax payable under Schedule 
1): is called’ income-tax. What ia granted 
fo Her Majesty under these Acts are ‘duties 
on profits arising from property, professions, 
trades and, offices. Sestion 2 of the later 
Act provides that, ‘for the purposeofolassify. 
ing, and distinguishing the several properties, 

rofits and gains for and in respect of whioh 
‘fhe said duties are by this Act granted, and 
for purposes of the provisions for assessing, 
raising, levying and eollesting such duties res- 
pestively, the said duties shall be deemed to be 
granted and made payableyearly for and in res- 
peot of theseveral propertier, profits aud gains 
respectively, deseribed or comprissed in the 
gaveral Sshedules contained in the Ast”; and 
‘the Schedules are set forth. Schedule D is the 
- yelevant. Schedule. It applies to trade and 
professionallprofite,whish correspond to clauses 
4 and 5 of seotion 5 of the Indian Act, 
namely, . insome derived from -business and 
professional . earnings, The language of 
Sahedule D is as follows: . For and in 
respeot of the annual profits or gains arising 
or asorning to any perscn residing in the 
United Kingdom from any profession, trade, 
employment or. vosation, eta.” | What is 


shargeable here, therefore, is “annual profits 
or gains” just as under section 9 of the 
Indian Aot, ‘profits of any business.” The 
further providions of the Income Tax Aot 
of 1853, with respeat t Sshedale D, are ses: 
tions 48, 49 and 50,of whish section 50 is alone 
af importansa, This sestion provides that 
“In aseertaining, estimating, or assessing the 
profits of any person sahargeable under 
Sshedule (D) of this Aot, either upon 
appeal or otherwise, it shall be lawful to 
estimate the value of all doubtful debts 
due or owing to such person. and, in the 
ease of bankruptey or insolyenoy of the 
debtor, the amount of the dividend whish 
may reasonably bə expested to bs received 
on any such debt shall ba deemed to be 
the valas thereof and the duty chargeable 
under the said Sshedale shall be assessed 
and ocharged upon the estimated value of all 
suoh donbifal debts.. aceordingly.” I oan 
find nothing in the Indian Ast which at 
all sorresponds to this seation, but it is one 
fo be borne in mind in eonsidering what 
are “profits” under Seshedule D of the 
English Aot, for it seems to presume that 
debts due atid owing shall be items in au 
asoount for the purpose of arriving at profits 
and gains and permits the assessea to value 
them in hia acsountata figure lower than 
the fase value where they are doubtful 
debts. RKsturning to the principal Ast, 
section 100 contains the rules for assessing 
and eharging duties under Sshedule D. 
Sestion 100 provides that, “the duties hereby 
granted, sontained in the Schedule marked 
(D°, shall be assessed and sharged under 
the following ruler, which roles shall be 
deamed and sonstrued to bo a part of 
this Aot, and to refer to the said last men- 
tioned duties’ Under this sestion, the 
duties are provided for in respect of trade, 
in what is walled ‘First cage,’ and in respect 
of professions, in what’ is called ‘Sesond 
ease’. The first rule in the frst oasa is 
as follows:—"'The daty to be eharged in 
respect thereof shall be eomputed on a 
sum not less than the fall amount of the 
balance of the profit or gains of suoh trade 
on an average of three years.” The third rule 

“In estimating the balanse of profits 
and gains obargeable under Schedule (D), 
or for the purpose of assessing the duty 
thereon, no sum shall be set sgainst or 
dedugqted from or allowed to be set against 


Yel, LIX] - 


INDIAN OASES. 


“aoi 


SEORETARY TO` THE BOARD ‘OF REVENUE, INCOME-TAX, MADRAS Y, ‘ARUNACHAL AM: OHETTTAR, ` 


or deducted from, such profits or gains, 
on ‘assount of any sum expended for 
various purposes get out, nor on ssoount 
of any osapital withdrawn, nor on account 
or under pretense of any interest whioh 
might have ben made on sums if laid 
-out for interest, nor for any debts exoept 
‘bad debts nor for certain other matters 
set out in the rule,” It is to be noted 
that the method of computing profits here 
‘is the exact opposite of that employed in 
the Indian Act, Seetion 9 of the latter, 
as already pointed out; provides what may 
be debited- ‘for the purpose of osomputing 
profits, whereas this rule under sestion 100 
of the English Act provides what may not 
‘be debited. But the material for assess- 
ment after the proper deductions is the 
same in both cases. It is “the balance of 
profits” or gains in the English Act ; “the 
‘profits of any basiness” in the Indian Act. 
‘And, as we are not asked to advise on any 
‘question of a debit item it -is unnecessary 
to examine the differences between the 
` English and the Indian Ast on this point, 
Apart, too, from section 50, there is no 
{nstruotion in the English Actas to what 
must ba put on the oredit side of the 
account. 


Turning now to the oases, I will first 
deal with the degisions under the Income 
Tax Aota. The first relevant oase is the 
Mersey Docks v. Lucas (12). This was a 
-referense by the Commissioners, under powers 
analogous to those under which the refer 
rense in our case is made. The partisular 
point under consideration need not ba son. 
-sidered but in „bis judgment the Lord 
Ohaneellor, at page 903, states that . the 
question arises under Schedule A of the Ast, 
and -enters into a disoussion as to what are 
profits reseived from oertain „properties, 
.He lays down that the manner in whieh 
those profits were to be disposed of under 
the Private Act was nota matter for son. 
sideration but that profits of the soonaern 
must be “all the. net profits of the sonsern 
after deducting the nesessary outgoings 
“without :which those proceeds .could not 
_pe.earned or reseived,’ Again, on the 
game page, he saya that the word. profits” 


Tan (1888) 8 Å 0. 891; 53, D. J. Q. B. 4; 49 L, T. 
“Wau, 82° W: R724 48 JP, 212, A 


as here used, means-the “incomings of the 
soncern after dedusting the expenses of 
earning and obtaining them.” Again, at 
page 905, he uses the same phrase: Lord 
Blaskburn, who coneurred, states- that the 
same” result will'arisa from the sondtrye- 
tion of Schedule D. Wehave, therefore, 
here a definition of “profits” for income-tax 


purposes, “the net proceeds of the soncern 


or the incomings of the aoncern after 
deducting the outgoings necessary for 
earning them or the expenses of ‘earning 
and obtaining them.” It’ igs -obvions that 
this definition of ‘profits’ will apply, what- 
ever be the method under whioh the pro. 
per debts ara to be ascertained, 


The next sase I wish to refer to is Oolguhoun 
v. Brooks (1) and I doho not besanse I think 
it has any bearing on the question of profits 
but besause if has been referred to by the 
Boad of Revenue, and, in my opinion, a 
wrong inferenoe drawn. from the language 
used in it, The Board of Revyenue,. in 
their reference, say: “The question to be 


` decided ie, whether the interest in’ question 


aoorued or aroge in British Indie,” and go 
or, the words ‘acerned oor arose’ have 
nowhere been defined in the Aot but in the 
judgment of Fry, L, J., reported in Colquhoun 
v. Brooks (1) these words were interpreted 
as general words descriptive of a right to 
receive. It is true that the decision in this 
saso, whioh eventually went to the House 
of Lords, did turn on the question as to 
whether 8 certain income ‘“aeorued or arose 
in the United Kingdom.” But that is 
not the point . in this case at al), as I have 
already said, and the view of Fry, i. Ju 
on the construction of the words ‘averned 
or arose’ has no bearing whatever on. this 
question. The words whioh the Court was 
eoustruing were words of .Sshedule.D, “aris- 
ing or asorning to any person”, eta, and, with 
reference there words, Fry, L.J. said “the 
tax is'in respest of ‘profits’ or ‘gains’ or ‘aris- 
ing,’ or ‘accruing’. T sannot read those words 


.,a8 meaning ‘received by’, I think that the 


words arising or ascoruing’ are general 
words deseriptive of a right to receive profits,” 
‘That’ is the sole-question desided by Fry, 
L. J., and it is obvious that it has nothing to 


“do with the question of profits.- The ease has 


really no bearing cn the question, before us, 
The hext case is Russell: vy, Lown qndLounty 
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Bank (13). That was a decision as to -the 
propriety of a certain debit for rent of business 
premises whigh sontained dwelling assommo- 
dation for the Bank agent. The only point of 
importance in this case isthe definition of 
‘profita’. Lord Hersohell, at page 424, says, 
“The profit of a trade or business is the 
surplus by whieh the _ reseipts from the 
trade or business exseed the expenditure 
necessary for the purpose of earning those 
receipts”. Lord Fitzgerald says : “Profits, I 
read on authority, to be the whole of the 
incomings of a oonsern after deduasting 
the whole of the expenses of earning them 
that is, what is, gained by the trade”, 
The- learned Lord is here obviously refer- 
ring to the language of Lord Selborne in 
Mersey. Docks v. Luces (12). 

The next case is Gresham Life Assurance 
Society v. Styles (14). In that cass the learned 
Lord Chancellor stated that, “the word ‘profita’ 
ia .to be understood in its natural and proper 
sense, in a sense which no commercial man 
would misunderstand, and that the framers 
of the Aot could never have assumed that 
the cost of the articles sold to the trader 
should not be taken into aceogunt. before 
you arrive at what was intended to be 
the taxable profite”. 
that the words ‘profits and gains’ should 


be construed sooording to*their ordinary . 


signifioance and sayr, in another passage, 
‘the only thing to be regarded is the 
fact of expenditure and the purpose for whioh 
it. had been ineurred”, l 

Another case referred to in argument wag 
the Gresham Life Assurance Society v. Bishop 
(15), This turned on the construation of the 
words, ‘Received in the United King- 
dom” within the meaning ‘of the Income 
Tax Act of 1842, Sshedule D. (4th oase) 
which allowa duty to be charged in respeot 
of interest arising from foreign securities 
on the fall amount of the sums whioh 
have been or will be received in Great 
Britain. It is not adesision on profits, but 
it is of valag on the meaning to be 
given to the word ‘ receipts ’ and I will deal 
with it later. 

So far, therefore, we have nothing 
(13) (1888) 18 A. 0, 418; 58 L. J. P. 0,8; 59 L. T. 
481; 58 J. P. 244. 


(14) (1892) A. O. 309 atp. 315; 62 L J. Q. B:`4l; - 


67 Č. T.-479; 41 W. R. 270; 563 P. 709.” 
(18) (1902) A. 0. 287; 71 L. J. K. B. 618; (6 J. PY 
755; 50.W, B. 598; 86 L. T. 693; 18 T, L, R, 626, 


Lord MHersohell said , 


insomings to be put 
on the oeredit side. So far, then, for 
the Income-tax sages, The decisions appear 
to me to be all based on the assumption: 
that an assessee should prepare a state- 
ment of reseipts or incomings setting 
against them the outgoings neeessary for 
earning receipta insluding also depresia- 
tion to the extent permitted by the Aot, 
and that this account should be annually. 
prepared and be the basis on which the- 
taxable income should be aseertained.- 


but. reseipts or 


It was suggested, however, by the 
learned Advocate-General that such. an, 
account was not the proper method of 


assertaining the profits and he has very 
strongly relied on the judgment of Fletoher. 
Moulton, L, Ja in Spanish Prospecting Oo., 
In re (2). In tkis oase two persons 
agreed to serve the Company at a fixed - 
salary which they were not to be entitled 
to draw exeept out of the profits, The. 
question was, what were the: profits. It 
arose in liquidation and the dispute was 
with regard to certain debentures which 
had boen insluded in the yearly balanos 
sheets of the Company as unvalued assets, 
In liquidation, the debentures realised a 
sum of over three thousand pounds and 
the claimants contended that these were -- 
undrawn profits arising from the business 
of the Company out of which they were 
entitled to be paid, In the sourse of. 
his judgment, the learned Lord Justice 
disoussed the meaning of word ‘profits,’ 
and says that, “the word ‘profits’ implies 
a oomparison between the state of a 
business at two specified datea usually 
separated by an interval of a year,” The 
fundamental meaning is the amount of. 
gain made by the business during the. 
year. This oan only be ascertained by 
a comparison of the assets of the business 
at the two dates and the inorease of the. 
assets at the later date represents in. 
strictness the profits of the business during 
the year in question, “To render. the. 
ascertainment of profits of a business of . 
practical use, it is evident that the assets, 
of whatever nature they may be, must 
be represented by their money value. But, 
as a rule, those assets exist in the shape 
of things or rights and not in the.shape 
of money, Tne debts owed to the Oom- 
pany. may be. good, bad, or doubtful, and 
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profits may exist: in kind as “well as in 
eash,” The learned Advooate-General now 
relies on -these ‘statements as indieating 
‘that the debts good, bad or doubtful, 
must be shown on the sredit side of an 
“account, Now, the - first observation, I 
would make about this ease is, that the 
earned Lord Juatise states, on page 10], that 
„~ the aetual profit and loss of assounts of the 
Company do not in any way bind the 
Orown in arriving atthe tax to be paid” 
and, therefore, clearly he was not sonsider- 
‘ing the profits as meant in an ineome: 
‘tax sense. This method of somputing 
, profits is, in the language of the learned 


Lord Justice, totally unsuited for computa: _ 


tion for insome-tax purposes. The balance- 
‘sheet must, of sourse, contain a valuation 
of the whole of the property of the under- 
‘taking inosluding, as stated by the learned 
Lord Justise, debts owing to the Company 
good, bad or doubtful. It must also inolade 
‘debts accruing due, and on the debit side 
- must be placed debts sonsidered bad or 
doubtful. One may venture to doubt 
-. whether many of the trading sompanies do 
in faot prepare their statements of profits 
for the. year in the manner suggested by 
the learned Lord Justise. It is admittedly 
_ not the -method sontemplated by the 


‘Companies Acts, Artiole 106 of the Standing © 


Artioles of Association provided in table 
A.of the First Sshedule of the Companies 
Consolidation Act (1:08) ‘provides that, 
“ones at least in every year ‘the Directors 
shall lay before the Company in general 
“meeting a profit and loss account for 
the period sinas the praseding account’ and 
it is sommon knowledge that this assount 
_ is an sosonnt of the actual transactions 
_ of the Company during the preceding year. 
` Articole 7 provides that, “no dividend shall 
be paid otherwise than out of profits;” 
. and the learned author of Buekley’s Law 
and Practices under the Companies Acts 
. states the law to be as follows :— The 
__ profits of a business’ “are the exoess-of 
revenue receipts over expenses properly 
shargeable to revenue assount.”... For the 
“> purpose of. ascertaining profit available 
„for the dividend, ‘eapital ascount and 
‘revenue ateount: are ‘to: be treated as 
separate accounts. The oredit balance ‘of 
a revenue acsount is applicable for dividend,” 
e This language very nearly reproduces the 


words used by the learned Lords in the 
Income-Tax oases above referred to, and 
the learned Author relies strongly on the 
case of Les y. Neuchatel Asphalie Oo (16) 
That was a decision of the Court of 
Appeal, and the Court held there that 
there was nothing in the Qompanies Acta 
to prohibit a Oompany from oaloulating 
its profita and paying a dividend out of 
them without providing a sinking fund 
to meet depresiation in the value of 
wasting property, sueh as a mine, 


_ Lindley, L. J., draws a olear distinotion 


between a eapital aesount and a revenue 
aosount, and, speaking of the latter, saye.: 
If your earnings are less than your 
current expenses, you must not oook your 


- assounts so as fo make it appear that you 


are earning a profit, and yon must not 
lay your hands on your eapital to pay 
dividend. But it is, I think, a misappre- 
hension to say that, dividing the surplus 
after payment of expenses of. the produce 
of your wasting property is a return of 


-eapital in any such sense as is forbidden 


by the Aot.” It is alear, therefore, that 

both Lindley, L. J, and the very eminent 

editor of Buekley’s Law and Prastiee 

under the Companies Aot, regard a revenue 

account as the ‘proper basis for the asper. 

eral profits under .the Oompanies 
ots, 


The same view was expreseed in the 
ease of Badham v. Williams (9) by Kekwioh, 
J. There the:question arose on a parte 
nership and the learned Judge points out 
the differenoe between the balanse-sheot 
and the profit and loss aesount with regard 


‘to money acoruing due but not actually 


received. He takes the ease of six months’ 
bills in payment for goods not maturing 
until the year after that for whish the 
assount was baing made up and asks: “Ara 
suoh bills to be sonsidersd so much eash 
for the purpose of the bnainess of the 
year?” and answers :' “For the purposes of 
the balanse-sheet, no doubt, they would 


` estimate that there is an outstanding asset 


whish they hope to realise: but for the 


‘ purpose of ascertaining the profit and long 


it seems to me that they must sonsider 
only what they -have received, besause those 


(16) (1889) 41 Oh-D. 1; 68 In J. Oh, 408; 6L L. 1M, 


* 11; 37 W; R. 821; 1 Meg. 140, 
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bills , will only oome in when met at 
maturity” in the next year. It is to be 
noted, that in this ease the learned Judge 


refers ‘speoifically to the profit and loss 


for the purposes of Insome-Tax returns and 
says that “the Inéome-Tax return is a 
return of the actual receipts less such ex- 
penditure aa is ohargeable against those 
receipts.” It seems to me that “profit” in 
A commercial sense differs very little from 
the meaning given to it in the Ineome-Tax 
eases quoted above, though there may be 
debits which are not permissible under the 
provisions of Insome’ Tax Aots, I ean see 
no ‘practical differenes between “the receipta 
or ineomings after dedusting the necessary 
outgoings without whieh profits could not 
be earned or reseiyed or after deduoting 
the expanses of earning and obtaining them” 
and ‘the exeess of revenue receipts over 
expenses properly shargeable to reyenue 
account”, as. stated by the learned author, to 


be the profite ofa business under the Oom- - 


panies | Asta. 

, The net result of all these cases is tbat, on 
the oredit side must. -be put ` receipts or incom- 
inge, and it only ~ rentains to consider what 

these words sover, 

: That actual eash need ni be rived 
is, of sourse, obvious. The receipt of any 
form of negotiable sesurity would, of course, 
be reseipt but the more difionlt question 


is whether any, . and if oo ‘what form 
of: sonstrustive- reseipt ` a` “receipt 
for - the purposes” ‘of the: AotP In 


Gresham Infe Assurances Secretly v. Bishop 
(15) this very question was dealt with by 
Lord Lindley. He states as- follows, at page 
296, “First, let us consider what is meant 
by the veaeiph of a sum of money. My 
‘Lords, -I agree with the Oourt of Appeal 
that a-sum-of money may be recsived 
in more ways than one, e. g., by the 
transfer of a coin or a negotiable instru- 
ment or other dosument whioh represents 
and produces coin, and is treated as suéh 
by business men, Even a settlement in 
acoount may be equivalent to a receipt 
of a sum-of money, although ‘no money 
may pass 5” ‘and I am not niyself ‘prepared 
tó -say that what amongst ‘business men 
is’ equivalent to a reseipt: of a sum of 
mbdney is“ not a réceipt within the meaning 
of the Statute which your Lordships have 


“to interpret” (i, es, Indomie Tax Act), Then, 


referring to the Scottish oase of New, 
Mexico Oo, (17), the same learned. 
Lord stater, on page 298, that “that sage 
was very peculiar, Money received by the 
Company’s agents abroad was clearly and 
unmistakably treated by the Oompany aa. 
remitted to and reseived by it here, and 
money here was treated by the Oompany 
as remitted abroad in exehange for- it.: 
The exchange was effectad by a book 
entry; but that entry was the business 
mode of oarrying out oross-remittances 
which if would have been unbusinesslike 
and really childish to have effeoted in 
any other way.” Applying this last obser. 
vation, spart from the oomplieation 
introdused by the word ‘abroad’, it seems ta 
me to some to thir, that, as between two par- 
ties, where money has to be paid and ressived 
by both, an exehange effested by a book 
entry would amount to payment and receipt. 
In Larocque y, Beauchemin (18) their Lord- 
ships had to sonstrue the worde, ` 'paid in 
cash”, and in the judgment of the Board 
their Lordships relied on and applied the 
desision in Spargo’s case, Harmony and Monta 
gue Tin and Oopper Mining Oompany, In re 
(19), That wasa desision in liquidation of the 
Spargo’s case Harmony and Montague Tin and 
Oopper Miniug Oompany, In re (19) and turned 
on the. meaning of the phrase “ ‘payment in 
sash” within seation 25 of the Companies 
Ast, 1867. Spargo subsoribed for 31 shares 
inthe Oompany and, instead of paying in 
full in sash, -was credited in the books of 
the Company with a sum of £ 2,176 for 
the purohase of the lease of the mine in 
respest of the amount of £ 2,176, part of 
the amount due by him for his purshass 
of shares, | James, L, J. laid down as 
follows 1 “Anything whioh amounted to 
what would bə in law sufficient evjdense 
to support a plea of payment, would be a 
payment in cash within. the meaning of 
this provision”: and Mellisb, L. J., reiterat- 
ed what he had stated in Pen AUi Silver 
Lead Mining Oo., In re Fothergill’s case (20) : 
“If the sircumatances relied on would inan 


(7Y l4 R. 98. 

(18) (1897) A. O, 358; . 66 L, J. P,O, 59; "6 L. T 
478, 45 W.R, 689; 4 Manson 263. 

(19) (1878) 8 Ch, 407; 42 L. J. Oh, 483; 28 L.T, 
153; 21W. R. 308. 

(20) WB. a > Ch. 270; 42 L, J. Ch, 481; 27 L. T 
124; al W R. 8 L 
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Gestion for the money due upon shares be 
evidence only in support of a plea of 
acsord and satisfaction, this section would 
prevent their being a good defence; but 
that if they would support 4 plea.of pay- 
ment, then the 25th seotion did not prevent 
their being a good defense”, He then 
gontinues, - nothing. is. clearer than that if 
parties assount with eroh other, and sums 
are stated to be due on one side; and 
sums to an equal amount due on the other 
side on that account and those ascounts 
are settled by both parties, if is exactly 
the same thing as if the sum due on 
“both sides had been paid. Indeed, it isa 
general.rule of law, that in every oase 
where a transaction resolves itself into 
paying money by A: to B. and then hand- 
ing it back again by B. to A., if the parties 
meet together and agree to set one demand 
againat the other, they need not go through 
the form and ceremony of handing ths 
money baskwards and forwards,” This 
form of sonstrustive receipt is, therefore, 
clearly permissible. So, if a person entitled 
_to receive money agrees with his debtor 
to let the money stand in the hands of 
the debtor, either by way of deposit or 
as a fresh loan of investment, that would, 
in my opinion, amount to reseipt. No trane- 
, action of this character is indicated in 
the í case submitted to us and I am, therefore, 
of opinion that the amount in question need 
“not be taken into account by the assessee for 
the purposes of his statement of profits and 
gains and is nct, therefore, shargeable under 
the Act, 

KRISHNAN, J.—The question referred to 
us for our desision by the Revenue Board, 
under sestion 51 of the Insome Tax Act 
VII of 1918,-is,° whether a person carrying 
_ on & money-lending business is liable to 
be assessed to income-tax on interest 
Which has acorued due to him in the year 
OF seosount but whieh has not been realised 
by him by payment or adjustment in the 
aesounts or otherwise. In other ‘words 
thé question ise. whether such 
besomes liable to taxation on aceorual as 
the learned Advoeate-General sontends for the 
Government or only on its realization as 


the learned Vakil for the assessee contends, 


The decision turns upon the eonstrnus- 
tion to be placed ‘on the relevant seotions 


interest . 


The first seetion ‘on whieh the. 


learned Advyooate-Genoral insisted on sig 
fection 8, slause (1), and it is an important 
provision to oonsider, as it defines the 
goope and applicability of the Aot. That- 
olausé says: “Save as hereinafter provided, 
this Aot shall apply to all income from: 
whatever source it is derived if it asornes 
or arises or is reseived in British India or. 
is, under the provisions of this Act deemed 
to acorue or arise or to -bé received: in 
British India” This olause defines the saope 
of the Act, and unless a sum of money 
can be brought within the words of the 
clause, I think it oannot be taken into 
consideration for purposes of taxation under’ 
the Act. A lengthy argument was addres- 
sed to us by the learned Advceate.Goneral 
about the meaning of this clause but to 
my mind its meaning is perfectly - plain, 
It makes the Aot applicable to all incomes 
whioh -would fall under one or the other- 
of.the heads mentioned in the latter part 
of the clause. Not only incomes whieh: 
Acorue and -are received in British India, 
whioh form the bulk of taxable incomes, 
but also incomes whioh ascrae in British. 
India but are received ontside British Indig 
and -insomes whieh though aoorued out: 
side are reasived here are all brought by 
it within the purview of the Aot and 
become taxable under the taxing sections, 
Sections 31 and 33 are examples of the 
former slass of insomes. The Advosate- 
General tried to persuade us to read the 
olause as implying that an income 
becomes liable to taxation as soon as it 
has accrued in British India, and contends 
that it is not necessary that it should be 
reseived by the assessee at all to srenteg 
the liability, I think his argument is 
untenable as it entirely ignores the governs 
ing word in the olause “income”, Till a 


“sum of money oan be said to have besome an 


‘ineome” it is alear to . me that the Act will 
not apply to it. 

_I fully agree that the words ‘ ‘aeornes 
or arises’ do not imply a receipt at all 
but only a right to reosive, as pointed out 
by- Fry, u. J, in Oolqukoun v., Brooks (1); 
The two words seem to denote the same. 
idea bùt one “TB, perhaps, more appropriate 
than the other in partioular cases, Their 
meaning: is, as observed by the Full Beneh 
in Secretary to the Oommissioner, Salt, Abkari 
and Separa : Revenue, Madras Y, Ramanathan 


- 496 


“INDIAN OASES, 


Y 
“4 


{1994 


SEORETARY TO THE BOARD Of REVENUE, INCOME-TAX, MADRAS V, ARUNACHALLAM CHETTIAR. 


Ohetty (11) “to besome’a present or enfor- 
' eeable right to demand”. In fast, the 
- words are used in contradistinetion 
"words “is received” in the clause itself. 
- Though this is so, it is clear from the sec- 


‘ tion that,‘ before ‘the Aot oan apply, what. 


“has “go: aoorued: or arisen must have become 
“an izeome. The sestion sannot be read 
-as applying the Aot to a sum of money 
‘whick has besome payable to a person 
“but whieh bas not besome his income” 
“yet, That the Aot applies only-to insomes” 
“ig made “further clear by the heading 
-of the Chapter, whieh says ‘Taxable insome” 
- and: by seétion 5, whioh says the follow- 
‘ing classes of income shall: be chargeable 
i ty irisome-tax” and also by the taxing ssetion, 
: yestion 14, whish also speaks of taxable 
- ineome. 
“The question then ig, | what really is the 
- meaning of the term `insome”. as used in 
- the Aot; and whether it involves the idea 
of reseipt.in' some form or other or not, 
The word’ is not defined in the present Act, 
- thougl the expressions ‘agricultural income” 
‘and “total income” are defined in sestion 
-9. Those definitions, however, throw no 
light; on the exact -sonnotation of the term 
“ngone”, In the absence of a statutory 
definition, we must" take itg ordinary mean- 
ing “in the “English language as its proper 
` legal meaning’ as well for construing the 
-Ast. The learned Obief Justice has adopted 
‘the: meaning ‘given to it in the sonsise 
'< Oxford Dictionary, via : periodical (usually 
‘gnoual) receipts from- one’s business, lands, 
work, investments, ets.” I think that defini- 
: bion is eocrrest and- I adopt it. That this 
“ig ‘aleo its legal acseptation is clear from 
“Stroud’s Judicial Dictionary. 1 think the 
“word slearly implies the idea of reosipt, 
* astual ori sonetructive. We cannot speak of 
-a sum ‘of money which is expested’ to be 
‘paid asen income; however well founded 
the expestation may be, it -is ` still only an 
"expectation, “There is nothing'in'ŝection 3, 
: or anywhere else: in ‘the Aot, insonsistent 
“with. this meaning of the ferm,- In the 
gaze: of -ineomes -taxable at ‘the soursa 
“under; the: Aet, the taxation is made simul. 
aneotisly’ with the payment -of receipt of 
“the: amount due: by the payee when it 
. besomės’ his ineome ; the oase cis thus “not 
against: “the: viw: I> am taking ‘of: the 
meaning of “income”, “What exactly would 


to the. | 


amount to a reseipt to’ make a sum dus 
to a person his ineome, is a different question 
and I shall deal with it later. The present 
ease, however, refers to a particular kind 
of insome from a money-lending business: 
sestion’5, clause (4), which makes Tneome 
derived from business chargeable to insome- 
tax and section 9, olause (1), which ` says 
‘that “the tax shall be payable by” an 
asserses under the head of ‘insome derived 
from business’ in respect of profits of any 
busiriess carried on by him” apply ` to’ if. 
The Advosate-General argued that, whatever 
implication there might bs in the term 
insome, the term “profita” as‘ used in'“sês- 
tion 9 included earned or estimated, bit 
, unrealised, profits as well and, in the anga 
of a money-lending business, it” ineluded 
interest acorued due but unrealised; and 
he relied strongly on the case of Colquhoun 
v. Brooks (3), and-the case in Spanish 
Prospecting Oo. In re (2),' in support of 
his argunient. , : l 
Before teonsidering the oases sited I may 
observe that ar, by section 3, the-Act ‘is 
“made applicable only to - incomes “and as 
that term implies, as I think, a realisation 
of the sum due, ‘it is diffisult to hold that 
‘bythe use of the expression “profits” in 
‘section 9 ‘the Legislature has exterided the 
“soope of the Aot- to` unrealised sums as 
- well iin the oase~ of kusiness ventures, 
- whieh ‘would ba ‘the result of sssepting 
the Advooate-General’s argumenit. 
doubt; the ‘term “profits” is not a -tert 
of very presise : and “definite “significances, 
It is used in different meanings in differeht 
sonnestions. The‘ profits of' a” business are 
:aseertained in various ways for various 
` purposes, Bat, as thelearhed Chief Justice 
‘has shownin his judgment, “the word ‘Has 
-always been understood ‘in England for 
`- insome-tasx purposes to’ mean the differense 
between’ the reesipts of-a business and the 
-expenditure incurred in “ earning “them, `L 
-nead not refer to-the ‘authorities “as “he 
has done’ so. This “méaning is consistent 
- with: our Aot and” will avoid the difficulty 
-I have-pointed out at the ‘beginning “of 
this’ “paragraph: and I ‘think--it should ‘be 
“aosepted by us. The-ordinary’ meaning of 
‘the term as: ‘used’ for’ commeroial purpdsés 
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and sommercial purposes being only inthe 
ascertainment of the net profits, and not 
the total profits. The dedustions allowable 
for income tax purposees to arrive at net 
taxable profits are only those allowed by 
the Aot and are not the same as would 
ordinarily be allowed in a sommersial 
account; but the credit side is the same 
in both, i 

The term “profite,” as used in seotbion 9, 
does not, in my opinion, properly apply to 
unrealised amounts at all. The fast that 
some firms inelude estimated profits in 
their balance-sheets for payment of divi- 
dends to share-holders is of no importanse 
in this sonnestion; when they so deal 
with unrealised protits they are really 
substituting for such a purpose the oapital 
in their hands for profits hoping to 
recoup if from profits when they are 
realised. Such practise cannot affest the 
proper meaning of the term “profits,” 
particularly in connestion with income-tax 
purposes. 

Our attention has not been drawa to 
auy provision of the Act to show that tke 
term “profit” as used in it is intended 
to inslude earned but unrealised profits, 
The deduotions allowed to be made under 
seation 9 from profits lend no support to the 
Advosate-General’s sontention. On the 
other, hand, the D. form presoribed under 
the Aot for returns to be submitted by 
assessees refers to ‘insome received from 
business” and the use of the word ‘ressived’ 
supports the view I am taking. 

I shall now turn ‘to the ease of Ool- 
quhoun v. Brooks (1) oited by the Advo- 
cate-General, Admittedly, the desision in 
the case has no baaring on the present 
oase, but oertain observations of Lord 
Fitzgerald are relied on whioh aye no 
doubt ust dissented from by the other 
learned Lords. The fasta of the oase are 
set out by Napier, dJ., and the relevant 
passages by Sadasiva Aiyar, J., and I need 
nob repeat them. Lord Fitzgerald was 
dealing with the income of Mr, Brooks 
and not with that of hisfirm. MThongh the 
firm had not apparently realized the profits, 
it would appear from the judgment that 
it had taken sush profits into gon- 
sideration in ascertaining the profits due to 
gaoh partner and, so far as Mr. Brooks was 
gongerned, his sbare oË the profits had 


3a 


been actually aseertained and fixed at 
£9,219, and that amount was apparently 
entered in the books of the firm to his 
credit so that, as his Lordship observes, 
“it waa completely under his sontrol that 
by an ast of his will he conld have it 
actually transferred to his bankers here 
Gin England).” Apparently, his Lordship 
treated the money as ressived in Melbourne 
and was, at first sight, inclined to treat it 
as reseived in England also, as Mr. Brooke 


‘could have it transferred to England at 


his will and pleasure, but ultimately his 
Lordship held, with the other learned 
Lords, that the sum could not: be treated 
as received in England. That I understand 
to bə the effest of bis „judgment; I do 
not understand his Lordship to have laid 
down that a person was liable to pay 


-income-tax on a sum not realised by“him. 


His Lordship does not say so, and there 
is nothing in what His Lordship says 
that even implies it. The oare, therefore, 
does not support the Advoseate-General in 
any way, 

Much reliance was also placed by the 
learned Adyccate-Gsneral on the judgment 
of Mouiton, Li, J., in Spanish Prospecting Oo. 
In re (2), and „hbis observations on 
what constituted profits of a business, 
That fasts of this oase are set out by 
Napier, J., and I need not repeat them. 
The learned Lord Justice, it will be 
observed, was not dealing with an Insome- 
Tax oase at all nor even with a ease of 
a Company which was a going «consern, 
but with the case of a Company whieh 
was in liquidation. The ascertainment of 
profits of such a Uompany is olearly 
differant from their assertainment in the 
case of a going sonsern for revenue 
purposes, or for inaome tax purposes, In 
the former gase one would no doubt take 
the total value of the property of the Com- 
pany when wound-up, inoluding the 
inereased value of the stock in trade and 
other properties belonging to the Company 
and all the realisable outstandings, and 
deduct therefrom the oapital invested to 
ascertain the total profits of the venture, 
As the Company had some to a stop the 
ealoulation of profits had to be made 
on the footing that all its assets and outs 
standings had been realised. Manifestly, 
such a method oannot apply in making 
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up a ravenne account of a going sonsern 
to assertain profits, In sush an assount 
the unearned inerement resulting from 4 
rise in prices in the market never forms 
a proper item atall; it is never entered 
as an item by any GA in a revenue 
account of a going soneern though it may 
no doubt bs a proper item in a capital 
account made up to ascertain the finansial 
‘position of the business. When a Oom- 
pany is wound-up the acsount made up is 
really much the same as a sapital aesount, 
as the whole of its asssts are taken as 
realised. His Lordship’s observations cannot, 
in my view, bə applied: at all to a going 
concern or to. an Income-Tax oase and do 
‘not thus apply to the present case. 

I have referred to these two case’, as 
they are the oasey which the Jearned 
Advooate-General ralied on most strongly. 
I do not propose to refer to the other 
cases sited and the analogous English law 
of Inaome Tax as they have all bsen 
referred to by the learned Chisf Justioe 
and I think if nonnesessary for me to refer 
to, them again. 

. In the oourse of the argument I pat to 
the Advocate. General an extrame oase to 
test his contentizn and to sea how far 
he was prepared to g8. It was this: A, 
invested a lakh of rupees in a money- 
lending business and lent out the whole 
amount in the firat year at 12 per cent. 
interest. At the end of the year Rs, 12,090 
acarned to him as interest but none of 
his debtors paid him anything. The next 
‘year he, ‘unfortunately, lost the whole of 
the oapital and his interest by his debtors 
begoming unable to pay. Is A. liable to 
pay inoome-tax to the Government on 
Rs. 12,000 or not P The Advooate- General 
had to contend and did sontend that A. was 


liable fo pay, even though he had not 


realised any profit at all from his venture 
bat had actually lost the whole of his 
eapital, It seems to me that very olear 
and definite language in a taxing Act is 
nesessary to make us hold thata person 
is liable under suoh siraumatances. The 
Ineome Tax Ast being a fiscal enactment 
has to be, construed strictly against the 
Orown and I oan see no provision in our 
Act to make a “person liable to pay 
tax on unrealised ineomes or profits. On 
the otber hand, all ite provisions indisate 


to my mind that if igonly realised insome 
or profits that is taxable, 

The question what would amount to 
receipt or realisation of an-insoms for the 
purposs ts not one that proparly arises 
on this referense, for, in the ease} stated 
by the Board, it is expressly mentioned 
that the interest in the present əsasa 
was neither ressivel by the assessee 
nor realised by adjustment of ascounts or 
otherwise. But, as my Iearned brothers 
have dealt with the point, I shall briefly 
state my opinion on if. Astual payment 
of cash by the payer to the payee is of 
course no} necessary fo constitute a receipt 
or realisation. Ganerally speaking, I think 
it may ba said that, whenever the payer 
deala with a sum of money dus to the 
payse in any manner arsording to the 
direstions or instructions of the payee so 
as to obtain a valid disoharge for himsolf 
and the payee obtains the benef! theraof, 
there would bə a case of realisation by 
the payee. The payment by a firm of the 
share of the profits dus to a partner into 
a Bank or to his credit in the firm’s own 
books assording to his instrastions would 
amount, in my view, to a realisation by ~ 
him and that, I think, was apparently the 
caso of Mr. Brooks in Oolquroun v, 
Brooks (3) already .referrad to with referense 
to the money in Melbourne. Payment by 
a Bank of interest earned by a Gxed deposit 
to a person’s current acsountin the Bank 
itself would also amount to a rassipt by 
him as held in Matthews v, Cork Oounty 
Oouncit (21). Agaiv, in the oase put by 
the Board, of a Nattukotta Chatty not 
drawing the interest that has acsrued to 
him but leaving it with the payer to be 
added to the oapital and to carry interest 
itself, would also be a oase of realisation 
in thé view I am taking, Roference may 
also be made to the judgment of Lindley, L. J., 
in Gresham Life Assurance Socrety v. Bihon 
(15) on tha point. In each oase when the 
question arises it will have to be desided 
on its fasts whether there has been a 
reasipt or mot, 

Although astual raseipt of sash is not 
required to constituto a realisation of the 
income or profi in my view, I am olearly 
of opinion that a sum of money unrealised 


y 


(21) (1910) 2 Ir, R. 521; 11 Ir, L, R. 704, 
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in any manner by the assessea fis not 
liable to bə ineoluded in the amount for 
whioh he is taxable under the Insome 
Tax Act, VII of 1918. The tax oan bo levied 
during the year when the insoms or 
profit is realised and the Crown, therefore, 
loses nothing in having to wait. J, there- 
fore, agree that our answer to the referense 
- must be in the negative, 

Tar Oourt:—Respondents’ costs will bə 
“paid by Government within three months 
from this date, 

Pleader’s fee will bs Rs, 250, 


M, G, P, 
Answered 12. the negatie, 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Orvis Apar No, 165 or 1919, 
April 22, 1920, 
Present :—Mr. Kotval, A. J. O. 
Musammat SUA-—~Deraxpayt—APPELLANT 
VETEUS 
DUKALU — PLAINTIFF— RESPONDENT, 

Hindu Law—Joint family—-Presumption as to 
jointness—Separation of some members—Burden of 
proof, 


‘Although the ordinary presumption of Hindu 
Law is that a family is joint, yet that presumption 
is displaced by the presumption arising from the 
admitted separation of certain members of the 
family, and a person alleging jointness must 
prove it by other means. The mere fact that 
two brothers were living and messing separate- 
ly would not necessarily indicate separation in 
estate, especially where it is shown that their 
cultivation was joint, and that they divided only so 
much of the produce as was necessary for house- 
hold purposes, and kept the rest for purposes of 
len den. [p. 499, col. 2; p. 500, col, 1.] e 

Appeal against the deoree of the Distriot 
Judge, Raipur, dated the 6th January 1919, 
in Civil Appeal No. 32 of 1918. 

Dr. H. &. Gour, for the Appellant. 

Mr, M. Gupta, for the Respondent. 

JU DGMENT,.—The plaintiff, Dukalv, suad 
the defendant, Suwa, the widow of his 
deceased brother Ghasia, for a three-anna 
four-pies share of a village and soma 
tenaney land. The lower Appellate Oourt 
has desreed the village share, This appeal 


is by Suwa, 
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The question to be desided in this 
suit was whether the plaintiff was separata 
from or joint with Ghasia and Ghasia’a 
deseased minor sop, Puran., lf he was, his 
suif is rightly deoreed against Suwa, who 
claims to hold for her life Puran’s property 
as his mother, 

The lower Appellate Court’s finding ig in 
favour of the plaintiff. In this Court it 
is argued that the burden of proving 
jointness should have been laid on the 
plaintif, since it is admitted that, during 
the lifetime of Dhbansingh, the father of 
the plain'iff, and Ghasis, the latter's three 
step-brothers had separated from the family. 
The position with regard to the burden of 
proof stards thus: plaintiff, as the party 
claiming possession, hass to prove his right, 
He has, therefore, to establish that he and 
Ghasia were joint in estate. For this 
purpore he can rely, in the first instance, 
on the ordinary presumption of Hindu Law 
as to jointness: but this presumption is 
, saucelled by the presumption arising under 
the ruling in Balabuw vy. Rukhmabat (1) 
from the admitted separation of the threa 
step brothers. Plaintiff, therefore, bas still 
to prove the jointness. He has prodused 
evidence which the lower Appellate Court haa 
sonsidered in its etwo paragraphs numbered 
threa and has held that the jointness has 
been proved. The burden of proof appears 
to have been aorrestly laid. The lower 
Appellate Oonrt’s finding, however, is attacked 
by tke learned Oounsel for the appellant, 
He urges that Exhibits P-17 and P.18 on 
which the lower Appellate Court has relied 
do not help the plaintiff, bat if anything 
go against his contention of jointness. These 
Hxhibits contain the statements of Suwa 
herself, The lower Appellats Oourt has 
relied upon the admission therein of joint 
cultivation by Ghasia and Dukalo, but, ib 
is pointed out, that Suwa in the same 
statement also speaks of the employment 
of sounjhias by herself and Duokalu for 
the sultivation and of a division of the 
produes between Dakala and Ghasia or 
herself. It is argued that tha inferenes 
to be drawn from these statements is that 
the joint sultivation was a joint oultiva. 
tion of partners rather than of members of 
a joint family. It is inevidenas (See D. W, 

(1) 80 0. 725; 80 I, A. 130; 7 O. W. N. 642; 5 Bom, 
li R. 469; 8 Sar, P. 0, Ja 470 iv, 0). 
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‘No. 5) that Dukalu and Ghasia divided 
only so mach of the prodace as was nesessary 
for house-hold purposes and kept the rest 
joint for the purposes of lən den. The 
brothers were living and messing separately 
‘and this division was, therefore, natural 
;and does not nesessarily indisate separation 
‘in estate. As to the employment of separate 
.soun hias it is alear that this was after 
‘Ghasia’s death when disputes had arisen 
between the plaintiff and the defendant. 
. [t seems fo me that each piece -of doou- 
mentary evidense referred to by the lower 
_Appellate Oourt is of itself insaffisient to 
‘establish jointness, but; taken together as 
-& whole, the dosumentary and oral evidence 
‘afford a sufficient basis for the lower Ap» 
‘pellate Court’s ffuading that Dakalu and 
Ghasia were joint in estate till Ghasia’s death 
in 1915. The cireamstances relied on by the 
appellant as indicating a partition or separate 
residence, separate dealinga and separation 
-of interests are said tn be evidensed by 
Exhibit P-13. The former two cirsumatanoes 
have been considered and weighed by the 
‘lower Appellate Court in paragraph3 (2), 
Great stress is laid upon Exhibit P 13 
whieh is a report and order in mutation 
“proseedings in 1896. It is said that the 
arrangement referred te therein indicates 
‘a partition or rccasting of the shares of 
.eash of the five sons of Dhansingh: but 
‘it seems to me that the arrangement referred 
‘to is not one between all the five brothers 
‘individually but between the two sets of 
Dhansingh’s sons. The share of eash of 
the five brothers out of the eight-annas 
‘of Dhansingh as originally recorded was 
oneanna seven: pies, except Ghasia’s which 
was one-anna eight pies, so that Ghasia 
end Dukalu had between them three-annas 
three pies and the other three brothers had 
four-annas nine-pies. This re.arrangement 
referred to in Exhibit P-1s apparently 
equalised the shares of the two sets, Ghasia 
and Dukalu getting four-annas and the 
-other three brothers four-annas. Exhibit 
_P-13, in my opinion, does not necessarily 
«prove any division of interest between 
Dukalu and Ghasia. On the whole, L cone 
‘sider that the lower Appellate Court’s finding 
as to Dukalu and Ghasia being joint till 
he death of Ghasia in 1915 is not open 
‘to any legal objection. ` 


The next point urged is the one dealt 
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with by the lower Appellate Oourt in 
paragraph 6 ofits judgment, Itis contended 
that as Sowa had, during Paoran’s lifetime, 
demanded the separation of Puran’s share, 
the latter became divided from Dakalu 
according to the ruling in Girja Bat v. 
Sadashiv (2). The lower Appellate Court’s 
finding on this point is this:—" In the 
first plase, we have only the corroborated 
testimony of D. W. No. 4 that Suwa had, 
during Puran’s lifetime, asked for the’ 
separation of his share. But even if she 
did so, thia would not have the eftest 
suggested. Puran was @ minor and a suit 
cannot be brought by or on behalf of a 
minor to enforces partition unless on the 
ground of malversation or some other oir- 
cumstances whioh made it for his interest 
that his share should bs set aside and 
secured for him. Jt was open to Suwa 
to bring a suit for partition as next friend 
of Puran, bat, unless she satisfied the Court 
that a severance of Puran’s share was in 
his interest, no disruption cf the co-parsenary 
would take place, . Mere declaration of 
Suwa of a desire to enjoy Puran’s share 
separately would not effeot a severance.” 

It seems to me unnesassary in the 
present sase to go into the legal question 
as to the effect of a demand by the guardian 
of a minor of a separation of the minor‘s 
share (although Iam inelined to hold that 
the soneluzion of the lower Appellate Oourt 
on the point is correat), for it is not held 
by that Court that the demand is proved. 
The learned Counsel for the appellant has 
been unable to point out any other evidenes 
of the demand than that of D. W. No.4 on 
whose unoorroborated testimony the lower 
Appellate Court has apparently deslined to 
rely, No doubt, the lower Appellate Oourt 
has not in so many words said that the 
dematid is not proved, but this I, take to 
be its finding, In any oase, proceeding 
under seotion 103 of the Civil Procedure 
Oode, and having given the parties an 
opportunity of putting their case on the 
point. of the demand before me, I find 
that the demand is not proved. No other 
point is pressed, The appealfails andis 
dismissed with sosts. 


Appeal dismissed. : 
(2) 37 Ind. Cas. 821; 12 N. L. R. 118; 200. W. N. 
10t6; 14 A. 1. J. 822, 20 M. L, T. 78; 1916) 2 M. W, 
N. 6b; )5 Bom. L. B 62]; 4 L. W. 114; 240. L. J. 207; 
31 M, L. J, 455; 48 O, 1081; 48 I. A, 151 (P, O), 
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MADRAS HIGH COURT. 
Civin Appea No. 305 or 1918, 
March 9, 1920. 
Present :—Sir Abdur Rahim, Kr., Officiating 
Chief Justice, and Mr. Justias Moore, 
V. E.N, K. R. M. A, VENKATA- 
CHELLAM CHETTY AND ANOTHER— 
Prarmtires Nos. 2 AND 4—~ApPELLANTS 
versus 
YV. E.N. K.R M. A. RAMANATHAN 
OHETTY AND OTHERS—DEFFNDARTS 
Nos, 1, 3, 5,6 anp 7 AND Deranpants Nos, 2 
. TO 8—RESPONDENTS, 


Partnership—Sutt against partnership by third 
party—Submission to arbitration by partner sued— 
Awarg— Liability of other partners—-Payment under 
award—Contribution, whether can be claimed-——-Nattu- 
kottai Chetties, transaction between-—Interest, rate 


of, 


Where one of several partners submits a dis- 
pute whichis the subject of a suit to arbitration, 
the award passed on such submission will not bind 
the other partners at the instance of a third 
party. [p: 502, col. 1.] l 

Stead v. Salt, (1825) 3 Bing. 101; 180 E. R, 
452; 10 Moore 389; 3 L. J. (0 s.) C.P. 175; 28 R. R. 
602, Ram Bharose v. Kallu Mal, 22 A, 125; A W.N. 
(1900) 12; 9 Ind. Dec. (Nn 8.) 1120 and Datoobhoy v, 
Fallu, 1 Bom. L, R. 828, followed. 


Where, however, a partner in good faith submits 
the claim of a third party against the firm to arbi- 
tration and that partner has to make payments 
in accordance with the award passed on the sub- 
mission in good faith then, in the absence of 
anything to show that the award is vitiated by 
illegality, he is entitled to claim contribution 
ne bis partners on the basis of that award. į p. E02, 
col 2. 


Dwarka Nath Sarkar v. Haji Mahomed Akbar, 
24 Ind, Cas. 307; 27 M. L, J. 192 18 0. W. N. 1025; 
J L. W. 697; (1914) M.- W. N. 876; 16 M. L, 


T, 521; 21 o. L J. l; 17 Bom. L. R. 6 (P. 0.), ‘ 


explained. 


Appeal against the deoree,, dated 17th 
September 1917 of the Court of the Tempo- 
rary Subordinate Judge, Sivageangs, in 
Original Sait No, 151 of 1912. 


FAOTS appear from the judgment. 


Mr. K. V. Krishnuswami Azyar, for the 
Appellants.——-The lower Court sbouid have 
decreed the claim for contribation, A partner 
has the power to bind his oo partner by a 
bona fide submission to arbitration, Tie 
award passed on such submission-is equally 
binding on the non referring partner. At any 
rate, where money has been bona fide paid 
Gn the basis. of the award, the payer oannot 


be deprived of his right to sontribution., 
Whatever may be the right of a third party, 
sreditor of the firm, to enforee the award as 
against the partners who did not submit to 
arbitration, at any rate, as between the 
partners inter se, the aots of a partner honest- 
ly done in furtherance of the interests 
of the partnership bind the other partner. 
The right follows from the general incidents 
of the partnership relationship. 

Mr. A, Krishnaswamt Aiyar, for the Respond: 


‘ ents.—One partner slone cannot submit to 


arbitration so as to bind his oo-partners at the 
instanee of third parties. See Stead v, Salé 


- (1), Datoobhoy v. Vallu (2), Ram Bharose v, 


Kallu Mal (3). 


JUDGMENT.—The plaintiffs and defend- 
ants are Nattukottai Cfetties oarrying on. 
business in Akyab, They had a separate 
money-lending business of their own, It 
appears thet they entered inton partnership 
with respsot to a business in paddy as 
commission agents. They used to buy 
paddy for customers on 6ommission and 
send it to their customera in India, The 
business, however, was conducted by the 
plaintiffs and defendants sapsrately with 
their own customers and independently of 
saogh other. it was carried on in the 
separate names ot the plaintiffs and the 
defendants and, so far as we san gather, 
they ware to- oonduot the business entirely 
in their own way, but whatever was tha 
profit or loss in the businers as sondasted 
by either party, that was to be shared by 
the other party cqually. There was, af 
firat,a suit for dissolution of this partner. 
sbip but it was dismissed on the ground 
of limitation. The presgnt suit is instituted 
by the plaintiffs for sontribution, with 
respest to certain sums paid by them in 
sonnestion with the joint business in paddy 
and in the appeal the learned Pleader 
for the appellants-plaintiffs has sontested 
the finding of the Subordinate Judge with 


yespect to three items. 


The first refers to the amount resovered 
in Original Suit No. 80 of 1910 by the 


(1) (1825) 3 Bing. 101; 139 E R. 452% 10 
Moore ?82; 3 L.J..0.8.) O P. 175; 28 R, R. 602, 

(2) 1 Bom. L. R. 828. 

(3) 22 A. 185; A. W. N. (1900) 12; 9 Ind. Deg, 


(N. s.) 1120. 
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plaintiff in the suit against the present 
plaintiffs Nos. 1 and 2. Inthat suit tha present 
defendants (respondents in the appeal) were 
not made parties ‘and the present appel- 
lants who were the only defendante agreed 
to the submission of the suit to arbitration, 
The arbitrators passed an award finding 
that a sum of Rs. 2,400 was due to the 
plaintiffs in that ‘snit. Some small items 
‘soncerned in that suit admittedly did not 
relate to the partnership in question. Those 
are asumof Rs. 66-9-3, a sum of Rs.°38 8 9 
and a sum of Rs. 31.6.0 mentioned in the 
plaint, Exhibit A. The appollant’s contention 
. is that the rest “of the items to which 
the award related formed part of the 
partnership transaction. The praatics adopt. 
` ed apparently was” for the plaintiffa and 
the defendants to adjust the rights and 
liabilities with respect to each transaction 
soon after it closed. In aceordanse with 
that practice, they adjusted their accounts 
with respsot to the dealings with the 
plaintifis in Original Suit No. 80 of 1910 
on the basis that a sum of Rs, 662-90 was 
due by the partnership to the plaintiffs 
while, under the award in the suit whioh 
was filed afterwardre, the appellants wera 
made liable, as already stated, for a sum 
of Rs.2,400, less the three items men- 
tioned above. The amount olaimed in the 
suit was, however, more than Rs. 5,000, 
The learned Judge held that the award 
was not binding on the present defend- 
ants as they were not parties to the 
suit and the reference to the arbitration, 
-He relied on Lindley on Partnership, 8.h 
Edition, page 164. There can ba no 
doubt, as laid down there, and in the 
rulings referred to therein, e. g,, Stead v, 
Salt (1), that where a partner has 
submitted to arbitration, the award passed 
on suoh submission will not bind the other 
partner, at the instance of the third party, 
The ground on whioh this ruling is founded 
is obyious, that submission b3 arbitration 
ordinarily does not some within the £oope 
of a partnes’s authority so as to bind the 
other parinere, This ruling has baen fol- 
lowed in Ram Bharose v. Kallu Mal (3) and 
Datoobkoy v. Vallu (2) and we may take 


it that the rule is well established” and 
cannot be questioned. But the question 
here is not between a partner and a 


stranger but between the partners inter se, 


The point for determination is, whether, 
when a partner has in good faith sub- 
mitted the olaim of a third party against 
a firm to arbitration and that partner had 
to make payments in acsordance with the 
award passed on the submission, he wonld 
not be entitled to slaim sontribution from 
hig partner on the basis of that award. 
There is no express authority on this point, 
One whish has been bronghé to our notice as 


. being nearest to tha present oase is the 


ruling of the Privy Oonnsil in Dwarka 
Nath Sarkar v. Haji Mahomed Akbar 
(4). There the question was sought to be 
raised for the first-time in the Appellate Court 
and their Lordships of the Privy Oonnoil 
held that if shonld not have been allowed 
to be so raised. The qnestion whether a 
legal representative of the deceased partner 
should ‘be bound by the rəferenos made by 
a surviving partner in relation fo a partner- 
ship contrast was not a pure queation of 
law to be decided withont referense to the 
fasts of the case ; and it was held that the 
High Court was in error in permitting the 
question to bə raised for the first time 
in appeal. That passage, at least, suggests 
that there may be siroumstans3s in a parti- 
eular oas whieh wonold justify the Court 
in holding that the Jagal repansentative of 
the deseased partner was bound by a refer- 
ence by the surviving partnor eee to a 
partnership contrast. 


Mr. Krishnasawai Aiyar, the learned Vakil 
for the respondenta, however, urges that the 
surviving partner’s puwers are wider than 
those of an ordinary partner after the 
dissolution. Tost may be so, generally 
speaking. Bat itis a well established ‘rule 
relating to partnership that if one partner 
has the authority to settle ascounts relating 
to parimership and to give release with 
respect to partnership debts he ean be 
sued alone on a sontrast entered into by 
hir, and his other partner woald be bound 
by the dearee so obtained. That being so, 
it isnot easy to understand why, in å oase 
where a partner is sued alone, he should 
not be at liberty to agree to a submission 
and why the award on such aubmission 
should not, as between him and his go- partner, 


(4; 24 Ind. Cas, 307; 27 M. L. J. 192; 18 C. W. N. 
10-5; 1 L. W. 697: (1914) M. W. N. 876; 16 M, L. T 
621; 2! O, L, 7.1; 17 Bom. Li R. 5 (P.O). 
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be good and sonolusiya evidensa of the 
liability of the firm, It is not contended 
in this oase that the sabmission was not 
bona fide, In faot, it was as mush the intereat 
of the plaintifis as would have been that 
of the defendant, if he was a party to the 
suit, to resistan unjust olaim and if the 
plaintiffs thought that the submission was the 
best way of settling the dispute, there is 
no good reason for holding that his partner 
should not sontribute to the amount desreed 


by the award. As the submission was bona ' 


fide, and as it has not been shown that the 
award was vitiated-by any illegality, wa must 


hold that the dafendants are liable on the 


basis of the award, On that basis the plaint- 
iffs would be entitled to get from the defand- 
ants the sum of R3. 800 with interest from 
the-date of the award. 


The next point taken in appeal refers to 
the expenses of certain litigation in Origin» 
al Suit. No. £0 of 1910, already referred 
te, and of Original Suit No. 118 of 1910. 
The lower Court disallowed the slaim on 
the ground that the entries in the assounts 
stand inthe name of one Palaniappa Chatty 
who was the agent of the plaintiffs, Bat 
if the money waa spent through that agent 
there seems to be no reason why, on that 
account, the amount so spent should ba 
disallowed simply besanse the amoants are 
entered in the name of the persoa who 
actually disbursed them. Mr. Krishnasawmi 
Aiyer, however, argued that there is really 
no evidenss that the sum olaimsed under 
this head was actually spent on atoouant of 
the suits relating tothe partnership trangae- 
tions. We have the asosante, Exhibits § 
and T series, and the .ayidense of one of 
the plaintiffs that the entira expenses ralating 
to the litigation amounted to the sum entered 
in the Schedule D of tha plaint, that is, 
Rs. 865 !30. Thora was nd serius attend 
. made to show that thia i3 insorress. We, 
therefore, hold that half of this amount shoul 
have been decreed to the plaintiffs, 


As regards tha third point, if ralatea to 
the rate of interest. The Sabordinate Judge 
has allowed interest at 6 per oant. but tho 
defendant’s own evidence is that the u:u | 
rate, that is the Madras rate of interest 
prevailing among the Chetties is 8$ per sent. 
That, we think, is the rate whish should 
he awarded, The deoree will, therefore, ba 
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modified in accordanes with the abova find- 


ings. The appellants will have their sosts 
from the respondents. 
M. C P. 
Decree modified, 


LAHORE HIGH COURT. 
Sgecono Orviz APPHAL No. 2412 or 1916. 
June 3, 1920. 
Present :-—~Mr, Justico Ohevis and 
Me. Justice Dundas. 
BHOLA SINGH AND otsers—PLAINTIFES — 
APPELLANTS 
Verais 

BABU AND OTRERS— DEFENDANTS 


— RESPONDENTS. 
Custom—Succession—Daughter versus collaterals of 
seventh degree—Birk Jats of Tahsil Phillaur, Jullun- 
dur District, 


Among Birk Jats of the Phillaur Tahsil a daugh.- 
ter excludes collaterals of the seventh degree from 
succession to ancestral property. [p. 504, col, J; p. 


606, col. 1,] 
Second appeal from the deoree of the 


Diatriot Judge, Jullundur, dated the lst June 
1916, affirming that of the Subordinate Judge, 
First Clas*, Jullandor, dat3d the 29th Fab- 


raary 1916, 
Mr, Ocertel (with him Mr. Cooper), for the 


Appellants. 

Me. Saraswati Ram, for the Respondents. 

JUDGMENT.—One Saoshet Singh, a Birk 
Jat, of village Birk, Tahsil Phillaur, Distrio’ 
Jullundur, effected certain alienations of 
landed property and houses in favour of his 
step-sons, which have been from time to 
time deslarad to ba inoffestive, to destroy the 
rights of his sollaterals, the present plaintiffs, 


' after his death. 


Sushet Singh is now dead and these 
threa saits have been brought by some of 
his collaterals against the raprasentatives 
of the alienees for possession of their shares 
in the property of the deceased; all three 
suita have been dismissed in the lower Courts 
by jadgments proceeding on a common ground, 
so that the appeals preferrad by the plaintiffs 
can sonveniently be disposed of in one judg. 
ment, 
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The defenee set up in the lower Oourts 
is that the plaintiffs are sollaterals of the 
deceased, Suchet Singb, only in the saventh 
degree, reckoning the generations commensing 
with, and including the deseased, upwards 
until the common auocestor is reached. He 
being also sounted, and inoluded, and being 
so remote are exsinded by Suchet Singh’s 
daughter, Musammat Basanti, from suosesding 
to his estate. 

Both Courts have desided that, in the 
presense of Musammat Basanti, the plaintiffs 
have no locus standt to maintain the suit 
but the District Judge has granted tha 
necessary vertiñoate for a seconi appaal 
on the ground of custom, In appeal, it is 
first objested that the respondents failed 
to raise the question of Musammai Basanti's 
right to exclude fiér father’s osollaterals 
when they had the opportunity in the de- 
elaratory suits and that they sannot now 
do so, 

- The question, however, was not material 
in the previous suits as Musammat Basanti 
aould not herself question the asts of her 
father, and if was in any oase open to the 
reversioners to protest their own rights by 
obtaining declarations in respesi of Suchat 
Singh’s alienation irrespestive of the pos- 
sibility of their exclusion by a danghter. This 
objeetion, therefore, has no foroa, 

Next, if is argued that Suchet Singh 
has definitely excluded Musammat Basanti 
from succession by the operation of his 
Will whieh is one of the alienations affeated 
by the deslaratory suits and that she cannot 
in any case slaim to sueased to his property. 
We do not think that the plaintiffs oan 
be allowed to turn round nowand raly on 
Sushet Singh’s Will seeing that they have 
already obtained a declaration that it is in- 
valid in a suit against the same defendants. 

The existence of a Will depriving Musam.- 
mat Basanti does not, therefore, prevent the 
defendanta from raising the defences that she 
exeludes the plaintifisin the sucssssion, and 
that suesession has not yet opened out to the 
plaintiffs. 

The main question in the appeal remains, 
and that is, whether by custom amongst 
these Birk Jats of the Phillaur Tehsil a 
daughter exoeludes collaterals of the seventh 
degree from suscession to property whioh 
must, for the purposes cf this snit, be 
assumed to be anocegtral, the issue whether 
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the property is anssstral having apparently 
been decided against the presenti defendants 
in the previous litigation. 

The question of onus is of somes import- 
anes in the desision of the question of suasas- 
gion batwean daughter and collaterals. 

In Bholi v, Man Singh (1), Chatterji, J., 
discussed. the point at some length and don- 
cluded that, up to that time, thera was no 
definite expression of opinion having a 
binding forea in favour of sollaterals of 
any degree as against the daughter to be 
found in tbe authorities of the Chief Court 
and thafaunongst Hindu Chuhan Rajputs of 
the Naraingarh Tahsil, Ambala Dis'rict, 
collaterals in the sixth degree had failed 
to prove their right to exsludea daughter, 
This authority is often quoted in the judg» 
ments of original Courts and is, perhaps, 
regarded as laying down a muoh more 
definite presumption in favour of a daughter's 
righta than oan be astually deduced from 
the yery guarded wording of the judgment ; 
but if suah desisions are found to have 
been generally asquiessed in by the parties 
and acsepted as finally settling the sussession 
this fast must undoubtedly sarry weight in 
the present casa. 


Now, there undoubtedly are a number of 
suoh desisions in racant years in the Jul- 
lundar Distrist, and these seem to have the 
more forea as they operate to limit the 
old view held ia the Jallandar District 
generally and in the Phillaue Tahsil parti. 
sularly, that agnates of any degree exclude 
daughters (Roe’s Tribal Law, published 1895, 
page 135). 

In Khatre Khon v. Ghulam Ghaus (2) it 
was held that, amongst Muhammadan Naru 
Rajputs of the Phillaur Tahsil ths onus lay on 
the daughter to show that she excladed 
collaterals in the fifth degree, and that the 
onus had not been discharged in that case. 

On the other hand, Mr. Waring, Divi- 
sional Judge, Jullundur, has laid the onus 
amongst Muhammadan Rajputs of the dis- 
trist on collaterals of the seventh degree 
to show that they did exolude daughters 
(Judgment of 3rd November 1908). 

The Munsif, Sher Ahmad Khan, desided 
that, amongst Hindu Jats of the Nawan- 


(1) 86 P. R., 1908; 146 P. W R, 1909, 
(2) 10 Ind. Cas 387; 82 P. R. 1911; 238 P. L,R, 
1911; 46 P. W, R, 1911, 
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shahr Tahsil, sollaterals of the ninth degree 
were excluded by daughters in sueocession 
to anosatral land (24th November 1909). 

This desision as regards these same Jats 
was repeated in the judgment of Lala 
Rangi Lal, Subordinate Judge, on 15th 
April 1913. 

On 25th January 1915 Lala Sri Ram 
Poplai desided that, amongst Hinda Jats 
of Nawanshahr, daughters exolude collaterals 
of the sixth degree in succession to ansestral 
land, The area is sonsiderable, 113 kanals, 
and this ease is deposed to in the oral 
evidence in this suit. 

After this, Ahmad Hussain, Munsif, found 
on 22nd Desember 1915 that amongst 
Hindu Jats of Nawanshahr daughters er- 
eluded collaterals of the fourth degree, 
but the land in suit was not found to be 
ancestral, 

In the Nakodar Tahsil Lala Rangi Lal, as 
Distriot Judge, fonnd as long ago as 30th 
April 1912 that amongst. Hindu Jats 
daughters exolude collaterals of the seventh 
degree even though the land he aneestral 
and the area large (45 acres and shamilat 
in addicion). 

There are also two decisions of Tahsil 
Phillaur amongst Hindu Jats, one of Ali 
Muhammed, Subordinate Judge, on 26th 
June 1914; where daughters excluded 
collaterala of the tenth degree and another 
of Sri Ram Poplai of 17th February 1914, 
confirmed by Mr, Prenter, Divisional Judge, 
on 10th July 1914, in which daughters 
excluded collaterals of the seventh degree, 
but in neither of these two oases was it 
shown that the land was ancestral of the 
contesting sollaterals. 

These eight desisions have all actually 
governed the snesession to sonsiderable 
areas Of land and this fact osertainly 
renders it probable that the view formerly 
held in the Jullundur Distrist is subjest 
in practice to sonsiderable limitation. This 
is resognised in the new compilation of 
the Customary Law of the Distriot by 
Rai Bahadur Bhai Hotu Singh in 1918, 
He says (Q. 45 A) that daughters are only 
excluded by ocllaterals up to the fifth 
degres in the three Tahsils of Jullundur, 
Nakodar and Phillaur and up to the seventh 
degree in the Nawanshahr Tahsil, the 
only dissentients being Muhammadan Rajputs 
. of the Phillaur Tahsil, This yolume appears 
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to ba the result of detailed inquiry made 
direstly from the tribes themselves, the 
answers given being independently verified 
by instances, and it is notiseable that the 
question was a new one framed by the 
Settlement Officer himself, 

This rtwaj i-am, therefore is, as found by 
the Privy Council, “admissible in evidenes 
to prove the facts therein entered subjest’ 
to rebuttal, The statements contained in 
it form a strong piece of evidence in support 
of the custom whish it lay upon the 
plaintiffs to rebut.” Beg v. Allah Ditta (3). 

It is in this case directly supported by 
instanses which give additional weight to 
its pronouncement, and it certainly appears’ 
to lay the burden of rebnittul heavily upon 
the plaintiffs and no evidensa in favour 
of the plaintiffs has Been referred to by 
Counsel nor does any. appear vpon the 
record. i 

A few reported sases from other districts 
have been referred to and may be briefly 
noticed, 

In Partapo v. Ása Ram (4), after a 
diseussion of many authorities, it was 
held that, amongst Hindu Rajputs of 
the Ludhiana District, a daughter excludes 
collaterals of the seventh degree in sno: 
cession to ancestral property. 

Jiwan Singh ve Musammat Har Kaur (5) 
was a oassof Wirk Jats of the Gujranwala 
District. It was then remarked : “The weight 
of authority and oertainly the more resent 
deoisiors are distinetly in favour of the son- 
tention that the onus lies on oollaterals more 
distantly related than the fifth or, at any 
rate, the seventh degree to show that they 
are entitled to succeed in preference to a 
daughter of the deseased,” As in that 
case the collateral was in fact outside 
the seventh degree the dasision was given 
without hesitation ‘in favour of the 
daughter, 

In Satde Khan v, Musammat Amtr-un-nissa 
(6)amongst Muhammadan Rajputs of Jagraon 


18) 88 Ind. Cas. 364; 45 P. R. 1917; 12 P. W. R. 
1917; 21 M. L. T. 310; 82 M, L. 3. 615; 19 Bom. L. R, 
288: 15 A, L. J. 525; 21 O. W. N, 842; 44 0, 749; 26 
O. L. J. 175; 44 I. A. 89 (P. 0.). 

(4) 19 Ind. Cas, 211; 96 P. R. 1913; 208 P. L,R, 
1913; 221 P. W. R. 1913. 

(5) 22 Ind, Cas. 415; 41 P.R. 1914; 51 P, L.R, 
1914; SAP. W. R. 1914. 
ae 45 Ind, Cas, 966; 94 P, R. 1918; 109P. W. R. 
19.8, 
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Tahsil, Ludhiana Distriet, the onus was 
laid on osollaterals of the sixth degree to 
prove that by custom they exaladed daagh. 
ters in susse3sion to ancestral land, and 
they failed to discharge the onus. 
_ Finally, there is a case Ishré v 
Bhola Sings (7) “in whioh it waa held 
on the riwa)j-t-am and in the absense of 
evidences to the contrary that amongst 
Hindu Jats of Jallundur District a daughter 
does not exelude sollaterals in the fifth 
degree in suosession $o ancestral property. 
This ie, however, in assordansce with the 
7iwaj-t-am whilst in the present oase the 
riwa)-t-am is against the plaintiffs-appellants, 
The onus in the present sase was on 
the collaterals to prove that by oustom 
they excluded the daughter, and this onus 
they have desidedly failed to disoharge, and 
their appeal is dismissed with oosts, 


Appeal dismissed, 


- (7) 52 Ind, Cas, 152; 67 P. W., R. 1919, 





BOMBAY HIGH COURT. 
Seconp O1v.t Aepean No. 249 or 1919. 
` March 11, 1920, 

Present :—Sir Norman Maelsod, Kr, 
Chief Justise, and Mr. Justice Heaton. 
GORDHANDAS V:THALDAS— 
DEFANDANT—ÅPPELLANT 
Versus 


MOHANLAL MANEKLAL DOSHI — 


PLAINTIFF — RESPONDENT, 
Covenant restricting user of land, whether runs 
with land —Registration, whether notice. 


A covenant by which the covenantor restricts 
the ordinary user of his property does not ron 
with the land, and is notbinding on a purchaser 
without notice. [p' £08, col. 2.] 

Registration does not necessarily give notice to 
anybody of anything. But if a registered docu- 
ment is so indexed that an inquirer anxious to 
ascertain whether there are documents relating to 
a property which he proposes, for instance, to 
buy, can find from the index documents relating 
to that property, then it will ba held that he has 
notice of those documents, because if he made the 
inquiry, which as a prudent man he ought to make, 
then they would come to his notice, [p, 607, col. 1.] 


‘Court. 


Sesond appeal from the dasision of the 
Distrist Judge, Ahmedabad, in Appeal 
No. 503 of 1917, canfirming the decreas passed 
by the Subordinate Judge at Nadiad, in Oivil 
Suit No. 272 of 1916. 

Mr. G. N. Thakor, for the Appellant, 

Mr. H. V. Divatia, for the Raspondent. 

JUDGMENT. 

Macron, O. J.—The plaintiff sued to 
obtain certain reliefs by way of injunetion 
against the defendants. He bad obtained 
a decree in the Trial Court whioh was 
upheld in first appeal. The defendants 
now appeal to this Court, and the real 
question is, whether they had notice of the 
agreement which was made between the 
plaintiff and their vendor. It seems to 
have been assumed by both the lower Courts 
that, basause thas document, was registered, 
therefore, the defendants must have had 
noties of it. It has not been argued, 
and I do not think it oan be argued, that 
the agreement oreates an interest in the 
defendants’ property in favour of the 
plaintiff or an easement ‘therein. It is 
merely a restrictive covenant by which the 
defendants’ vendor restristed the ordinary 
user of his property. Such a sovenant 
would not ran with the land, and would 
not ba binding on the purshaser unless he 
had notise. The question of faot whether 
the defendants could have had notice of 
this particular agreement if they bad 
inspected the register in the ordinary 
course has not been gone into in the Trial 
No oral evidensa was led. The 
defandants admitted exeoution of the doeu- 
ment by their vendor,and the Judge seems to 
have some tothe conolusion from this that the’ 
plaintiff had knowledge of the agreement 
when he bonght the property. Bat, unlesa 
the defendant would have found this 
agreemant*in the register when he went 
to inspest the register, as he onght to 
have done as a prudent purchaser, it 
sannct bs said that he had sonstrustive 
notice. If the property to which this 
agreement refers ig in ih3 index of the 
register, so that on the defendant inspecting 
the index would have found it, then it can 
bea said that the defendant had sonstrus- 
tive notise of it. That is a question which 
gan only bs desided by taking evidence 
an to the state of the register, and where 
this agreement was entered into. Thera. , 


Vel, LIX) 
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fore, the following issues must go baok to 
the Trial Court:—-(1) Whether the defend- 
ant had astual notice of the agreement in 
suit? (2) Whether he had constructive 
notice, that is to say, if he had inspested 
the register in the ordinary way as 4 
prudent purchaser, would he have found 
this agreement? Findings to be returned 
in four months after the record reaches 
the Trial Court. Otherwise, as the appeal 
has susseeded, the suit will be dismissed. 
As tbe plaintiff has been in fanlt, he must 
pay the costs in this Court and the Court 
below. The sosts in the Trial Court will be 
costs in the eause, Same order in Second 
Appeal No, 250 of 1919. 

Heaton, J.—I agree, There seems to be 
a good deal of misapprehension about 
registration and its effeot as notise. Ro- 
gistration does not nesessarily ‘give notice 
to anybody of anything. Bat if a re- 
gistered document is so indexed that an 
inquirer anxious to ascertain whether there 
are documents relating to a property whioh 
he proposer, for instance, to buy, oan find 
from the index documents relating to that 
property, then it will be held that he has 
notice of those doouments, besause if he 
made the inquiry, which asa prudent man 
he ought to make, then they would some 
to his notice. The particular dosument we 
.are concerned with was not a transfer of 
any property, but an agreement. It is 
an agreement entered into by two persons,. 
the vendor to the defendant and the 
plaintiff, and it relates to two propertier, 
the property belonging to the defendant’s 
vendor and the property belonging to 
the plaintiff. How it is indexed in faot we 
do not know. The matter has never been 
inguired into. I¢ is quite possible it might 
ba indexed in various ways. It might be 
indexed under the namesof the contrasting 
parties. That would not give notice for 
the purpose of this oase. It might be 
indexed by a referense to the property 
belonging to the plaintiff and that, agair, 
would not be notiee for the purpose of this 
ease. But if it is indexed in relation to the 
defendant's property, then, no doubt, it would 
be notise, 

Tesues remitted, 
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MADRAS HIGH COURT. 
Seconp Civic APPHAL No. 604 or 1918, 
Apri] 8, 1920. 

Fresent :—Mr. Justice Oldfield and 
Mr, Justice Seshagiri Aiyar. 
MUTHUSAMI SWAMIAR AND ANOTHER 
— PLAINTIFF AND LEGAL REPRESENTATIVE oF 
Tae DECEASED PLAINTIFF- APPELLANTS 
VETSUSE 
SOMOC KANDIAR AND OTHERS == 


DEFENDANTS — RESPONDENTS. 
Provincial Insolvency Act (III of 1907), ss, 2 (1) 
(8), 18, 52 (1) (a)—Adjudication, order by Official 
Receiver—Insolvent’s estate, whether vests in Official 
Receiver. 


Where, in exercise of the powers delegated to 
him under section 62 (t) (e) of the Provincial 
Insolvency Act, an Official Receiver makes an order 
of adjudication the insol¥ent’s estate does not 
thereupon vestin him under section 18 of the Act, 
it only does so in pursuance of an order passed by 
the Court, and in exercising the delegated powers 
the Official Receiver is not @ Court within the 
meaning of section 2 (1) (8) of the Act. ip. 607, col. 2; 
p. 508, col. ; p. 509, col, 1.] 

Second appeal against the deoree of the 
Court of the Temporary Subordioate Judge, 
Tanjore, in Appeal Sait No. 135 of 1917, 
(Appeal Suit No. 1&3 of 1917, District Court, 
Tanjore), preferred against the decree of the 
Court of the District Munsif, Tiruvadi, in 
Original Suit No.3 of 1916, 

Mr. T. R. Vencairama Sastri, for the Appel- 
lants. 

Messrs. O, A. Seshagiri Sastri and E, R, 
Ringasawmy Atyangar, for the Respondents, 

JUDGMENT, 

Oxprietp, J.~-Plaintiff, here appellant, 
purchased the mortgage right now sued 
on at a sale held by the Official Receiver, 
Tanjore District, in the insolvency of 4th 
defendant and has sued Ist ‘defendant, the 
mortgagor, to recover by sale of the mortgaged 
property. The only defense with whioh 
we are, concerned at present ir, that plaintiff 
did not obtain the mortgage right by his 
purshase basause it had not vested in 
the Offisial Reassiver and could not be eold 
by him. The lower Courts sacepted this 
with reference to Oficial Receiver of Trichi- 
nopoly v. Somasundaram Ohettiar (1) in whioh 
two learned Juges held that when, ag in 
the present cass, an adjudication of insol- 
vency is made by an Offisial Receiver in 
the exercise of the powers delegated to 
him under seotion 52 (1) (a), Pcrovinoial 

(1) 34 Ind. Cas. 602; 30 M, Li J, 418; 
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Insolvensy Act, the insolyent’s estate does 
not vest in him under sestion 18, or avy 
other provision, and will not do so, unless 
an order vesting it in him is passed by 
the Court. Oficial Recercer of Trichinopoly v. 
Somasundaram Chettiar (1) has not been 
judicially noticed except by one of the 
learned Judges responsible for it in Firm 
of Ramakrishna Iyer v. Official Recetver, 
Tinnevelly (2). The reasoning supporting the 
portion of the judgment in question is very 
shortly stated, but the conslusion reached 
must effest insolvency practice throughont 
the -Presidensy. That conelusion entails the 
Official Reseiver’s inaction after passing 
the order of adjudiesation, until he has re- 
ported his doing: so to the Court, which 
originally entertaingd the insolyensy pebi- 
tion, and has obtained its order appoint- 
ing him Receiver and vesting the estate 
in him. Any postponement of the vesting 
of the estate in an anthority more competent 
to administer it than that Court is to be 
depreaated and may have disastrous results, 
if moveable property is in question, We 
think it necessary to satisfy ourselves that 
this’ result is inevitable by elose ecrutiny 
of the law. It is urged first, that it is 
not, because the Official Receiver in the 
exercise of his delegated powers under ses. 
tion 52 besomes the Court’ for purposes 
ancillary ‘to that exercise, of which the 
vesting of the insolvent’s estate in the 
Court? under seotion 16 (2) ig one. This 
can be rejected shortly. The atages of 
adjudication aud administration are distinot 
under sestion 52, The Offisial Ressiver does 
not become the ‘Court’ in the exersise of 
his delegated powerr, but under seation §2 
(2) his ordere, or acts are merely to be 
deemed to be those of the Court,’ and he 
does not come within the definition of the 
Court? in section 2 (1) (g). Allaptchat v. 
Kupppat Pichat Rowther (3). ; 

To turn to more substantial sonsidera- 
tions, the decision in Oficial Recev:er of 
Trichinopoly v. Somasundaram Chettiar (1) 
was reached with reference to the pro. 
vision in seotion 16 (2) (a), for the vest- 
“ing of the estate in the Court cr in a 
Reseiver as hereinafter provided ” and the 
gonstrustion of the last three words as 
relating only to the provision in sestion 18 

(2) 40 Ind. Cas. 170; 5 L, W. 507; 32 M. L. J. 520, 

18) 89 .Ind, Cas. 429; 40 M, 752; 82 M. La, J, 449, 
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(1) for the appointment of a Reseiver and 


the vesting in him thereupon of the estate. 
Reliance is placed on the absence of any 
provision for vesting in aeotion 19 re. 
lating to Official Reeseivers, and the argu- 
ment that the Ast does not provide for if, 
exsapt in connection with an appointment, 
which is, therefore, neseasary in each oase, 
The alternative contention is that, under 
section 19 (2), the Official Reseiver be» 
comes by operation of law the Reseiver 
in eash case and that sush Reoeiverships 
also and not only those sonferred by 
appointment under sestion 18, are within the 
purview of the words already referred to, “as 
hereinafter provided” in ssotion 16 (2) (a). 

The balanse of conyeniense is, a8 I have 
pointed out, in favour of ths sesond of 
these sonstructions Buta sonsideration ot the 
wording of gestion 18- (2) and of the Eng- 
lish Ast, on which this prossdure is found- 
ed, forbids its adoption, For sestion 18- 
(2) assumes, by its reference to an order 
of appointment of a Ressiver, that such an 
order is to be passed, even if the Offisial 
Receiver is to aot; and, although there is no 
separate provision for such an order, 
this reference oannof be disregarded. 
Its significance, and probably its origin, 
are disclosed by comparison with section 9 
of the English Bankruptey Act of 1883 
under which “on the making of a re- 


‘seiving order an Offisial Reseiver shall be 


thereby constituted Reasiver of the property 
of the debtor”, the word ‘thereby ’ 
supporting no appointment by mere implisa- 
tion, since, as the forms of receiving order 
Nos, 28 and 29 show, a distinet order con.» 
stituting a Ressiver for the estate is to be 
passed, The nesessity for such an order is 
accounted for by the faot that in England, 
as sestion 66 (8) ofthe Ast and rule 323 A 
framed under it show, the sontingency of 
the existence of more than one Offisial 
Reossiver for each area is contemplated ; 
and itis possible that, although no explicit 
referense is made to this contingency in the 
Indian Aot, it was in the mind of the drafts- 
man and is provided -for in gestion 19 (2); 
the introduction of the procedure authorised 
by section 17 of the Presidency Act with its 
immediate vesting of the property in the 
Official Assignee being delibarately avoided. 
It is sonsistent with this that, whilst under 
seotion 77, Presidency Ast, only one person, 
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:“san_ be  appointed to the  offse of 
Offeial Assignee of an insolvent’s estate, for 
each High Court under sestion 19 (1) of 
the Provincial Aot there is no restrietion 
- on the number of appointments for a 
particular area. It may be said, on the 
‘one hand, that this conflists with the re- 
ference in section 19 (2) to the appoint- 
ment of an Offieial Receiver for the losal 
-limits of any Court having jurisdiction 
under the Act, his designation as the Re- 
ceiver to set in all oases arising in it 
and: the omission of any direction, sush as 
the English Aot gives, regarding the 
method of selestion of the Official Receiver 
.to act when more than one have been 
appointed, and, on the other hand, that the 
Indian provisions oannot be explained by 
reference to the English, when the scheme 
of the latter, including the employment as 
matter of course of the Offisial Reseiver as 
Ressiver from the reseiving order until 
the order of adjudication and the sabsequent 
' yesting in him ss trustee under the English 
gestion 54, differs radically from that of 
the former. But the only scnolusion oan 
be that the adoption of the Haglish pro- 
cedure to Indian sireumstanses has been 
imperfect and that reason has not been 
shown for the rejection of an explanation 
of the wording of the Indian section 19 (2), 
for which appellant has failed to assount and 
whieh must receive effect, 

Tn these ciroumstanses, I am sonstrained 
to hold that the law was stated sorrestly in 
Oficial Recsiver of Trichtnopoly v, Somasun> 
daram Ohettiar (1). 

The appeal is dismissed with aosta, 

SESHAGIRI Alvar, J.—While not disagree- 
ing with my learned brother, I cannot help 
‘saying that the previous decisions of this 
Court and the sonslusion to whioh he has 
come have the effet of unsettling the practice 
in the lower Courts and of making an un- 
nesessary departure from what obtains in 
insolyenoy matters in the Presidency towns. 
The drafting of the Aot, and espesially of 
clause 2, section 19 of the Provinoial In- 
solvency Ast, is responsible for thia state of 
things. 

Mr. Justiee Oldfield has stated the facts 
and the law fully. I shall only add a few 
sentenses. The sontention of Mr. Ssshagiri 
Bastri, Vakil for the 8rd respondent, is that 
unless the Offisial Reseiver is appointed in 
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eash case of insolyensy as Reoeiver of the 
estate, the property of the insolvent does 
not vestin him. Seotion 16, clause (2), 
provides for the vesting of the property 
in the Court or ina Reoeiver as herein- 
after provided, Under section 52 the 
High Courbh oan by rules, invest the 
Offisial Reseiver with juriadistion to hear 


‘insolyensy petitions, to examine the debtors 
‘and to make orders of adjudication, 


Read- 
ing these two provisions, the nat:iral in- 
ferenoeis that the Oficial Ressiver—appointed 
by the ‘Local Government and invested with 
powers to adjudisate by the High Court, 
would have the property of the insolvent 
under his control, Unfortunately, section 19, 
olause (2), uses this language :— Where any 
Official Receiver has been eo appointed for 
the losal limits of the” jurisdistion cf any 
Court having jurisdistion under this Act, he 


‘shall be the Reseiver for the purpose of every 


ordsr aprointinga Receiver issued by any such 
Oourt,........ Ido not find it easy to under- 
stand the meaning of the words underlined 
by me. If it was the intention of the Legis- 
lature that the property should not vest in 
the Offisial Reseiver unless he was appoint- 
ed Recsiver in the partieular insolvenoy, 
fewer words would have sufficed. It is 
equally open to argument, as was suggested 
by the learned Vakil for the 3rd respondent, 
that if the Legislature intended that, if in the 
Official Ressiver by virtue of hia appoint- 
ment, the property of the insolvent vests, the 
section would haye been differently worded. 
The real trouble arises from the difference in 
language between the Presidensy Towns 


‘Ingolvensy Aét, and the 'Provinoial Insol- 


venoy Act, In sestion 17 of the Presidency 
Towns Insolvensy Ast, there is an express 
declaration that, on the making of an order 
of adjudieation, the property shall vest in 
the Official Assignee. There is no reason 
why an Offisial Receiver appointed by the 
Local Government should not have the same 
authority, There is nothing in prinsiple to 
suggest a distinstion, In the Presidency 
Towns as in the Moffasal, in addition to the 
Offisial Assignee or the Official Receiver, 
there ean be a spesial trustee or Reassiver 
but, whereas in the Presidency Towns In- 
solvensy Act, a spasial provision is inserted for 
vesting the property in the Offisial Assignee, 
there is no sush provision in the Provinsial 
Insolyensy Act, 
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My learned brother has referred tə the 
sestions of the English Bankruptey Act. I 
shall examine them with some care. Section 7 
of 1V and V George V says: “On making of a 
receiving order an Offisial Reseiver shall be 
thereby sonstituted Reseiver of the property 
of the debtor.” Section 18, slauses (6) and (8), 
provide, for the Official Reeeiver assuming 
management and directing the prossedings, 
in case the debtors do not appoint a trustee, 
Section 53, clause (1), says ‘until a trustee is 
appointed the Official Reseiver shall be the 
trustes for the purposes of this Act and 
immediately, on a debtor being adjudged 
bankrupt, the prcperty of the bankrupt shall 
vest in the trnatee,”” There oan be no doubt 
‘that this section makes the Offcisl Receiver 
the trustee of the property, without requiring 
that he should be appointed specially for that 
purpose, The next olause is, “on the appoint- 
mont of a trustee, the property shal) forth- 
with pass to and vest in the trustee appoint. 

ed. ” On this clause, the use of the words 
‘a trustee’ indicated that there is but one 
trustee from the beginning of the adjudiea- 
tion and that the Official Receiver will be 
that trustee, until the oreditors appoint a 
trustee, and on sush appointment the latter 
shall step into the shoes of the Official 
Receiver. That this is the meaning of the 
sections, I have referred $o, is made clear 
Cohen, In re; Trustee, Ex parte (4). Lord 
Justice Vaughan Williams, in deliver- 
ing the judgment. of the Oourt of Appeal, 
says, in page 710; “Seotion 54, sub-sestion (2) 
(the learned Lord Justiee was referring to 
the Ast of 1883) provides that on the appoint- 
ment of a trustee, the property shall forth- 
with pass to and vest in the trustee appointed 
ahin my judgment contrasts the oase 
where the property of the bankrupt vests 
in the Official Reseiver independently of any 
appointment of him, as trustee, and the case 
where the property of the bankrupt passes 
toa trustee forthwith on his appointment. 
There cau be no doubt but that in sub-section 
2 of section 54, the word ‘appointed’ i is nsed in 
tha sense in whieh itis. employed in section 
21.” Then the learned Lord Justice quotes 
two deoisions sovtaining oertain dicta of 
ord Selbourne and Lord Hsher and proseeds: 
| The provisions of aub-seation 1 of sestion 54 
will necessarily in every ease in whioh the 

` (4) (1905) 2 K, B, 704; 74 L. J, K. B. 864; 98 L. T, 
659; 64 W, R, 88; 12 Manson 868; 21 T. L. By 726, 
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creditors appoint the trustee, make the 
Offisial Reasiver the trastea, before there is a 
ereditors’ trustee, besanse a ersditors’ truates 
is appointed by a meeting oalled after the 
ad judisation.” 

A similar view has bsen taken in an earlier 
oase, Oalcott and Elvin's Contract, In re (5). 
The Oourt of Appsal had to consider whether 
an order of adjudication in bankruptoey is not 
& conveyance and whether the title of the 
Official Ressiver was not postponed to that 
of the mortgagee, until the adjudication 
order was registered. Lindley, L. J., the 
Master of the Rolls says in page 455, refer- 
ring to sestion 54 of the old Aat: “The order 
by whioh a man is adjudicated a bankrupt, 
and whioh by the rules has to ba in writing 
and in a partisular form, is simply to the 
effect that the debtor has been adjudgad a 
bankrupt, Is that a deed or sonveyanee, 
within the meaning of the Statute of Anne ? 
No doubt the effect of itis that all the pro- 
perty vested in the debtor besomes vested 
in the trustee but that does not make it a 
oonveyanse,” 

I may-also mention that the law ia stated 
in 2 Halsbury, section 169, inthe same way. 
Referring to the Official Reeeiver, it ig said, 
‘He is not appointed trustee under the pro- 
visions of the Bankruptoy Act, but he be. 
comes so automatically.’ 

This interpretation of the English Statute 
is not quite sonsistené with forms Nos. 28 
and 29 under the English Bankruptcy Aot, 
to which my learned brother has referred in 
his judgment, Those forms seem to sontem- 
plate that a prospective order in every case 
of bankruptey is to be made, constituting the 
Official Reseiver the Reseiver of the estate of 
the debtor. These forms are known as the 
receiving orders. By adopting similar forms 
in this country also, the diffisulfy may per. 
haps be got over, For that purpose it may 
become necessary that the High Court should 
presoribe,........forms for employment by the 
Muffasal Courts. 

I am, therefore, not prepared to differ from 
the sonslusion which my learned brother has 
reached and which has the sanstion of the 
previous decisions of this Court. I agree with 
the order as to costs, 

Appeal dismissed, - 


(5) (1808) 2 Oh. 460; 67 L. J, Oh. 653; 78 L, T 


Vel, LIX] 
KRISHNABAI GOVIND Y. KESHAV GAJANAN. 


BOMBAY HIGH COURT. 
First O:vic Aprzan No, 61 or 1919, 
April 7, 1920. 

Present :—Sir John Heaton, Kr., Acting 
Chief Justice, and Mr. Justise Orump. 
KRISHNABAI GOVIND JOSHI— 
PLAINTIFF—APPRLLANT 
Versus 
KESHAV GAJANAN POTBHARE—~— 


DEFENDAN r—RESPOSDENT, ; 
Hindu Law—Succession-——Female heirs—Uncle’s 
daughter, whether gotraja sapinda. 


Asa general rule the Hindu Law is opposed to 
succession of femalesand such female heirs as have 


been recognised as entitled to inherit come in as - 


exceptions te the general rule. 
A paternal uncle's daughter is not a gotraja 
sapinda, 


First appeal from the desision of the 
Firat Class Subordinate Judge at Poona, in 
Oivil Suit No. 556 of 1917, 


Mr. M. V. Bhai, for the Appellant, 
Mr. M, V. Joshi, for the Respondent. 


JUDGMENT, 

Cromp, J.—Thoe only question whioh arises 
for our decision in this oase is, whether 
an unele’s daughter is or is not golraja 
sapinda, Mr, Bhat for the appellant has 
sought to argue from a oase of a sister 
that this question should be answered in 
the affirmative. It is almost suffisient to 
point out that Mr, Bhat has been forced 
to admit that the logisal sonclusion of 


his line of reasoning would be that all ` 


females must . necessarily be counted as 
gotraja sapindas. We think that this would 
be contrary to the. fundamental principles 
of the Hindu Law as hitherto interpreted 
by our QOourt. The lower Court has oor- 
rectly slated that, as a general rule, the 
Hindu Law is opposed to sussession . of 
females and that sush female heirs as 
have been recognized as entitled to inherit 
some in as exceptions to this general rule, 
It is, therefore, unsound to attempt to 
extend these exceptions by arguing that 
there is any principle involved in those 
gases where suoh exceptions are permitted. 
The spesial case of a sister oan only be 
justified on the grounds which are spesial 
to herself as has basen repeatedly decided 
in the decisions of this Court. We are 
not prepared to argue from the ease of a 
sister to that of more distant relations, 
aod to thereby extend the list of female 


INDIAN CASES, 


511 
GULAM NABI U. KANHAISINGH, 


heirs further than has already been done 
in this Presidency. It is admitted that 
there is no desision which is directly in 
point on this question, and sush passages 
as hava been sited tə us from other 
dasisions do not, wa think, bear ont the 
line of argament which is sought to be 
based upon them. In those oases the 
position of a sister is in question, and as 
ia wall known every case is only an au- 
thority upon its own fasts. We think that 
the attempt to extend the list to an unole’s 
daughter must nesessrily fail, and we, 
therefore, dismiss the appeal with costs, 


Plaintiff to pay costs of the raspondenta 
and the Court-fees whioh would have 
bean paid if she had not been allowed to 
appeal sn forma pauperis, 

Heatoy, Acra. O. J.—I soneur. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
APPEAL From APPELLATE Dsorer No, 392-B 
or 1918, 
Ostober 30, 1919. 

Present :—Mr, Mittra, A. J. O. 
GULAM NABI AND OTHERS-—DEBANDANTS 
— APPELLANTS 
versus 
KANHAISING H— DEFENDAN 
RESPONDENTS, 

Mortgage—Foreclosure—Redemption by zur peshgi 
lessee—Mortgagor, right of, whether revived. 


The right of a mortgagor who has been foreclosed 
is not revived by a gur peshgi lessees redeeming 
the mortgagee. Therefore, where after a mortgage 
has been foreclosed, a zur peshgi lessee from the 
mortgagor who was not made a party to the 
foreclosure suit, redeems the mortgage for his own 
benefit, a representative of the mortgagor is not 
entitled to redeem the lessee in turn, [p. 512, col, 2.7 


Appeal against fhe decree of the 
Additional Distriet Judge, Amraoti, dated 
the 28th, September 1918, confirming the 
decree of the Sabordinate Judge, Daryapur, 
dated the 22nd March 1918, A 
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‘ Mr. G, R, Pradhad, for the Appellants, 
‘Mr, G. V. Kukday, for the Respondents. 


JUDGMENT.—On the 13th June 1899 
‘one iaxmansa mortgaged the property in 
suit to Nagoji, The latter ` brought a 
suit for foreslosure on the basis of this 
mortgage, Suit No, 430 of 1902, and ob- 
tained a deoree absolute for foreclosure 
on the 28th February 1903, Rukhmoddin 
who was a lessee of Laxmansa, under a 
‘deed, dated the 17th July 1899, for 
fifteen years, was not made a patty to 
this suit. He instituted Suit No, 604 of 1905 
-and was allowed to redeem the mortgage. 
On the 7th July 1905 Nagoji sold his 
rights to one Mangosa. Both Nagoji and 
Mangosa were parties to Suit No. 604 of 
1905. The present” plaintiffs purchased the 
property from ULaxmansa and his brother 
Raghosa by a sale-deed, dated tha 26th 
November 1209, It has been found that 
Raghosa had no interest in the property 
in dispute. They seek to eject Rukhmoddin 


on the ground that the lease expired in. 


1913. The Oourts below have held that 
the plaintiffs are entitled to possession 
upon payment of the amount paid by 
Rokhmoddin in Suit No, 604 of 1905, 


Rukhmoddin’s legal representative, Golam 
Nubi, has filed this ‘second appeal 


Both the Courts .below refer to the case of 
Sonba Teli v. Lahanoo (1) but seek to 
distinguish the-oase on the. ground that 
Rakhmoddin was not a puisne mortgagee 
but a leases. It ia not disputed that 
the right of a mortgagor who has been 
foreclosed is not revived by a puisne 
mortgagee redeeming the prior mortgagee. 
No ease has been cited before mein which 
a view contrary to that laid down in 
Sonba Teli v. Lahanoo (1) has been taken. 
The Oourts below seem to have overlooked 
that the person to redeem is not the 
representative of Laxmansa but Mangosa, 
who purohased the rights of Nagoji after 
‘the foreslosure. By the foreclosure decree 
in Suit No. 430 of 1902 Nagoji asquired 
the rights of themortgagor. Rukhmoddin 
not having been made a party was entitled 
to redeem, In Suit No. 604 of 1905 
Nago and his representative Mangosa could 
not seek in their’ turn to redeem the 


(1) 15 0, P, L. B, 188. 
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leaseo. A zur-peshgt lease, sush aa the 
lease of Rukhmoddin was, cannot be 
redeemed befora the expiry of the term 
whish ossurrad in 1913, I də not aes 
that there is any difference, so far AB 
this case is sonoarned, whether the daon- 
ment was a eur peshgs lease ora usufrus- 
tuary mortgage. In 1905 Nagoji and 
Mangoza, although they held the rights 
of the mortgagee as well as of the 
mortgagor, sould not elest to redeem 
Rukhmoddin within the period of the 
term fixed. Tha effect of that decision 
is not to bar their right of redemption 
Their right is 
subsisting and oan be now enforeed, where- 
as Laxmansa has no interest left by reason 
of the foreclosure. 

The lower Courts argue that the lessse 
is bound to deliver up possession af tha 
expiry of the lease to the lessor, I would 
say, to the lessor or his representative: 
in-interest. If the lessor has no interest 
left, the possession is to ba delivared. ta 
his representative; in this oase Mangosa is 
that representative. 

The question is not what rigats Rakbm- 
oddin has aoquired, but whether the 
plaintiffs have any rightin respect of the 
property entitling them fo maintain a 
suit for ejestment or redemption. In my 
Opinion they have none, as their pre- 
desessor lost all rights on the foreslosure 
and those rights have not been subse 
quently revived on the redemption by 
Rukhmoddin, who redeemed for his own 
benefit to protest his rights as a lessee 
and not for the benefit of Laxmansa. 

The decrees of the Uourts below are 
set aside and the suit is dismissed with 
sosts in all Courts. 


Decree set aside, : 
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PATNA HIGH COURT. 
APPEAL Feos ORIGINAL Oxpger No, 316 
or 1919. 
Jaly 15, 1920, 
Presenit:—Mr. Justioa Coutts and Mr, Justioa 
Saltan Ahmed. 
ASHUTOSH RAI— DadrREE-HOLDER 


—~ APPELLANT 
versus 
BABU LAL JHUNGAR—Joupaement- 
i DEBTOR — RESPONDENT, 


Transfer of Property Act (IV of 1832), 8. 73— 
Mortgage—Mortgaged property acquired under Land 
Acquisition Act-—Injunction, suit for, by mortgagee, 
restraining mortgagor from receiving compensation, 
maintainability of. 


Section 73 of the Transfer of Proparty Act is 
applicable toa case whera the mortgaged property 
is acquired under the provisions of the Land 
Acquisition Act. 

Where, during the pendency of a morigage-suit, 
a portion of the mortgaged property was acquired 
under the Land Acquisition Act and the mortgagee 
brought a suit for an injunstion restraining the 
mortgagor from taking out the compensation-money 
in respect of the portion acquired : 

Held, that the suit was mainfainable and must 
succeed. 

Appeal from an order of tha Subordinate 
Judge, Manbhum, dated ths 27th November 


1919. 


-  .Mr, Sishir Kumar. Rai, for the Appallant. 

Mr. Shiveshwar Dayal, for the Respondent. 

: JUDGMENT. 

-Oourrs, J.—This appeal arises out of an 
application for injanotion to restrain the 
judgment-debtor from taking out money 
which is in the hands of the Land Acquisi- 
tion Dapnty Oollestor. The application 
has basa refused and tha desree-holdar 
has appealed, - : 

The facts of ths oasa are, shorily, that 
Mouzı Benipur which has an area of 
600 bighas was mortgaged to the desree: 
‘holder. Ha brought a suit on his mortgaga 
and obtained a'preliminary decreas. Msan while, 
100 bighas of the mouzz hed baen acquired 
for the Bonga’, Nagpur Railway Company 
‘and Rs, 2,009, as sompansation; is now in 
the hands of the Land Acquisition Deputy 
‘Collector, The judgment.debtor has applied 
for permission to withdraw this amount 
in. order fo psy off another desras and it 
was in order to rastrain him from doing 
this -that the application for injunotion 
was made, : 

I am unable to agrea with the learned 
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Sudordinate Judge that the injunotion 
should not be granted. Under section 73 
of ‘the Transfer of Property Ast, 
“Where mortgaged property is sold 
through failure to pay arrears of revenue 
or rent dua in respest thereof, the mort- 
gagee has acharge on the surplus, if any, 
of the prcseeds, after payment thereont 
of the said arrears, for the amount remain- 
ing due on the mortgage,’ and: it 
has heen held, both in the Madras 
High Court in tne Caloutta High Court, 
that this seation applies where land is 
sold under. the Land AGquisition Aob. I 
need only refer to the sasea of Ven‘ata 
Viraragavayyangar V. Krishnasami Ayyangar 
(1), datuni Chowthurant v. Amar Krishna 
Saha (2).and Debendra Nath Sen v. Mirza 
Abdul Samed Seron (3), An opposite view 
was taken by Aikman, J, in the oase of 
Basa Mal y. Tajammal Husain (4). But this 
ig a desision of a Single Judge and has 
been expressly dissented from in the oase 
of Jatunt Ohowdhurant v. Amar Krishna 
Saku (23. I agres with the view of the 
law expressed in the oases to which I 
have referred. I would accordingly set 
aside the desision of the learned Subordinate 
Judge add would destreg” this appeal with 
coats. 


SULTAN AHMED ~J.—I1 agree. 
Appeal decreed, 


(1) 6 M, 844; 7 Ind. Jur. 868; 2 Ind, Dec. (N.8.) 
2 


520. 
(2) 1 Ind. Cas. 164; 6 O. L, J. 745; 18 0. W, N, 350. 


3) 1 Ind. Cas. 264; 10.0. L. J. 150, 
o 16 A. 78; 3. W. N. (1893) 223; 8 Ind. Deo. 


(N. s.) 52. 





LAHORE HIGH COURT. 
Secoxp Civiu Appean No, 332 or 1916, 
May 20, 1920. 

Present :—Mr. Justice Broad way and 

Mr, Justice Wilbsrforea. ; 
DALIP SINGH AND OTHERS—— PLAINTIFFS 
sn APPELLANTS 

- versus 
BAL WANT SINGH AND oTHERS— 


; DEFENDANTS — RESPONDENTS. 
Punjab Colonisation of Government Lands de (F 
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DALIP SINGH 0, BALWANT SINGH. 
‘ of 1912), s. 19— Will, construction of ~Devise of land 


by tenant—Acquisition of proprietary mois before 
_ death, effect of. 


On 6th July 1909, an occupancy tenant devised 
his equare of land in favour of the defendant. In 
1912 the Punjab Colonisation of Government Lands 
Act came into force and, subsequently thereto, the 
testator acquired proprietary rights in the devised 
‘square : 
` Held, that when the Will came into operation 
the’ testator’ s ocoupancy rights had ripened into 
proprietary ownership and that the Will was not, 
therefore, invalid under section 19 of the Punjab 
Na of Government Lands Act, [p. 516, col. 
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Second appeal from the desree of th® 
District Judge, Lyallpur, dated the 7th 
August 1915, affirming that of the Subordi- 
nate Judge, Seeond Class, Lyallpur, dated the 
23rd February 1915, 


Mr, Nard Lal, forthe Appellants. 


Mr. Ram Chand Manchanda, for the 
Respondents, 
JUDGMENT.—The following pedigree 


table will show the relationship of the 
parties: — 


Musammat Prem Kaur=-Sham Singh=-Musammat Kishen }Kaur. 











$ Jawala Singh, 
i Plaintiff, 
* 
l i Ta 

E Ishar Singh Sharm Singh Kesar Singh, 

Defendant, 
Makhan Singh, 

Defendant, 
s 
| f eee ot > 
r Balwant Singh, Jaswant Singh, Hazur Singh, Kartar Singh, 
Defendant, Defendant. Defendant. Defendant. 


Sham Singh held a square of land in 
Ohak No. 157, R. B., in the Lyallpur Distriot, 
as a tenant. On the 5th July 1909 he 
exesuted a Wil], which was duly registered, 
by which he devised the said square to his 
issue by his wife, Musammot Kishen Kaur. 


` On the 6th June 1912 Ast V of 1912 
eame into force and, subsequent to tbis 
date, Sham Singh asquired proprietary rights 
in the said square ceasing thereafter to be 
a terant. He died some time in 19:38, 
and the Will was apparently given effect 
to by the revenue authorities who mutated 
the square in the names of the present 
defendants. On the 3rd July 1914 Jawala 
Singh instituted the present suit claiming 
to be entitled to one half of the said 
squaré alleging (1) that the land was ances- 
tral ; (2) that Sham Singh was not competent 
to. make a Will; (3) that Sham Singh, 
when he executed the Will, was not posses. 
sed of a disposing mind ; (4) that, subsequent 
to the making of the Will, Sham Singh 
had made an cral promise to some into 
‘effest after his demise, that the plaintiff 


wos to get one-balf of this square; (5)that the ` 
Will propnnded was of no effest having 
regard to the provisions of Aot V of 1912, 
and (6) that the family was governed by 
the chundavand rule of sueseseion and, thers- 
fore, in any event, he (Jawala Singh) was 
entitled to the land claimed by him, 


The Trial Court held that the land was 
sot ancestral; that the oral promise or Will 
had not been proved ; that Sham Singh was 
competent to mukethe Will propounded by the 
defendants and was of escound disposing 
mind when he executed it; that the Will was 
not rendéred inoperative by Act V of 1912; 
that though, at the date of its execution, 
Sham Singh only held ocoupanoy rights in 
this square, at the date of his death he was a 
proprietor, and that the proprietary rights 
passed under the devise. Jawala Singh’s suit 
was asocordingly dismissed, and he preferred 
an appeal to the District Judge who agreed 
with the findings of the Trial Court, Jawala 
Singh has now soma up to this Oourt in 
sesond appeal, and on his behalf we have 
heard Mr, Nand Gal at length. 


Vol, LIX] 
RUSTAMII A, DUBASH Y, MAJI HUSSEIN LARI. 


It ‘was sontended (1) that Sham Singh 
was not sompetent to make a Will; (2) 
that the Will was rendered void and in- 
operative by Aet V of 1912; (3) that ander 
a devise of ossupancy rights proprietary 
rights could not pass, and (4) that 
by oustom the appellant was entitled to 
the land olaimed by him. 


As to the first contention, we have 
no hesitation in holding that the 
square being self asquired Sham Singh 


was oompetent to dispose’ of the same 
as he liked. As to the seasond oouten. 
tion, while no doubt Ast V of 1912 would 
have rendered the devise of the ossupansy 
rights inoperative when the sucsession fell 
in, the testator was a proprietor and, 
therefore, the Will was in no way rendered 
void or inoperative by the . provisions of 
section 19 of Aost Y of 1912. As to the 
-third sontention, a pernsal cf the Will 
shows that what was devised was “my 
square in Qha’ No, 157,” and we have no 
hesitation in holding that what was devised 
was all the testator’s right, title, and interest 
in the said square. When the Will same 
into operation the oseupansy rights had 
ripened into propristary ownership and, in 
our opinion, the square pissed unier the 
Will to the devisees. In this view we are 
- supported by Saaton v, Saxton (1), where it 
was held that “a bequest of all my term 
and interest in the lease-hold dwelling-house 
nown as B.G. will sarry the fee simple 
if subsequent to the date of the Will the 
testator buys in such fea simple.” 


Mr. Nand Lal further sontended that the 
Will had been revoked by Sham Singh’s subse- 
quent sondust. This sondust he dessribed as 
Sham Singh's omission to exscute a further 
Will or to aay anything more about the iand, 
We are in no way impressed with this 
contention whish we sonsiderhas no forse, 
lt is unnecessary to diseuss the further points 
raised, and. we dismiss tbe appeal with sosts 
throughout. 

Appeal dismissed, 


(1) (1879) 13 Oh. D, 359; 49 L. J. Oh. 128; 41 L. T, 
649; 28 W.R 204. 
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BOMBAY HIGH COURT. 
OarainaL Civic, Juaispicrion Soir No. 161 
or 1919. 

June 14, 1919. 

Presant :—Sir Norman Maoleod, Kr., 

l Chief Justice. 
RUSTAMJI A, DUBASH—Puatnrire 
versus 
HAJI HUSSEIN LARI AND otagrs— 


DEFANDANIS. 
breach of—Damages, suit for—Party 
wrongfully cancelling contract, whether can set up 
alternative defence—-O, I. E, contract—Property, when 
passes, 


If a buyer cancels the contract without any 
justification, he disables himself from setting up 
any defence which he might otherwise have done 
to an action for damages. [p, b16, col. 1.) 

As regards a C. i. F. contract as between the 
buyerand the person importing the goods, the 
property in the goods passes when the goods are 
shipped, but when the first buyer sells to another 
party the property in the goods does not pass 
until the bills of lading are endorsed to the pur. 
chaser. [p, 516, col. 2.) 


Mesars. Campbell and Kanga, for the 
Plaintiff, 

Messrs, Setalvad and Desar, for the Defend- 
ants. 

JUDGMENT.—On the 6th of Saptembar 
1912 a sontraot was entered into between 
the plaintiff and, the defendants for the 
purehase by the defendant of tan bales 
of Liepmanns’ White Shirtings No. 1500, 
each bale containing 50 piesa», at Rs. 35 
per piecs, O. I. F. Bombay, shipment Septem- 
ber 1918. Terms and sonditions as per 
plaintiff's purchase from Masares. Girdharidas 
Radhakisandas on farther terms and sonditions 
of Mossra, Volkart Bros,’ sontrast freight in 
exoass of 78 Sh. per ton and war risk insur. 
anse over 55 per cent. to ba borne by the 
purohaser. 

It appears that, on the 21st of August, 
the plaintifa had bonght 30 bales of 
these Shirtings from Girdharidas and on 
the 22nd of August they bought 25 bales of 
similar Shirtings from Messrs. B.D, Sassoon 
& Oo. 

On the 13th of November, plaintiff 
reseived from E., D. Sas3oon & Oo., an 
invoise for ten bales of the oontrast goods, 
Notise was given to the plaintiff that the 
steamer had already arrived and that the 
goods were lying at the dooks at the plaintiff's 
risk, 

The goods were shipped on or about the 
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17th of September, as is shown by tho bill of 
lading in favour of Messrs. Volkart Bros., and 
the steamer arrived about the 18th of Ostober. 
But, as was often the cosse during the war, 
fhe shipping doouments did not arrive till a 
later date, sometime in the beginning of 
November. 

On the 25th of November the plaintiff 
‘sent an invoise for ten bales to the defend- 
ant acd, immediately after that, they 
received a notice from the defendant whioh is 
dated 23rd of November: “We purshased from 
you Liepmanns’ White Shirtings No. 1500, 
we hereby cancel the same as they were for 
September shipment and even now November 
ig ending.” 

The defendants contend that they were 
entitled to cancel the sontract, but there 
was no jastification for their doing so. 
The obvious reason which made them sancel 
was the fall in the market It was their 
duty to demand delivery and it was only 
on a refusal by the plaintiffs to fulfil 
their part of the contraot, that {he defend- 
ants would be entitled to oancel it. But 
it has been suggested, and bas now been 
ascertained as a faot, that the plaintiff 
was notin a position to deliver, in per- 
formanse of his sontrast, goods which he 
had purshased from Girdharides. He, 
in histurn, bada dispute with Girdharidas 
in Ostober, whish no doubt was due to 
the faot that be had only sucseeded in 
selling ten bales ont of the 55 which he had 
purohased in August. 

That, however, would not help the defend: 
ant, as Bratthweatts vy. Foreign Harducod Co. 
(1) is an anthority for the proposition, that 
if a buyer, without any justificatior, aancels 
the oontracst, he disables himself from 
setting up any defense whioh he might 
otherwise have done to an aotion for 
damages, In that oate, the contract was 
for the sale of rosewood, for shipment in 
1803, to be delivered at Hull in instal- 
ments during that year, cash payable against 
bills of lading. When the first consign- 
ment of rosewood was on the sea, the 
buyers -repudiated the sontraot and refused 
fo accept any rosewood. Afterwards, it 
same to their knowledge that a portion of 
: the rosewood in the first sonsignment did 
(1) (1905) 2 K. B. 648; 74 L. J. K, B. 688; 92 L. 


T, 687; 10 Com, Cas. 189; 10 Asp. M,C. 52; 21 TL. 
B, 413, 
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not answer to the dessription of the quality 
of the rosewood in the sontrast. It was 
held that as the original repudiation by 
the buyers was wrongful, the buyers had 
waived the performance of sonditions pre- 
cedent on the part of the sellers who were 
entitled to damages based upon the difference 
between the contract price of the rosewood and 
the price at which it had been sold against thé 
contrast, > 

I do not think, tharefore, it is open to the | 
defendants to take the point that the plaint- 
iff were not in a position to tender 
documents for ten bales of goods whish 
they had bought from Girdharidas, I do 
not think, in: any event, the point would be 
a good one, as I do not think the plaintiff 
guaranteed or warranted in his goontraot 
that he would deliver bales whioh he had 
purchased from Girdharidas axd rone other, 
so that the defendants would be entitled fo 
refuse taking delivery of exactly similar bales 
whish, asa matter of fast, had been purchased 
by the plaintiff from another party. All that 
the contrast of 6th September said was, 
that the contrast bales were sold ‘to the 
defendanta on the same terms as he had 
bought bales from Girdharidas, taken in 
sonjunction with the conditions of the contrast 
between Girdharidas and Messrs. Volkart 
Bros, f 

The plaintiffs have sued for the price 
of the goods or, in the alternative, for 
damages. If the property in the goods had 
passed to the defendants, then the plaintiffs 
could sue for the prise. Bat, although as 
regards the O. I, F'. contrast between the buyer 
and the person importing the goods the pro- 
perty would pass when the goods were ship- 
ped, I do not think the property would again 
pass when the first purchaser sold to an. 
other party and again whenever a subsequent 
sale took plase, unless the bills of lading 
were endorsed to eash suacessive par- 
chaser. 

I think, . therefore, the plaintiffs are 
entitled to damages, and if is admitted 
that the market rate for these goods 
0. I. F. at the date of the breash was 
Rs, 22, The plaintiffs are, therefore, entitled 
to a deeree for Rs. 6,683, with costs and 
interest on judgment at 6 per cent. 

Sutt decreed, 
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CALCUTTA HIGH COURT. 
Apprat FROM Oaver No. 282 or 1918, 
July 8, 1919. 

, Present :—Justice Sir N, R. Chatterjea, Krt., 
and Mr, Justise Duval. 
MANMATHA NATH BOSE AND otaERS—~ 
DeranpanTa— APPELLANTS 
versus 
JAGAT RAM ROY AND oTaess— 
RESPONDENTS, 

Civil Procedure Code {Act V of 1908), O. L, r. 2, 
applicability of, to suits for immoveadble property— 
Causes of action, joinder of all, in one suit, whether 
necessary, 


In determining the applicability of Order IT, 
rule 2 of the Civil Procedure Code to a suit res- 
pecting immoveable property the mere fact that the 
title to the property in dispute in both suits is the 
same and that the property is the same does not 
necessarily show that the cause of action is the same. 
Thus, ina suit by reversionary heirs for a declara- 
tion of their right and for possession after setting 
aside a deed of gift, andin a subsequent suit for 
possession as reversionary heirs of the estate, on 
the ground thet they were in possession and were 
dispossessed by the defendant, the cause of action is 
distinct, and the mere fact that the cause of action 
in the latter case arose before the institution of the 
previous suit, did not make it obligatury on the 
plaintiff to include the claim in the previous suit, 
[p. 619, cols. 1 &2.] -> 

It is ‘not necessary that all the causes of action 
should be joined in the same suit, but the suit 
should include the whole claim arising out of the 
game cause of action, thatis, the cause of action 
for which the suit is brought. Tp. 519, col 1.) 

Appeal against the order of the Subordinate 
Judge, first Court, Burdwan, dated the Oth 
of September 1918, raversing that of the 
Munsif, second Court at Katwa, dated the 


2iet of August 1917. 


FACTS appear from the judgment. 

Babu Gemendranath Sen (with him Babu 
Dhirendranath Sen), for the Appellants.——-The 
defendants are the appellants. The appeal 
arises ont of a suit for recovery of posses- 
gion. The oase for the plaintiff was that 
the laud in suit originally belonged to 


Ganga Rey whioh, on the death of his sons, . 


devolved upon their mother, Mukta Kesi, 
and that, after her death in 1912, the plaint- 
iffs, as the next reversionerr, toherited the 
same. The plaintiffs are alleged to have 
been dispossessed in April 1915 by the pre- 
gent defendants. The dsfendants objzoted to 
the maintainability of the suit onder Order 
11, rule 2. The plaintiff bad, in May 1915 
after the alleged dispossession from the 
present land in dispute, sued the present 
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defendants for establishment of title 
to another plot of land which the defend- 
ants claimed to hold by virtue of a desd 
of gift _exesuted by Mukta Kesi of her 
stridhan property in favour of the defend- 
ants. The learned Munsif upheld the da. 
fendant’s sontention and dismissed the suit 
on that ground. 

On appeal, the learned Subordinate Judge 
held that the plaint did disclose a suffi- 
sient cause of action and that the plaintiffs 
were nof presluded from bringing a fresh 
suit though the question of title involved 
in the present suit was the same as that 
in the previous suit. In this view, the 
ləarned Subordinate Judge reversed the de- 
sision of the first Court and remanded the 
suit for trial on the merits, The present 
appeal is dirested against that order of 
the lower Appellate Court, My submission 
to your Lordships weuld be that the present 
snit is barred by the provision of Order 
IT, rale 2, Civil Prosedure Oode. The sause 
of action of the present euit ia alleged by 
the pliintiffs to arisein April 1915. The 
previous suit in whieh the same question 
of title as the present was involved was 
instituted in May 1915. That ic, a month 
after the arising cf the cause of nation 
of the present sujt, The plaintiffs ought 
to have inoladed the present cause of astion 
in that suit. The question, therefore, to be 
decided ir, whether the present suit is barred 
under Order II, rule 2, Civil t roaedure Code. 
I would submit that it doas. Refers to 
Khardah OComrary, Limited vy. Durga Charan 
Chandra (1). The causes of action in the 
being identisal, the later suit 
ought to fail assording to the recent ruling 
jast cited. I would, therefore, pray that the 
order of remani beset aside on the gronnds 
urged and the judgment of the learned 
Munsif ba upheld. 

Babu $. K. Sinku, for the Respondents, 
The previous suit was on altogether a dif- 
ferent basis. That suit was by the plaint- 
iffs for a declaration of their right to 
property different from the present 
whioh the plaintiffs claimed as rever- 
sionary heirs of Mukta Kesi, ani further 
they prayed for the setting asile of tha 
dosument on which the defendants based 
their claim. In the present suit the sause 
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of action is different. The plaintiffs state 
that they, having been disposseseed from 
the land in dispnte which they had been 
in possession of for three years after Mukta 
Kesis death, hence - the dispossession 
is the cause of action in present suit which 
ig quite distinct from that in the previous 
anit. The mere fact that the eause of 
action in the present suit arose before the 
institution of the previous guit does not 
preclnde the plaintiffs from bringing the 
present aetion, Order II, rule 2 does not 
operate as a bar to this suit. Refers to 
Rajah of FPittapur v. Surya Row (2), 
Amanat Bibi v. Imdad Husain (8). I 
would, therefore, submit that the order of 
the learned Subordinate Judge has been 
passed on a right view of the law. 

Babu Hemendranath Sen replied in brief, 

JUDGMENT.—The question involved in 
this appeal is, whether the suit is barred 
under Order II, rule 2, of the Civil Procedure 
Code. 

The suit. was for reoovery of possession 
of the lands in dispute on the allegation 
that the plaintiff had been dispossessed by the 
defendants, 

The plaintifi’s oase was, that the land 
originally belonged to one Ganga Das Roy, 
that on the death of the latter the property 
devolved on his sons, on théir death again their 
` mother, Mukta Keshi, obtained it by inherit. 
ance, and that the plaintiffs, as the nearest 
agnates of Ganga Das, had eusseaded to the 
property on the death of Mukta Keshi, they 
being the reversionary heirs. lt is alleged 
that the plaintiffs susaseded to the property 
on the death of Mukta Keshi in 19138, and 
were in possession of it until dispossessed 
by the defendants on the 17th April 
1915. 

A previonua suit was instituted by the 
plaintiffs onthe 17th May 1915 against the 
defendants for establishment of their right 
to some other property which the defendants 
olaimed to hold under a deed of gift executed 
by Mukta Keshi describing it ga her stridkan 
property. It is sontended on behalf of the 
appellant ‘that the olaim in the present saso 
ought to have bean included inthe previous 


(2) 12 I. A, 116; 8 M. 520 (P. O.) 9 Ind. Jar, 274; 
4 Sar. P. O. J. 688; 8 Ind Dee N.s.) 856, 

(8) 16 L. A. 103125 CG. 00u; 5 Sar. P C.J. 2t4; 12 
Ind. Jur. 255; 6 Sar. P. O J. 214; Rafique and 
Jackson's P, CO. No, 108; 7 Ind. Deco. (x, 8.) 1117, 
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snit inasmuch as tke title upon which 
tbe previous, as well as the present, suit, 
were instituted, was the same, namely, that 
the plaintiff was the reversionary heir of 
Gunga Das ; and, secondly, that the cause of 
nation for the present suit, whish is said to bave 
arisen cn the 17th April 1915, arose before 
the date of the previous suit instituted on the 
17th May 1915, 

Now, Order JJ, rule 2, says: “Every suit shall 
include the whole of the slaim whieh the 
plaintiff is entitled to make in raspest of 
the oauee of action; buta plaintiff may 
relizqaish any portion of his claim in order 
to bring the gait within the jurisdiction 
of any Court ; "and sub gestion (2) of the seo- 
tion lsys down; ' ‘Where a plaintiff omits to 
suein respeot of, or intentionally relinquishes, 
any portion of his claim, he shall not after- 
wards aue in respect of the portion so omitted 
or relinquished.” 

The question, therefore, is whether the 
present olaim was in respect of the same 
sause of action on which the previous suit 
was instituted. 

The mere fact that the title to the property 
in slaim in both the suits is the same, and 
that the property is the same, does not 
necessarily show that the seause cf astion is 
the same. In the sase of Rajah of Petiapur 
v. Surya Row (2) the plaintiff 
sued to resover immoveable property in 
sonsequenss of having been improperly 
turned ont of possession, and afterwards sued 
to recover from the same defendant move- 
able property in sonsequense of its wrongful 
detention, and it was held that the causes of 
action were distinat. In that case, although 
the right tothe immoveable as well as to the 
moveable properties waa based upon the 
same Will, it was held that the causes of 
action were separate. Their Lordships 
observed, with reference to seotion 7 of Act 
VIII of 1859; ‘That sestion does not say 
that every sait shall inslude every oause of 
action, or every claim which the party has, 
but, every suit shall inelude the whole of 
the slaim arising out of the saure of action’ 
—meaning the eause of action for whish the 
suit is brought. The slaim in respect of the 
personalty was nota claim arising ont of the 
canse of action whish existed in consequence 
of the defendants having impropsrly turned 
the plaintiffs out cf posseasion of viravaram, 
It was a distinot cause of action altogether, 

$ s 
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and did not arise at all out of the other. It 
is not like the oase of one conversion of 
several things. There the aot of sonversion 
of the several things is one oause of astion, 
and yon sannot bring an astion for the 
sonversion of one of the things, and a separate 
astion for the sonversion of another. The 
sonversion of the whole is ono claim and one 
cause of action.” See also the case of Ama- 
mat. Bibi vy. Imdad Husain (3) and the 
recent case of  Saminathan Chelly v. 
Palaniappa Ohetiy (4). In the last 
oase, after referring to section 34 of tbe 
Ceylon Civil Prosedure Code, whish sorres- 
ponds to Order II, rule 2 of the Indian Code 
of Civil Prosedure, Lord Moulton observed : 

“It is dirested to securing the exhanstion 
of the relief in respeat of a oause of action, 
and not to the inclusion iu one and the same 
action of different causes of action, even 
though they arise from the same transac: 
tions. The first part of the olause makes 
it insumbent on the plaintiff to inelude the 
whole of hig alaim in his astion. The 
second portion makes it incumbent on him to 
ask for the whole of bis remedies.” 


On behalf of the appellant stress was 
laid on the faot that the saure of astion for 
the present suit arose on the (7th April 


1915 and that, thersfore, this claim ought to. 


have been inoluded in the previous snit. 

But that was a suit whioh was instituted 
for establishment of right to oertain pro- 
perty as being the ‘property of the sons of 
Gunga Das and for a declaration that the 
deed of gift set ap by the defendant was a 
collusive transaction and did not affect the 
right of.the plaintiff. It wasa suit, there- 
fore, by the reversionary heirs for declara- 
tion of their right and for possession after 
setting aside the deed of gift. The sause of 
astion in that snit arose on the day of Mukta 
Keshi’s death, which cseurred in Baisak 1419, 
corresponding to April 1913. Inthe present 
suit, on the other hand, the plaintiffs alleged 
that they were in possession for three years 
after the death of Mukhta Keshi and had 
been dispossessed by the defendant. The 
oauee of action in the present oase was that 
the plaintiff, as the reversionary heirs of 
Mukta Keshi, ancoeeded to the estate and were 


(4) 26 Ind. Oas., 223: 41 I. A. 142; 18 C. W. N. 617; 
17 New Law Reports 66; 2 A. 0, 618; 110 L, T. 
913; 88 L, J. P, Ç. 181 (P, O4), 
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in atual possession for three years after her 
death, and that they were dispossessed on the 
17th April 1915. The aauses of astion, there- 
fore, were distinct and the mere faot that the 
sause of action for the present suit arose 
before the date of the institution of the 
previous suit, did not make it obligatory on 
the plaintiff fo inelude the claim in the pre- 
vious suit The Judicial Oommittea pointed 
out that all the causes of action. are not to be 
joined in the same suit bat the whole claim 
arising ont of the same cuse of astion— 
meaning the sause of astion for which the 
suit is brought. 

We have been referred, on behalf of the 
appellant, to the resent oase of Khardah Oom. 
pany Lamttei v, Durga Oharan Ohandra (L). 
In that oase the suit to respver possession of 
certain immoveable property was held to have 
been barred by the provisions of Order Il,- 
rule 2 of the Oivil Prosedura Oode by reason: 
of the plaintiff not having alaimed the pro. 
perty ina previous suit which the plaintiff 
instituted for reacvary of damages in respeat 
of the demolition ofa building on the land, 
The learned Judges (Chitty and Panton, JJ.)- 
held the causes of action to be the same in 
the two suits on the ground that disposses- 
sion took plase before the institution of the 
previous suit for damages. It appears that 
in that oase the demolition of the building’ 
took place at the same time when the defend. 
ant dispossessed the plaintiff from the 
land, and in fast the dispossession was 
effested by the demolition of the building 
itself. That being so, the slaim for damages 
and the slaim for possession might be son- 
sidered as having arisen out of the same 
ause of action, We think, therefore, that 
that case is distinguishable from the preaent 
one, In any case, we must follow the desi» 
sions of the Privy Counoil sited above. 

We are of opinion that the order of remind 
made by the Court below is right. The 
appeal is acsordingly dismissed with sosts. 


Appeal dismissed. 
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BOMBAY HIGH COURT. 
First Orvin Arena No. 139 or 1918. 
June 24, 1920. 

Present :—-Sir Norman Maolecd, KT., 
Chief Juatioe, and Mr, Justice Fawsott. 
JAMNADAS SHIVRAM BARI— 
PLAINTIFF APPELLANT 
versus 


OHUNILAL HAMBIRMAL MARWADI 


— Derenpant— RESPONDENT, 
Malicious prosecution—Suit to recover damages— 
Reasonable and probable cause, what is—=-Malice— 
Presumption. 


In order to protect him from the liability of 
having to pay damages for malicioas prosecution a 
prosecutor’s belief in the guilt of the accused must 
be based on grounds whioh; or some of which, are 
a a and arrived at after due inquiry. [p. 52], 
col, 2. E 


"Where the desire to prosecute the acoused arises, 
not from an honest belief in his guilt but from the 
digappointment experienced by the prosecutor in 
being prevented from reaping the fruits of a 


purchase, it cannot be said that he had reasonable 


and probable cause for the prosecution, [p. 52], col. 


Malice might be presumed from the want of 
reasonable and probable cause. [p. 522, col. 1.] 


First appeal from the desision of the First 
Qlaes Subordinate Judge, “Nasik, in Suit 
No. 25 of 1917. 

Mr. Bahadurjt (with.him Mr, J. R. Ghar- 
pure), for the Appellant. ° 

Sir Thomas Strangman, (with bim Mr, D, 
O. Virkar), for the Respondent. 


JUDGMENT, 


Macteops, O. J.—This is a first appeal from 
the desision of the First Clars Subordinate 
Judge of Nasik who rejeoted the _laintiff’s 
olaim for damages agairst the defendant for 
maliciots prosecution, It appears that one 
Vithn had obtained some disafforested lard 
from Government on new ‘terms in 1915, 
In October te sold the crcp to the defend- 
ant. When the defendant wisked to 183p 
the srop, a claim was made on the firat osoa- 
sion by plaintiffs Nos, % and 4, and two days 
later the claim was renewed with tke addition 
of plaintiff No. 1 who purported to have bought 
the crop from plaintiff No. 3. The defend- 
ant alleged that Fe had been sasaclted by 
the servants of the plaintiff, and had left the 
ground under the honcst belief that the plaint- 
ifs had no right whatever to reap the 
orop and had been guilty of a criminal effense, 
He therenpon lodged a comp'aint of tkeft 
agaiost the plaintiff, In the first Court 
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the plaintiffs were convisted but on appeal 
the sonvistion was reversad. 

The question now arises, whether the first 
plaintiff who alone appeals is entitled toa de- 
oree for damages. In there oases the first thing 
is to asoertain the fasts, the next- step 
is to ascertain whether on those facts there 
was a reasonable and probable sause for 
instituting the prosecution, ard finally 
whether there is malise, Ina trial before a 
Judge and Jury, the Jury kave first to 
assertain tke facts : then it is a matter for 
the Judge to decide whether there is a 
reasorable and probable cause; and then the 
question of malice will bə one for the 
Jury, The learned Trial Judge has rightly, 
laid down what the plaintiffs had to prove 
in orderto suecesd. He came to the oon- 
elusion that they had not proved that the 
defendant had no reasonable and probable 
aante for instituting the prosesution against 
them; that he same to an bonest belief in the 
guilt of the seoused based on a full con- 
vistion fourded upon reasonable grounds, 
and there was a state of osireumetances 
existing which, assuming them to be true, 
wou'd lead any ordinary and cautions 
person to the oonelusion that the person 
charged was probably guilty of the crime 
im puted. 

The fasts, however, are far from: clear. 
from the 1e30rd. 


Undoubtedly, Vitbu had . 


leased the ground from Government, and. 


undoubtedly Rama hai raised the orop 
whioh was ready to be reaped in Ostober,. 
Bat in what sireumataneoss Rama had raised 
the crop is by no means oertain. It is 
alleged that he raised the orop on behalf. 
of Vithu on payment of a specific sum, and . 
therefore, fe had no title to reap the crop, 
and, therefore, no title to dispose of the orop. 
in favour of the first plaintiff. But this is 
by no means clear on the evidence. We are 
perfectly entitled to assume that Rama 
thonght that he had got 8 good title to the 
crop and had a right to dispose of it to the. 
firat plaintiff. Undoubtedly, Vithu disposed, 
of the crop to the defendant. But on the: 
day when the defendant was dispossessed the 
first plaintiff prodused a receipt for the 
amount that he paid to Rama. It was, there. 
fore, a case of a purchaser of a orop finding 
that there was some .ground for thinking 
that his vendor had ‘not played fair with 


him, The defendant had no partiqular reason” | 
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for knowing who bad raised the orop until 
he was confronted with a person who 
asserted a title to reap the crop, Taking 
those as the facts in the case, sould it 
be said that the defendant had reasonable 
and probable sause for instituting the 
prosecution P Had he an honest beliet in 
the guilt of the accused, or, rather, was not 
the desire to prosecute the accused one which 
arose from the disappointment he experienced 
when he found that he would not be able 
to reap the fruits of bis purshase from 
Vithu withont a sontest ? And it is a com- 
mon experience in this country that persons 
in that position are far too apt to rueh off 
to a Criminal Court as the speediest method 
of establishing their oase. Ona due son: 
sideration of the evidence, I have some to 
the conslusion that the faote did not. warrant 
any reasonable and probable cause for 
instituting the prosecution. I must mention 
that, plased in the position ofa Jury, directed 
by the Judge that there was no reasonable 
and probable cause for instituting the 
prosecution, this would be a oase in which 
one might safely infer malice for the purpose 
of giving the plaintiff a decree, The resnlt 
must be then that the decree‘ of the lower 
Court dismissing the plaintiff’s claim must 
be reversed and there must he a deeree 
in favour of the first plaintiff for Rs. 500 
damages and costs throughont, 

Fawoett, J.—I concur, Inthe defendant’s 
deposition in the snit he admits that, 
when the obstruction of the plaintiffs to 
the reaping of the crop cesurred, he did not 
ask the plaintiffs as to why they were 
obstrusting him. He also says be did not 
inquire as 
Jamnadas or others had to the crops, Now, 
the fact that plaintiff No. 3, Rame, had sulfti. 
vated the land and raised the crop in 
question ia undisputed. The question whe- 
ther Rama had a right to take the whole 
erop, a8 he alleger, or whether the right to 
the crop remaired in the lessee, Vithu, is 
no doubt one that is open ‘to dispute. 
Personally, I agree with the view which 
the District Magistrate took in his judgment 
in the srimiral care that the probabilities 
are strongly in favour of Rama’s assertion 
that, under ihe arrangement he made with 
Vithu, be hada right to the srop. I think 
that the Subordinate Judge is not justified 
ein bis songlusion ‘that the ‘probabilities are 
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in favour of Vithu’s assertion of a right 
to the crop, and that he erred in holding 
it was quite impossible that Vithn should 
have arranged to let this land to Rama in 
February or Marah 1915, as the plaintiffs 
stated hedid. Iti& nodoubt the oase that the 
actual kabuliyat and’ possession did not take 
plase until later on in April and May. But, 
undoubtedly, correspondence must hayo been 
going on in sonnestion with the disposal of the 
disafforested lande, and it is to my mind quite 
possibly that Vithu may have known in 
February that he was going to begivenas 
particular piece of this disafforested land; 
However that may be, stillas Rama, plaint- 
iff No 3, bad astually raised the 6rop, the 
defendant, when he found him, or his alleged 
assignees, claiming the*srop, should aa a 
prudent person have made inquiry into the 
olaim ; and | do not think he could honestly 
have thought that that claim was neges- 
sarily an untrue one and that plaintiff No, 3 
and those who assisted. him’ were 
mere thieves who were taking the orop 
without any right to do so. I take the 
Jaw to be that the prosecutor’s belief in 
the ‘guilt of the asoused must ba based on 
grounds which, or some of which, are 
reasonable and arrived -at after due inquiry, 
That is how if & summarised in Halsbury’s 
Laws of England, Volume XIX, page 681, 
Articole 1451, Here the defendant admitted. 
ly did not make due inquiry, and the faatg 
are such as to contradiot his plea that he 
had ‘an honest belief in the guilt of the 
plaintiffs, No doubt, it very likely was A 
cass of plaintiff No, | and the defendant 
each trying to get hold of the crop in 
order that his particular debt might be 
satisfied ont of if. In the one case Rama 
plaintiff No, 3, was a debtor of plaintiff No, 1 
and in the other case Vithu wasa debtor of 
the defendant. But this does not affeat 
the faot that plaintiff No.3 had at any 
rate some prima facte justification for asserting 
a title to the crop, and the fact that, ag 
appears from the evideros, the defendant 
bad been dunnirg Vithu for his debt may 
explain why Vithn assigned the crop to 
the defendant ‘in spite of his having 
already transferred ‘hiatitle to it to plaintiff 
No. 3. lt is a form of dishonesty whio 

ia rot of an unsommon oharaster, I think? 
therefore, that the plaintiffs hava sucseeded 
in showibg that the defendant had’ no 
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reasonable and probable sause for the proseau- 
tion of the plaintiff, and, having regard to 
the frequency of such oases, it is in my 
opinion very desirable that, when a prosesu- 
tion is shown to have been without such 
reasonable and probable cause, the Conrt 
should assist the persons who have suffered 
thereby in resovering damages for the mali- 
‘gious proseoution, The judgment of the 
lower Court to my mind is a very one-sided 
one and, after going oarefully through the 
evidence I think the view there, taken 
is one entirely against the weight of the 
evidense. ` 

On the question of malice, I think that, 
in addition to the inference. arising from 
the want of reasonable and probable aruse, 
there are clear indieations that the defend. 
- ant’s main objest was to get the plaintiffs 
in avy oase imprisoned and socause them 
injury. As is pointed ont in the judgment 
of Distrist Magistrate in the appeal that ke 
heard, the defendant did not go to the 
Police to report the theft, but preferred to 
file a complaint, and, in doing thir, he did 
not go to the Second Class Magistrate but 
‘to the Third Class Magistrate. Farther, the 
eomplaint was made on a holiday when 
there would be difficulties about the plaint- 
+ obtaining bail. The rasult was, that 
they were two days in the lockup and 
after their conviction four days in jail. The 
sireumstancer, I think, therefore, show that 
the defendant was actuated by spite or ill- 
will towards the plaintiffs, and by improper 
motives in bringing the prosesution. I as» 
sordinly sonour that the plaintiffs are entitled 


torecover damages. 
Decree reversed, 


LAHORE HIGH COURT. 

Suconp Civic Arrear No, 401 cy 1916. 
Ostoker 27, 1920. 
Present :— Mr. Shadi Lal, Ohief Justice, 

‘and Mr. Justice LeRoseignol. 
- JIWAN SINGH— PLAIRTIFF 
— APPELLANT 
versus 
GARBHA SINGH ¢np OTRYRS— DEFENDANTS 
— BRèPONDENIS. 
Civil Procedure Code (Act V of 1908), O. Br. 3, 
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scope of —Joint trial, when justified —Declaratory suit 
by reversioner im respect of several alienations— 
Alienees, whether can be made joint defendants, 


The language of Order I, rule 8, Civil Procedure 
Code, is extremely wide, and eyen if there be only 
one question common to all the cases, that is suffi. 
cient to justify a joint trial.[p. 522, col 2.] 

Plaintiff sued fora declaration to the effect that 
certain alienations shall not affect his reversionary 
rights. He impleaded all the aliences as defend. 
ants in the case : : 

Held, that there being at least one question 
common to all the transactions, namely, whether the 
plaintiff, by reason of his . relationship to the 
alienor, was competent to maintain the suit it was 
not bad for misjoinder of parties. [p. 523, col. 1.] 

Ralia Ram v., Mulk Raj, 54 Ind. Oas. 512; 1 L, 
205; 2 U.P. L. R. (L) 24; 17 P, L. R. 1920; 24 P. W, 
R. 1920, followed. 


Second appeal from the deores of the 
Distriot Judge. Ambala, dated the 25th 
November 1915, reversing that of the Sab» 
ordinate Judge, Ambala, dated the 3lst of 
May 1915, deoreeing the alaim. 


Lala Ram Ohand Manchanda and Mr, 
Muhammad Rafi, for the Appellant., 


Lala Ganga Ham, for the Respondents. 
JUDGMENT.—This seoond appeal arises 


$ 


‘out of a suitin whioh the plaintiff, who 


alleged that he was a oollateral of the 
alienor, sought a declaration in respess of 
eight different alienations that his rever. 
sionary rights should not be affested there- 
by. The first Court disposed of the suit 
on the merits and granted the plaintiif-a 
deoree. The defendants, alienees, appealed 
to the District Judge who acsepted the 
appeal and dismiased the suit with sosts 
throughont on the ground that there had 
besn misjoinder of defendants and that the 
defest was not oured’ by sestion 99 of the 
Civil Prossdure Code as, “on the whole,” 
the learned Jadge * was inolined to think 
that the defendants very likely had been 
prejudiced. in their defenca ” by the mis- 
joinder. Farther, the learved Judge thought 
that the plaintiff, by joining all the dlienees 
in one suit, had evaded the payment of 
the proper Court-fee. 

On the question of misjoinder we are of 
opinion that “the learned District Judge's 
decision was wrong.: The language of 
Order J, rule 3, Oivil Prosedure Code, is 
extremely wide, and even if there be only 
one question com un to all the sages, that. 
is suffigient to justify a joint trial, In the 
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sase before us there was at least one 
question sommon to all the transactions, 
namely, whether the plaintiff by reason of 
his relationship to the alienor was sompatent 
to maintain the suit Moreover, this quas- 
- tion of law is soneluded by the decision 
Ralsa Ram v., Mulk Rai (1). 

Even, however, if there had been mie- 
joinder, we do not think that the lower 
Appellate Court would have been justified 
in dismissing the suit on that ground 
alone. It was not one of the written 
grounds of appeal tothe lower Appellate 
Court that’ the misjoinder had in fact 
prejudiced the defense, and the reasons 
given by the learned Judge for his son- 
olusion that the defence had been prejudicad 
are vague. Before us, also, the learned 
Counsel for the raspondents is unable to 
point out to usin ang palpable manner 
how the joinder prejudiced the defence, 


With regard to the learned Judge's re. 
mark that a joindor of several oauses of 
aotion is prejudicial to the fiso, we refer 
him to section 17 of the Court Fees Act 
whieh provides for the levy of Court fees 
on eaoh subject comprised in a multifarious 
suit. | 

For these reasonr, we accept this appeal, 
set, aside the order of dismissal. of the 
suit, and remand the sase under Order XLI, 


rule 23, Oivil Prosedureg .Code, to the 
District Court for disposal on marits, 
Oosts in this Court shall be costs in the 


ease. Court fee on the memorandum of 
appeal to be refunded. f 


Appeal accepted, 


(1) B4Ind. Cas. 512: 1 L. 295; 2 U. P, L. R. (L.) 
29; 17 P. L, R. 1920; 24 P, W. 8.1920, ° 
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BOMBAY HIGH COURT. 
Frest Orvin Appeat No, 120 of 1919, 
June 30, 1920. 
fresent :—Sir Norman Maslecd, Kr., 
Chief Justice, and Mr. Justise Faweett. 
JANARDAN TRIMBAK GADRE— 
DEFENDANT-— APPELLANT 
versus 
MARTAND TRIMBAK GADRE 


— PLAINTIFF — RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 47— 
Execution of decree-—Stay of execution, order granting 
— Appeal, whether lies, 


An order granting a stay of execution is nota 
decree nor does it fall within the purview of 
section 47 of the Civil Procedure Code. No appeal, 
therefore, lies against such an order. 


First appeal from the, desision of the 
First Olass Subordinate Judge, Poona in 
Suit No. 110 of 1918, 

Mr. H, Q. Kulkarni, for the Appellant, 

Mr. P. V. Nijsure, forthe Respondent, 


JUDGMENT. 

Micrxop, O; J.—The plaintiff applied in 
darkhast No. -138 of 1918 for a stay of 
exesution proceedings for tke execution of 
the deoree in Suit No. 69 of 1915, pending 
the disposal of his Suit No. 110 of 1918, 
in whieh he prayed fora deolaration that 
the decree in Sait No. 69 of 1915 was 
void and insapable of execution as against 
him, > 
. The First Olass Subordinate Judge of 
Poona made an order for stay of exeoution 
in darkhast No. 188 of 1918 pending the 
disposal of the plaintiff’s suit, on the plaint. 
iffs furnishing sesurity to the extent of 
Rs. 11,000. i 


“The question now arises whether that 
is- an appealable order. It oan only be 
appealable if it is an order under seetion 
In sestion 47 no mention is made of 
an order for stay of execution. The worda 
whish appear at tbe end of gestion 244 
(c) in the Code of 1882, “or to the stay 
cf execution thereof” have been omitted, 
It is argued that ‘the words are omitted 
because they are unnesessary, the question 
regarding the stey of execution being a 
question regarding the exesution of a deoree, 
Referanse must be made to sestion 2 in 
whish a deeree” is defined. It jg provided 


-tbat “‘deoree shall be decred to irenge 


the rejection of a plaint and the determina. 
tion of any question within seotion 47,” 
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It is therefore, intended that orders made 
under section 47, as being in the natura 
of decrees, shculd be appsalable as decrees. 
It is diffgult to imagine that the Logis- 
lature. thought that an order forthe stay 
of execution would be considered in any 
way as in the nature of a decres and that, 
therefore, it should be deemed to be insluded 
within the term ‘deoree’, A question relat- 
. jng to the stay of execution is within the 
dissretion of the Court to which the applioa- 
tion is made, and it is oertainly not 
desirable to extend the number of appeslable 
orders unless ‘there is distinct authority 
for such an extension. 

I note this is the view taken by Mr. Mulla 
in his commentary, while the opposite view is 
taken by Mr. Woodroffe. 

The appeal, therefore, must be dismissed 
with costs. i 

Fawoerr, J.—I oonour. I would only add 
one further argument in favour of the 
view that.no appeal lies, No.doubt the words 
 “Gnestions relating to the exesntion of a 
desree” are very wide and prima facie cover 
a question regarding stay of execation of 
a decree. Bat in sonstrning the words of 
cestion 47 the Court is entitled to have 
regard to the faot that fhe corresponding 
gestion of the old Code contains an express 
reference to a stay of execution, which 
has been omitted in the present section, 
I do not think that this omission is necessarily 
due to its being Gonsidered that the previous 
words of the section were wide -enough 
to cover this particular question. I think 
it is: very likely that it was considered 
. that a suit would never be brought in 
regard to the mere question of a stay of 
execution and that it was, therefore, unneces- 
sary to make the section cover such a 
question, 


Appeal dismissed, 
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LOWER BURMA CHIEF COURT, 
Oivin Mracentangovus No, 174 or 1918, 
July 22, 1919, 

Present :—~Mr, Justice Rutledge. 

B. COWASJI AND OTAERS—PATITIONER3 
VETEUS 
NATH SINGH OIL COMPANY LTD, 


—~REsPONDENTS, 
Companies Act (VII of 1918), s. 162 (6), scope of 
— Winding up by Court, when to be ordered. 


Though a Court is not bound to construe clause 
(6) of section 162 of the Companies Act as only 
covering grounds of a like nature with those speci-« 
fied in clauses (1) to (5) of the section, yet it 
will require grounds of a like magnitude before 
acting under the clause, and ib is only in extreme. 
oases that it will, at the suggestion of the minority, 
disregard the wishes of the domestic forum, and 
condemn the company to extinction. [p. 625, col 2.] 


Mesara, Giles and Burjorji, for the Peti- 
tioners. 

Messrs. Levtaigne and N, M. Oowaajt, for 
the Respondents. 


JUODGMENT.—This is- a petition by. 
fifteen share-holders in the Nath Singh Oil 
Company, Limited, foran order winding-up 
the Company by the Court under seation 162, 
clauses V and Vi, of the Indian Companies 
Aat, 1913. : 

Previon3 to the hearing, patitioners’ Ad- 
vooates wrote to the respondents’ Advyooates 
(Exhibit A) that they did ro} intend to pro- 
esed with the ground under clause V, but 
wished to amend their petition by adding 
& new paragraph £3. At the hearing, peti- 
tions:s’ Atv roate submitted that the proposed 
amendment should ba allowed. 

The amandment was opposed by the res- 
pondents’ Advooate on the ground that it was 
contradictory to the allegations contained in 
the patition, ard that it converted what was 
a subsidiary ground into the main ground, 
and thatthe respondents would be prejudiced 
in the conduct of the sase, if the amendment 
were allowed. In my opinior, the admendment 
is not sontradistory of the allegations in the 
petition, as it is qnite possible that a Company 
might be unable to pay its debts, and yet have 
very valuable assets to real'z3, Also, the 
bulk of the allegations in the petiz:ion in no 
way relate tothe financial position of the 
Compavy, but to the conduot of Baij Nath 
Singh, the predominant ahare-holder, whiob, 
if relevant at all, sould only be relevant under 
olause VI of section 162. Without the 
amendment, it would be impossible for the 
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Court to try the real issue between the par- 
ties.. It would not bs in the interasts of 
justios to diamisa the petition on ruah a 
technical ground only to have the same pre» 
sented afresh with the consequent delay and 
expense. I accordingly allowed the amend- 
ment, As amended, it is submitted that none 
of the allegations in the petition would justify 
the Court in making the order, as olause Vi 
must be read ejusdsm generis with clanses | 
to V. If clause VI must be so read, I agree; 
for it cannot be contended that any of these 
allegations are of a similar nature to that 
given in any of these firat five clauses, In 
support of this objection it is argued that the 
words of clause VI of section 162 are identical 
with those of section 79 of the English 
Companies Act of 1862, and section 129 of 
the English Act of 1908, and. this Court 


-  ghould follow the Engligh desisions on the 


subject. 


The ejusdem generis dostrine laid down by 
Lord Cottenham in the Agricultural Oattle In. 
surance Oo, In re (i), in construing 
similar words in the Joint Stock Companies 
Winding up Ast of 1846, has been followed 
-by Lord Cairne in the Suburban Hotel 
Oo, In re (2), in dealing with a petition 
to wind-up under the fifth head of seotion 79 
of the Oompanies Act of 1862. It isa 
decision of the Court of Appeal in which 
Turner, L, J., sonourred with the sonolusion 
and the reasons, though he died before 
judgment was delivered. Lord Cairns was 
prepared to admit a kind of exception to the 
rule in oases where the whole substratum of 
the Company had gone, I have been referred 
by both sides to a great number of desisiong, 
and I think the trend of the desisions is an 
attempt to get away from the ejusdem generis 
doctrine which was found to act as a fetter 
on the disoretion which the “just and equit- 
able” clause gave to the Court, The faot that 
long ago the Engligh Oourts were oompelled 
to recognise exceptions to the striot rule in 
eases where the substratum of the company 
had gone, or where it was impossible to carry 
on the business of the Company by reason of 
a deadlock, shows that almost from the first 
statement of the ejusdem generis dootrine the 
Courts were rrepared to refuse to be bound 

(1) (1884) 84 R. R. 41; I Mao. & Œ. 170; 1 H, & Tw. 
227; 18 L. J. Oh. 261; Al E. R. 1228. 


(2) (1867) 2 Oh. App. 737; 86 In, J. Oh, 710; 17 L, 
i, 22; 15 W. R, 1096, 
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by it, for if cannot be contended that either 
of the two exaeptions oited were of the same 
nature asthe gronuds previously spesified in 
the sestion. The modern view of the English 
Courts ie, in my opinion, accurately stated by 
the late Master of the Rolls, Lord Cozens: 
Hardy, in Yentdje Tobacco Oon ‘In 
re (3): “It has been urged upon us 
that, although it is admitted that the ‘just 
and equitable’ clause is not to be limited to 
cases e,usdem generis, it has nevertheless been 
held, gosording to the authorities, not to 
apply exeept where the substratum of the 
Company has gone, or where there is a eom- 
plete deadlosk. Those are the two instanses 


- whish are given, buf I should be very sorry, 


so far as my individual opinion goes, to hold 
that they are strictly the’ limits of the ‘jast 
and equitable’ olause.” A perusnal of resent 
decisions Bleriot Munufacturing Aircraft 
Company, Limited; In re (4), American Pioneer 
Leather Co, In re (5) eand the New. 
bridge Sanitary Steam Laundry, In re (6) leads 
me to the sonoclusion that the Courts nf the 
United Kingdom have ceased to observe the 
ejusdem g:nerts rule or have so widened 16, 
that it. has ceased as susah to be a fetter upon 
the diseretion -of the Qourt. The Indian 
Companies Aot of 1882, by section 128, olause 
(e), gave the ejufdem generis- dootrine the 
force of law in India by adding the words 
whenever for any-reason of a like nature.” 
These words are omitted from section 169, 
clause VI, of the Indan Companies Aot, 1913, 
which follows the words of the English Asts, 
And, in refusing to read slause vi ejusdem 
generts with the preceding five olauser, I am 
supported by the deoisions of the Courts of 
the United Kinkdom to which I have already 
referred. Though the Court is not, in my 
opinion, bound to construe olanse VI as only 
sovering grounds of a like nature with thosga 
previously specified, a perusal of the oases 
brought under the “just acd equitable” clause 
shows that it hes always required grounds 
of a like magnitude, and that it is only in 
extreme oases that it will, at the suggestion 
of the minority, disregard the wishes of the 


(3) (1916) 2 Ch. 426 at p. 432; 86 L, J, Oh, 1; 118 
L, T. 580; 60 S. J. 707; 32 T. L. R. 709, 

(4) (1916) 82 T. L. R. 263, 

(5) (1918) 1 Oh, 656; 87 L, J, Ch. 403; 118 L. Ù, 
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domestics forum, and sondemn the Company to 
extinotion. 

The grounds relied on by the petitioners 
have been ranged under eleven heads, viz :— 

(1) J aggling with shares soas to render 
the provision limiting the voting of vandor’s 
shares abortive. 

(2) Juggling with the constitution and 
personnel of the Board of Direstors, so as to 
remova any direstor who showed independent 
tendencies. 

(3) Vendor’s oonduot as 
Managing Directorship. 

(4) Oorrupt return to the vandor of 17 
. well-sites in 1915 which he had agreed to sell 
to the Company. 

(5) Abuse by the vendor of position as 
Managing Direstor and Oompany’s agent to 
gain personal advantage at the expense of the 
Oompany by using the Company’s tools and 
materials, 

(6) The carrying on by the vendor of a 
separate oil-mining business in breash of his 
agreement. 

(7) Breash of undertaking by the vendor 
to protest the Company’s interest in regard to 
12 oil wall-sites transferred by the vendor to 
the Company, and astive opposition by vendor 
to the Company’s interastg i in regard to sash 
sites. 

(2) Wrongful 
No. 838 for No. 43. 

(9) Efforts of vendor to get rid of the 
managing agents in order to have a frae 
hand. 

(10) Efforts to remove the registered office 
of the Company to Yenangyaung for the same 
purpose. 

(11) Wrongful withholding from the Board 
of Direstors and fhe managing agents of 
aseounts of stores sinos Ist June 1918, 

It is not alleged that each of these grounds 
is sufficient in itself, The substantive charge 
“ig the fourth relating to the 17 well sites, 
The fifth and sixth direstly spring from it. 
Most of the other grounds are rather facts 
qualifying this main charge than distins- 
tive substantive charges. 
examine the matter of the 17 well-sites with 
some detail, 

Five days before the rogistration of the 
sompany, the vendor Baij Nath Singh ontered 
into an agreement with the first petitioner, B., 
Cowasji, as trastea for the Company. A aor- 
tified copy of the agreement is attached to the 


regards the 


substitution of wall-site 
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petition on the file. It is dated 25th May 
1908. It resites that the vendor has, (a) a 
number of oil wella some of whieh he has 
worked, and others are lying idle for want of 
capital, and (b) sertain well-sites about whish 
there are revenue proceedings. He agrees 
tnter alia to sell 44 oil wells, 13 oil well-sites, 
the numbers and looality of which are stated 
inthe first sshedule, and one well-site subjeot to 
Revenue Case No. 150 of 1903 of Yonang- 
yaung, that is, in all 58 wells and sites. He 
sovenants to give a good title. The sonsidera- 
tion is to be Rs. 51,720 for sash well or site 
when duly transferred to the Company, to ba 
satisfied by allotmest to vendor of 5,172 fully 
paid shares of rupees ten each, Vendor was 
to retain possession until incorporation, and 
adoption of the agreement, The vendor further 
agreed to trinefer the 12 well-sites mentioned 
in the second sshedule as the subject of 
litigation with the Burma Oil Company in 
revenue proceedings without getting any 
thares in payment. These are referred to, 
for short, as the 12 free sites and ara the sub- 
jeot of the 7th ground of complaint. The 
Nath Singh Oil Company was incorporated 
on the 80th May 1908. The Memorandum 
of Assosiation specifies, as the first- objeat of 
the Company, to adopt, aarry into effect and 
seal the agreements mentioned in Article 3 
The capital 


divided into 4,00,000 shares of Rs. 10 eaoh, 
The chief objest of the Company is stated to 
ba to acquire and develop Baij Nath Singb’s 
properties in Yenangyaung consisting of 58 
valueable oil wells and weil sites. 

For some reason the vendor ‘did not 
transfer the 58 wells and sites as agreed 
but only 86 in 1908, for whioh he was 
allotted 1,66,192 shares by way of payment. 
Shares ta the extent of 51,931 were allotted 
to various applicants in 1908, and siuce 
then no allotment has been made. OF the 
proseeds of those sash shares one lakh 
went to the vendor under the agreement . 
of 25th May 1908 and the balanse of 
over four lakhs constituted the working 
capital of the Company. The agreement 
was adopted without modifieation at the 
first Direotors’ meeting on 30th June 1908, 
The reason of the vendor’s failure to convey 
the balance of 22 well-sites to the Company 
is not explained ; but I think we may take 
it that the sorreot reason is as stated by 
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Mr. Paton at the Direstors’ meeting on 29th 
November 1611, (Exhibit F 2) that “the 
transfer of the sites referred to has all 
this time been excused on the allegation 
that they were reanmed sites, and could 
not .be transferred to the Oompany on that 
iaccount,” At the same meeting the vendor 
stated that he had transferred 24 well-sites 
to the Company’s name on the èth Dasember 
1911; that they were all resumed sites, 
and that the resumption was revoked about 
September 1911; that as to the sites not 
yet transferred, all were in dispute exsept 
one No, 38 settled in his fayour, but he 
expested four named ones to be desided 
by the 12th January 19:2, and that, as 
regards the remaining five sites, he could 
not say if he ever sould tender them, but 
wonld do so if he obtained them. This 
is an important statement. He tells the 
Board that there are five sites whish he 
may never be able to transfer. He has 
already had 24 sites put into the Company’s 
name, and in these 24 are inelnded 12 
whioh had been awarded to him by the 
Revenos Officer in the litigation with the 
Burma Oil Company. Tho Board resolved 
. to acsept 12 of the tender 24 aites as 
satisfaction in respest of the 12 fres sites, 
but declined to accept the other 12 
‘sites until (a) the date of resumption, 
. (b) the validity of the title, and (e) the 
present value were ascertained, In asser- 
taining the present value,the Board stipulated 
that dae regard was to be had to the sompara- 
tive value of the sites whioh the vendor was 
unable to deliver; The vendor objested 
to any inquiry as to the value, but agreed to 
other parts of the resolution. The Board at 
this time sonaisted of Messrs. Cowasjee and 
` Pator, representatives of the sash share- 
holders, and the vendor, and it is noteworthy 
that they do not suggest that they whould be 
justified in refusing to take delivery of the 
well-sites by reason of the delay of over three 
years, thus leading one to infer that the delay 
was due to sauses beyond the vendor’s sontrol, 
At the end of 1911, the Board was inereased 
to five, Messrs, Desai and Pandia coming on 
as additional membera and Mr, Turner taking 
the place of Mr. Paton. 

In the latter part of 1911, Mr. Dasai 
‘(afterwards a Direotor) and Mr. Warren 
of the managing agents’ firm visited 
Yongugyaung and made a report, part of 
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which is put in as Exhihit4.A, Io this 
report Messrs. Desai and Warren stata: “The 
Company’s manager and field manager, besides 
others at Yenangysung well acquainted 
with the field,are of opinion that out of the 24 
sites said to be transferred by Mr. Nath Singh 
on the Sth December 1911 only Nos. 2911, 
8404, 3408 and 8438 (one of the 12 free 
well-sites) are of any value, a value whioh 
is rather doubtful. The rest are of no 
value at all.” This information was no 
donbt in the minds of Messrs, Cowasji and 
Paton when they resolved, as we have seen 
in Exhibit F 2, and also explains why 
the Board seems to have taken no steps to 
sarry out that resolution, and dispose of 
this question during 1912, Their failure 
in this respset is mainly responsible for 
mush of the sonfasion and irregularity that 
subsequently ensued, 

Both sides agree that differance arose in 
the year 1912 between Mr, Cowasji and 
the vendor. Mr, Oowasji is the largest of 
the sash share-holders, having invested 
nesrily a, lakh of rupees in the Company’s 
He was astiye in the formation of 
the Company, and acted as Chairman: of 
the Board of Direstors from the first. Hg 
was guarantor of the vendor’s asoount with 
the Bank of Bengal to the extent of some 
two and a half lakhs. Mr. Oowasji with- 
drew his guarantee, with-the result that 
the Bank required payment, and the vendor 
was in fioancial straits, and had to borrow at 
high interest from Mr. Abba anda Mr, Jamal, 
Mr. Cowasji may have been perfestly justified 
in withdrawing his guarantee, but the vendor, 
who attributed his finansial difficulties to 
Mr. Cowasji’s action, not unnaturally deter. 
mined to getrid of him and the other Direators 
who supported him. I should add that 
although the vendor had a vast predominanos 
in shares, by olause 2 of the basio agree. 
ment, for voting purposes the vendor's 
shares only earried one yote for ten shares 
whilst in the hands of the vendor, 
This provision gave the ash share- 
holders a substantial majority in voting 
power over the vendor. The result of the 
vendor's finansial difficulties was, that some 
30,000 shares found their way into Abba’s 
name on the register, and by the latter’s 
help the vendor got the Company in general 
meeting to increase the number of Direstors 
to ten, and to select as. now Direstors Syg 
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‚who seems from the 
the Oourt records in the Abba and Jamal 


-528 _ INDIAN CASES, 


COWASSI Y, NATH SINGH OIL COMPANY LTD. 


of his nominee”, inoludiog Mr, S. S. Halkar, 
minutes, and 


litigation, to have asted for some time as 
the vendor’s legal adviser. From May 


1913, the control of the Company passed 


out: of the -kands of the cash share-holders 


‘to the nominees of the vendor, The next 


.Btep of the vandor’s party was to redusa 
the-Board of Directors from ten to five, 
‘and eliminate their opponents, This 
‘was done about July 1913. The vendor 


finally ejected Mr, Oowasji from the Board in - 
. February 1914. 


Though the vendor had ibas got rid of 


all representatives of the cash share-holders, 
he still found, himself in tho toils of bis 


-oreditora, Messrs. “Abba and Jamal, both 
of whom by this time he had placed on 
the Board of Direstors, It is admitted that 
he entered into an agraement purporting 
to sell his shares to them at 4 ‘rnpee a 
share, and that in 1916 litigation was going 
on betwesn them,~ the vendor sontending 
that the transaction was one of mortgage, 
and not asale., The vendor became Manag- 
-ing Direotor under undef Article 72 from 
the beginning, but seaced in. November 1911 
when his- mortgage shares ceased to 
be registered in his *name, and he did 
not again become Managing Director till 4th 
June 1913. 

Though the Board refused to assept 
transfer of the balance of the 12 well 
sites in 1911 and 1912, drilling on these 
sites started carly in 1913 with the 
Company's materials and tools and at 
their expense. The vendor says this was 
done at the instance of the Field Manager 
and it is pointed ont that he was ‘not 
then Managing Director. He war, however, 
the only Direstor resident at Yenangyaung 
and I have no doubt that the work was 


done at the vendor's instance, and under 


his direotions, This drilling seems to have 
gone on daring 1914 and 1915 with the 
‘result that on 9th Desember 1915 it was 
bronght to the Board’s notice that a 
number of the ' unaccepted well-sites had 
not only been drilled, but were producing. 
All this has an inportant bearing on the 
new Board’s action in dealing with the 
17. well-sitee, We have ‘seen’ that the 
vendor. was anxious to- transfer the well. 
sites and get his shares in 1911-12, I 


‘to the vendor, 
by the Board on the 6th January: 1916. 


obliged to do so or not. 
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am asxed to believe that he was equally 
anxious in 1916. This I eannot assapt. 
Vendor’s agreement: with Abba and Jamal 
made it unsafe and impolitio for bim to 
get any fresh shares until the question 
of the agreement was finally desided. Abba 


‘and Jamal were naturally keen to have 


the well-sites aseepted and the shares issued 
The question was postponed 


(Vide Exhibit B 2), Vendor's brothers put 
in- their claim that the well-sites wore 
joint Hindu family property on the llth 
January 1916 (exhibit B-3), It was 
brought up by vandor asking that shares 
be issed te him for the 17 well-sites, at 
the Board meeting of 29th January 1916. 
This I think, he didin purauanse of his 
agreement (Exhibit F in Ciyil Regular 
No: 62 of 1916) with Abba and Jamal, 
but if is not material whether he was 
Measrs. Abba 
and Jamal voted in fayour of this being 
done. Messrs. Halezar and Naikwara voted 
against it, aod by. Mr. Halkar's oasting 
vote it was desided that the !7 well-sites 
be not accepted, and that operations on 
them be suspended. I am asked to hold 
that, in doing so, Messrs, MHalkir’ and 
N Aik wale were merely oarrying out the 


polisy of the earlier Board, and opposing 


the. interests of the vendor on behalf of 


the Company. Bat some of the sites had 


now been proved to be valuable as they 
wera Grilled and produsing. If these two 
Directors, who were elected as nomineas 
of the vendor in this: important matter, 
were acting contrary to the wishes of the 
vendor, we would expect that they would. 
meet with the fate of Mr. ` Cowasji and 
his friends, at the next meeting for the 
election of Directors. But this fate did 
not overtake them, They were duly elested, 

Messrs, Abba and’ Jamal brought -up the 
question again on the 29th February 1916 
(Exhibit 0.2), but they are again worsted ` 
by Mr. Halkar’s casting vote. At the Board 
meeting of i8th May 1916, by his eating, 
vote “Mr, . Halkar seoured the relestion of 
the vendor as Managing Direstor, and at 
the meeting of 29th May 1916, the vendor 
repaid the compliment by sesonding Mr, 
Naikwara’s motion that Mr. Halkar ba 
Ohairman of theOompany for the ensuing 
year. At the annual general meting of 
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20th May 1916, we find Mr. Halkar as 
Chairman ruling that Messra. Abba and 


Jamal sannot vote in respest of shares 


registered in their names, Heeause there 


‘is litigation over those shares, and thus 


he prevented the oontrol of the Company 
passing from the vendor’s hands to those 
of Messrs. Abba and Jamal. At the same 
meeting, Mr, Naikwara is relested a 
Direstor on the proposal of Mr, MHalkar, 
sesonded by the vendor. From all this 
ib seems clear that in rejecting the well- 
sites and refusing to issue shares, Messrs, 


. Halkar and Naikwara were oarrying out 


“N 


the wishes of the vendor, and were 
primarily concerned in assisting him in 
his straggle with Messrs. Abba and Jamal 
At the Board mesting on 24th May 1916 
(Exhibit C-7), Messrs. Naikwara and Halkar, 
by means of Halkar’s aasting vote, decided 
that the 17 well-sites, and those still to 
be tendered be not accepted at the price 
epecified in the prinsipal agreement, and 
on lst July 1916 by a like vote they 
caused the title-deeds of the 17 woell-sites 
to be returned to vendor’s Advooates Messrs. 
Cowasji and Das with the intimation that 


_ -the Company did not relinquish possession. 


The meaning of this surions provision is 
explained in Mr. Halkar’s first resolution, 
(Exhibit 0-9), the meeting of 9th September 
.1916, as a lien for expenditure on the 
sites till settlement of accounts, 

In sonsequense of the Board’s rejection 
of the well-sites and their return of the 
grants to the vendor, the vendor ‘applied 
for their transfer before the Warden of 
the oil fields from the Company’s name to 
the vendor's, and the field manager Willes 
sonsented to this being done on behalf 
of the Oompany. * * * Jt does not 
seem that even now the petitioners are 
willing that the 17 well sites sltould be 
taken over. That being so, it is difficult 
to hold that the vendor has seommitted 
sneh a breash of the original agreement 
in this respeot, as would justify the Court 
in winding-up the Company. Proir to May 
1913, while the petitioners sontrolled the 
Company they had refused to take over 
the sites, and failed to take any steps 
to get the prisa lowered on any ground 
of delay, in the belief that the sites were 
of little or no valua, Subsequently, when 
yeodor got control of the Company, and 
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the sites wera proved to be of value, the 
vendor got his nominees to adopt the 
same polisy, and to refuse to take the 
sites. Finally, he got the Company, after 
the petition was filed, to endorse this action 
at the general meeting of 19th August 
1918. (Exhibit #-3). However improper 


- and reprehensible the action of the vendor 


may have been in many respests through- 
ou$ the transaction, [ do not sonsider 
that it constitutes an adequate ground for 


-winding-up the Company under sestion 162, 


alause VI. This is the main ground in 
the petition. 

The fifth ground sharges the vendor 
with abuse of his position as Managing 
Direator and Company's ugent to gain 
personal advantage at ¢he expense of the 
Oompany by using the Company’s materials 
and tools to drill and equip the wells whieh 
are now his property. 1 baye already held 
that the drilling was done at the instanoe 
of the -vəndor and under his directions, 
as he was the only Direstor resident at 
Yenangyaung. I do not see anything wrong 
or adverse to the Company’s interests in 
demonstrating the value of these properties, 
At this time there is no indication that 
the vendor had formed the design of 
drilling the wetls at the Company’s ex- 
pense, and then getting the Oompany 
to reject them so that he sould 
earry on an oil business independent of the 
Company. He does not dispute his liability 
to pay for the materials and tools used, 
but slaims that the Company has got 
more than the value of these in the oil 
won before 19th July 1916, This is a 
matter of accounts, and not a ground for 
winding-up. It is argued for the res. 
pondent, B. N. Singh, that be has committed 
no breach of clause V of the principal 
agreement as there is a nesessary inferense 
that oarrying on business hasno referenee 
to the well sites named therein. I oan 
discover no aush inferense in the agres- 
ment, and the words of the alause are 
in no way ambiguous. It is further urged 
that as the Company failed fo take the 
wells tendered, the vendor was forsed to 
work the wells to save serious loss, pend. 
ing settlement of the question, This might 
be important, if I were assessing the dam- 
ages. On the facts before me, there seems 
to be a substantial breach of clause ¥, 
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but such a breach, in my opinion, does 
nol justify a winding up order under 
secticn 162, clause VI. 

The seventh ground relates to veador’s 
action in regard to the 12 fres sites which 
we have seen were accepted with the con- 
aurrence of vendor on the 29th Dasember 


1911. (Exbibit F-2.). Vendor obtain- 
ed from the Board the title- deeds 
of these well-sites for the purpose of 


protesting the Company’s interests in oertain 
litigation with the Burma Oil Company, 
Limited. Vendor claimed the wells as his 
own in his written statement, and en- 
deavoured to get the warden to transfer 
the wells to his name, It is pleaded for 
respondent that his claim in the written 
statement was a ruse de guerre to defeat 
the olaim of the Burma Oil Company. 
This explanation might be of some weight 
if the vendor had offered it to the 
‘Directors at the meeting of the 17th March 
1917, (Exhibit O 25), but, instead, he states 
that his undertaking was to make cvyar 
these 12 well-sites on the Company taking 
over and issuing shares for all the wells. 
With justice the vendor is aasused of the 
grossest breash cf faith in this matter, 
But at most if is a fraud that dil not 
sucoged, and as such if # not a ground 
for winding-up the Company under sestion 
162, slause VI. 

The eighth ground relates to the sub- 
stitution of well No. 38 for No. 46, A 
great number of Exhibits has been put in 
regarding this question and the time spent on 
it was out of proportion to its in:portance. 
Both wells sre spesified in Sshedule I of 
the principal agreement, but well No, 46 
was delivered tothe Company, and the 
vendor got 5,172 shares in payment 
in 1905, One Pe Ya olaimed a half share 
in this well, and filed a suit early in:1910 
whioh vendor compromised in May 1910, 
The well was given fo Po Ya, and he was 
to pay vendor Ra. 22,500. Vendor said 
nothing to the Board abont the well till 
August 1920, whenhe mentioned that there 
was a claim by a Burman to this well, 
but said nothing about the somprcmise as 
he sertainly shonld have done. Mr. Paton, 
a Direotor, heard about the compromise in 
March 4917, and no doubt was not 
favourably impressed by the sonduat of his 
eo-Direetor. Vendor offered either to buy 
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out Po Ya, or to present another well in 
lieu of No. 43 (Exhibit 3 C). Mr, Cowasji 
was for ascapting one or other alternative, 
but Mr. Paton .was not satisfied. I meed 
not go in detail into the Board’s attempts 
to deal with the oanosellation of the shares 
issued in respect of No, 46 whieh do not 
seem to have been very suosessful. They 
resolved to oharge him interest on the 
faos value of the shares, viz, Re, 51,729. 
This they probably would have been 
entitled to do, if they had resolved that 
the issue of 5,172 vendor’s shares in respect 
of well No. 45 was for no sonsideration, 
or for a consideration that had totally 
failed, and must consequently bs sharged 
for like other cash shares, Ultimately, 
the new Board (Halkar’ s) agreed to 
asospt well No. 38 in lien of No, 46 and 
abandoned the olaim for interest fron the 
vendor. There ia nothing befora me tə 
show that well No. 38 is less valuable than 
well No. 46, If vendor had, like an honest 
man, informed the Board of. the olaim 
brought in 1910, no one gould -havya taken 
serious exssption to the substitution of one 
well for another. But neither this nor the 
vendor’s concealment of the Burman’s 
claim, and the sompromise, constitutes a 
ground for winding-up under .olause Vi 
of seotion 162, 

As regards the ninth and tenth A 
the managing agents, since the formation 
of the Company, have been Messrs. Wight- 
man & Co., who also act as seoretary to 
the Company. One of the firat Direstors, 
Mr. Paton, was a member of this firm 
and two of the petitioners, Messrs. Nudiag 
and Look, aremambers of the firm, The 
vendor regards the managing agents as 
hostile to him, and has used his best 
endeavours to haye them removed, His 
direst forts having failed, he carried a 
resolution removing the registered office of 
the Company from Rangoon to Yenangyaung, 
But, as this involves an alteration in 
the memorandum of association, it is in- 
operative without the sanotion of the 
Court, whioh has nob yet been asked for. 
However ill-advised the vendor’s actions 
may have been in these - respesta 
they do not seem to be going beyond his 
legal rights as the predominant share. 
holder and as ash gombel ler of the Oom- 


pany... i 8 
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As regards the elevanth’ ground, the 
vendor having failed directly to rid him- 
self of the managing agenta has foroed 
them to giva notice of resignation by re 
dusing the Rangoon offiss to a nallity. 
It is allegred by the petitioners that 
sinse Ist June 1917 no stores acsoun$ 
has been furnished to the managing 
agents, and since Ist June 1918 no 
acoount of ash transactions has been 
furnished. The facta are not denied 
by the respondent, and to my mind 
constitute one of the most serious charges 
against the vendor. Whether 
or not, Rangoon is the headquarters of 
the Oompany where the Board of Directors 
meets, and where the seostariat cfiise of 
the Oumpany is situated. To out off the 
head office from all souroes of informa- 
tion regarding the assets and expenditure 
of. the Company, is so indefensible thaf, 
if only the vendor’s interests were gon- 
serne?, I should be inolined to direst that 
the Company ba wound-up, as the legal 
remedy for this filigrant abuse of power 
is not very siear, and probably not very 
effestive. There are, however, a large 
body of share-holders unsonnested with the 
vendor who do not ask for tho extination 
of the Compiny. Under the sircumstances, 
to extinguish a flonrishing Company would 
require. the most abundant justification, 
And, bad as the vendor’s conduat in this respeot 
is admitted to be, I do not think that it is 
suffisient. 

I shall deal very briefly with the first three 
grounds as it is not seriously argued that by 
themselves they would justify an order for 
winding up. 

As regards the juggling with shares it 
is pointed ont that the vendor has plased 
101,000 shares in his wife’s name and 8,500 
in hia brother's make in. iorder: to avadó 
the limitation in voting power on vendor’s 
shares held by vendor. Vendor was rest- 
risted from alienating shares for the firsat 
three years after incorporation. After the 
lapse of this pericd he _ cnuld transfer 
shares without restriction, And it is 
pointed out that the vendor and his family 
hold more shares in the Company to-day 
than at the time of ineorpcration. This 
strongly points to his sonfidence in the 
Company, as well as the fact that he has 
pot sought to make money ont of the 
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publis after the usnal manner of the un- 
sorupulous larga vendor share-holder, I 
am asked ‘to hold that the wife and bro. 
ther are tenami holders of these shares for 
Baij Nath Singh, tke real holder. If this 
ware an application to deside what voting 
power the wife's and brother’s shares 
earrieJ, I would deside the question. Buf 
1 desline to do so in the present pro- 
seedings, as the vendor was not acting 
unlawfully in transferring his sharés 
at the time that he did, and the question 
eannot affact the application now made, 

As regards juggling with the Board of 
Direstorr, itis admitted that vendor used 
his irflaenca to increase and deorease the 
number of the Board, to ontvote, and get 
rid cf Directors who did* not vote assording 
to his wishes, and that he caused 909 of 
his sharas to be registered in the name of 
one of his nominee Direstors. I was asked 
to infer that the same thing had hap. 
pened as regards Halkar’s and Naikwara’s 
shares. With regard to the latter, after 
a referencs to the transfer register, and 
the several different periods when shares 
were registered in their names, or trang- 
ferred by them, I am unable to draw any 
such inference. I am_.referred to vendor's 
osndust in making Willes, the field manager, 
a Direotor after he had been dismissed by 
the Board for alleged missondust, and in 
makiag Mahabir Singh a Dixestor while 
ossupying the relatively menial position of 
& storekeeper at fhe oil fields, All thia 
might justify a Rangoon share-holder losing 
eonfidense in tha vyendor’s intelligence or 
businesa integrity. Bat the Oourthas nm) 
more disciplinary powers over a share. 
holder in exercising his right of eleoting 
Dirastors, than over parliamentary sleotors 
in choosing members of the Logislatire, 
In beth instances, they may te swayed 
by unworthy motives, and may not shoosa 
fit and proper representatives, but for sush 
action there is no legal redress. In my 
opinior, the fasts provad in sonneastion 
with the sesond charge form no 
ground for winding-up. There is nothing 
in his acting as Managing Direstor when his 
period of offise had expired, or in his aots as 
Managing Director apart from those already 
sonsidered which would justify an order for 
winding-up. 

I am asked by the petitioner's Advosatg 
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to consider the cumulative effect of all 
the charges admitted or proved, whioh, if 
too weak singly, are suffisient when taken 
together. It ia also urged that, if recourses 
is had to suits, some eight suits would be 
necessary to obtain the redress olaimed. 
Reference has been made to Lord Davey’s 
judgment in Burland v, Earle (7) and it 
is argued that internal fraud, sush as 
noconssientions conduct of tke Direstors i in 
sondusting the Company's business, would not 
give a right of action to the petitioners 
who are minority share holders, and conse- 


quently if they cannot invoke sestion 162, . 


olause VJ, they have no remedy. Bat 
what Lord Davey hadin mind in fixing 
the limits of the dissentient share holders’ 
rightsto sue was that all other questions 
bad. to be settled by the domestic forum. 
He was not contemplating that sonduot 
which, thcvugh not fraudulent enough or 
nuconssientions enough to justify a separate 
suit, would be encugh to justify the mush 
‘more drastic and extraordinary remedy of 
extinguishing the Company. None of the 
oases sited in which orders for winding-up 
have been granted on the petition of minority 
‘share-holders bears any resemblanoe to the 
present. 


Lack of precedent is mol a reason for 
refusing to aot, but it suggests greater 
care before NGGE ‘Assosiations with 
limited liability have been constantly 
growing in number and power in the som- 
mersaial life of the United Kingdom during 
the past eighty years. If fasts similar to 
those in the present sase sonstituted 
‘aceauate ground for windidg up a Company 
-we should certainly expect to find many 
“such casesreported. That there are not 
gush cates ir, because winding up is an 
‘extraordinary remedy to be resorted to in 
extreme oases to put an end toan intolerable 
situation. 
= Taking all the faote into consideration, 
T am not aatisfied that it would be just 
and equitable to hold that the Nath Singh 
Company, Limited, be wound-up. The 
‘petition is acoordingly dismissed. But the 
‘gonduet of Baij Nath Singh in sonneotion 
„with a, great, many of the matters in issue 
“has been so im proper’ and uneonscientious 


a, (7) (1902) A. O. 83;71 L. J. P. C. l; 59 W. R. 241: 
Cis L. T, 553; 18 T. L'R, 41; 9 Manson-17, 
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that I depart from the ordinary rule 
that costa follow the avant, and 1 direst 
that each party bear their own  soats. 
Mr, Olay’s sosts are to be paid by the Oom- 
pany. 

Petition dismissed, 


MADRAS HIGH COURT. 

Crvin Revision Petition No, 1094 or 1913, 

July 2), 1920. 
Present:—Justice Sir William Ayling, KT., and 
Mr. Justiee Krishnan. 

W. KRISHNAMACHARRY—Darenpaxt 

mana PETITIONER 
Versus 
W. KOMALAMMAL—Ptaintire 


— RESPONDENT, 
Presidency Small Cause Courts Act (XV of 1882), 
8. 19 (g)~—Suit to recover stones of well wrongfully 
removed, whether cognisable by Small Cause Court, 


A suit to recover certain stones forming part of 
a well, and said to have been wrongfully removed, 
or their value, does not fall under clause fg) of 
section 19 of the Presidency Small Cause Courts 
Act, and is cognizable by a Presidency Small 
Cause Court, even though, in order to dispose of 
the suit, itis necessary to determine the question 
of title to the well. Ep. 538, cols, 1 & 2,] 


Petition, under section 115 of Ast V of 
1908, and sestion 107 of the Goverment 
of India Act, praying the High Court to 
revise the decision of the Court of Small 
‘Canser, Madras, in Fall Bensh Appli- 
sation No. 156 of 1919, in Small Cauce 
Snit No. 7201! of 1919, 

FACTS appear from the judgment. 

Messrs, S Duratsawmy Atyangar and S, 
Rangasamt Atyangar, for the Petitioner.— 
The sny falls under olause (g) of section 19 
of Act XV of 1882, The defendant claimed 
title to the welland the site on which it 
stood and itis necessary to determine that 
question to dispcse of the suit. In a oase 
under the Provincial Small Cause Courts Aat 
it was held by this Court that where the suit 
involyed not incidentally but nesessarily the 
determination of a question of title it fell 
under the analogous provision of Article 11 of 
Schedule II of that Act. Vide Tirupati 
Razu y. Vissam Rau (1), 
" (1)'20 M, 155; 7 Ind. Dee, (N, s.) 109, 


_ ©; 
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Mr. K. Rajak Atyar, for the Rospond- 
ent.—The suit is only for recovery of 
moveables. Its sharaster i3 not altered by 
the Oourt having to adjudisate on the quos- 
tion of title to the wall. It satisfies the 
requiremants nesassary to bring it within the 
jarisdiotion of the Small Oanse Court. 
question of title is not interwoven with the 
relief slaimed. Sse Putéangowda Mallangowda 
Patil v, Niltanth Kalo Deshpande (2), Venka- 
tarama Ohetty, In re (3), Ohintala Ragava 
Reddi v, Ohintala Krishna Reddi (4) and Vema 
Rangiah Ohetty v. Vajravelu Mudaliar (5). 

JUDGMENT.—The questinn for our 
decision is, whether the Small Oasause 
Court had jurisdistion to disposa of this 
ease or whether it falls under slause (g) of 
sestion 19, Presidenoy Small Cause Vourts 
Act (XV of 1882). 

- We agree with the learned Jadges of 


the Small Cause Court that if doss not. 
The suit as framed is certainly not one 
for the determination of a right or 


interest in immoveable property but simply 
to resover oertain stones forming part of 
a well and said to have been wrougfully 


removed, or to resover their -value, Da- 
fendant claimed title in the well, and 
the land in whish it was situate, and it 


was doubtless necessary to determine this 
question of title in order to dispose of the 


suit. But we do not think this affeats the 
sharaster of the suit or brings it within 
the seope of section 19 (g), ode the 


decision of a Fall Bansh of the Bombay 
High Court, Putiangowda Mallangowda Patil 
y. Nilkanth Kalo Deshpande (2), 

We hava bəən referral to a ose of 
this Court reported as Tirupati Raju v. 
Vissam Ram (|). Tha suit was of a 
totally different naturs and appslilant reliss 
simply on a aingle phrase of the juig. 
ment, in whioh the learned Juige$ spask 
of the suit as involving ‘not insidentally 
but necessarily’ the determination of a 
title to land and as oonsequently falliaz nader 
Artiole LI of Sobedaole IL of the Provinsial 
Small Oause Oourts Act, whish sorres- 
ponds to sestion 19 (g). With all respect, 
we have great difisulty in understanding 


(2) 20 Ind. Cas. 974; 15 Bom. L, R, 773; 37 B. 675. 
(3) 6! Ind. Cas. 512; 7 L, W. 610. 
(4) 16 Ind. Cas. 291; 12 M, L. T. 205; (1912) M. 
W. N. 810;23 M. L, J. 193, 
KM .\5).40 Ind, Qas, 656; 8 Liw. 89, 


INDIAN OASES. 


The 


533 


the distinstion suzgasted: unless the dis- 
posal of a suit nesessarily involves the 
determination of a title it is diffieulé to 
see why the title shonld be determined at 
all. Bat whatever may have been the mean- 
ing of the learned Judges, the prastioa and 
the surrent of desisions in Madras have been 
consistent with Puttangowda Mallangowda Patil 
v. Nilkanth Kalo Deshpande (2) and we need 
only refer to three decisions of this Court :— 
Chintala Ragava Bedii v. Ohtniala 
Krishna Reidi (4), Vema Rangiah Ohetty v. 
Vajravelu Mudiliar (5) and Venkatarama 
Ohetty, In re (3. 

We oonsider that the Small Cause Court 
hai juriadistion and we dismiss this 
patition with oosts. 

M, 0. P, Hi 
Peht:on dismissed, 


aoe 


BOMBAY HIGH OOURT. 

ORIGINAL Orvit JURISDIOTION Appear No. 23 

or 1920. 

Surt No. 1727 or 1919, 
August 9, 1920, 
Present:—Sir Norman Maaleod, Kr., 
Chief Justise, and Mr. Justios 
Fa woeté, 
CHARANDAS CHATURBHUJ—Puuritire 
Versus 
CHHAGANLAL PITAMBARDAS 
—DSFaNDANT 
AND 
ALIBHOY KHUSAL 38rp Parry— 
RESPONDENTS, 

Letters Patent (Bom.), cl. 15—" Judgment,” mean. 
ing of—Bombay High Court Rules, rr. 180, 181—-Third 
party proceedings—-Order refusing directions, whether 
judgment—Appeal, whether lies, 


The word “judgment” in clause 16 of the Letters 
Patent means a decision which affects the merits 
of the question between the parties by determining 
some right or liability. It may bs either final, or 
preliminary or interlocutory, the difference between 
them being that a final judgment determines 
the whole cause or suit, anda preliminary or 
interlocutory judgment determines only a part of 
it, ae other matters to be determined. [p. 535, 
col. I. 

An order refusing directions in third party 
proceedings under rules 180 and 181 of the Bom- 
bay High Court Rules is not a “judgment” within 
the meaning of clause 15 of the Letters Patent of 
that High Court and is not appealable under that 
clause, [p.1535, col, 1.J 
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- Appeal against an order of Mr, Justise 
Pratt. 

< Messrs. Colman and Mirza, for the Appel. 
` ant, ~ 
‘ Mr, Jinnah, for Respondents No, 1. 
Mr Munshi, for Respondent No. 2 (Third 


Party), 
` JUDGMENT, 

Miton, C. J.— The plaintiff filed this suit 
against the defendants for damages for 
-breash of contrast because the defendants 
failed to take delivery of 1CO bales of 
eotton which they had aonfrasted to buy 
for the September delivery 1918. Onthe 
Sth Jantary 1920 leave wis given to the 
defendants to issue a third party notice 
against one Alibhoy Khushal, The defend- 
ants slaimed to bë indemnified by Alibhoy 
Kbusbal in respect of the breash of the 
sontrast with the plaintiff, beoause Alibhoy 
surveyed the said bales and failed to 
take delivery of the same from the plaintiff 
under the delivery order whieh had baen 
sent to him, The third party entered 
an appearance on the 8ch of Maroh., The 
defendant then took ont a summons for 
direstions. The -third party proocedings 
have been introdueed into this Oourt by 
ruler, while the-Code of Oivil Prosedure 
makes no mention at afl cf such proce- 
dure. 

Rule 130 is as follows: ~ 

“If a third party appears pursuant to 
the third party notice, the defendant giving 
the notice may apply to the Court or 
Judge for direstions, and the Court or 
Judge, upon the hearing of suoh application, 
may, if satisfied that there is a question 
proper ta be tried as to the liability of 
the third party to make the sontrikuti ion 
or indemnity claimed, in whole or in part, 
order the question of such liability, as 
between the third party and the defendant 
giving the notiee, to be tried in suoh 
manner, ab or after the trial of the suit 
as the Court or Judge may direof; and, 
if not so satisfied, may pass such deoree 
as the nature of tbe case may require 
in favour of the defendant giving the notice 
against the third party.” 

Agair, under rule 131 :— 

‘The Court or a Judge upon the hearing 
of the application mentioned in rule 130 
may, if it shall appear desirable to do 
po, give the third party liberty to defend 
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the suit, upon sueh: terms as may be just, 
or to appear at the trial and take such 
part therein as may be just, and generally 
may order such proceedings to be taken 
documents to be delivered, or amendments 
to be made, and give such direstions as 
to the Oourt or Judge shall appear proper 
for haying the question most sonveniently 
determined, and as to tks mode and 
extent in or to which the third - party 
shall be bound or made liable by the: 
decree in the suit.” 

The first dirastion that. was sought in 
the summons was that the third party, 
Alibhcoy Khushal, shonli ba made a party 
defendant to the snit and the sesond that — 
he should be ordered to file his written 
statement within a fortnight or auch other 
time as this Honourabla Court might deem 
fit, and that be should also be ordered 
to file his affidavit of documents. These 
directions ought to have bsen.asked for, 
if at all, under the Code, on the ground 
that Alibhoy was a mneeessary party in 
the trial of the action batween the plaintiff 
and the original defendant. Ai thia was 
a Summons fur directions issued after the 
third party had appeared on. the third 
party notise, the only diraations that sould . 
be asked for were those direstions whieh 
can bə given by the Court under rules. 
130 and 13], 

The directions under these rules whioh : 
were asked for were as follows: — ‘That 
the said third party Alibhoy Khushal ~ 
bə at liberty to appear at . the trial of . 
this suit and the questions in issue. between . 
the defendant and the third party be 
tried simulbaneously with the questions in 
issue between the plaintiffs and the de. 
fandact.” l 

The learned Judge in | dealing with the 
summons said that he was not sonserned 
with the defendant’s contention, that as 
plaintiff had treated Alibhoy as the person | 
responsible for taking delivery he,” the 
defendan$, was exonerated and he sonsidered. 
the question, whether the defendant if 
liable bad a right to indemnity or contribu. . 
tion against Alibhoy. 

In sonsidering the facts of the ease, 
the learnsd Judge same to tke conolusion 
that there was nothing in the rules of 
the Bombay Cotton Trade Assosiation to 
support the oontention that the defendant, . 
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had any right to sontribution or indemnity 


against the third party, 
declined to give direotions, 


-It is contended that no appeal lies 
against an order refusing direstions, on 
the ground that it is not a ‘judgment’ 
within the meaning of olause 15 of tha 
Latters Patent: The meaning of the term 
‘judgment’ has often been considered in 
this QOourt, and the following definition in 
Justices of “the Peaca for Oulcutta v, 
Ortental Gas COompany (1) has baen 
consistently approved of by all the High 
Oourts, Conch, O. J., in the oourse of his 
jadgment, said : — 


and, therefore, 


“We think that ‘judgment’ “in clause 15. 


means a desision whioh affests the merits 


of the question between the parties by. 


determining soma right -or liability, It 
may be either. final, or preliminary, or 
interlosutory, the ‘difference bstween them 
being that a final. jadgment determines 
the whole sause, or suit, and a preliminary 
ar interloontory adama determinas 
only a part of it ləaving other matters 
to be determined.” 


“I find that the Jadga did not consider, 
ón the facts blazed. before him, that the 
questions in isus babween the defendant 
aud- ‘the third party shoald ba tried in 
the ‘suit whioh hal beso flad by the 
plaintiff against the defendant, Nothing 
has bsen desidel whish affsated the mari a 
of those questions batwaan the defendant 
and tha third party, by datermininz any 
right or liability batwasn them. This is 
purely a quastion: of prosaiara ; farshar: 
more, & procedure whioh is pasuliar to 
this- High Oourt under its own ralas, 
There my bə cases whera the prosxsdura 
may be of advantage to the parties, and 
may save expenss, but, as far as my 
ex parianoa goas, mush ree is waste] anl 
more money is spent than is savai in 
discussing wiother tha prosadara shoald 
ba applied or not. However, wa ara of 
opinion that the order refusing dirastions 
under rules “130 and 131 is not a 
judgment within the ma3aning of olante 
15 of the Letters Patent, and, therefora 
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there is} no appeal. The appeal is dis- 
missed with eosts. 


Appeal dismissed. 


(peeps) a d 


LOWER BURMA CHIHF COURT. 
Oivit Ree iar No. 590 or 1919, 
Maroh 16, 1920. 
Present:—-Mr, Jastise Rigg. 

” Q, H. PAUL—Appricanr 
versus 


T, THOMSON AND OTHERS —RESPONDENTS, 
Will—Probate—Burden of  proof—Suspicious 
circumstances, 


Where ciroumstances exist in conneotion with 
a Will which, in Probate proceedings, excite the 
suspicion of the Court it is for those who propound 
the Will to remove the suspicion, and to prove 
affirmatively that the testator knew and approved 
of the contents of the document, and it is only 
when this is done that the onus is thrown on those 
who oppose the Will to prove franior undae influ- 
ence or whatever else they rely onto displace the 
case made for proving the Will. [p. 587, col. 2] 


Application for administration, with the 
Will annexed, of the estate of one T. M, 
T, Toomson, deosased. 

Messrs. Villa and McDonnell, 
Applicant. 

Mc. Rutledge, for the Crowa., 

Mr. O.. Bay, for the Respindent. 

JUDG WENT.—Ths only qaidsstion for 
dasision is, whathara Will, waish is ssid to 
hava bam ex3eaho1 by T. M.T. Thomason 
on tos 15th Asgast 1919, is or is nat hia 
Will. Tha sontaation that tha Will may 
hava baa mədə under uoda3 infi 130933 or 
at a time whan Thomon was not of sound 
mind has baen abandoned. Deosased, who 
was of Oanadian or Amariean origin, sang 
tə Barma aboat forty yaara ago, and was 
for som3 tim 3 a driver in the Burma 
Railways, Hə never returned to Amorioa, 
and died in Rangoon on ths night of the 
Qlst August, or the early morning of the 
22nd. He wa; absat eighty-nine yaars of 
ago. After he left the Barma Railway 
Company’s employment, he basam3 a money» 
lender. About twenty yeara ago, he went 
through the Birnesa form of marriage with 
Ma Shin Hla at Ləiagon village, and lived 
there with her for səmə time. Ha sama 
bask to Rangoon, but sesms to have left 
Ma Shin Hla behind af her village. Ma 
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Shin Hla bore him one shild, Thomas. 
She died when he was quite young. Thom- 
son educated Thomas, and Ma Shin Hla’s 
sister Ma E May. I think there is no 
doubt that Ma E May and her mother 
Ma Shwe Ma stayed with Thomson from 
time to time, and that he was attashed 
to Ma E May. His assount books show 
that he made Ma E May an allowance 
fairly regularly up till the time of his 
death, and gave her a present of jewellery 
on one oscasion, and she has prodneed a 
letter written by him to her in April 
1918 the tone of which was most friendly, 
His boy, however, eaused him anxiety and 
disappointment. His osreer at sabool 
showed not only that he did not devote 
himself to work, but that he was not 
honest, and he wae finally sent away in 
sharg6 of a Buddhist priest to Mandalay. 
His schoolmaster had suggested that Thomas 
should be baptized, but to this Thomson 
objected. J have no hesitation in rejesting 
the evidence about Thomson's opposition to 
the boy taking the yellow robe. The 
evidence that Thcmson approved of the 
step and encouraged it is overwhelming. 
Probably he hoped that the priest would 
exercise & good influence op his son. In 
. 1917 Thomas was sent ib him with his 
grandmother. It is suggested on bebalf cf 
the petitioner that Thomass  sondnot 
ancoyed his father so muah, that he 
desided to disinherit him, and that the 
deceased severed his sonnection with his 
Burmere friends before bis death. Bat- 
ohelder says that Thomson spoke to him 
of his sonasa “bad pilland not to be 
trusted”, Stevens states that Thomson told 
him he had warned his son that he would 
get no money from him and advised him 
to work, Snoh a warning, however might 
he given by any father to a son whose 
scrduct was not pleasing him. Tke 
evidence of Mr. and Mrs, Gibbe, and Mr, and 
Mrs, Carter, who knew Thomson well, proves 
that, althogh he was anxious and annoyed 
about his son’s behaviour, he did not lose 
interest in him, but was fond of him. He 
urdoubtedly sontinued to make him an 
allowance until the time of his death, 
When Thomson rent Fie ron to live with 
bis Burmese relatives, Le was cighty-seven 
yesrs of age, and probably preferred tket 
“some one eles should haye the trouble of 
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looking after Thomas, Possibly he also 
thonght he would do better away from’ 
Rangoon. But whatever his motives may- 
have been, Thomaon sertainly never ssvered 
his connection with either his son or his 
Barman friends, and there is no evidenae 
to prove any intention on his part of 
abandoning the boy to hia fate. 

In 1919 Thomson began to engage Mr,- 
Bose to oonduat his oasas. The petitioner, 
Paul, is Bose’s clerk, Thomson was fre- 
quently litigating and must have had many 
interviews with Paul. In 1918 Thomson 
was ill, and spent a fortnight in the 
General Hospital, and in 1919 his health 
rapidly deteriorated. He proposed to go 
away from Rangoon for a change, and was 
advised to close his money lending business, 
On the 1l.th August he gave Paul a 
registered power-of-attorney to sonduot his 
oases and aollect his debts. Mr. Matthews, 
whom I regard as a reliable witness, saw 
Thomson a day or two before this, and 
disoussed his business with him. Thomp- 
son told him he would give Paul a power- 
of-attorney to sollest his debts, and would 
allow him the asual sommission of five 
per cent. Mrs. Oarter says she called on 
Thomson on the 13th August, and was 
told that be was making over his business 
affairs to his lawyer’s clerk. He proposed 
that he should live with them after 
January. On the 17th Matthews again 
saw him. He was then very feeble, and 
talked of a sea voyage, and of going to 
the Oarters’ or to the Little Sisters of 
the Poor on his return. He evidently did 
not realise how short a time be had to 
live. Four or five days later he died. 

The sase for tbe petitioner, Paul, is 
that on the 15th August Thomson went 
into Ohapple’s typewriting school, and 
asked t type out his Will. Paul says 
that he had always been treated with 
great friendship by Thomson, and used -to 
nurse him and wash him when he was 
siok, There is no evidense whatever to 
show that Panl was on intiwate terma 
with Thomson, or that he was more than 
Thonmsou’4 agent in basiness matters, 
Ohapple says that Thomaon brought a 
draft Wall written inhisown hand writing, 
and after he had typed it for him, asked 
him to witness if, aad to obtain asnother 
witness to the signature. Ohapple went, 
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down and found Ebrahim, a lawyer's olerk, 


who had some to the office for therepair | 


of a typewriter. . Ebrahint’s employer Mr. 
Agabég had an offiee one door away from 
Mr, Bose’s office. Ebrahim consented to 
bs a .witness, and the Will was signed by 
Thomson in his presenes and in that of 
Chapple. If the evidence of Chapple and 
Ebrahim is believed, the Will is proved. 
The saveator denies that the signature of 
Thomson is genuine, aud alleges that even 
if it is genuine, the Will has probably 
been typed over a blank paper given by 
Paul to Thomson for the purpose of having 
some Court petition written on it. Examples 


of the kind of petition referred to by the’ 


saveator are fo be found at pagee 29 and 
30 of Civil Miseallaneous Suit No. 6 of 
1917, Thomas and Ma E May swear that 
they have ssen Thomson sign his name 
in this way, but their evidense is open to 
the obvious objestion that they are deeply 
interested in the result of this oase, The 
signature on the Will has been photograph- 
ed by Mr. Savarese, but he ia not a 
handwriting expert, and his opinion on its 
genuineness 6annot be aseepted. Other 
admittedly genuine signatures have also 
been photographed, but I am unable, in the 
absende of expert evidenee, to coms to the 
eonclusion thatthe result of photographing 
the signature onthe Willis a forgery. The 
signature ssems to me to resemble Thom- 
son's signature. The question is whether, 
assuming that the signature is Thomson’s, it 
is proved that tbe Will is his. _ 

The onus of proof lies of sourse upon 
the person setting up the Will. In Sukh 
Det v. Kedar Nath (1) Lord Maonaghter, 
in dealing with a ease where a plaintif 
impeashed a Will as a forgery, said : “Inthe 
opinion of their Lirdships the sonolusion 
of the Court below that the alleged Will 
of the 4th June 1830 was not proved is per: 
festly correct, and it was not reesessary 
for the Court to g3 so far as to declare 
that the document was a forgery.........I¢ 
would have been quite enough for “the 


Oourt...to say that the alleged Will was not > 


proved.” In Tyrrell v. Painton (2) Lindley, 


(1) 23 A. 405 at p. 413:5 0. W. N. 8935; 23 LA. 
186; 3 Bom L. R, 704; 8 Sar. P, C. J. 109. 
(2) (1894) P, D. Ths R, 640; 70 L. T. 453; 42 
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L. J., said: “This rule in Barry v, Builin 
(3), Fulton v, Andrew (4) and Brown v, 
Fisher (5) is not, in my opinion, confined 
to the single case in whioh a Will ia 
prepared by or on the instruetions of the 
person taking large benefits under it, but 
extends to all sages in whieh sirsnmstanses 
exist whish exoite the suspision of the Court 
and wherever such sireumstances exist, 
and whatever their nature may be, it is 
for those who propound the Will to remove 
sush syspision, and to prove affirmatively 
that the testator knew and approved of the 
contents of the document, and it is only 
where this is done that the onus is thrown 
on those who oppose the Will to prove 
fraud or undue inflaenos or whatever else 
they rely on to displace the sase made for 
proving the Will.” This‘dictum was refer. 
red to by their Lordships of the Privy 
Counsil in Shama Oharan Kundu v. Khet- 
#romons Dasi (6) and it was pointed ont 
that the only suspicion in that ease rested 
upon a conflict of evidence as to whether 
the testator was in an unconseious state at 
the time ke was alleged to have made 
the Will. The qaestion, therefore, was 
merely whish of two sets of witnesses 
ought to be believed. Their Lordships did 
not dissent from the distum of Lindley, 
L. J. It was ascepted as sound law by 
the learned Judges of the Allahabad High 
Court in Lachho Bibi v, Gop? Narain (7), The 
Indian Evidence Aot lays down that a 
fast is proved if, after ‘sonsidering the 
matters before it, the Court either believes 
it to exist or sonsiders ita existence so 
probable thata prudent man ought, under 
the osirsoumstanoes of the partienlar ease, 
foact on the assumption that it exists. 

The question for my desiaion, therefore, 
is, whether the siraumstanses in the present 
case are such as to excite suspicion sufficiently 
strong to raise a reasonable donbt as to 
whether the Will was made by Thomson or 
bot, 

There are, in my opinion, grave doubts 
about the genuineness of this Will. The 


(3) (1888) oe P. ©. 480; 1 Curt. 614; 46 R. R. 
123; 12 E R. ` 

(4) 875) T E. L, 448; 44 L. J, P. 17; 82 L, T. 
209; 23 W. R. 566 

(5) (1891) 63 L, T. 465. 

(6) 40. W. N, 501; 2 Bom, L. R. 58, -7 0. 521; 
27 I. 7 10; igs P. C. J. 633. 
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estate, if regard is had to the station in 
life of those -who are to be benefited by 
the,..Will, is. alarga.one. it has been left 
entirely to a lawyer's slark, who; beyond 
doingi-Thomeon’s: ; “business, ‘has: failed to 
establish any slaim.<on his generosity. It 


exeindes.:from all-benefits and makes no- 


provision: for. the testator’s only child, or 
for,.the Burmese girl 


free- from: duspision. “He was. ‘tried in the 
Chief: Court-for serious offenses in sonnes- 
tion. with’ the. estate : of *Redmond, a 
-formey -employer > of - his, . 
victed by a. Yhajority of the Jury ‘at the 


first; trial, aud unanimously acquitted at the `- 


_second,.-: He: has been bankrtipt:-twise., 


His witness, Chapple, has also. kaon, tbrough ~ 
gave evi-- 


the. baukruptey Court, but he. 
denaa -against:;Paul-in.- the -- 
ands ib “was 
Paul; -that-:heswast foresdiinto the banks 
ruptay- , Droseedings. +” 


‘sviminal oase, 


Thomson. aame : in, but did not succesd in 


the, purpose for -whioh he says‘ he same,’ 
He:,is one of those casual. witnesses of- 


the nbfnlfilled purpoze -who are generally 
regarded with mistrust. Ohspple owed 
Thomson some money which he had borrowed 
in 1912, and the:ahoios of the two witnesses 
to the Willis a ourionsone. Gibbs whe was 


a friend of Thomson lived olose to Chapple’s* 
sshoo), and might easily have been oalled,- 


. The- execution of the Will is said to have 
taken -plase- abont-10 a.m, Obhapple states 
that. Thomson cams to his office alone, and 
walking ; :that he looked welt and hearty, 
and, went upstairs without any difficulty. 
Thomson- lived about half a mile from 


Chapple’s-offiee, and if his physioal son. 


dition was such as some of the witnesses 


depist it is impossible that hé could have: 


walked to Obhapple’s offise, 


I : Shall now aonsider the Will. It begins: 


“ This is the last Will and testament of: 


me T. M.T. Thomson of the town of 
Rangoon; ‘ard by religion a Christian, 
being by. the :meroy of (tod in sound mind 
and health.” Mr. Rutledge sontends that 
the fast tha: Thomson desoribed himself 
as a Christian, and uses suoh ar expres- 
pion às 
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to whom be had - 
been making a monthly allowanos for many - 
years; Pan] ‘18. aman whose record is not: 


“through. the *applidation ~of: 
"to that - religion 18 
“The other: witnese,” 
Ebrahim, sis. another » lawyer's” olerk-” “who: 
happened:;to ba in ‘Ohapple’xoffisa * when 


‘lives below Thomson. 


‘by the.. meroy of. God.” .. ia’ 


[1921 


sufficient in ifself to- throw the most serious 
donbt on the Will. The evidense about 
Thomeon’s religisus belief is somewhat 
sonflisting, but I have«no doubt that he 
was never a Oatholic; as Paul ‘asserted, 
but in-his later yora was” an unbeliever 
with strong leanings * * towards ` Badhism, 
I regard Paul's statement that Thomson 
advised him tego to Church and went with. 
him fairly frequently to the Roman Catholie 
Oathedrel as absolutely false. ‘The faot 
that he was sworn on the Bible when 
making affidavits proves nothing. Matthews. 


“ has’ produea1 infidel books in Court whioh, 
andi. wat. son- ~ 


no Oatholis or Christian would care to keep 
or read, and whioh were ordered by Thom- 
son from America. One of them is a violent 
athack on the dostrines of the Roman 


- Catholic Charch, Thomson refused to allow - 


his ‘son to ba baptizad. The evidence that 
Thomon ‘wae, ‘in his declining years, not. 
only: Hot w“Christian, but desidedly opposed 
overwhelming. It. is 
sertainly a- -matter for great surprisa that. 
he-shduld commensa his Will by a deslara- 


‘tion’ of: pious faith. Mr, MeDonnell suggests 


that this paragraph of the Will has been. 
sopied from soma form of a Will, but no 
stosk- form with sush a declaration in i$ has 
bean: produced. Itis remarkable that he 


-should have inserted what is untrue in fast, 


and omitted to‘appoint an exeocntor, ‘The 
insertion anid omission ara explainod if 
the “Will was the work of soma one who 


‘dit not koow Thomson’s opinions, or 
whom he would ba likely to appoint 
executor. 


Ths avidensa rezarding the fading of the 
Will sontains ssvaral diserdpansies. Paul 


“gaya he found the Will in the drawer at 


6p.M. the evaning afier the death of 
Thomaon, -in the presence of inspector Castor, 
Ahmed Meah and-Thomas. Ahmed Meah 
Ha is one of Mr, 
Bose’s slients, and is an undischarged bank. 
rupt. Castor stated, when first examined, 
that tha Will was found in an almirah, 
At -the next hearing he sorrested this state- 
ment, and said thatit was in a chest of 
drawers. At the first hearing, he spoke of 
the finding of a gold watch in the drawar, 
and atthe second ofa revolver. He says 
the Will waa handed to him, and he read it : 
sasually and gave it. bask to Paul. At first, 
Ahmed Meah stated that the Will was in 
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the drawer, and that the drawer was looked, 
He then said that the drawer was in a 
chest of drawers, and that nothing. else 
was taken cut of :the drawer. He further 


stated that it was read out by Paul and. 


In his sesond examination 
Abmed Meah stated that the Inspector 
took the Will out- of the -drawer, Paul 
talked about jewellery in the drawer. 
Thomas denies that any Will was found on: 
thes22nd and says that the Inspeator went 
upstairs only to take charge of his father’s 
revolyer, whieh was lying underneath the 
ahest..of drawers, 
where he kept his valuable papers, and it 
is strange that he did . not put his Wall 
there. But that-safe sould not be opened 
unless the key word was known. On the 
26tb, in the absense of any one to repre: 
sent. Thomas’s’ interests, the safe was 
broken: open by Sperrink io the presence 
of Inspector Castor. Castor was not autho. 
rizad to break open: the safe, and it was a 
most : improper proceading in the. abaanse of 
sush authorization and of Thomas. It was 
‘quite -unnevessary, and.“ afforded Paul an 
opportunity:: of tampering with Thomson’s 
private papers..: 
discovery’ of the. Will, and. the forsing of the 


the: Inspector, 


safe, throws grave suspicion on the condaat 


ofj Paul. 2 ote KEN ý 5, 


Thomson had his -own - Aan gka ad 


used . it- Oastor states that the.typawriter 
sould not ba manipulated, but I. sent fon 
the: machine, and: tried it, - It oan certainly 
be used; the ribbon gives:a: faint impres- 
sión, but thereis no difficulty in changing 
a ribbon. There is no good reason why 
Thomson should not have typed his own 
Will, and had it: witnessed by some of hia 
frond: © 

The -suspicions PEENE this -Will have 


not:been’ removed,-and -I am of opinion that - 


it is. nee. proved, . 


I- dismiss the petition of 
Pant,- - 


Petition dismissed. 


Thomson had a. safe. 


‘The. evidense about the’ 
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OALOUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Orvir No. 72 
. or 1918, 


. Soir No. 1272 or 1916,.- 


Desember 11,1919... ° * 


Present :—Sir Lanselot Sanderson: KT., Ohief 


Juatice, Justica Sir Asutosh Mooketjee, Kr., ' 


and Justise Sir Earnest Fletober, Kr, `` - 
RAM CHUNDER. GOURI SHANKERW~ << 
' Dapenpant—APPELLANT 

VETEUS 


| `- 
' t 
v .* a 


ae IA 


GANPUTRAM. BISWANATH—Piamirige™’ > 


—— RESPONDENT., ON 
Civil ae Code (Act V of 1908), s, 6-Place’ : 
of suing—J: urisdiction ~ Cause of action—Hundidrawn, . 
in Cawnpore or “acceptance and payment in. Oaleutta 
—Hundiaccepied “and paid vin Calcutta—BSutt to 
recover sum paid. Place a E sieit—_Commisstort” to’® 
examine, poe WINGER Witness not. named gidning," 
effect of n 4 


D., ‘m ia at ‘Cawnpard,” diw" 2 hindi tin 1 favor! "E 
the Bank*of-Befizal on-P., a’ 
nese at Ciiwnpére and Caloutta p- the kundi was’ to: 
be. accepted in Calcutta for the accommodation of, . 


kink ae 


f 
14 aye as Fed ae 7 ee 3. 
ey 


~ 
A ani, 


1 


2 gakryive-on Bisi + 


and wasto be debited to, D, whoin case of non- l 


payment “undértook to ‘indemnity, P. against any, 


loss or damage. P. accepted the hundi in Calcutta i 


and made payment- there. On, failure by D. to pay’ 
the amount of. the hundi, P. brought the present 
suit in -> Oaloutta, to recover that amount and, ib. was 
objévted that the Calcutta Court had no Jurisdiction, 
to entertain the suit: ~ 

Heid, that as the plaintiff's cause of action would’ 
not be complete unless he proved the fact that he 
had accepted the kundi in Calcutta and had proved 


that he had paid in Caloutta on the due datein ` 
accordance with hisacceptance, part of the cause of ~ 


action arose ; within the local limits of thé Ordin 
Original Jurisdiction, of the High Court at Calcutta 


[p. 540, tol. 1] . 
Where, on the application of the defendant, 


commission is issued for taking the evidence of 


one particular witness only, and, in spite of protests. . 

of the „plaintif, the evidence of another person ig 
also taken, the Court would be justified in ignoring 

the evidence of such person, |p. 641, col 1.) | 


Appeal against the desree of- Mr. Justia ` 


Walmsley, dated the 24th July 1918, 
Mr, N. Sarkar (with him Mr, B, R, Ghose), ” 
for the Appellant. 


Mr. 5. R. Das (with him Mr, ‘K, P, Khat- 


tan}, forthe Respondent, 


JUDGMENT. - 


SANDERSON, C, J.—This ia an appeal from. 


¥ 


and the Court had jurisdiction to entertain the suit, . 


the judgment of my learned brother Mr. ii 


Justice Walmsley, whereby he gave judgment “ 
for the plaintiff, ii 
The learned Counsel for the appellant ` 


has raised a point going to the jurisdiction ` 


of the learned: Judge, and he, . first. of. all, 
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drew our attention to the fast that, although 
this plaint had been treated ia tha first 
ingstausa as bsing a plaint under Ordar 
XXXVI, of the Civil Prosedura Oode 
the learned Juiga hal nət sə traated it bat 
had held that there was a olear- asu3e of 
nation diselosed in the plaint by reason of 
paragraphs 4, 5, 6 and 7. The learned 
Vounsel then proceeded to argus that, that 
being so the learned Judge had no jurisdis- 


tion to try the sase basause neither tha’ 


whole of the oanse of astion nor any part 
of it arose within the losal limits of the 
Ordinary Original Jurisdistion of this Court. 
I think thatthe learned Counsel’s argument 
sannot be supported, bssause, in my 
judgment, a part of the oaase: of aation. 
did arisa within the local .limits of the 
Ordinary Original Jurisdiction of the High 
Court ; and inasmueh as leave was given 
by the Court the Osurt had jurisdistion 
to hear the case. The agrasmont whish it 
wan sought to enforas against the defendant 
is alleged in paragraph 4 of the plaint, 
and it is there allegad: “the plaiatiff Bem 
agreed to the aforesaid terms for the 
defendant firm’s asoomodation -without 
ressiying any value therefor at the repaated 
requests of the defendant firm, and the 
defendant firm agreed to indemnify . the 
plaintiff firm against any l}s3 or damga 
by rəason of the plaiotif firm’s agreaing 
to the aforesaid terms.” In order t) sea 
what were “the aforasaid terms” wo must 
turn to -tha first paragraph, of the plaint, 
There it is stated: “o1 tha Lit Ostadae 
1916, ons Jankidas Marlidhar of Dalhi 
draw a hundi in favour of the Bank of 
Bangal in its Delhi Bransh on tho’ plaintiff 
firm in Caloutta for tha sam of R3, 2,609 
payable 54 daya after the sall data, Tae 
said kundi was to be accepted by the 
plaintiff firm in Qaloutta for the aasom mo. 
dation of and was to bə debited to the 
defendant firm in oa:e of pay meat by the 
plaintiff frm”, Those ara” “the aforesaid 
terms” ahiak. the plaintiffs alleged they 
had undertaken to bə bauad by ani in 
respect of whish they alleged that the 
defendants had agreed tə indsmnify the 
plaintiffs against any loss or damage by 
reason of the plaintiff firm’s az-3eing to 
the aforesaid terms. tt, therafora, appaara 
‘that, by . the arrangement between the 
plaintifs and the drawers of the kundi, 


thea plyiads waca arılar a liability to 
ayyaai tha huni in Oaleutta for the 
aszyomodation of the defendants and the 
defendants had agreed to indemnify the 
plaintiffs against doy loss or damage which 
they might ineor by acsepting the kundi 
in Oaleutha. There is an allegation in the 
plaint that the plaintiff firm did accapt 
the hundi in Oaleatta, that the hundi 
besame payable on the 7th of Desember 
1916, and that on that day they in fast 
paid the amount of the kundi in Oaloutta 
and thatthe defendants, although salled 
on to perform their pari of the agreaman*, 
had failed to reimburse the plaintiffs. 

Our attention was drawn to what was 
said by Lord Juatios Fry, when he was 
dealing with ths meaning of the words 
“oause of astion” in Read v. Brown (1) 
referred to in Dobson and Barlow Limited v, 
Bengal Spinning and Weaving Oompany. 
(2), namely: “everything which, if not 
proved, gives the defendant an immediate 
right to judgment, must bs pari of the 
sause of aotion.” And, again, Mr. Justios 
Brott in Oooke v. Gill (ə), is reported to 
have said: "sanse of astion has been held 
from the earliest time to mean every fast 
whioh is material to be provad to entitle 
the plaintiff to sueseed, every fast whioh 
the defendant would have a right to traverse.” 
In my judgment, in this sase the plaintifi’s 
eause of action would not be oomplete 
unless they proved tke fast that they had 
acoepted the hundi in Caloutta in assordanee 
with their undertaking to the drawers- of 
the hundi, the plaintiff’ eause of aetion 
would not be complete unless they had 
proved that they had paid’ the bill in 
Oaleutta on the due date in ascordanse 
with their acceptance, For these reasons, in 
my judgment, part of the sause of aotion did 
arise withjn the losal limits of the Ordinary 
Original Jurisdietion of this Court and ocnse- 
quently the learned Counsel’s point with 
regard to jurisdisticn cannot be sustained. 

The only other argument whish the 
learned Counsel presented to us was with 
regard to the learned Judge’s desision not 
to read or look at the evidence of a man 


(1) (4889) 22 Q. B. D. 123 at p. 132; 68 L. J. Q.. 
B. 120, 60 L. T. 250; 87 W. R. 181, 

(2) 21 B, 126 at È 133; 11 Ind. Dee. (N. B.) 84. 

(3) (1878, 8 U. P. 107542 L, J, C (P. 98; 28 L. T, 
82, 21 W, R. 384 7 


Vel. LIX) 
VITHALDAS PRABAU Ý, SUBRAYA MANJAPPA, 


oalled Gulzari Mull, whose evidense was 
taken on oommission. It is olear from the 
terms of the order for the commission 
that. the evidense of a man salled Rameswar 
alone was to be taken, but by some 
means or other in the writ the words 
“Gulzari Mull” appeared before the word 
“Rameswar.” It looks to me as if the 
‘person who had inserted those words 
regarded “Gulzari Mull” as being one of 
the names owned by the man Rameswar. 
But the defendants insisted § upon 
Gulzari Mull being examined upon sommis- 
sion, aud his evidence was taken on 
sommission on the 7th of July 1918, in 
spite of the' protest of the plaintiffs, 
, From the letters, which appear at pages 155 
and 156 of the paper-book, it is olear 
that Messrs. lLeslia and Hinds were 
i formed by Mr. Khaitan, who was then 
aoting as Solisitcr for the plaintiffe, that 
the order had been made for the exami: a- 
tion of Rameswar alone and Messrs. Leslie 
‘and Hinds were pressed to wire that 
Rameswar alone should be examined: go 
that the defendant’s Solicitors clearly had 
notice either on the 6th or the ‘7th of 
July that the order did not provide for 
‘the evidence of the Gu’zari Mull being 
taken upon.commission, and if the defend. 
‘ants had desired to have his evidence 
taken on -commission they should bave 
msde a further application to the Odurt 
either before the trial or at the trial. Aa 
far -as I know, no. sush application wae 
made, The trial did -ros take plaoe until 
the l/th of July and there was ample 
opportunity, as far as loan see, for the 
defendants to make an applisation to ‘the 
Court if they wished to do so. In ‘my 
judgment, the learned Judge waa right in 
refusing to read the evidence of Galzari 
Mull taken on sommission, Fer these 
ressons, we refused the application made 
by the learned Oounsel for the appellarit 
to be-allowed to read the evidence of 
_Gulzari Mull or to oall him as a witness 
in this Court. The learned Counsel frankly 
said that, if Gulzari Mall’s evidence was 
not ‘to be read or if he was not allowed 
‘an opportunity ‘of calling Gnulzari as ẹa 
witness in the Appeal Court, it waa hopeless 
for. him to attempt to sontest the findings 
‘of fact of the learned Judge, whish 
posordingly must stand, 
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For these reasons the appeal must be 
dismissed with ooste. 

Mooxerses, J.-I agree, 

FLETCRER, d.—I agree. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
-‘Sgconp Oivin Appaat No, 244 of 1917.9 
July 13, 1920. 

Present:—Sir Norman Maolead, KT, 
Chief Justice, and Mr, Justice 
Fawoett. 

VITHALDAS PRABHU— 
PLaIntiv¥F—APPELLANT 
versus 
SUBRAYA MANJAPPA AND CTHERS— 
DEFERDANT— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 

58—LEwecution of decree—Attachment of decree in 
fovour of judgment-debtor—Sale of attached decree— 
Procedure. 
. Where adecree in favour of a judgment-debtor 
is attached in execution of a decree against him, 
the Court ought, under Order KAT, rule 68 of the 
Civil Procedure Code, to proceed to execute the 
attached decree and apply the net proceeds in 
satisfaction of the decree sought to be executed. 
The Court has no power to sell the attached 
decree. [p. 542, col. 1.) |, 

Where, however, an attached decree was sold and 
was purchased by the attaching decree-holder 
who proceeded to execute it and realised a larger 
amount under it than he had paid for it: 

Heid, (|) that the procedure adopted by the Court 
was quite irregular; [p. 542, col. 1.] 

(2) that the decree-holder must give credit to 
the judgment-debtor for the full amount roalised 
re in execution of the attached decree, [p. 642, 
col, 2, 

Sesond appeal from the decision of the 
Distrieé Judge, Kanara, in Appeal No, 218 
of 1914, sonfirming the desree passed by the 
Subordinate Jndge at Sirsi, in Darkhast 
No. 288 of 1912. 

“Mr, Nilkanth Atmaram, for the Appellant. 
Mr. S. N. Karnad, for Respondent No, 2. 
JUDGMENT, 

Macieop, O, J.—This is an appeal under 
sestion 47 of the Civil Prosedure Code. 
The rd defendant in Suit No. 119 of 1911 
prayed that the deeree-holders realized 
mush more than what was due on the 
deoreg whieh was sought to be executed, 
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and prayed that the davkhast should be 
struck off. The application has been 
granted in both the lower Courts. What 
had happeaded was this. In exesntion 
of their desree, the desres-holders attached 
the mortgage-desree in favour of their 
judgment-debtors. Order XXI, rule 93 
lays down the prosedure to be followed 
when a decree, either for the payment of 
money or for sale in enforeement of a 
mortgage or charge, is attached. The 
Court shall, under sub-rule (2), on the 
application of the creditor who has attashed 
the decree of the judgment-debtor, proceed 
to execute the attached decree and apply 
the net proceeds in satisfaction of the 
decree sought to be exesuted. Instead of 
doing that, the Court put up the desree 
for sale and the desree was purshased for 
Rs. 200 by the deoree-holder. These 
preveedings were absolately wrongly con- 
ceived, and it certainly is very strange that, 
in the fase of Order XXI, rule 53, the 
Court should have allowed such a sale 
to take place. Then the deeree-holder 
having become the purshaser of the desree 
proceeded to recover what be sould on the 
decree and realized Rs. 600, Obviously, 


there is. no equity whatever in favour of 


the deeree-holder who seekg to posket Rs. 400 
whieh really belonged to his judgment- 
debtor. 

But it has been argued that the matter 
which has been dealt with by the lower 
Courts is ves judicata because the lst defend- 
ant had endeavoured to stop the sale,and 
on his application it was held that the 
sale was valid. The 3rd opponent was 
not served with notiee of that application. 
An.order was obtained from the Oourt 
either that the notice might be served on the 
first opponent, or, if he refused to ‘assept 
it, that ‘substituted service should bs effeoted. 
The frst opponent accepted‘ services of the 
notise.. But that eannot be taken a3 ssrvice 
on opponent No. 3 who has not been proved 
to have been living with opponent No, 1 at the 
time. It is quite possible that, if opponent 
No. 1 had not accepted service, then substituted 
service, according to the provisions of the 
Gode, would have been effected. Then 
opponent No, 3 would be bound by it. But 


all that we hava before us is ‘that notise- 


was served on some one who did mot 


yepresent the 3rd opponent, Therefore, he 
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cannot, be sousidered g3 being .. bound. by 
the desision in the matter, That is sufi 
aienb to dispose. of the appeal, bssause,-ia 
my opinion, it is perfectly clear the 
appellants cannot take advantage of. the 
wrong prosedure whish was adopted by the 
Oourt in order to put monsy in their poskat 
which really belonged to their judgment- 
debtor, What would have -happened ifan 
outsider had purchased. the. desrea.. is a 
question which need not bə gone into. 

The appeal is dismissed with costs. 
Fawoerr, J.—I soncur. . a 
Appeal dismissed. . 
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CALOUTTA HIGH COURT: 
APPEL PROM ORIGINAL OrDER No, 49 
f 1919. ~ aA 

- February 12, 1920. - 
Present :—~Jastioe Sir’ Asutosh Mo okerjaa,. 
Kr., and Jusbisa Sir Earnest 

' .  Fleteher, Kt, or 
MURLIDHAR ROY -PETITIONE 


ka) 
. 


—-APPELLANT ` 
versus oo 
Tae BENGAL STEAMSHIP COMPAN 
LIMITED——RESPOXDENTS, ` 
Companies Act (VIE of 1918), s..162—Suspension 
of business--Winding-wp—Discretion of Court—Dead 
lock —Sudstratum gone, principle of, when applicable. 


oF 


The matter of granting or refusing an application 
for winding-up a Oompany rests entirely in the 
disoretion of the Oourt,: and, in the: case of a 
Company which has suspended business for a whole 
year, the power will be exercised only when there 
isa fair indication that there is no intention to 
carry on the business ; if the” ’suspension is sabis- 
factorily accounted for and appears’ to be -dué to 
temporary causes, the order may be refused, [p. 543, 


ool, L.] i vay a ag 
The Tadi that the firm of Managing Agents of a. 
Company has been dissolved, bat steps have “been, 
taken to appoint new Managing Agents, is no’ 
indication of a complete-dead lock whieh gan only 
be removed by compulsorily winding-up the, Qom- 
pany. [p. 644, col. 1.] ae 
In the absence of - proof that the objécts of a 
Company ag set-out in the Memorandum of Associa- 
tion, cannot be fulfilled in other ways, or by the ~ 
employnient of other agencies, the prinoiple of. 
‘substratum gone’ cannot be applied. Tp. 644, col, 2.] 
‘Appeal against the judgment of Mr, Justice, 
Greaves. - i B 
Mr: 8, R. Das, (with him Mr, 5. 0, Bose), 
for the Appellant, ` ` 
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Messrs, Langford James and I. B, Sen, 
for the Respondent Company. _. 

Mr, 7.0. P. Gibbons, K.O., .Advosate- 
General, and Mr, B. O, Ghos2, for the Res- 
pondent Haladhar Roy. e 

JUDGMENT, ee 

Mooxarsen, Jd.—We are invited im this 
appeal to consider the propriety of an order 
dismissing a petition for the winding-up 
of a Company incorporated under the Indian 
QGomraries Act, 1913, The fasts are fully 
set ont in the jndgment of Mr, Justice 
Greaves and we need not resapitulate them, - 

The application is supported here on three 
grounds, namely, first, that the Company has 
suspended its business for a whole year; 
sesondly, that there has been a dead-lock, 
and thirdly, that the substratum is gone ; 
the first of these grounds falla within the 
third olause of section 162 and the second 
and third are comprised inthe sixth clause 
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which provides.for the winding-up of a 


Company.if the Court is of opinion “that it 
is just and equitable that the Company 
should be wound-up, | : 

As regards the first of these grounds Mr, 
Justice Greaves has pointed out that -.the 
matter rests entirely in the dissretion of the 
Court, as is clear from the desisions in Metro. 


polttan Railway Warehousing Oompany, In-re. 


(1), Middlesbrough Assembly Rooms Company, 
In re (2) and Oaptial Fire. Insurance Association, 
In re (3). The rower will be exersised only 
when there is a fair indication that there is..np 
intention to sarry: on the -business ; if the 
suspension is satisfactorily. asoounted for 


and appears to be due to temporary causes, . 


the order may bo refused. Now, in the pre: 
sent oass, if it be: sonceded, -that -the 
business has been suspended for a whola 
year, the suspension is.due to very exeep- 
tional sirsoumstances. To sarry on their 
business, the Company employed a°steamer 
and two -flats.: The-flats: were’ anquired by 
Government during the War and-the Com. 
pany ‘haye not yet bên abla.ta replace them 
in view ofthe rise in prices. Consequently, 
the suspension of business for a whole year 
is satisfactorily accounted for, and doeg 
not furnish an indication that there is no 

D (1868) 17 L, T, 108; 386 L. J. Oh. 827; 15 W, R, 


(2) (1880) 14 Ch. D, 104; 49 L. J. Oh, 418; 42 Le 
Ey 28 wW. R. 868, 

3) (1882) 21 Oh, D. 209; 62 L, J, Oh, 20,47 I. T. 
123; 30 W. R, 941, : 
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intention to carry on the business. In our 
opinion, no ground has been made ont’ to 
justify the winding-up of the Company 
on the ground mentioned in sestion 162 
(cit). 

As regards the second: ground, it is gon- 
tended that the proceedings of the meetings 
of the Company furnish ample indieation 
that there is a complete dead loek., The 
chief promoters of the Company are thres 
brothera Muralidhar Roy, Sasadhar Roy and 
Halodhar Roy. These three formed them- 
selves into a firm whieh besame the 
managing agents of the Company. Subse. 
uuently, thera was disagreement amongst 
the brothers andthe firm was dissolyed 
with effect from the Ist November 1918, 
There is no room for doubt that there: are 
asute differences amongst the brothers, and 
the proceedings disolose much bitterness. of 
feeling. In view of these ciroumstanoes, re- 
liance is placed, on behalf of the appellant, 
upon the desision of the Court of Appeal 
in Yentdje Tobacco Oo, In re (4). .In that 
oase, no doubt, the Master of the Rolls 
(Lord Cczens-Hardy) pointed oat that the 
two Direstors were not on speaking terms 
that the so-ealled meetings of the Board 
of Directors had been almost a -fares or 
comedy, that the “Directors would not speak 
to eaoh other on the Board and that some 
third person had to convey sommanisations 
batween them which ought to go. direotly 
from one to the other. But the sironm. 
stanses of that oase, were very peouliar and 
the real ‘reason, fer. the desision of -the 
Court of Appeal was that there was no 
way to put an end to the state of things 
whioh existed, except by means of a som. 
pulsory order. Warrington, L,J., laid 
stress on the fact there, were. only two 
persons interested, that there, were no share. 
holders other than those two, and that 
there were no means of overruling, by the 
action of a general meeting of share-holders 
the trouble which was . ossasioned by the 
quarrels of the two Direstors and share. 
holders, in such sirsumstances the Come 
pany should be wound-up, if there existed 
such a ground ss would be sufficient for 
the dissolution of a private, partnership at 
the suit of one of the partners against the 


(4) (1916) 2 Oh. 426; 86 L.J, 


Oh, 
530;'60 8. J. 707; 32 T; L. R, 709, 1; 116 L. Ti 


~ has 
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other. The same principle was applied in 
Newbridge Sanitary Stiam Laundry, In re. 
(5) and anorder for compulsory winding-uop 
was made on the ground that, in the situa- 
tion whieh had arisen, such winding-up 
order afforded the only means of enabling 
justiso to be done to the petitioners, In 


‘the oace before us, the cirsumstances are, 
‘however, of an entirely different description, 


No doubt, the firm of Managing Agents 
eomposed of three members, was dissolved 


‘on the 3ist Ostober 1918; but siges then 


at Extraordinary General Meetings steps 
have been takento sppoint new Managing 
Agents. We need not express an opinion 
as to the propriety or lagality of :the pro- 
seedings taken; bat it is suficient for our 
present purpose that there sre ample in- 
dieations that it is possible to aarry on the 
business of the Company. In sush air. 


-eumstancer, itis impossible for us to hold 
-that thers is a somplete dead-losok which 


must be got rid of by a sompuleory 


-winding-up; the Aot creates as batween the 


share holders a domestis Tribunal, and, unless 
a clear oase is made out, the Oourt will 
be slow to withdraw from it the desision 
whether the Company’s business shall or 
aball not be sarried on. In our opinion, 


the second ground urged in support of a 


winding-up order has not been established. 
As regards the third ground, it is urged 
that the whole substratum of the business 
beaome impossible. Mr, Justice 
Greaves has pointed out that there is 
really no foundation for this: sontention. 
The objests of the Company, as stated in 
the Memorandum of Association, are, inter 
alia, “ to purchase sharter, hire, build, or 
otherwise acquire steam or other ships or 
vessels with all equipments and furniture 
and to employ the same in the conveyance 
of passengers, mails, live-stoek, grain and 
other agricultural produse and treasure and 
also of goods and marochandise of every 
description and species on the principal 
rivers of India and Burma with their 
tributaries, and also to run vessels to sea, 
to any port or ports whatsoever, whether 
inland or sea board and to take- vessels, 
flats, barges and other orafts in tow of its 
vessels as the Company may from time 
to time determine, and to acquire postal 


(5) (1917)'1 Ir; B,.67.ab p.-87. 
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subsidies aud enter into mail or other eon- 
tracts.” No doubt, the business has hitherto 
been oarried on with ons steamer and two 
flats, and that the flats haya bean taken 
up by Government. Bui that dots not 
prove that tha objects of the Company, aa 
ast out in the Memorandum, sannot be 
fulfillad in other ways or by the employ-~ 
ment of other agencies. The principle of 
substratum gone olearly cannot be applied 
to a oase of this desoription. Two illustra- 
tions of that olass of oases will be‘ ‘found 
in Haven Gold Mining Co, In re (6) and 
German Date Coffee Oo, In re (7). In the 
first oase, the prinsipal and substantial 
object of the Company was to acquire a 
partioular gold mine ia New Zealand, and 
the title to the gold mine altogather failed. 
In the sesond sase, the object was fo 
manufacture from dates a substitute for 
coffee under a German Patent, ‘but the 
German Patent was not and sould not be 
obtained, ‘In such eases, it could ba right- 
ly held that the substratum was gone, 
notwithstanding that the Memorandum of 
Association sontained general objes(s and it 
might be justly ruled that a majority 
sould not hold a minority to the ’‘speeula- 
tive continuation of a sebeme which had 
proved futile, That doctrine has plainly 
no application here. We are consequently 
of opinion that there isreally no founda- 
tion for the application whioh bas been 
rightly dismissed, 

The .appeal is accordingly dismissed 
with sosts, one set of costs to the Company 
and one set to the opposing share-holderg, 


Fiuetoger, J.—1 agree, 


Appeal dismtssei, 


+ 
(6) (1882) 20 Ch. D, 151; 51 L. J. Ch. 242; 45 L, T, 
822; 30 W. R. 389, 
(7) (1882) 20 Oh, D. 169; 5l L. J. Ch. 564; 43 Li 
T, 827; 80 W. R. 717. 
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P, & PILLAY Y. MOULMEIN MUNICIPAL COMMITTEE, 


LOWER BURMA OH.EF COURT. 
Criminal Revision No, 346-B or 1919. 
January 15, 1920, 

Present s— Mr, Justice Robinson. 

P. S, PILLA Y— APPLICANT 

i versus 
MOULMEIN MUNICIPAL COMMITTEE 


— RESPONDENT, 

Bye-laws, Municipal, validity of, test of—TInter. 
pretation, rule of-——-Burma Municipal Act (III of 
1898), s. 142 (d), bye-laws made under—Bye-law 
prescribing license-fee for lodging houses, whether 
ultra vires, 


In determining the validity of bye-laws made by 
public representative bodies under statutory 
powers, their consideration is approached - from a 
different standpoint from bye-laws of Railway or 
other Companies, which carry on business for their 
own profit, although incidentally for the advantage 
of the public. Courts of Justice are slow to condemn 
Municipal bys-laws as invalid, on the supposed 
ground of unreasonableness, and support them if 
possible by a “benevolent” interpretation, and 
credit those who have to administer them with an 
intention to do so in a reasonable manner. But, on 
the other hand, if a bye-law necessarily involves 
that which is unreasonable, if isthe duty of the 
Court to declare it tobe imvalid [p. 546, col. 1.) 

A bye-law of a Municipal body requiring keepers 
of lodging-houses to pay a license-fee reckoned on 
the maximum number’ of lodgers authorized, 
although the actual number of lodgers in the house 
may be less than the authorized number, is not 
illegal or ultra vires, [p. 546, col. 2.] 

Messrs, Cowas; and Das, for the Appli- 
sant. l 

"Mr. Ginwala, for the Respondsnt. 


“ JUDGMENT.—The applicant P. S, Pillay 
has been sonvieted under sestion 180 of the 
Burma Munisipal Aat for keeping a lodging 
house without having the same registered and 
lisensed and fined one rupee. He now comes 
to this Court to test the validity of the bye- 
law under whieh the Munisipality asted. He 
is the owner of a tenement lodging house 
in Moulmein, and bye-laws had be&n made 
under sestion 142 slause (4) for fixing and 
varying the number of persons who may 
ossupy & lodging house, for rendering 
licenses necessary and for fixing the fees 
payable for sueh lisenses, and the oon- 
ditions subject to whish they shall be 
granted and may be revoked. The bye- 
laws provide that no person shall keep a 
tenement lodging house unless it has been 
registered and licensed, and that before 
the house is registered and lisensed it 
shall be inspected by an ofiser generally 
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or spesially appointed in that behalf by 
the Committee who isto report in writing 
to the Committee whether the house is 
sufficiently ventilated and satisfies other 
requirements, and especially as to the num» 
ber of lodgers that oan be properly 
accommodated in the several rooms. It ig 
then provided that any person wishing to 
have a lodging house registered and Hoensed 
shall make a written applieation in a form 
that is given. This form does not provide for 
a prayer as to the number of persons for 
whioh a license may be granted. Then 
the rules provide that no kesper of 2a 
lodging-house shal), at any one time, 
reseive or allow to be received into the 
house a greater number of lodgers than 
shall be fixed by the Committee as the 
maximum number of lodgers authorized 
and spesified in a certificate in the pre- 
scribad form, This form gives the maxi- 
mum number of lodgers authorized. The 
last rule to which it is neeessary to refer 
prescribes that the fee to be oharged for 
the licensing of oash lodging house shall be 
two rupees for every lodger authorized in the 
oartificate, that is to say, twice as many rupees 
as the number of lodgers authorized. It 
had been the praotiee for applieants to 
spesify in their Applications the number 
of lodgers whioh they wish should be 
specified as the maximum number, and 
provided that number was less than the 
maximum number whieh the Assistant 
Health Officer had reported as being pere 
missible, lisenses for a lesser number were 
issued and fees were charged assording to 
that number, This practice sontinued even 
after the bye-laws assumed their present 
form, but it was brought to the notices of 
the Committee that they were losing re- 
venus, and it was desided in future to 
sharge fees stricly in seeordance with the 
present bye-laws. ` The applieant applied for 
a lisense for thirty lodgers in respest of a 
house held by the Aasistant Health Officer to 
be fit to aontain thirty-nine lodgers. The 
Munieipality declined to issue a license 
uniess fees were paid on thirty-nine, and this 
the applicant refused todo, As he took out 
no license, he has been prosesouted. It is 
urged that the whole object of the Ast 
and the bye-laws made under it in respeat 
of lodging houses is to insure the publie 
health, and publio desensy:and that, and: 
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‘rot ‘the revenue:.must be the first con- 
sideration of the Municipality in admi- 
nistering the power that they have under the 
Act. The powers were given not to supply 
the Munisipality with a sourse df revenue, 
but primarily for the preservation of the 
public health, and the provision as to 
fees was intended only to enable them to 
provide the nece‘sary staff'for inspection, 
and for enforcing the bye laws, It is urged 
that, when the Assistant Health Officer has 
certified for thirty-nine lodgers, the primary 
objest of his inspection and sertifioate 
will be even better served by entering 
in tke certificate thirty instead of thirty- 
nine as the maximum number, ard that 
if tke proprietor so wishes there is no- 
ihing to prevent the Municipality acceding 
io his request, and that that request being 
eminently reasonable, the Municipality is 
kound to grant it. 

The rules as to the interpretation of 
such Aets as the Burma Municipal Ast are 
Jaid down in Maxwell on the Interpreta- 
tion cf Statater, fifth Edition, page 481, 
et‘esg: ‘Rules and bye laws made index 
statutory powera enfcreeable by penalties 
are ocnsirued like other provisions en- 
arcashing on the rights of persona. They 
must, on pain of invalidity, be not unrea- 
sonable, nor in excess of the statutory 
power authorising them, nor repugnant to 
that Statute, or to general prinsiples of 
law........-...40 determining the validity of 
bye laws mada by publie representative bodies 
under statutory powerr, their sonsidera- 
tion is epprcached from a different stand- 
point from bye laws of Reitlwsy or other 
Companier, which carry cn business for 
their own profit, although insidentally for the 
` advantage of the public. Courte of Justice are 
slow to condemn Municipal bye-laws as in- 
valid, onthe supposed ground of uureason- 
ablenese, and support them if possible by a 

“benevolent” interpretation, and  oredit 
those who have to administer them with 
an intention to do so in a reasonable 
manner. But, on the other hand, if a 
bye-law necessarily involves that whish is 
unreasonable, it is the duty of the Court 
to deolare it to beinvaljid.”’ On the other 
hand, it is pointed ont that “where the 
Statute conferring the power to make 
bye-laws enasts that any sueh laws sonsis- 
tent with the provisions of the Statute, 


and not repugnant to any other law in 
force, shall have the forse of law when 
sonfirmed by the exeoutive, it is doubtful 
whether a Court would not be presluded 
from questioning the reasonableness of such 
bye-lawe, or whether they are ultra vires, 
unless it be in some very extreme oase, 


In oonsidering these bye-laws in the 
light of these prinoiples, it is impossible 
to say that they are ulira vires of the 
powers given by the Aot, or that they 
are unreasonable or invalid as being re- 
pugnant to general prinoiples of law, 
36 is essential that the maximum number 
of lodgers whioh may properly be permitted 
must ke spesified, and it is impossible 
to say that the Municipality is not au- 
thorized to obarge fees on that maximum 
number. Uhlesa the bye law oan be held 
to ba invalid as being unreasonable, the 
Court is not justified in interfering. Ab 
the same time, it is impossible not to 
admit that the applicant’s request is per- 
fectly reasonable. This is a tenement 
lodging house divided for several families, 
and to sompel him to pay fees saleunlated 
on the maximum number reported by tha 
Assistant Health Officer may only lead him 
to lake in more lodgers to the diseomfort 
of families - ocoupying «a tenement or 
compel him to alter the oonstruétion of 
the house by redusirg the size of the 
tenements to’ the detriment of families who 
might otherwise ocoupy the present accommo- 
dation. The wisdom of the Committee may 
be questioned, but it is. not for this Court 
to diotate to them, and the Court bas no 
power to interfere where the bye law. is 
valid and jegal, as it is in the present oase, 
The application ig dismissed. 


_ Application dismissed, 
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‘ALLAHABAD HIGH COURT. 
"- UKIMINAL Revision APPLIGATION No, 384 
or 1920, 
July 23, 1920. 
Present :—Mr, Justice Piggott. 
RAHU AND oraers—APprPLioants 
VET8US 


- EMPHROR—Opposits PARTY, 

Criminal Procedure Code (Act V of 1898), ss, 
pb, 110—Accused, discharge of, from custody—Magis. 
trate, jurisdiction of, to order further detention— 
Proceedings under s. 110-——Defence evidence, when 
shouta not be discredited, 


+ he 
ag 


"Where by the order ofa Magistrate a person is 
discharged from custody on the ground of in- 
sufficient evidence to connect him with the offence 
in connection with which he was detained, the 
Magistrate has no authority to direct his further 
detention in connection with a different matter, 
unless and until he has been re-arrested by the 
Police under section 55, Criminal Procedure Code. 
Lp. 548, col. 1.] 

Ina proceeding under section 110 of the Criminal 
Procedure Code, the fact that a large number of the 
defence witnesses are caste-fellows of the accused, 
many of them coming from villagas several miles 
from the village of the accused, and that they have 
come forward voluntarily without being summoned is 
not sufficient to discredit their evidence, notwith- 
standing that they admit frankly that they have come 
forward because they regard the acoused as head 
of their brotherhood and look upon it as a slur on 
the brotherhood that the accused should be treated 
as & habitual thief or robber. [p. 649, eol, 2.] 


Criminal revision against the order of 
the District Magistrate, Moradabad, dated 
fhe 25th May 1920. . 

Messra. Nehal Chand and K. R. Dang, for 
the Applicants. 

- Mr. B. Malcomson (Assistant Government 
Advocate), for the Opposite Party, 


. JUDGMENT.—This is an application in 


reyision in connection with a proceeding 


under sestion 110 of the Criminal Pro. 
asdure Oode in which ten persons were 
originally involved. Allof them have been 
ordered to furnish sesurity to ba of good 
behaviour. Hight of these appealed to the 
Distriot Magistrate, but without susogss, 
The application before me is on behalf of 
four of these persons, The resord shows 
that the ten men sonserned were first 
arrested on suspision in sounesction with a 
particular aase of dacoity. They were arrest- 
ed, therefore, under seation 54 and not 
under sestion 55 of the Oode of Oriminal 
Prosedure. Action was then taken under 
geegion 167 of the same Code and these men 
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were lodged in the losal jail under the 
warrant of a Magistrate. The investigation 
into the oase continued for some time 
longer and bafore it was sompleted, and 
before any final report had been sent in 
under section 173 of the Oriminal Prosedure 
Code, tbe invstigating Polisa Officer eame 
to the aonolusion that there was no suffisient 
evidence or reasonable anung of suspicion 
to justify further proceedings against these 
ten men on the dasoity charge. It doas 
not ssent to me thatthe Code of Criminal 
Procedure makes any, express provision for 
a oase like thir, in whish an asoused 
person, after having been arrested, forwarded 
to a Magistrate and confined under a 
Magistrate’s warrant, is found by the in- 
vestigating Polise Officer to have been 
arrested upon insuffiisient evidence. I should 
hava thought that, ordinarily, A person so 
arrested woull remain in osustody until 
the final report under section 173 of ths 
Oode had been submitted and would then 
be released under the Magistrate's order, on 
the ground that the Polise report disslosed 
no adequate ground for farther proceedings, 
I am told, however, that the praeties 
generally adopted is to streteh the pro- 
visious of section 169 of the Criminal 
Procedure Code, sithough that seetion in 
terms applies only to the gase of an aseused 
who has never been forwarded toa Magis- 
trate. Apparently, the eommon prosedure 
is for the investigating Polise Officer ta 
report to the Magistrate under whose 


_warraut the asonsed has been sommitted 


to jail that he desires to release him 
under sestion 169 of the Criminal Prosedure 
Oode. The Magistrate thea sends for the 
assased from the jail, dissharges him from 
the oeustody of the jail authorities and 
hands him over to the investigating Polica 
Offiser ; when this has baen dona the Polise 
Ofiser oan exercise the authority given 
him by sestion, 169 aforesaid to release tha 
agoused, 

The peouliar featura of the prasent dada 
was that the investigating Police Offiser 
or offisers, although failing to find suffisient 
evidence to justify further proseedings 
against any of these ten men on the 
charge of dasoity, sama to the sonslusion 
that the tan persons arrested were membera 
of a gang assosiated together for the pure 
pose of habitually eommitting thefts and 
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robberies. They desired in faot to institute 
proceedings against them under seotion 
110, Crimizal Prcsedure Oode. A report 
éubstantially to this effect wassubmitted 
fo the Magisirale by where warrant the 
aceused had been acmmitted to the jail. 
The order passed on this repcrt war, in 
my opipior, irregular and not to be justified 
by anything in the Code of Criminal Pro. 
cedure Suffoiert information had not 
een laid before the Magistrate to warrant 
his passing an order under section 112 of 

e Criminal Prcoedure Ocde. Indeed, 
is would appear that he was not the 
Magistrate who Led jurisdistion to pass 
any sugh order. lf, therefore, the ten 
acoused persons were to be discharged from 
eustody, so far as the daooity oase was 
gongerned, no Magistrate had any authority 
to direct ba further detention in sustody 
on a different matter, unless and until they 
had been re-arrested by the Polioe under seg- 
tion 55 of the Oriminal Procedure Code. The 
Magistrate, bowever, seems to have treated 
this'as a mere teobrisal difficulty and to have 
assumed that there bad been a purely 
formal discharge cf the accused under sec- 
tion 169 of the Criminal Prosedure Code; 
but he cugbt to have allowed the Police to 
re arrest them under cecfion 55 of the same 
Ccde. The order be passed was that the ten 
aeoured pereons should be further detained 
in “jail unless they sould furnish seaurity 
for ` their appearance when required. It 
was net “until 12 days after this that a 
formal report was laid by a eompetent 
Police Officer before a Magistrate having 
juricdistion in the matter under section 110 
of the Criminal Procedure Code, ard, three 
days later, the caid Magistrate having 
caused the ten asansed to be tkrought 
before him frem the jai), drew up and 
eommunicated to them the necessary order 
under testion 112 of the Criminal Proce- 
dure Code initiating the proseontion for bad 
livelikood. It has been sontended before 
me that, on tke prinsiples laid down by a 
learned Judge of this Court in Maiku 
v, Emperor (1), these irregularities 
attendant on the initiation of the prosced- 
ings ‘wonld in themselves justify this Court 
in quashivg the orders which have been 


(1) 50 Ind. Cas. 969; 17 A. L. J. 458; 1 U. P. D, R. 
(A) 19; 20 Cr, L. J, 38; 41 A. 483, 
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passed against these accused persone, or, at 
any rate, against those eight out of the 
ten accused who contested the matter in 
the Trial Court and appealed to the Dis- 
triot Magistrate. I think this sontention 
is based on some misapprehension as to 
the meaning of the devision above referred 
to and the evils against which that decision 
was dirested. This Court was dealing in 
that ease with an accused person who had 
been fried and acquitted and ordered to 
be released by a sompstent Court, ‘but 
who was then immediately re- arrested, not. 
because of apy fresh information received 
as to his sharaster or repute, but in ac. 
eordance with a standing order, most 
improperly issued in that particular dig. 
triot, directing that all asoused persons 
acquitted on a obarge of dacoity should 
be immediately arrested uuder section 55 
cf tha Criminal Prosedure Code. I am of 
opinion that, altbough the proceedings 
prior to the passing of the order under 
section 114 aforesaid were irregular, and 
though, I have thought it right to point. 
out my objestions to those proseedings, the. 
irregularity was sured when the nosused 
persons came before the Magistrate on the 
13th of February and the Magistrate, 
having jurisdiction to do so, proceeded upon 
proper materials to pass the formal order 
under section 112 of the Criminal Procedure 
Code. 

Having said this, however, I feel bound 
to add tbat the curious fashion in which 
this proseeution for bad livelihood was 
initiated bas led me to examine the record 
with greater strictness than 1 would other- 
wise have thought neceseary. The aneused 
persons were a curiously miscellaneous lot 
to have fcrmed a garg habitually associat. 
ed forthe purposes of committing thefts 
or dagoities. To take the care of the 
eight pereons dealt with by the District 
Megictrate, they belonged to seven different 
castes ard came from six different villages, 
Arsuming it to be in no way impossible 
that such a miscellaneous assortment of 
accused perrons might have been associated 
together for the habitual sommission of 
thefts or dacoitier, ore would sertainly 
feel inclined to presume that they would. 
find it impossible to carry on such associa- 
tion without providing a competent in- 
vestigating officer with . toverwhelming 
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evidenae of the faot. Another oritioisim 
whish I have to make against the proseed- 
ings in the Oourt below is, that there seems 
to me to have been an attempt to sombine 
thé provisions of clauses (a) and (F) of aection 
110 of the Oriminal Procedure Code, and 
that, as regards some of the asaused 
persons at any rate, the judgments before 
mé do not clearly show whether the Courts 
below were satisfied that these men were 
habitual thieves and robbers, or whether 
the action against them. was based upon 


& general finding that they were desperate 


and dangerous persons within the seope 
of sestion 110, clause íf), of the Code. 
The point is not a purely formal one, 
besause, onder sestion 117 of the Criminal 
Procedure Oode, the faot that a person is a 
habitual offender may be proved by evidence 
of general- repute or otherwise, but there is 
no similar provision to relax the crdinary 
rules of evidence where the ġase is sought 
to be brought under elause (Ff) of seotion 
110 of the Criminal Prosedure Code. For 
these reason, I have, as already stated, 
examined the resord of this oase with 
more particularity than would ordinarily 
be considered nesessary upon an 
application in revision. 1 have acme to 
the sonelusion that the prosesution oase 
against three, at any rats, of the 
applisants:, Rahv, Narpat and Kharga, is 
a bad one, and that the orders agsinst 
them are liable to be səf aside, not 
merely on the general merits of the oase, 
but on a specifia ground whieh has been 
repeatedly held by this Court to be suffi- 
cient to warrant interferense in revision. 
Rahu and Narpat are brothers, jats by 
caste Aa against the allegations made by 
the prossontion witnesses they were able 
to produsse an exeeedingly voluminous body 
of evidenss for the defense, no fewer 
than 46 witnesses soming forward to give 
them a good oharaster. The defenses wit- 
nesses, moreover, proved that thesa men 
are substantial eultivatorr, that their 
methods of life are such as to render it dis- 
tinotly unlikely that they could find time 
to indulge in the habitual commission of theft 
or robbery, This large body of defenes evi- 
denos bas been brushed aside by the Courts 
below upon what seem to mea wholly unade- 
quate. grounds. The Distriet Magistrate himn- 
pelf yaa satisfied that these two men were 
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substantial cultivators, with a sonsiderable 
amount of ogsupaney land. Hoe thinks that 
the evidense prodused by them in their defences 
is wholly dissounted by the fast that 38 of 
their witnesses are their caste fellows, many 
of them opming from villages four miles or 
more distant from that in whieh Rahu 
and Narpat reside, and that these wit- 
nes3es oame forward at their trial volune 
tarily, without being summoned. Some of 
the witngsses admitted frankly that they 
had come forward besauze they ragarded 
these aecused as sarpanch, or heads of 
their brotherhood, and look d upon it as 
a slur upon tha brotherhood  geanerally 
that these men should bs treated as habitual 
thieves and robbers. I cannot gas ia this 
fact anything which should dissradit the 
evidence for the defense. On the contrary, 
it impresses me with the good faith of 
the witnesses and their honest and em- 
phatio belief that these two mon hava 
bsen prosesouted in sonsequenos of some 
private feud, of whioh there are sertainly 
traces on the record, and that they really 
are respestable persons enjoying the oon- 
fidence of their community. I have ex- 
amined the defence evidense for Kharga aud 
Oheta on the same ljnes. I thoughtat first 
that the Trying Magistrate had given nothing 
whish sould be describad as a reason for 
disregarding the evidenoe of the 13 witnesses 
prodused by Khargain his defense. I find, 
that, in a later passage of his 
judgement, where he is discussing the defansa 
evidence prodased by another of the 
assused persons, he makes, as it wera, an 
incidental remark that, in his opinion, 
Kharga’s defense witnessse, as wall as those 
for the accused persona whol asa wai 
immediately under .sonsideratior, had no 
su3h adequate opportunities of forming an 
opinion as to the character of the assused 
persons as to make their evideno3s of any 
value. Upon thir, I havs baan through 
the defence evidence of Kharga in datail, 
and I think it eaffisient to say thst it 
form”, in my opinion, a subitan.isal aad 
serious bidy of evidensa whieh ouzh not to 
be brashed aside for the raasoas given by the 
Magistrate. After carefal consideration, I 
have desided that the case of the applisant 
Chela, stands upona diffarent footing, His 
dafenos evidenss was lumped in with that 
of a Muhammadan acsused of the name 
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bÊ . Rahim, a eircumstanse whish alone 
would corroborate the prosecution assertion 
tliat there must be some espesial and 
Peeuliar association between these two men, 
The evidence itself strikes me unfavourably 

I oertainly oannot take it upon myself 
to. say that the body of prosecation evidense, 
where it affects Chets, is outweighed or 
any. thing like outweighed by the evidensa 
prôdused by him and by his o0-asoused, 
Rahim, jointly, 


“The result ie, that I dismiss this appli- 
sation so far as Oheta is 6onoerned, I 
allow the applications of Rabu, Narpaf, 
and’ Kharga and ‘set aside the orders 
¥equiring them to furnish sesurity to be 
of good behaviour. If these men are in 
éustody they will be forthwith released; if 
they have furnished security, their own recog: 
nivanee-bonds and those of their sureties will 
be" dissharged, 


4 


< Application of Oheta dismissed 
and of the others allowed. 


e $ 
w 7 4 


> ` LAHORE HIGH COURT. 


- Oramunat Revision Peittion No. 1063 
or 1920. 
5 November 19, 1920. 


‘ t Presenti—Mr. Juatiee Martineau, 


ANANT RAM—Ooavicr— 
i PETITIONER 
VETSUS 
EMPEROR—ReEsponpent. 

Penal Oode (Act XLV of 1860), s8. 27, 451—Posses- 
sion, of wife on account of husband, nature of— 
Entry anto house with wifes consent with intent to 
commit adultery with her, whether offence, 


< hero, i in K’s. absense from home, the accused 
entered. his house with his wife’s gonsentin order to 
commit adultery with her; 
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-agree with this argument. 


bag already undergone three 


er, 


Held, (1) that the acoused was satis of the offence 
specified i in seotion 45:, Indian Penal Code; 


(2) that the house being in the wife's possession 
on account of her husband, it was in his possession 
within the meaning of, section 27, Penal} Code, 
andthe consent of the wife to the _ontry of the 
accused could not save him, 


Petition, under sestion 433 of the Coda of 
Oriminal Prosedure, for revision of the 
order of the Sessions J ndge, Karnal, dated 
the 19th June 1920, varying that of the 
Magistrate, Firat Class, Karnal, dated the 
30th April 1920. A 

Bakhshi Tek Chand, for the Petitioner. 


JODGMENT.—It has been found by the 
Courts below that, in Kundan’s absense, the 
petitioner entered Kundan’s house at abont 
midnight with the intention of eommitting 
adultery with Kundan’s wife, Budho, 
and he has been oonvisted of an. offense 
under section 451, Indian Penal Code, and 
sentenced to six months? imprisonment. 


It is urged that the evidense is oonflia- 
ting in regard to the plase where Budho's 
little girl was at the time when the men 
who are said to have caught the petitioner 
in the house arrived, two witnesses saying 
that she was inside the house and that they 
brought her cut, while the third says sha 
was already outside when they came. _ This 
dissreparcy seems importanf, and I ses 
no reason for not asoepting the finding of 
the Courts below on the facts, 


The sontention that the petitioner sould 
‘not be prosesuted except on the complaint . 
of Budho'’s husband is untenable, The 
prosesution is not for the offence of adultery 
but for that of committing house transpass 
with intent tocommit adultery. 


The main argument for the petitioner is 
that as the house was. in the possession-of 
Budho and he entered if with her sonsent 
he is not guilty of an offense. T sannot 
Kundan - lived 
in the house and his absense from it was 
only temporary, The bouse was in Budho’s 


-possession on acsount of her- husband, and 


it was consequently in her husband’s posses- 
sion within the meaning of the Indian Penal 


. Gode (section 27), 


The oonvietion is sorrest, but the petitioner 
months’ ine 
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prisonment, and I think that this is a snufi- 
sient punishment for the offense.’ I asoord- 
ingly reduse the sentenoe to the term of 
imprisonment whioh the petitioner has alredy 
undergone, 


Sentence reduced, 


PATNA HIGH COURT. 
CRIMINAL Arpeat No. 103 or 1920. 
June 14, 1920. 

-  Present:—Mr. Justice Coutts and 
-Mr, Juatice Sultan Ahmed. 
MADHU MAJHI AND OTHERS——ÅPPELLANTS 
versus 


EMPEROR— Opposite Parry. 
Criminal Procedure Code (Act V of 1898), s, 164— 
Confession, record of, when not in accordance with law, 


A confession recorded in answer to the question — 
“(After due warning) do you want tosay anything ?” 


without any indication of what the due warning . 


was, cannot be accepted as a confession recorded 
in accordance with law. 


Criminal appeal against the order of the 


Sessions Judge, Paralie, dated 29th Maroh 
1920, 

FACTS.—The oonfession was.recorded by 
the Magistrate as follows :— 

“Q,—(After due warning), Do you want 
to say any thing P 
. “A.—I want to say what is true, I won't 
make false statement. 

‘Q,—What do you want to say P”, 

Then follows the main a>nfession, 

In the end the Magistrate resorded the 
following sertifisate. 

"The confession has been recorded when 
the acoused has been in Court-room for 
about two hoars while other oases were beard. 
It is very straight forward, 1 am convineed 
that itis voluntary.” 

The Magistrate was examined as a witnets 
at the trial and stated: “I am satisfied the 
eovfession was a voluntary one and I gave 
bim the usus] warning,” 
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The Assistant Government Advocate, for 
the Crown. 

JUDGMENT, 

Oovrrs, J.—The appellants in this oase 
have been sonvioted under sestion 396 of the 
Indian Penal Code and have been sentenced 
to ten years’ rigorous imprisonment eash. 
The sonvistions are based on the retracted 
oonfeasion of one of the appellante, Madhu 
Majhi. The only question put by the Magis- 


' trate before recording the sonfession was 


“(After due warning) do you want to say 
anything P” What the due warning was wa 
are not informed and it is clear that this 
confession has not been resorded in assordance 
with law. It is impossible to acsept if, and 
with it the whole basis for the sonvictions 
disappear. I wonld accordingly allow this 
appeal and, setting aside the sonvistion and 
sentenees, acquit the ascused, 


SULTAN Agmep, J.—I agree. 


Appeal allowed. 


PUNJAB CHIEF COURT. 
Caimryat Appgat No, 17 op 191 
February 14, 1919. 

Present :—Mr. Justioe Chevis. 
MANGAL SINGH AND oraers—Convicts— 
APPELLANTS 
versus 


BEMPEROBR—Paroseceror—Responpents, 
Criminal Procedure Code (Act F of 1898), s. 350— 


- Failure to comply with provisions of section, whether 


aitiates proceedings. 


The coase of the accused was taken up by a 
Magistrate who, after recording the prosecution 
evidence and framing a charge, was transferred. 
On the case coming before his successor theaccused 
applied for a trial de novo, and the Magistrate fixed 
a date for the trial, but took it upon an earlier 
date without notifying the change of date to Ooun. 
sel for the accused, and on this date he merely 
read over to each witness the statement recorded 
by his predecessor, asking such further questions 
as he thought necessary. On a subsequent date 
Counsel applied on behalf of acoused to re-cal 
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‘certain of the ‘prosecution witnessés for oross- 
examination, but this was refused : 

Held, that the whole of the proceedings were 
irregular and unfair to accused, who had a right 
under section 860 of the Criminal Procedure Code, 
to demand all the prosecution witnesses to be, 
ye-summoned and re-heard, and-that the proceedings 
must, therefore, be set aside, 


Appeal from the order of the Magistrate 
first Clase, exersising enhanced powers under 
sestion 30, Oriminal Prosedure Code, Multan, 
dated the 19th Dasember 1918. 

Mr, Brij Lal, for the Appellant. 

Mr. Dalrymple, Assistant Lagal Ramembr- 
anoer, for the Respondent. | 


JUDGMENT.—Tle three appellants have 
been tried and sonvioted of honse breaking 
by night. The ease same before Munshi 
Aminulla Khan, Magistrate, who resorded 
the prorécution evidence and framed a oharge, 
but was then transferred before the trial could 
be completed. The sase then gama bofore 
Lala Hari Oband. Oh 16th November 1918 
Lala Kewal Kishen, Pleader, appeared and 
asked for a trial de novo, and requested 
that it might be taken up at Sadr. Bat 
the Magistrate fixed 9th and 10th Desambar 
1918, for the trial, to take plana at Macleod 
Ganj. For some unexplained reason the 
Magistrate took up the oase at Masleod 
Ganj on the 6th Desamber. No legal 
practitioner appeared, nor doses it appeer 
from the resord whether appsllant’s Pleader 
was ever informed of ohange of date. The 
prosecution witnesses wera examined, and 
' the statements of the acoused were record- 
ed, and the oase was adjourned to the 14th 
Desember 1918. On the 14th Desember 
Lala Kewal Kishen asked that sertain 
prosesution witnesses should be re-summoned 
for further oross-examination, This was 
refdsed, the Magistrate writing: “It is by 
defence Counsel who is recently angazed too 
late, oanhot re-eall the proseontidn witnesses 
when acoused did not like ta dó so.” Two 
defense witnesses were then éxaiminéd, ona 
on the 14th and one on the 18th Desember 
and the trial then olosed. 


Another point to bə iitted ia that, - 


when the prosedutidn witresaés wére éx- 
amined on the 6th Desember, they were not 
really re heard. 

Their statements resorded by Munshi 
Aminullah Khan werd read out to 
tliem, ad admitted by them to be corres, 
the Magistrate merely asking sueh further 
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qia3stions as ha thoaghs nazasiary. Tois 
is by nmani a saffisians o3 noliaasa with 
the reqniremants of səətioa 35), Oci alaal 
Prosedure Code. 

The whole of tha proseedings bə- 
fore Lala Hari Chand seam to be irregular 
and unfair to the appellants, who have 
been deprived of the benefit of Oounsel. The 
request of the l4th Daasmber was a vary 


. reasonable one and might well have been 


allowed. The acoused had a perfeot right 
under sestion 350 to demand “that all of 
the proseeution witnesses shoald be re-sum- 
moned and re-heard, t.e, that their evidence 
should be resorded anew, not merely that 
their former statement should be read out 
to them. 

I assept the appeal and setting aside 
the sonviotion and santense and all the 
proseedings: in Lala Hari Ohand’s Court, 
I direst the appallants ba retried. Tala 
Hari Ohand has been transferred from 
Multan. The fresh trial will be by the 
Distriet Magistrate or by sush Magistrate as 
he may depute. Oare must be taken to see 
that thia time the provisions of section 350, 
Oriminal Prosedure Code, are properly ob- 
served. The asaused will remain in under- 
trial losk-ap panding re-trial unless the 
Distrist Magistrate should see sause to allow 
them out on bail, 

Appeal atcipted, 


SIND JUDIOIAL COMMISSIONER'S | 


COURT 
OBRIMINaL Revision  APPLIOATION No, 6 
. or 1919. < 


September 15, -919, 
Present: —Mr Kineaid, J. O., and Mr, 
DeSouza, A. J. O, 
Shiekh FAIZ MAHOMED—Apptioant 
versus 


EMPEROR—Opposite Party. 
Oriminal Procedure Oode (Act V of 1898), 8. 250— 
Complaint dismissed as false and matictous—-Oom- 
plainant, liability of, to pay compensation—Com- 
plainant, who 48. 


M. enlisted ina, Labour Corps, anda few days 
later deserted, whereupon 4, was depated to seare 4 
: A 
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for him, _8, reported to the Commandant that in 
his endoayours to arrest M. he had been assaulted 
by two other persons who had released M. The 
Commandant invoked the assistance of the Police 
who, in, the first infornation report, described 8. 
as the complainant ; he pointed ont two men as those 
who had assaulted him and released M; they were 
arrested.and sent up. for trial, but the Magistrate 
discharged them finding the complaint to be false 
and malicious, and ordered 3. to pay compensation, 
In revision it was urged that S. did not file the 
complaint and that as there was no finding that the 
complaint was frivolous or vexatious the order for 
_ compensation was not justified : 


` 


~ Held, (1) that 9. was the complainant as it was he 
who pointed out the men whom he falsely alleged 
had effected the release of M.; 

(2) that tha finding that the complaint was false 
end malicious was tantamount to finding it to be 
vexatious, atid that the order for compensation was 
justified. 


.. Application fo set aside an order of the 
Magistrate, Karachi. : 

Mr. Kewachand Vasanmal, for the Appli- 
gant. ` F 

Mr, 4. Q. Elphinston, Public Prossoutor 

for Sind, for the Crown. 
: JUDGMENT.—The facts of this applica- 
tion are shortly as follows: On tke 2nd cf 
January 1919 one Ali Mahomed Kbudabnx, 
a recruiting agent, took a wan aalled Mahomed 
Bux to Captain Shepherd, Commandant of the 
Combined Labour Dey; ôt, lo be enlisted, He 
was duly enlisted and reseived an advance 
of Rs. 15 0-0 and deserted a few days later. 
The Oommandant complained to Ali 
Mahomed who in turn-told one Shakar, the 
present complainant, to searsh for the deser- 
.ter and seize him. On tbe 23rd of January 
1919 Shakar with Ali Mahcmed presented 
himeelf before Captain Shepherd and stated 
tbat at 9 p.m. the previcns night te had 
met Mahomed Box with two other persons 
near the Cantonment Railwsy Staticn. He 
had tried to arrest Mahomed Bux and take 
him to the Deyét but the two men with 
him had beaten him and released Mahomed 
Bux. On bearing this story, Captdin Shep- 
herd gave Shakar a note to the Cantonment 
Police Inspector. The same evening Shakar 
pointed. cut the two men who bad been with 
Mahomed Buy, the deserter, and had, accord- 
ing to Shakar’s account, beaten him and 
released Mahomed Bux. 

The,two men after their arrest were pro- 
seouted kefore the Cantonment Magistrate, 
Mr. Richardson. He, however, found that 
the ccmplaint was false aud malicicus. He 
fiischerged the two asoused persons and after 
+ 
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calling upon Shakar to show eayse ordered 
him, under sestion 250 of the Criminal] Pro- 
eedure Oode, to pay Rs. 25-0 0 to eash of the 
two accused. Against this order under 
gestion 250 Shakar bas made the present 
application. 

The learned Pleader who aprearsa for the 
applicant has urged that his client did not 
file the complaint before the Polise. Rely- 
ing on the case of Emperor v. Sumar (1), he 
has urged thata mere instigation to lodge 
a false or frivolous complaint was not suff- 
sient ground for the Court to order payment 
of compensation. In cur opinion however, 
the learned Pleader is wrong in stating that 
the eomplaint was not filed by Shakar, In 
the first information resorded by Mr. Samson, 
the Sub-Inspestor of Polise, Captain Shep» 
herd is deseribed as the informant, whereas 
Shakar is desoribed as the somplainant. 
Moreover, it was Shakar who went to the 
Police and who pointed out the two men who, 
as Le faleely alleged, had effested the release 
of the deserter. All that Captain Shepherd 
did was to write a note in whieh he did not 
aek for the arrest of the accused persons but 
merely olaimed Police assistance in securing 
the dererter. It cannot, thue, be said that he 
had any sonneotion whatever with the arrest 
of the two persons whom Shakar pointed ont 
to the Police, 


The learned Pleader raised a further point, 
namely. that there was no finding by the 
Magistrate that the saeeusation made by 
Shakar was frivolous or vexatious. There is, 


‘however, a finding by the learned Magistrate 


that the complaint is false and malicious. 
It is imposible that a ccmplaint whieh is 
falee ard malisions should not be vexatious, 

We tee ro reascn to interfere with the 
cider made ky the learned Magistrate and 
we dismiss this application. 


Application dismissed. 
(1) 48 Ind, Cas, 950; 12 S. L. R. 76; 20 Cr. L. J, 100 


54 


BAL DAS V. ALI BUX KAAN: 


T OAŁÓUTTA HIGH COURT. 
* Oviamear Revision No. 58 oF 1919, 
a : February 7, 1919, 
= reant Me J aeta Rishardson and 
‘Justice Sir Shamsul Hude, Kr, 
BAI DA S—A OCOSED— PATITIONER 
` versus 
| ALI BUX KHAN QOMPLAINANT— 


Opposite Parry, 
4 datk Police Act (IV B. C. of 1866), 3. 54 A, 
Fèyzuisites for conviction under— Possession 0) old 
ohuddar, whether sufficient in itself to arouse bis act 


To ‘jastity a conviction under seotion 54 A. of the 
Caléatia Police Act there must be reason to 
believe that tke article in possession of the accused 
has been stolen or fraudulently obtained. The 
possession of an old chuddar ia not enough in itself 
fo arouse suspicion that the article was stolen or 
fraudulently obtained. 


“ Rule. against the order of the Honorary 
Presidensy Magistrate, Northern Division, 
Calontta. | E 

Baba’ B, M.. Misra (with him Babu Debi 
Prasad Dit), ‘for the Petitioner, 


: JUDGMENT. —The petitioner in this osse 
Bay found: in:-possession ofa chuddar whioh 
we. . understand :, was an old one. Ho sould 
not:,indidate the exast person from whom 
he had - ‘purchased. it, but examined tso wit- 
nesses tg, show that ha.had purchased it as 
an old cloth froma pilgfim at. dharam- 


sala. Whether this account is sorrest or 
nit need not be oonsidered, for, in our 
dbinior, the possession of an old chudder 


“is not enough im itself to arouse suspicion. 
The sonyvistion is under seotion 54 A of the 
‘Oaloutta Poliot Act; and to justify a convio- 
‘tion wader” that sestion there must be res. 
‘don to believe that the artisle has been 
stolen or fraudulently obtained. We are 
'not ` satisfied that there was any reasonable 
‘ground for suspicion in this sane. 

We accordingly make the Rule absolute, 
acquit the petitioner and set sside the 
eouviction, and s sentense. The petitioner will 
be disoharged from his bail-bond, 


Rule made absolute, 
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ALLAHABAD HIGH COURT. 
OriminaL Rererence No. 734 or 1920, 
December 2, 1920. 

Present :—Sir Grmecod Mears, Kr., Chief 
Justiog, 

-OHAUBRY KUNJ BHHARI LAL— 
APPLIGANT 


versus 


LAUUA—Opposite Partt. 
Criminal Procedure Code (Act V of 1898), 8. 13 
(1), (2 )—-Jurisdiction —Sub- Divisional Magistrate, 
whether can take cognizance of offence outside his.aub- 


division. us 


A Sub-Divisional Magistrate has no jurisdiction 
to take cognizance of matters outside the local- 
area within which the District Magistrate has- 
appointed him to act, [p. 555, cola. 1 & 2.] 


Criminal reference, by thse | Sessions 
Judge, Agra, dated the Sed September 
1920. 

The Assistant Government Advooate for 
the Crown, 

JUDGMENT,—This is an application for 
revision of an order of Mr. Mohammad 
Azim-ud-din Khan, who is a’ Magistrate of 
the First Clasr, at Agra. A complaint was 
laid before him in the Court of the Sub. 
Divisional Magistrate at Fatehabad. When 
the matter was looked into and some 
evidence taken, if appeared, to use. the 
words of the learned Sassions Judge, that 
“andoubtedly the proper Court in’ whish 
the complaint should have been lannshed 
was that of the Sub-Divisional Magistrate 
of Agra Tahail,’ At this time Mohammad 
Azim-ud-din Kban was Snub-Divisional 
Magistrate of Fatehabad Tahsil and he, 
having heard part of the avidenoe, had the 
the question of jurisdiction: brought to his 
notice. He thereupon returned the somplaint 
for presentation to the proper Court. The 
matter was bronght to the. attention of 
the learned Sessions Judge and he took 
the view that, inasmueh as Mohammad 
Azitm-ud din was a First Class Magistrate, 
he had the power to deside the matter 
and should have taken eognizanese of it, 
and he called upon the Magistrate for 
an explanation whish explanation is to be 
found amongst the papers Notice was 
given to the Government Advocate and he 
appeared before me, The question is a 
very simple one but it deals with an` 
important matter of practice’ which turns 
apparently on the right sonstrustion of seq, | 
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tion 12, slauses (1) and (2) of. the Criminal 
Prosedure Code. The words.in that section 


so far as they ara pertinent.to thia. matter, - 


are as follows:— the District Magistrate 
subjest to the control of the Loeal Govern- 

ent may, from time to time, define. losal 
areas within which suoh.persons (i. e., Sub- 
Magistrates) may exercise all or any of 
the powers with which they may respestively 
ba. invested under this Oode,” That, there- 
fore, shows that - districts may be sarved 


up and Sub.Magistrates put in power over. - 


them, Olauase (2) says ; ‘exoept as otherwise 
provided “by such ‘definition, the jurisdistion 
and ‘powers of such persons shall extend 
throughout such distriab.” It is true that 
Mr. Mohammad Azim ud din Khan was a 
Magistrate of the First Olass in.a distriat: it 
also is beyond doubt that he hid had juriadie- 
tion defined within lIcoal limits by order 
of the District Magistrate; also there is no 
doubt that the offences in gquastion lay 
outside his Sub- Divisional - distrist. Under 
these siroumstanser, I am of opinion that 
the Sub. Divisional Magistrate- took the 
right view when he stated that: he, having 
been placed in chargeof a sub-division, hia 
jurisdiotion was cdufined to that sub: division, 
and he-cauld not-take cognizanes: of ‘offances 
bayond this -limite Tha only case “which 
wis -brought'-to my attention by ‘the learned 
Government Advosate 
Emperor V. Syel Sajjad, Husain (1). There 


ig `a. marked: distinstion batwaentthe two. 


dasés, “In that “oase the trial] commenced 


before an‘ Officiating District Magistrate. 


He ceased to bs Offisiating District Magis- 
trate buthe- sontinued to be a First Olass 
Magistrate and in that eapasity oontinued 
the’ hearing “of the matter. The question 
in that case was, whether the mera fast 
that he ceased to bathe Listriet Magistrate 
ousted his jurisdistion to continue and 
sonclude a trial whioh he had’ commensed 
whilst he was Distr:ot Magistrate. The 
answer to that, as may very well be 
imagined, was that -ib did not That, 
however, involved quite different sonsidera- 
tions from the oase before’ me, whish is 
whether the Sub Divisional Magistrate oan 
take sognizance of matters ontside the 
losal areas within whish the Distrist 


AS 1) A: W. N. 11903) 201, 8°A.L J, 823; 4 Or, L J. 
a pn F À , h : 
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Magistrate has appointed him toast. For 
these reasons, Í am of opinion that the 
Sub Divisional Magistrate was right in the 
view that he took and the order that he 
made” hat the complaint must be returned 
for presentation to the proper Oourt WAS. 
the right order to make under the oironms- 
tances. 

Complaint returned. 


Mant Ps 
; 


LOWER BURMA OHIEF COURT. 
OURIMINAL Revision No. 332.B or 1919, 
Desember 1%, 1919, 

Present :—Mr. Justise Robinson, 

MA TWHE—Appnricant 

; CETEUS 

“© u DWE HAIN— Responpert. Ki 

Marriage, validity of, test as to— Law applieadla— 
Buddhist Law, Burmese~ Consent of parties, whether 
necessary — Consent obtained by pressure, whether free, 


‘The law of the place where it is contracted 
determines the validity of a marriage. [p. 556, col. 1.] 

Under the Burmese Buddhist Law thera must 
be free consent of the parties toa valid marriage. 
[p 856, col. 1] 

Consent reluctantly given under pressure is “not 
sich free consent as is required by that law. [p. 556, 
gól., 1 


: Mr, Stn Bla Aung,for the Applisant, 
« Mr, Thein Maung, for the Respondent. 
JUDGMENT.—Tho point for desision in 
this sase is, whether petitioner and respond- 
ent were man and wife. The two ran 
away together, and respondent kept peti- 
tioner in the house of one San Min. It 
i; clear that he made no attempt to treat 
her as his wife during this period, -He 
got tired of the girl, and did not wish to 
eontinue his sonnestion with her, The girl 
would sot return to her home unless he 
took her and surrendered her to ker parents. 
lt appears that aonsiderable persuasion was 
used to indung him to- take her baok to 
th m. Eventually, both went to the hcuse 
of Tun Nyein which is olose to the house 
icf the girl's parents. The girl then return- 
ed to her home, the neighbours were 
sollested, and the: girl and her elder sister 
went end begged the reappndent to come 
and surrender the girl to her parents, It 
is. perfeotly olear that he went there with 
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the greatest relustanse, When he went 
thers he found a anllestion of people waiting 
him, and some ao salled elders proeseded 
to question him. They asked him whether 
he would live with the girl as his wife, 
and he relastantly said that he would. He 
was then asked where they would live, and 
he said in her parents’ house. Two of 
these lugyts admit that they did not think 
that he ever intended to sarry ont his 
promise to marry the girl. These wit- 
nesses further go on to state 
about.a month from that time they” SAW 


petitioner and respondent living in the. 


girl’s parents’ house as man and wife. In 
order to decide whether there was a 
valid marriage, it is firat nesessary to 
deside the law binding upon the parties 
in this matter. Petitioner ia a Burman 
Buddhist and’ respondent is a’ Ohinese 
Buddhist born in Burma, I have no hesita. 
tion in agreeing with the distam of Sir 
Qharles Fox in the oase of Maung Sein 
Kyi v, Ma E (1) that the law of the 
plasa whera it was oontraoted determines 
the validity of a marriage and that this 
question must be desided by the Barmese 
Buddhist Law. Under that law there must 
be free songent of the parties, bat it is 
obvious. that the consent of the respond- 
ent was. induoed and was*very relustant. 
But, assuming that this amounts to sash 
consent as would sonstitate this a promise 
of marriage, it would be. nesassary for 
that promise to be followed by open living 
as man and wife. As regards this latter 
point, the evidenca is onflisting. Tha 
. position of the so- -ealled lugyts is not such 
as tends to inspire oonfidence in their 
yerasity. They are neighbours. They were 
sposially called in order to effest this 
marriage. No saffisient ground has been 
made out, in my opinion, for me to differ 
from the finding of fast on this point some 
to by the Magistrate. If, therefore, the 
parties did not live together after the 
surrender of the girl to her parents, the 
question is, whether the saonsent that 
he gave waa sueh as would render 
the sontract a marriage. It is olear that 
the respondent. was only dragged there 
after much persuasion, and did not expect 
to find a number of people sollcased, and 


| (1) 84 Ind. Cas, 169; 9 Bur, L T, 179; 8 LBR. 399 
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“into giving his oonsent. 


that for ` 


it is equally elear that he was rushed 
Even the witnesses 
for the petitioner state that they did not- 
think that he ever meant to oarry out 
the contrast. Ose of them went so far | ag 
to ask him what was to ba dons, if ha 
did not oarry on tha eontriss. Ha said 

“Do whatever you like.” 

Taking all the siroumstanoas into sousidera- 
tion, I am of opiaion that there i3 no 
valid mirriaga. The apolisition ia dis. 
mised, 


Application dismissed. 





_ LAHORE HIGH court. 
CRIMINAL Revision No. 531 oF 1920. 
May 28, 1920, 

Present :— Mr. Justice Soott Smith. 
SURTA SINGH AND OTHERI—PETITLONE ZS 
versus 


EMPEROR —ReroNneNT, 
Limitation Act (IX of 1903), 8. 5~Appeal, crimi- 
nal-—-Presentation to wrong Oourt—Subsequent pre- 


‘sentation to proper Court beyond limitation —Esten- 


sion of limitation. 


Where a criminal appeal was erroneously - filed 
in the, High Court and on being returned for 
presentation to the proper Court was, on the same 
day filed in the Sessions Court, but , by that time 
limitation for presentation of the appeal had 
expired : 

Held, that the delay should be excused under 
section 6 of the Limitation Act, inasmuch, ag „in 
the case of a criminal appeal it gould not tbe said 
that there was a “successful litigant” who had 
secured a “valuable right. ” [p. 557, col. 2,] 

Criminal revision from the order ‘of the 
Sessions Judge, Lahore, dated the 23rd 
February 1920, affirming that of the Addi: 
tional Distriet Magistrate, Lahore, dated thé 
12th January 1920. 

Lala. Narinjan Das, R. B. for the Petitioners. 

Lala Tirath Ram (for Government Advo- 


. gate), for the Respondent. 


JUDGMEN T,—This is an applisation for 
revision of an order of the Sassions : Judge 
of Lahore dismissing the petitioner’s appa:l 
to him as being barred by time. 

. The petition.r was sentenced by the 
Additicnal Distriot Magistrate to wo s@n- 


p.e £ 
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tenses of four years? and nine months’ 
rigorous imprisonment, respestively, The 


sentences to run coneurrently. Under these 


sireumstances, tbe appeal lay to the Ses- 
sions Judge, see Sher Muhammad v. 
Emperor (1). ‘Tbe appeal waa, however, 
erroneously filed in the High Oourt on the 
2nd February. 1920, the order appealed 


against being dated lzth January, The- 


appeal was returned on the lst Fabraary 
1920 for presentation in the proper Court 
and. was filed in the Sessions Court on-the 
‘same day. The learned Sessions -Jndge dia- 
. missed it as. time barred, relying upon Sant 
Singh v. Qaim (2). That wasa case where, 
in a suit of whieh the jurisdistional value 
was over Rs. 5,000, the appeal was filed 
“in the Divisional Court instead of ir -the 
Chief Oonrt, and it was held that mere 
carelessness or oversight of the appellant 
or his Counsel in presenting the appeal in 
a wrong Oourt, whiob, by the exercise of 
‘due diligence, sould have been avoided, 
cannot be resognised asa suffisient reason 
for delay under section 5 of the Indian 
Limitation Ast, In that oase the appel- 
lant’s Pleader was obviously. guilty of carelese- 
‘ness, and, farther, when the memorandum 
of appeal was returned for presentation 
in the proper Oourt the appellant delayed 
‘for several days to present it in the Oourt 
‘having jurisdiotion. to hear it. Counsel for 
‘the petitioner tells me that he saw that 
the. sentences were four years’ and nine 
montha’ rigorous imprisonment, respectively, 
and, therefore, he thought that the total 
amount whioh the conviet had to undergo 
was four years and nine months and that 
the appeal lay to the High Oourt. Had 
he exercised due diligence he would sertainly 
have seen that the sentences were to run 
sonsurrently and, therefore, the total sentence 
of imprisonment to be undergone was only 
four years. Had he done thir, he would 
no dcabt have realised that the appeal lay. 
to the Sessions Court and not to the High 
Court, The case, however, is in several 
respeats distinguishable from that reported 


as Sant Singh v. Qaim (2), especially in». 


asmuch as that was a civil appeal. The 


Judges there. quoted, with approval, the 


following pasange. from the, case reported 


(1) 28.P. R, 1901 Or, 
2)118 P, R419083, 
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in Karsondas y. Ba; Gungabai (3), “when 
the time for appesling is onee passed a 
very .valuable right is sesured to the suo» 
sesafni litigant, and the Court must, there- 
fore, ba fully satisfied of the justice of the 
grounds on which it is sought to obtain 
au extension of the time for attacking the 
decree, and thus perhaps depriving 
the successful litigant of the advantage 
which he has obtained’. Now, in the 
present oase where the appeal is a criminal 
one there is no successful litigant” who 
has séoured any “valuable right”, It cannot 
be said that the Orown has sesured any 
valuable right by reason of the appeal not 
having bsen filed within .the preseribed 
period. Government has nothing to 
gain by the appeal being dismissed as 
time barred. All that the Government is, 
or should be anxious for is that justiee should 
be done. It would, I think, bs vary hard in 
this case if the appellant who is in jail should 
be deprived of the advantage of his 
appeal being heardon the merits merely be- 
sause his Qounsel has been somewhat sareleas 
in filing.the appeal in.a wrong Court, 

I, therefore, allow the revision, and sets 
ting aside the order of the learned Sessions 
Jadge, direst him to hear the appeal in 
accordance with law, 

l if Reviston accepted, 


(3) 80 B. 829; 7 Bom, L, R, 985. 
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PATNA HIGH COURT, 
URIMINAL Appear No.—or 1920, 
September 20, 1919. 

Present :—Mr. Justices Jawala Prasad. 
BAIJNATH MAHTON AND ANOTHER — 
Acc7sED—APPELLANTS 
versus 
EMPEROR—Resronpent. 

Oriminal Procedure Code (Act F of 1898), as, 297, 
298-——-Trial by jury—Jury asked to take broad view 
of the evidencé—— Warning against minor discrepanciea. 
~- Misdirection, 


Where a Sessions Judge in his chargé to tha 
jury observed t 

“If you are satisfied that there was no object in. 
proving s false case, not from the point of view of 
seoking for small discrepancies, but upon a broad 
view of the evidence given before yon : " 

Held, that there was no misdirection to the jury 
and the Sessions Judge was right in conveying the 


1 


* 
we 
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dation against minor. discrepancies in immaterial 
and collaterakevents in the case. -> a 
_Mesars. Hasan. Imam and G..0. Pal, for 
the. Appellant.. < l 


: JUDGMENT;—I' have carefully gone 
through ‘the heads of oharge to the jury 
rasorded by ‘the lefirned Sessions Judge 
atid have sonsidered the petition of appeal 
and the arguments advanced by the learned 
Qounssl. ‘The charges are full and eom- 
prehensive and the evidence appears to have 
Ween properly laid befor the jury. I have 
not found any thing to show that the sum- 
ming up of the ease was, in any way, unfair 
to the ascused. a 

' The prinsipal contention of Mr, Hasan 
Imam has been that the learned Judge 
niisdirested the jury in concluding the 
general discussion of the evidence by 
giving a warning against small disorepansies 
ih the evidence of the proseoution. THe 
learned Judge drew the attention of the 
jury to the material parts of the evidenoe, 
whieh might, in his opinion, tell against 
the prosesution and in favonr of the defence. 
Then he sonveyed the aaution against minor 


discrepariies in the following words :— 


„n“ Jf you are satisfied that there was no, 
object in proving a false: oase, not from 
the: point of view of sedking for small 
diserepansies, but upon a broad view of 
the evidenee givén before you.’ ~- ` | 
Reading this passage in the light of 
the context in the summing up, far from 
finding fault with it, I consider that it 
was a wholesome and, proper santion to the 
jury. It does not do anything more than 
sonveying “to the jury the way in which the 
evidence, in any oase, should be looked into. 
While diserepanoies, affecting the. material 
part ‘of the case should reseive proper conei- 
deration in favour of the ‘scoused, minor 
discrepancies in immaterial and. collateral 
events should oarry no weight in judging the 
ease as a whole. A broad view of the evidence 
' need only ‘be taken. This is true both for 


the Jury as well as for the Judge and, 


in fast, for any one, who has to form 
a serious opinion upon the evidence placed 
before him,- ; i 

The learned Judge has, therefore, done 
what he ought to have done, namely, to 
point ont to the jury the way in which the 
minor diserepansics should be looked into. 
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He has alsó askdd: thom” to fake à ‘bfoad 
view of the“'èvidense ‘and- tó be satisfied 
upon the evidense: as to thé ease being falsé 
or true, |... kk. ate See 
- In the osso of Queen v; -Bustee ‘Khan CL) 
the ‘Sessions ‘Judge :oonveyed the warning 
to the jury in thefollowing words:—- © -> 
“A large number of witnesses have sworn > 
to the facts and ifa minor diserepanoy: in 
their statements is here and there discoverable, 
I do not think that such strees should be 
laid upon them aa the: Vakil for thé 
defendant urges, or that you sħonld -on 
sush grounds only rejeot the whole of their 
téstimony.” ~ ° fe ae 
` This warning is in terms similar to, if 
not stronger than, the one given by the 
Judge to the jury in the present oase. Mr, 
Justice Kemp, so far baok as in 1864, 
observed as follows : — i a a 
“Lam of opinion that in giving the 
warning to the jury not to disbelievé a masa 
of otherwise cousistent evidence, bacause ‘in 
one or two minor and immaterial points- the 
witnesses made different statements, the 
Judge used a wise discretion.” ne 
“1 ‘agree entirely with the aforesaid view 
of that eminent Judge, ard also with’ the 
reason stated by him that the warning is 
viesessary ro that the jurors may not jump 
to the sonolusion that, beoause a oase is 
weak in one point, the whole sharge is false. 
That case, “though ancient, does” not seem 
to have been dissented from, or, in any 
way, varied Ky later devisions, nor san the 
principle of that decision, to my mind; be 
disputed. In that ease, as in the present, 
the jury appeared to have exercised ‘their 
own unfettered judgment. They appear ‘to 
have weighed the evidence’ properly and 
given the benefit of the material defeots and 
disorepancies in the prosecution care and 
have acquitted the acsused of the serious 
charges of murder or of grievous or simple 
assault under seotions 323/109, 325/114, 
328/109. They unanimously returned a ver- 
dist of guilty under section 147, Indian Penal 
Code, against some of the ‘acoused and by 
majority against others. The learned Judge 
aceepted the verdiot of the majority of the jury 
and sentensed the prisoners under sestion 147 
some to one yearand others to six months’ 
rigorous imprisonment. Mr. Hasan Imam 
has cited oertain authorities, but, when pointed 
(1) 1 W, R. Or, 17. Arip 
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out; he conoeded that those cases have no 
applisation to the present case. Thera was 
clear misdirection in those eases. It was 
then said that the learned Jndge did not 
explain the common objest to the jary. I 
find that he has done so very clearly. He 
has explained to them the essential elements 
that constitute an offence under section 147 
and dirested their attention to the sommon 
object specified in that charge, 

I need not refer to the other minor points 
urged by Mr. Hasan Imam. Snuffise it to 
say, that I have eonsidered them and I do 
not find any defest in the sharge to the 
jury so as to justify the admission of the 
appeal, 

I, therefore, dismisa this appeal. 

T need not have written a long judgment, 
but for the great importanee attashed by 
- Mr. Hasan Imam to his contentions, 
partioularly relating to the warning by the 
Judge to the Jury inthe passage referred 
to above, 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
OURIMINAL APPKAL No, 603 or 1820, 
July 9, 1920. 

Present :— Sir Grimwood Mears, Kr., 

‘ Chief Justice, and Mr, Juatica Ryves. 
JAISUKH—Accusep—APPELLANT 

` versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 809— 
Sessions trial—Evidence taken and assessors die- 
charged——Sessions Judge taking evidence ‘thereafter, 
legality of. 


In a Sessions trial with the aid of assessors, a 
Sessions Judge has no power to take evidence after 
the assessors have been discharged, and if he does 
so, the trial is vitiated. 


Oriminal appeal against the order of the 
Sessions Judge, Saharanpur, dated the 
17th Jane 1920, 

Mr, B. M, Vyas, for the Appellant. 

Mr, W. Wallach (Government Advocate), 
for the Crown, 

JODGMENT,.—Jaisukh, asoused, was shar- 
ged before the Seasions Judge of Saharanpur 
with having brought about the death of 
one Udmi by administering arsenis. A great 
geal of evidenoe was taken, the assessors 
gave their opinion and the sssessors were 
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discharged and then it cesurred to the 
learned Sessions Judge, when he was about 
to write bis judgment, that he would like 
to put oneortwo questions to another man 
by name Jaisukh, son of Sahibu, who had 
originally been shallaned with the asonsed 
but had been discharged by the Magistrate, 
The learned Sessions Judge thought he 
would like to put further questions to an- 
other witness who had already given evi- 
dence. This he, in faot, did and did soin 
the absence of the assessors and he justifies 
having done that by placing reliance upon 
a daesision of Mr. Justiee Walsh who, in 
the case of Emperor v. Birbal (Orimi- 
nal Appeal No. 580 of 1915, desided 
on the 22nd of September 1916), desided: 
that a Judge after having discharged the 
assessors sould, nevertheless, take further evi- 
dense. Now, Mr, Justice Walsh sould have 
arrived at that desision only by the fact 
that the ease of Queen-Hmpress v. Ram Lal 
(1) was not brought to his noties because 
that oase is a distinet anthority for the 
very calutary proposition that evidence must 
not be taken by a Sessions Judge unless 
that Sessions Judge has the two “assessors 
sitting with him, otherwise, if the Sessions 
Judge is sitting alone, he does not appear 
to be a Oourt, the Court being the Judge 
plus the assessors. We, therefore, think 
that the learned Sessions Judge was: wrong 
in taking the evidence of Jaisukb, son of 
Sahibo, and the further evidense of Nanu 
Gara and, therefore, we are obliged to 
set aside the sonviction and sentense, and 
we direst that the acaused be tried de nono 
by tbe Sessions Judge of Saharanpur aS soon 
as possible, 

Oonviction and Sentence set aside, 


( (1) png 136; A. W. N. (1893) 60; 7 Ind, Des, 
N, 8.) 806 





LOWER BURMA OHIEF COURT. 
ORIMINAL Revistoxn No. 276-B or 1919, 
November 12, 1919. 

Present :~~Mr. Justice Robinson, 

BO GYI—Appiicant 
versus 
MA NYEIN—Responpent, 

Criminal Procedure Oode (Act V of 1898), $, 488— 
Order for maintenance—Subsequent declaratory decree 
of Civil Court, effect of, 
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The jurisdiction conferred by section 488 of the 
Criminal Procedure Code is auxiliary to that 
possessed by the Civil Courts, and before enforcing 
an order for maintenance made under that section 
` a Magistrate is bound to take into consideration 
any subsequent order of a Civil Court which would 
disentitle a wife to maintenance. 

A Magistrate ‘ought torefuse to enforce an order 
for maintenance of a child made under section 488 
of the Criminal Procedure Code if, after the passing 
of the order, a Civil Court decides that the respond- 
ent is not the father of the child. 


Mr, Lambert, for the Applicant. 
Mr Nicol, for the Respondent. 


JUDGMENT.—The respondent obtained 
an order from the Sub Divisional Magistrate 
of Shwegyin against the petitioner for 
payment of two rupees a month for the 
maintenance of her child The petitioner 
did not apply to have that order reversed 
but, instead, ha brought a civil suit in the 
Township Court for a declaration that the 
shild was not his. He obtained a desree 
and then applied to the Sub-Divisional 
Magistrate to sancel the order previously 
made for maintenanee. His application was 
rejested, and properly rejected, as the 
Magistrate has no power to saneel the order 
under section 488 once made. Bat he now 
comes to this Court, and points out that the 
Magistrate is not entitled to disregard the 
sivil deeree that has heen obtained, and 
whieh has finally settled the question of 
paternity. 

' It has been pointed out in numerous 
eases that the jurisdiotion conferred on a, 
Magistrate under section 488 is only 
auxiliary to that possessed by the Oivil 
Courts, and a Magistrate ought. to take 
the judgment of a competent Oivil Court into 
sonsideration, if it settles the question of 
relationship, and finally places the matter 
outside the pale of disenssion. The result 
of the sivil deeree is to supersede the 
order of the Magistrate diresting main- 
tenance, and, as the eases cited in the 


notes to sestion 488 of Sohoni’s Criminal - 


Prosedure Code show, the Magistrate is 
not entitled tó enforse his previous. order, 
As . the petitioner did'not.ask the Magistrate 
for any order whioh the Magistrate had juris. 
diction to pats, I am unable to aecspt his 
application, and assordingly, with the above 
remark, it is rejected. 


Application rejected, 
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LAHORE HIGH COURT, 
Oriminat Revision Petition No. 1088 
or 1920. 

Dasember 11, 1920, 
Present:—Mr, Justiee Chevis, 
DAULAT—Conviot —Patitiower 
CETEUS 


EMPEROR—Raesrospent, 

Criminal Procedure Code (Act Y of 1898), s. 333 
—Approver failing to comply with conditions of 
pardon —Sessions Judge, whether can pass order of 
commitment. ; 

If a Sessions Judga, before whom an approver 
has given evidence, finds that the approver has not 
told the truth, he has power himself to pass an 
order committing the approver to stand his trial, 

Petition, under sestion 439 ofthe Crimi. 
nal Pros:dure Oode, for revision of the 
order of the Sassiona Judge, Gurdaspur, dated 
the 8th Jane 1920, i 

The Hon'ble Mian Fazal i Hussain K. B., 
for the Petitioner 5 

Sardar Bahadur Sardar Mahtab Singh, 
Pablig Prosecutor, for the Respondent. 

JUDGMENT,—Tha learned  Soasions 
Judge has some to the sonolusion that the 
approver has falsely assused two persons 
of murder in ordar to seresn others. So 
he has acquitted the two accused and passed 
an order committing the approver to stand 
his trial. 

The correstness of this prosedure is ques- 


‘tioned. Counsel for the petitioner quotes 


Empsror v. Kathia (1) and -Hmpsror v, 
Abani Bhushan Ohuckerbutty (2); aosording to 
these judgments the Sessions Judge is 
bound to discharge the approver, though 
a Magistrate can then make an enquiry 
and commit him. He also sites Habibullah 
v. Empress (3), though I do not here find 
anything to support the contention that a 
Sessicns Judge before whom an approver 
has given evidence eannot order a commit. 
ment, k mbi 

Orown v. Kadu (4) and Ohanan Singh y. 
Emperor (5) are authorities to the contrary, 
and, following them, I dismiss this applisa- 
tion 
‘ Application dismissed, 

(D 80,8. 611; 8 Bom. L, R. 740; 4 Or, L. J, 816. 

2) 8 Ind. Cas, 724; 37 0, 845; 11 Cr, L J. 702 

(8) 15 P, R. 1895 Or. 

(4) 31 P, R. 1904 Cr; 176 P. L. R, 1905; I Cr, L, 
J. 1082, 

(5) 66 Ind. Cas. 774; 1 L. 218; 108 P. H. RB, 192); 
21 Cr, L, J, 518, 
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BOMBAY HIGH COURT. 
APPHAL From Ognar No. 6 or 1920. 
July 13, 1920. 

Present:—~Sir Norman Maslecd, KT., 
Chief Justice, and Mr. Justice 
Fawsett, 

DUNDAPPA BAsAPPA YEDAL AND 
oTHERS—~DEeFenDANTS—APPHLLANES 
versus 
BHIMAWA BASWANTiAPPA PATIL— 


PLAINTIFF ~— RESPONDENT, 
Hindu Law — Shudras — Succéssion—Illegitimate 
daughter, whether can succeed to mother, 


12 


Amongst Shudras an illegitimate daughter 
succeeds as heir to her mother i in default of any 
nearer heirs. 


Appeal fron an order passed by the 
District Judge, Belgaum, in Appeal No. 43 
of 1919, reversing the deosres passed by, 
and remanding the suit to, the Subordi. 
nate Judge at Bail-Hongal, in Oivil Suit 
No, 74 of 1915, 


Mr, D. G. Dalvi, for the Appellants. 
Mr. A. G. Desai, for the Respondent. 


JUDGMENT.—The plaintiff sued for an 
account under the Dekkhan Agrieulturists’ 
Relief Ast of a mortgage executed by her 
mother Somawa. In their written state- 
ment the defendants said that the plaintiff's 
mother Somawa waa kept by Somansik, 
therefore, the plaintiff had no right to sue. 
The seventh issue was: Doea the plaintiff 
prove that her mother Somawa was the 
lawful wife of Somanaik? The plaintiff's 
Pleader notified to the Court that he did 
‘not wish to lead any evidence on issue 
No. 7, and it was, therefore, presumed that 
the plaiatif sould not prove that Somawa 
was married to Somanaik. The Judge 
seemed to sonsider that that was sonclusive, 
and that the plaintiff, boing the illegitimate 
daughter of Somaws, was unable to sue for 
an sesount, 


In appeal this question doas not sasm to 
hava been dealt with. But the appellant 
relied on the fourth ground of tha appaal 
that it was not open to the defendants- 
respondents to quastion the statas of tha 
plaintiff-appallant’s mother, Sonawa, as wife 
of Somanaik. Ground No. 6 was that the 
lower Oourt faile] to saa that appellant- 
plaintiff was entitled bagus as hair of her 

: mother Somawaif not as heir of Somanaik, 
~The jadgmaot of the “learasd appellate 


86 


INDIAN CASES. 


DUNDAPPA BASAPPA Y. BHIMAWA BABWANTIAPPA, 


` desision of thea other issues. 
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Judge is not very clear but it appears 
from what he says that both Pleaders 
agreed that the case had to go back. There. 
fore, we have not got the findings of the 
learned Judga on the various grounds of appeal 
beyond this, that he thought that the 


defendants sould ‘not deny the title of their 


mortgagor Somawa. That, no doubt, is 


- perfestly oorreot, but it did not follow from 


that that the plaintiff was entitled to sue 
in the plase of the deesased Somawa. The 
decreg of the lower Oourt was reversed and 
the suit -was remanded for trial and 
All evidense 
having been led,‘ neither side was to be at 
liberty to adduse further evidanos. 

Now the question whether the plaintiff 
ean sue on the mortgage exeented by her 
mother depends on the question whether, 
as an illegitimate daughter, she ean suscead 
as heir of her. mother’s estate. There 
ean be very little doubt that, amongst 
Shudras, at any rate, the illegitimate daugh- 
ters succeed as heirs to their mother in 
default of any nearer heirs. Mr. Ghose, 
at page 763 of his work on Hinda Law 
(Third Edition), says : “ Aesording to Hindu 
Law, an illegitimate shild is not the 
ahild of the father buat only of the 
mother, and ean thus have no relations 
or rights of inheritance except to the 
mother’s property.” The dispute has always 
been whether illegitimate ohildren oan 
susseed as heirs of their fathers. It has never 
been disputed that they are heirs to their 
mother’s property. The result must be 
that as Somawa is the mortgagor, the 
dafendants, as the learned appellate Judge 
points out, cannot dispute the faot that 
Somawa was entitled to mortgaga the 
property. Then, as the plaintiff is the 
nearest heir to Somawa, she is entitled 
to sue for an account of that mortgaga. 
The judgment of the learned Judge in the 


Court below reversing the decrees of the 
Trial Court is, therefore, oorrect, The oase 
must ba dealt with by the Trial 


Court in the light of our remarks and findings 
resorded on issues Nos. 1 to 6. The appeal is 
dismissed. Tharesprndentis entitled to her 
costs of the appeal. 

Appeal dismissed, 
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HAZBA BIBI V, SULEIMAN HAJI MOHAMMAD. 
LOWER BURMA CHIEF COURT. 
Civ.b Regucag No. 471 of 1519. 
April 27, 1:20, 

_Present :—Mr. Justice Rigg. 
HAZARA BIBI—PLiINTIEF 
COTEUS 
SULEIMAN HAJI MOHAMMAD— 


DEFENDANT. 
Muhammadan Iaw—Sunni Schools—Guardian- 
hip—Mother, right of, to visit child after expiry of 
period of hizanat-—-Suit to enforce right, maintainability 
of—Jurisdiction of Ohief Court of Lower Burma over 
infants, limits of, A 


According to Sunni law, a mother has a right to 
visit and see her child after jt has come under the 
‘control and guardianship of the father or his 
relatives, but there is no machinery under the 
Guardians and Wards Act for working out such a 
right by means of a suit [p. 563, col. 2; p. 564, col. 1.) 

The Chief Court of Lower Burma has no special 
jurisdiction over infants; its powers in this respect 
are confined tothose given under the Guardians 
and Wards Act and are only those of a District 
Court. [p. 563, col, 2.) 

Messrs, B. Oowasji and Rutledge, for the 

Plaintiff. 


Mr. Das, for the Dafendant. 


JOUDGMENT,.— Plaintiff, Hezira Bibi, is the 
widow of Abdul Guffar, and the defendant, 
Suleman Hajee Mohammad, is his father, 
Mohamed Ariff, who was born in Maroh 
1911, is the obild of Hazara Bibi and 
Abdul Guffar. In 1918, Hazara Bibi mar 
ried again, and the defendant, in sonsequense 
of her re-marriage, took away Mohamed 
Arif from her oustody and now refuses 
to allow her access to the boy. Plaintiff 
sues for a deolaration that she is entitled 
to push accese, and for orders as to the 
times and ossasions on which such access 
is to be given. Defendant denies that he 
is under any legal obligation to allow Hazara 
Bibi to see her sbild, and asserts that there is 
no sange of action against him, and that the 
Court bas no jurisdiction to make the order 
desired by the plaintiff. 

Two preliminary issnes have been fixed, and 
Counsel have addressed me on them, The 
firat isaue is, whether the plaintiff is entitled 
to access to her son, 

The parties are Sunni Muhammadans. It 
is admitted that, according to the law 
binding on them, the defendant is entitled 
to the control and guardianship of Mohamed 
Arif, Among the MHanifis the assepted 
dostringe is that the mother’s hzzanat 
terminates when the son has completed 
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geyen years of age. In Hamilton’s Hedaya 
(Sesond Edition, page 139) it is laid down 
that a boy or girl who hag passed the period 
of hteanat‘has no option to be with one parent 
in preference to the other, but must remain 
in oharge of the father. The opinion of Shafei 
to the contrary is not accepted, on the ground 
that, in the instance given, the prophet 
gave the boy the shoise of parents after 
prayer to Gcd to direst him. The instances 
sited in seations 2 and 3, page 140,.Tagore 
Law Leotures (1891-92) are also instanees 
of choice made after ‘speoial guidance. 
Mr, Rutledge relies upon the following 
passage in the Darr-al- Mukhtar (Brij Mohan 
Dayal’s translation, page 314) as authority 
for the mother’s right of ascess to her 
ohild after her guardianship has ended: — 

“It is in the Sirajiah: when oustody 
of the mother cases, and the father takes 
the child, the father oannot be forsed to 
send the shild to her, but whensvar she 
likes to see the child, sbe will not be 
prohibited from doing so. My master 
Shaik Ramli has held that the father 
oan take the child on a journey after 
expiry of the period of tutelage, and that 
all agnates other than the father are like 
the father in thie matter, `. . . Rami- 
fication:——2 father goes away with his 
ehild and then divorsoes the mother, she 
demands the ohild. If the father took 
away the child with the mother’s sonssnt, 
he is not bound to take the child to 
her, bat if he took it away without her 
consent, he ia bound to do go.” 

The “Ramification” obviously applies to 
the sase of a child still under the mother’s 
sastody, and Mr. Das argues that the 
previous portion of the Sirayiah should be 
restricted to shiljren who have not passed 
out of the mother’s control. The language 
of the passage seems to me to negative any 
auch interpretation, and the referense in the 
very next sentence to the expiry of the 
period of tutelage seems to indicate that 
“acasos? means ‘when the period of her 
hizinat has terminated.”: In Neil and 
Bailey’s Digest of Muhammadan Law (Second 
Edition, page 439) the rule regarding access 
is stated thus: ‘When a ohild is with one 
of its parents, the other is not to be prevented 
from seeing and visiting it.” No other 
authority on this question has been quoted, 
nor have I been able to find any. Tha 
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Durr-al Mukhtar is a great authority, and, 
in the absense of any text to the contrary, 
the rule laid down must be accepted as 
binding. I think, therefore, that, assording 
to Sanni law, a mother has a right to 
visit and see her shild after it has ooma 
under the eontrol and guardianship of the 
father or his relatives. 

It is argued that, even if Muhammadan 
Law does not sonfer this right, it is a right 
inherent in the mother; a natural right to 
whish the Oourt will giva effect, according 
fo prinsiples of equity, justies and good 
sonssiense. As my desision on the mother’s 
‘right under Muhammadan iw is in her 
favour, it is perhaps not nese3sary to deal 
with this part of Counsel’s argument, but, in 
view of the stress laid upon this view by Mr. 
Rutledge, I think it advisable to consider 
‘the point, 

There is no doubt that this is a oase 
in whish, if we were not in a Court of 
law, but acted under the inflaence of feslings 
of natural indignation at the spite prompting 
the astion of the boy’s grandfather, we 
might be tempted to doeside in the mather’s 
favour from . sympathy with her natural 
desire to see her child, and the ill-effests 
the deprivation is having on her health. 
. But, until the passing of Guardianship of 
Infants Aot, 1886, even in England tha 
righta of a father to. the guardianship of 
his shild wera absolute. See A & B 
(Infants), In re (1). The history of the lax 
on this subject, and the prinsiple on 
which the law was administered in the 
Ohanesry Conrt, are disoussed in Agar Ellis, 
In re, Agar- Wilis vy. Thascelles (2), In that 
ease the father puta restriction on the 
intercourse between his daughter, aged 
seventeen, and her motheron thes plea that 


he believed that the mother woaldealignats’ 


the daughter’s affestion from him, Tha 
Court: suggested mvudifisations of tia arms 
imposed by him, tc. hə was not willing 
to accept any of viem In spite of his 
somewhat unreaso:.%!5 attitude, the Court 
declined to interfere. The “sacred rights” 
-of the father were sonsidered paramount, 
except in the utmost need and in 
the most extreme oase. English oase law 
seems “to me to afford no foundation 
(1) (1897) 1 Oh. 786; 66 L. J, Ch. 592. 


(2) (1888) 24 Ch. D. 817; 68 L.J, Oh, 19; 50 L. T. 
181; 32 W. Ra L 
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for the contention that a mother has a 


natural ani inherant right of aosess to 
her ohildren. Nor aan such a right bs 
founded on justiee, equity and good 
eonssiense.” As their Lordships of the 
Privy Oounsil pointed ont in Waghela 
Raiszanji v. Shekt Masludin (3), equity and 
good songsienes are generally interpreted to 
mean the rules of English law if found 
applicable tə Indian sosiety and siroum- 
stances, Until 1826 thera was nəs rule in 
English law resognising the mother's right 
of assess; and if Hazara Bibi had no 
causa of astion under herown law, I do 
not think snush a sanse aan ba oonferred 
by an English Statute altering the law 
relating to Haglish msthera, In my opinion, 
her case, so far asit ia based on “natural 
and inherant rights,” sannot be assepted, L 
answer the first issue by saying that Hazara 
Bibi has a right of asosss to her ohild 
under Muhammadan Law, and as this right 
bas baen iofringed, she has a sausa of action. 

The next point i3, whether this 
Court has jarisdistion to make the mandatory 
order for whish she aska, In the Court 
of Ohansary, jurisdistion was exercised over 
infants by the Lord Ohancollor, probably 
by way of delegation from the Orown as 
parens pitrie. The way in whish that 
jurisdiction was exercised was dissussed 
by Cotten, L. J, Agar- Eilis, In re, Agar- 
Ellis v. Lascelles (2) (p. 332). Spesial 
jurisdistion over infants has been 
sonferred on the Indian High Oourts by 
Charter, and this jurisdistion is not affected 
by the Guardians and Wards Aot (VIII of 
1890) : Səs sestion 3. Bat the Chief Court 
of Lower Burma ssems to mə to hava no 
such spesial jurisdiction. Ib is not oanferred 
by section 13 of the Burma Laws Aot of 
1898, whish moraly provides for the law to 
ba adminis‘erei in osrtain cases, nor by the 
Lowa: lone. Uosarts Asi of 1909, Ualass 
this Court nas spasial jurisdiction, ita powers 
ara oonfned to thoss given under the 
Gaardians and Wards Asb, and are only 
those of a District Oourt, Soa Annie Basant 
y. Narayaniah (4) and Sathi v. Ramandi 


(3) 141. A. 89 at p. 96; 11 B. 531 (P. O.); LL Ind, 
Jur. 315; 6 Sar P.O J. 18; 6 Ind. Deo (N. a.) 354, 

(4) 24 Ind. Cas, 230; 38 M. 807 at p, 82). 27 M. La 
J. 393 53 L WN OS u W ith (tule Wwe, 
N, 535; .6 M. u T. 93; 29 J. L. J. 253: L3 Bom Ly 
R. 523; 12 A, L, J, 1155; 41 1. A, 314 (P. O.) 


© 


w 
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Pandarvm (5), The proceedings, if com- 
petent at all, should have been by petition 
and not by suit inier partes. There does 
not, however, seem to be avy machinery 
under the Guardians and Warda Ast for 
working out what Hazara Bibi desires to 
obtain by the present suit. The suit is 
dismissed, 


Sut dismissed. 


(5) 53 Ind. Cas. 399; 42 M. 617; 9 L. W. 600; 37 
M. L. J. 9 4; 26 M, L. T, 61; (1913) M, W. N. 437, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Fieer Ovit APPBAL No. 61 op 1913 
July 29, 1920, 
Present :—Mr. Daniels, A. J.C, and Mr. 
aa Wazir Hasan, A. J. O. 
“RAM BAHADUR SINGH AND orasa— 
iDerenpants— APPELLANTS 
cereus 
NIRBHAI SINGH AND, OTHERS —- PLAINTIFFS 
AND UDAIRAJ SINGH— Dersnoaxt — 
RESPONUEA TIS, 


Hindu Law— Joint family—Partition—Sons, share 
of, whether included in share of father. 


Asa general rule, at a partition among the mem» 
bers of a joint Hindu family each member is pre- 
sumed to represent notonly himself but also his 
sons, and the sons take their share through their 
father as being included in the share allotted to 
him, and the rule is not limited in its application to 
cases where the sonsare minors [p. 664, col, 2.] 
Appeal against the deoree of the ‘Additional 
Subordinate Judge, Fyzsbad, dated the 8th 
September 1919, 
Mr. Har Dhian Ohandra, for the Appe}l ints, 
JUDGMENT.—The plaintiffs are the 
sons of Udairaj Singh. They instituled 
the suit from whioh this appeal has arisen 


against their father, against their father’s 


brother, Ram Bahadur Singh, and his son, 
Jolai Singh, and against the dessendants 
of adeseased brother of their father for 
partition of the family properties. It is 
not disputed that a partition took plaoe 
three years ago between Udairaj Singh and 
his brothers, The partition was  sarried 
out in the main by arbitrators though 
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some small portion of the property was 
divided by the parties themselves, The 
award was made a rule of Court and a 
decree was passed in accordense with it, 
The plaintiffs were not formally made 
parties to the partition proceedings though 
ib is now beyond dispute that they were 
fully aware of them No division was 
made in those prose.dings between Udairaj 
Singh and his own scns, and though the 
plaintiffs assert that they separated from 
their father at that time, the evidence 
leaves little doubt that they still remain 
joint. The learned Subordinate Judge 
in his judgment correotly states the general 
rule of law as being that laid down in 
Umed Babar vy, Khushalbhat (1), whieh 
was quoted and approved in Jan Mahommed 
Abdulla Datu v., Datu Jafar (2) that, asa 
geral rule, at a partition among the 
members of a joint Hindu family cash 
member is presumed to represent not only 
himself but also his sone, and the sons 
take their share through their father as 
being included in the skare allotted to 
him. It is true that in most of the cases 
in which the principle has been applied 
the sons have been minors, as, for instance, 
in the two Privy Counosil oases of Balktshen 
Das y. Ram Narain Sahu (3) and Ramkishore 
Ecdarnath v. Jainarayan Ramrachpal (4). But 
the rule, as laid down in Umed Babar vV, 
Khushalbhat (1), is not limited to minors 
nor, in tke absence of fraud, is there any 
reason why it ehonld be so limited. The 
share of the father and sovs is partitioned 
as a single unit, and to affect a parii- 
tion is surely within the extensive power 
wielded by the father as head and manager 
of the joint family. lf there had been 
any fraud on the plaintiffs the matter 
would have been different, but no fraud ia 
established ty the evidenoe or even 
alleged in the plaint 

The learned Subordinate Judge, while fully 
acceptirg this principle, has held, on the 


(1) 2 Ind. Cas. 426; 11 Bom. L, R, 396. 

(2) 22 Ind. Cas. 195; 38 B, 449 ab pp. 532, 583; 15 
Bom. L. B. 1044, 

(3) 30I. A. 139 at p. 160; 7 0. W. N. 578; 5 Bom, 
L. R, 461: 80 0. 788. 

(4) 20 Ind, Cas 958; 40 I, A. 213 at p 221; (1913) 
M. W, N. 661; 14 M. i. T. 163; 17 0. W. N. (18d; 18 
C. L. J. 237; 16 Bom. L. R., 867; 11 A. L. J, 835; 25 
M. LJ, 512; 40 0, 966; 10 N. L R, 1{P, 0). t: 
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strength of a single sentensa in the 
deposition of two of the defendants’ witnesses, 
that a disruption of the family by partial 
partition has oscurred prior to the partition 
made by the arbitrators, andon this ground 
he considers that the principle does not apply. 
He says:—~ ` 

A partitioa in the eyə of law had taken 
plase on the disruption of the family by 
partial partition of the family property and 


the right of ‘representation by the father ` 


eeased to exist when there was no existing 
joint family’ [ Marudayi v. Doraisami (5)}. 
It may be noted that the Madras oase 
relied on by the learned Subordinate Judga 
has been misunderstood by him. In fast, 
it lays down the exact sontrary of the 
proposition for which the learned Subordi- 
pate Judge cites it, “It sannot be argued,” 
say the learned Judges who desided that 
oase, “that a right of represeutation is 
incompatible with the existence of separate 
interests on the part of the heirs in the 
inheritance, No doubt Vijnaneswara and 
other sommentatore, in expounding the 
dostrine of representation with refereres to 
the partition of the aneestral estate, speak of 
‘anseparated brother’ (Mitakshara 1, Verse 2; 
Saraswati Vilasa, Foulkes, sestion 207); but 
it does not follow that the same dostrine 
ought not to be applied among separated 
brethren,” The question does not, however, 
-arise, a8 we are‘ satisfied that the two 
pages relied on by the learned Subordinate 
Jadge wholly failed to establish any pre- 
vious disrupticn of the joint family. The 
first witness referred to was Jagannath, one 
of the arbitratcrs in the previous arbitra- 
tion, He says that the arbitrators did 
not divide the sir land in village Belawa 
as the parties informed them that they 
already had divided this before the aribitre « 
tion commenced. The other witnerr, 
Mahadeo Sirgh, makes a similar statement 
as to a private division of grain, sattlo 
and household effectis. The whole thing 
was substantially ore traneastion, and the 
mere fact that the parties amicably divided 
a small share of the properiy before resort- 
ing to arbitration for the division of the 
rest does not affest the legal results cf the par- 
tition or entitle the sons to have tho partition 
re-opened in the abserce of any eviderc3 that 


(5) 30 M. 248; 17 M. L, J, 276, 
+ 


their interest was prejulisal. We aosordingly ° 
allow the appeal and dismiss the suib with - 
costa in favour of the sonteassing dsfeadants ` 
in both Courts. 

Apreal allowed, 


CALOUTTA HIGH COURT. 
Lettass Patext Apegat No 124 or 19 9. 
April 22, 1920. 

Present : ~Sir Asutosh Mookerjse, Kr, 
Acting Chief Justice, and 
Jastice Sir Ernest Fletcher, Kr, 
CHANDRA KANTA CHAKRABARTY 
AD CTRER83—DEFENOA;T3—~APPELLANTS 
versus 
ADINATH SHOM AND OTAERS-— PLAINTIPF— 
RERSPONDENTA, 


Co-owners—Mistake—Rent, payment of, by one co. . 


owner to another, efect of—Relationship of parties. 


D. purchased from P. a portion of certain lands 
held by him, and for many years paid rent there- 
for to P, On D.’s refitsal to pay rent, P. brought the 
present suit to recover rent : 

Held, that there was no relationship of landlord 
and tenant between the parties ag the transaction 
of sale by P.to D. had the effect of making them 
co-owners; and that the fact that the parties had for 
years past understood their mutual relations to be 
that of landlord and tenant would not result in 
their being treated in law as if they were superior 
and subordinate holders respectively, because they 
could not have a mutual relation in Jaw which waa 
contrary to the true state of facts [p. BEE, cols, | & 2.] 


Letters Patert Appeal against the following 
judgment of Mr. Justics Newbould, dated the 
2nd of Jone 1919, in Appeal from Appellate 
Desree No. 774 of 1918 :— 


Nawscoutr,J.—This appeal arises out cf 
a euit fcr rent. The contentions of the 
deferdantr, who bave been uneueocessful in 
both the Oourts below and who haye 
preferred this appeal, are tbat tle relation. 
ship of landlord and tenant did not exist 
between them and the plaintiffs and that 
a portion of the rent olaimed is not resover- 
able as it is an ‘abwab ża regards the 
first point, it appears from a kobala of 
1824 that the defendants purebased from 
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the plaintiffs a portion of the taluk in which 
this land is situated. Since then, although 
their purchase ‘gave them a oo-ordinate 
right with the plaintiffs the. defendants 
have accepted a subordinate position and 
have been paying rent to the plaintiffs. On 
this finding the defendants sannot deny in 
a rent suitthat they are liable to continue 
paying rent, 


As regards the sesond TR the rent 
slaimed is found to bs more than the rent 
whish was payable for the land in spit at 
the time of the defendants’ purchase of a 
share of the estate, But there is no evi- 
denee, and nothing else, to support the 
inference that this extra sumis an abwab. 
I think that the lower Appellate Court was 
right in inferring that. either this extra 
sum was not an abwab or if it ba assumed to 
bean abwad it had been consolidated with the 
rent, The appeal fails and is dismissed with 
Coss. 


Babu Shibaram Mukher ee for Babu Bro. 
jendra Nath Chatterjez, for the Appellanta, 

Babu Rajendra Ohandra Guha, for the 
Respondents. 


JUDGMENT,—This is an appeal by 
the defendants in a syit for rent, The 
defendants resisted the claim on the ground 
that there was no relationship of landlord and 
tenant. between the parties. TheCOourts below 
have found this allegation well founded 
in substance, but atill they hava desresd 
the claim, 


In 1824, the predeaessor of the plaintiffs 
transferred to the predesessors of the defend. 
ants a share. of the lands. Tae resalt 
of the transastion was that the parties 
thereupon besame a0-owners, and it is 
inconseivable that the plaintiffa san treat 
the. defendants as their tenants. Mr. Justice 
Newbould has found that the plaintiffs and 
the defendants are so-ordinate owners in 
possession, but, nevertheless, he has made 
a desree for rent in favour of the plaintiffs 
against the defendants as if plaintiffs ware 
superior bolders and the defendants held a 
suboidinate position. The plaintiffs-respond- 
ents, have soneeded that neither law nor 
logic can justify this view, bat they hava 
taken refuge in the oontention that, for 
many years past, the partias have undar- 
stood their mutual relation to be that of 


landlord and tenant. It is manifest, 
however, that the parties cannot have a 
mutual relation in law which is sontrary 
to tha true state of fasts; if the facts 
show, as they undeniably do in this case, 
that the partie: are 60-ordinate in position, 
they sannot ba treated in law as if they 
were superior and subordinate holders 
respectively. To test the position we 
invited the respondents to state the insidents 
of the tenansy, if if was assumed that 
there was a tenansy between the parties, 
Mr. Guba, who appeared for them, frankly 
stated that if was an extremely diffisult 
question to answer, for undoubtedly it is 
by no means an essy task to define the inoi- 
dents of a tenancy whioh has no existense 
either in fast or in law. Another test, equally 
effisasions, i3 to ask, whether the plaintiffs 
have an estate in reversion immediately 
expestant on the termination of the lease. 
Mr. Gaha confessed that, if the so-called 
tenansy came to an ond, the plaintiffs. 
respondents would not be entitled to take 
possession of the land. We are con- 
sequently of opinion that there is no relation- 
ship of landlord and tenant bətweən the 
partier, that the appeal must bs allowed, 
and that the suit, framed_as a suit for rent, 
must be dismissed with eosts in al! the 
Courts, 


‘Apreal allowed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Firse Divi Appeac No. 28 or 1920. 
Jaly 16, 1920. 
Present :—Mr, Lindsay, A. J. C , and 
Mr Wazir Hasan, A, J. O. 
KISHAN DAYAL Avo ANOTJER— 
PLAINTIFFS — APPELLANTS 
versus 

Tas DEPUTY COMMISSIONER, 
PARTABGARH, as MANAGER, COURT 
or WARD, KALAKANKAR ESTATE— 


DEFENDA NT — RHSPONDANI, 
Declaration suit for that decree is ultra vireg 
and void, whether maintainable, 
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A suit for a declaration that œ decree is ultra 
vires and void and futile under the law cannot be 
maintained. 

Appeal against the desres of the Subordi- 
nate Judge, Partabgarb, dated the 28th 
February 1920. 

Mr, Har Dhian Ohandra, for the Appel- 
lants. 

Mr, N. N, Ghoshal, for the Respondent, 


JUDGMENT.—In our opinion this appeal 

must be dismissed and we dismiss iton a 
purely legal ground, which will be evident 
‘from a perusal of the relief whieh was sought 
in the Jourt below. The appellanta hore, 
Kishen Dayal and Bhagwan Lal, were the 
plaintiffs and the defendant was the Dsaputy 
Commissioner in charge of Kalakainkar estate. 
In paragraph 14 of the plaint the appel- 
lants asked for a deslaration to the effect 
that the deerese of the Subordinate Judge 
of Partabgarh, dated the 23th of April 
1902, being ultra vires is void ani futile 
under the law. It seems to us that no suit 
for auch a declaration is maintainable. 
_ We may refer to the fasta whioh have 
given rise to this somewhat extraordinary 
litigation. A suit for possession was brought 
on bshalf of the Court of Wards against 
these appellants hera, Kishan Dayal and 
Bbag van Lal, and a third man, named Ginga 
Prasad. The slaim was for possession and 
for mesne profits. : 

The suit was dismiased in tha Coart of 
firat instanse. There was an appaal to this 
Court and this Court allowed the appeal 
and directed that a desres for possession 
be given to the Court of Wards plaintiff, 
Tt was also direated by this Court’s dssree 
that mesne profits should bə awarded to the 
plaintiff ; and for this purpose the Court 
insluded in its formal dearee dirastions under 
the provisions of Order XX, rule 12, sub-rule 
(1). What happened then was, that the 
sase went down to the Sabordindte Judge, 
He held the inquiry whish had been dirsoted 
by this Court and proseeded himself to 
pass a final desrea for the amount of 
mesne profits whioh he found due to the 
Court of Wards. The appellants here ob» 
jected to this proseeding on the part of the 
Subordinrte Judge. They sams up to this 
Court and filed a miscellaneous application 
in whish they questioned the jurisdistion of 
the Subordinate Judge to ‘pass any final 
decree, The ground taken, apparently, was 


that the fanetions of the Subordinate Judge 
were sonfined to making an inquiry and 
reporting the result of his inquiry to this 
Oourt in order that the amount of mesne 
profits aseertained by him might be inaor. 
porated in this Oourt’s final desree What- 
ever view we may take of the prosedure 
followed by the Subordinate Judge, it appears 
to us that, so far as this is soncerned, we 
are debarred from qaestioning it, besausa 
ib seems to have been held in proseedings 
here that the order passed by the Subordi- 
nate Judge awarding mesne profits was in 
law a good decree, and for that reason 
the miscellaneous applieation, which the 
present appellants brought before this Court, 
was rejected and they were told that if 
they wanted any redress they ought to fila 
an appeal, 


The filing of an appeal against the order 
or deoree of the Subordinete Judge would 
have involved the payment of a large Court- 
fea and so it seems to have struck the 
plaintiffs that it would be a oheaper way 
of coing about the matter if they brought 
the present declaratory suit, whish they 
were able 'to do on the payment of a Court- 
fee of Rs. 10. No doubt, this was the 
most economical oourse for the plaintiffs, 
but, in our opinjon, it was not one whioh 
was open under the law. tt is hardly 
necessary for us to site any authority in 
sapport of the proposition that a suit for 
a declaration that a decree is ulira vires 
and void and futile under the law oannot bea 
maintained, 


We, therefore, dismiss this appeal with 
oosts, 


Appeal dismissed, 
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; MADRAS HIGH COURT. 
Seconp Civit Appest No. 219 or 1917 
AND 
APPFAL AGalnst ORDER No, 33 of 1917. 
February 24, 1920, 
Present Mr. Justice Sadasiva Aiyar 
and Mr, Justice Spenser. 

_ In 8. A. No, 219 or 1917, 
KAROOTH PARAKOTE AMMUKUTTY 
Palias LAKSHMI AMM A~— PLAINTIEF 
-— APPELLANT 
Versus 
K. P. K, P. T. MANAVIKRAMAN 
alias KUTTI KUNHUNNI THAMBURAN 
AND OTHERS—Derexpaats Nos, 2, 4, 8, 9, 2, 6 
AND 7— RESPOND: NTS, 

In A. A. O. No 33 op 1917 
K, AMMUKUTTY alias LAKSHMI 
AMMA AND cTHERS— DEFENDANTA 
Nos. 1,4,5 exp 8 TO 183—ApprLuaats 
VET SUS 
MANEMANGALATH VARIATH 
RAMA WARIAR AND OTHEh S- ( PLAINTIFFS 
AND Derenpanis Nos, 2, 3, 6, 7 AND 
14 To 30 anv 33 to 25 ¿Np LEGAL 
[REPRESENTATIVES CF THE DECEASED 

| Responppxrs Nos. 13 AND 9 RESPECTIVELY) 
— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XL— 


Receiver, suit against—Sanction of Court, absence of, 
effect of—Jurisdiction of Court, . 4 


The omission to obtain the previous sanction of 
the Court appointing a Receiver for bringing a 
suit against the Receiver does not affect the 
jurisdiction of the Court trying the suit but is 
au illegality which canbe effectively cured by the 
plaintiff obtaining the requisite sanction during 
the course of the litigation. [p. 269, col. 1.] 

Pramatha Nath Gangooly v, Khetra Nath Banerjee, 
32 O. 270; 9 0. W. N. 247 and Venkatasubbaramiah 
v. Nambura Ramiah Sethi, 24 Ind, Cas. 622, dissented 
frem., 

Banku Behary Dey v. Harendra Nath Mukherjee, 8 
Ind. Cas. l; 15 0. W. N. 54; Maharaja of Burdwan v. 
Apurba Krishna Roy, 10 Ind. Cas. 527; 15 C. W.N. 
872; 14 U. L, J. 50 and Jagat Tarini Dasi v, Naba Gopal 
Ohaki, 84 O. 205; 5 ©. L. J, 270, followed. 

In $. A. No, 219 or 1917 

Sesond appeal against the deerée of the 

Distriet Court, South Malabar, in Appeal 
Suits Nos, 679 and 685 of 1915, preferred 
against the decree of the Court of the Dis- 
triot Munsif, Walluvanad, in Original Suit 
No, 235 of 1914, 

In A. A. O. No. 33 07 1617 

Appeal against the decree of the Distriat 
Ccurt, South Malabar, in Appeal Suit 


No. 688 of 1915, preferred against the deorse 
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[1991 
of the Court of the District Munsif, 
Walluvanad, in Original buit No. 320 
of 1914, ~ 


The sesond appeal oame on for hearing 
on the 29th and 30th Ostober 1918. 


FACTS appear from the judgment, 

Messrs, K, P. M, Menon and K. P, Padma- 
nabha Pillai, forthe Appellants.—The plaint- 
iff’s suit should not have been dismissed on 
the ground of want of Court’s sanotion for 
filing the suit. There is no statutory obliga- 
tion to get the sanation, It is not a sondition 
precedent. Where it is an indispensable 
requirement if is expressly stated in the 
Civil Prosedure Code. See Civil Procedure 
Code, sestion 62, and Provinoial Insolvency 
Ast, sestion 17. It is a Common Law obliga- 
tion. In any case, the defest, if any, was 
aured by the plaintiff obtaining the sanction 
at a very early stage of the prossedings, even 
before the written statement was filed. 

Messrs, O. Madhavan Nair and T. Hromant 
Unni, for the Respondents, referred to the 
desision of Venkstasubbaramtah v, Nambura 
Ramiah Sethi (1) as supporting the position 
that previous sanction is nesessary. 


JO DGMENT,— The plaintiff is the appel- 
lant, Her suit for spesifie performansa of an 
alleged sontract of 20th Mareh 1910 (under 
whieh the plaintiff was entitled to obtain a 
deed of renewal of a kanom mortgage whieh 
bad been enjoyed by her deceased sister from 
1897) was dismissed by the Distrist Court 
on two grounds: (1) The present snit hav- 
ing been sommenced in June 1914 against 
the Reeeivers (defendants Nos. 3 to 5) 
appointed by the Sub.Court of Calieut in a 
Suit No 18 of 1913 (brought fcr removal 
of the Ist defendant, the promisor under the 
plaint sontrast, from his position of karnavan 
by some members of his tavacht) without 
previously gbtaining the sanction of the 
Sub Court, it sonld not be sustained even 
though in July 1914 (before even the 
Receivers filed their written statements), the 
plaintiff obtained the Sub Court’s sanstion 
to proseed with the present suit against the 
Reseiver, (2) Though “ there was a general 
understanding” between the plaintiff and 
the Ist defendant that the Ist defendant 
'! would be agreeable to the plaintiff” (in the 
matter of the renewal of the kanom of 1897 | 


(1) 24 Ind, Cas, 622, 
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in the plaintiff's name) “if she evioted one 
Syed Ali” (in, possession of one of the 
kanom lands), “tbere was no definite oon- 
traot ” for renewal, 

We are unable to agree with the learned 
Distriet Judge as regards the first ground of 
his decision. Though the judgment in 
Pramatha Nath Gangooly vw, Khetra Nath 
Banerjes (2) (the decision of a single Judge) 
is ‘in favour of the view of the District Judge 
and though a desision of this High Court 
(agaiv, that of a Single Judge) Venkatasub- 
baramiah v, Nambura Ramiah Sethi (1) also 
contains observations in support of the same 
view, we think that the better opinion is the 
one enunciated by Division Benshes of the 
Oaloutta High Court in Banku Behary Dey v. 
Harendra Nath Mukheriee (8) and Maharaja of 
Burdwan vy, Apurba Krishna Roy(4tand in Jagat 
Tarini Dasi v, Naba Gopal Chaki (5) (one of 
the members of the said Benshes having been 
that very learned J ndge Sir Asutosh 
Mookerjee). That opinion is also supported 
byftext-writers of acknowledged authority, 
like High on Receivers, Woodroffe (page 91) 
and Kerr (page 167). 
the effest that the omission to obtain previous 
sanction (a sanction which is not a condition 
imposed by statutory law, like the sanotion 
méntioned in section 92 of the Code of Civil 
Procedure or gestion 17 of the Presidency 
Insolveney Ast but one imposed by the 
Oommon Law to enforoe due respest towards 
Courts of Jnstise) does not affect the juria- 
distion of the Court but is an illegality whioh 
oan be effectively eured by. the plaintiff 
obtaining the sanction during the sourse of 
the litigation. . 


[Note: The rest of the judgment is not material 
for the purposes of this report.—Fd, ] 
M. O. P 
Decree slightly mcd fied, 


(2) 32 C. 270; 9 C. W., N. 247. 
(3) 8 Ind Cas l; 150. W.N Ed, i 
(4) 10 Ind. Cas. 527; 16 O. W. N. 872; 14 O. L. J, 


(5) 34 0. 305; 5 0. L. J. 270. 
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' eame to the conolusion that it 
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BOMBAY HIGH COURT, 
Seconp Civic, Arrear No, 929 or 1919. 
July 2, 1920. 

Present: —Sir Norman Maeleod, Kr., 
Chief Justise, and Mr. Justiee Fawaett. 
CHOKHU RAOJI MAHAR AND OTHERS 

— PLaIntives—~APPELLANTS 
versus > 
TATYA NAMA MAHAR AND OTHERS 


— DEFENDANTS — RESPONDENTS. 
Hindu Law—Joint family~-Family property sold 
for arrears of revenue and purchased by one member 
whether joint or separate. 


Where joint family property is put up for sale 
by the Revenue Authorities on account of arrears 
of revenue and is purchased by one of the members 
of the family, then, unless it can be shown that it 
was purchased out of. the joint family purge or 
was thrown back into the joint family property, it 
becomes the private property of the purchaser. 
[p. 570, col. 1.] 

Second appeal from the desision of the 
Assistant Judge, Sholapur, in Appeal No, 125 
of 1918, reversing the deoree passed by the 
Joint Subordinate Juige at Barsi, in Oivil 
Suit No, 267 of 1917. 

Mr. P. V, Kane, for the Appellants, 

Mr. K, H. Kelkar, for the Respondents, 


JUDGMENT. 

Macunop, O. J.—The plaintiffs sued for 
partition and possession ‘of their half 
share in the plaist property. The learned 
Assistant Judge reversed the decree of 
the lower Oourt in favour of the plaintiffs 
and dismissed the plaintifs anit with 
aosts. The learned Judge said: “the only 
issue in appeal was, whether the property 
was joint property of Nama, Vitboba and 
Raoji, the ancestor of the plaintiffs”, He 
was not. 
That, as far as we are soncerned, is a 
finding of fact. But an entirely new point 
of law has been raised in seeond appeal, 
namely, that assuming that the property 
had been joint and then lost on aecount . 
of its being sold for arrears of revenue 
but afterwards recovered by one of the 
members of the family, other than Raoji, 
ont of his own means, then the text of 
the Mitakshara applies, whioh says that, 
when family property bas been Idst and 
then re acqoired by one of the members 
of the. family, that member is entitled 
to keep a quarter to himself, while the 
remaining three-quarters must ,o: baok 
into the family. That text and others 
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were diseussed in Bajabu Bajirao y, Trimbak 
Véshvanath (1). There the learned Judges 
say : ‘though there is no explicit rule whioh 
enables ‘a. member of a united family purehas- 
ing æ portion of the patrimony, formerly sold, 
out of his separate means to enjoy it, as in 
the oase of another acquisition, free from 
olaims to partition by his co-parasners, yet 
neither ig any express limit sat to such 
enjoyment, and it would probably now be 
held that sush property stands on the same 
footiug as any other purobased property 
of his separate estate. A contention to 
the contrary was abandoned in the case 
of Gooroo Pershad Roy v. Debee Pershad 
Tewaree (2)". Then the judgment refers 
to the case of Visalatcht Ammal v, 
Annasamy Sastry (3) which said: “The 
Jariguage both of the texts and the oom- 
mentaries seems to us as at present to indisate 
' that the rule was intended to apply striotly 
to hereditary property of which the mem- 
bers of the family had been violently or 
wrongfully, dispossessed or adversely kept 
out of possession for a length of time: 
‘property unjustly detained. which could 
not be recovered before’ is the import of 
the ordinance of Manu, Ohapter IX, Slota 
209." 


This is not a ease of a famiiy being. 


violently or wrongfully * dispossessed or 
adversely kept out of possession of the suit 
property. What happened was that, it was 
put up for sale by the Revenue Author- 
ties on acssount of arrears of revenue and 
was purchased by cne of the members cf 
the family. Therefore, unless it san be 
stown that if was purohased out of the 
joint family purse or was thrown back 
into the joint family property, it beaame 
the private property of the purchaser. The 
judgment of the Oourt below must 
be sonfirmed and the appeal dismissed with 
costs. 
Decree confirmed. 


(3) 4 Ind. Can 266; 84, Bi 106; 11 Bom, L; R, 1122. 
(2) 6 W, R. 58. 
(3) 5 M. H.O. R. 160 at pi 167. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Firagst Oryic Appear No. 14 or 1920, 
Anguat 5, 1920. 
Present:—Mr, Wazir Hasan, A, J. O. 
BASDEO LAL—Puatnrigs—A PPELLANT 
Versus 
MA HABIR AND OTHEKS— DEFENDANTS 


— RESPONDENTS. 
Hindu Law — Joint family —Pr operty transferred to, 
pay off father’s debts—Sons, right of, to recover pros 
perty, extent of. 


Where joint ancestral property has passed out of- 
a joint family, either under a conveyance executed 
by a father in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent 
debt or under a sale in ‘execution of a decree for 
the.father's debt, his sons, by reason of their duty 
to pay their father’ s debts, cannot recover that 
property, unless they -show that the debts were 
contracted for immoral purposes, and: that the | 
purchasers had notice that they were so contracted, 
and the operation of this rule is not limited to cases 
where the joint family property has passed out 
of the hands of the family and gone into the hands 
of persons who were neither previous creditors 
when the sale is a private alienation, nor judgment- 
creditors when the sale is by public auction. [p. 571, 
col, 2: p. 572, col. 1.] 

Appeal against the deoree of the Subordi- 
nate Judge, Gonda, dated the 19th Desember 
1919, 

Mr, Bisheshwar Nath Srivastava for the 
Appellant. 


Mr. A. P. Sen, for Respondents Nos, land 4, 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff, Basdeo Lal, 
against Mababir, Nanku, Kalidin, and 
Baohoha, defendants Ncs. 1 to 4, for recovery 
of possession of a one-anna eight pies share 
in the village of Kobaniar, Pargana Utraula, 
Distriot Gonda. Ram Saran Lal, father of 
the plaintiff, was added as defendent No. 5 
to the suit, 

The fasts nesessary for the disposal of 
this appegl are as follows:—The plaintiff and 
the defendant No. 5 constitute a joint Hindu 
family; and so do the defendants Nos. 1 to 
4, The defendant No. 1 is the son of one 
Salarn Baqqal and the defendanta Nos. 2 to. 
4 are the sons of the defendant No. 1. On 
the 16th of January 1901 Ram Saran Lal 
gave a zar peshgt lease by way of usufruotu- 
ary mortgage tn Salarn Baqqal of the pro. 
perty in suit and, in virtue. of if, Salaru 
entered into possession of the share mort- 
gaged. On the 2ist of November 1906 Ram 
Saran Lal executed a deed of further eharge - 
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in. favour of Salaru. On the 23rd of Janu- 
ary 1907, Ram Saran Lal exeonted a deed 
of simple mortgage in favour of one Sita Ram 
in respect of an sight-pies share out of the 
share in suit, 
another deed of further sharge was exeouted 
by Ram Saran Lal in favour of Salaru. The 
debt dus under the deed of the 21s; of 
November 1906 merged into the considera- 
tion of the second, deed of furtber sharge. 
On the 30th of September 1908, Ram Saran 
Lal executed a deed of mortgege by condi- 
tional sale in favour of the defendant No.: 1 
in respect of the share in suit, On the 17th 
of February 1910, the defendant No. 1 
purchased the mortgagee rights of Sita Ram. 
In exeoution of a desree for simple debt the 
share in suit was sold by publio auetion on 
the 20th of May 1910 and was purohased by 
the desree-holder, Lachman Das. 

In a suit instituted on foot of the mort- 
gage of the 30th of September {998 by the 
defendant No. l against Ram Saran Lal 
and Lashman Das, a preliminary desree was 


passed on the 28th of Oatober 1910, and it 


was made absolute on the 6th of Jane 1911. 
Mahabir, the defendant No. 1, obtained 
formal delivery of possession in pursuanse of 
the said decrea on the 8th of November 
1911 over the property in suit; he was 
already 
ear-peshgi lease of the 16th of January 1901. 
The present suit has been instituted on the 
allegation that the property in suit is the 
joint family property, that the deed of mort- 
gage, dated the 30th of September 190”, was 
not binding on the plaintiff besanse the defend- 
ant No.5 had ro power to make an aliena- 
tion of the ancestral property, nor had the 
plaintiff been benefited by the said alienation 
and that he.is not bound by the foreslosure 
decree obtained by the defendant No, 1 
besanse he was no ‘party to it, A large num- 
ber of pleas were raised in defende whish 
necessitated the framing of no less than eight 
issues in-the 6a6e. The lower Court desided 
the first two issues only and dismissed the 
plaintiff's suit: hence this appeal by the 
plaintiff, These two issues are as follows: 
“1. Whether or not the plaintiff is bound 
by the, deorees, preliminary and absolute, 
passed in favour of the defendant No. 1 on 
the basis of the mortgage deed in snit ? 2. 
Has ihe property in suib been sold in exe- 
cution., of .§ money-deoree obtained by 
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On the llh of July 1905 - 


in astual possession under the 


orl. 


Lashman Das against the defendant No. 5 Pp”. 
I propose to dispose of the appeal with 
reference to Issue No, 1 only. 

_ It is admitted that the plaintiff and his 
father, Ram Saran Lal, defendant No, 5 i 
soustitute a joint Hindu family, aud it is also 
admitted that the property in suit is the 
auosstral property of the family. Tha debt 
sontrasted under the deed of the 30th of 
September 1508 was not challenged on the 
ground that it was ineurred for immoral or 
illegal purposes or that it was illusory. 


Sash being the fasts of the case, I am ‘of 
opinion that the rale of law laid down by 
Sir James Colvile in the osse of Suraj, Bunst 
Koer v. Shso Persad Singh (1) applies. © His 
Lordship said: “That where joint anoestral 
proparty has passed out of a joint family, 
either under a cinveyanss execated by a 
father in consideration of an anteaedent debt, 
or in order to raise money to pay off an 
antesedent debt, or under a sala in exeaution 
cf a decree for the father’s debt, his sons, 
by reason of their duty to pay their father’s 
debts, sannot recover that property, unless 
they show that the debta were sontraat- 
ed for immoral purposes, and that the pur- 
shasers had notice that they were so aon- 
trasted.” 

The learned Agvosate for the appellant 
argues that the rale applies only to oases 
where a stranger and not the judgment- 
creditor is the purohaser, In support of this 
contention he relies upon sertain observations 
in the judgment of Lord Shaw in the ease of 
Sahu Ram Ohandra v. Bhup Singh (2). The 
learned Advosate further oontends on the 
same ground that the case of Gur Narain y, 
Gulzart Lal (8), upon whioh. the lower Court 
has relied, must be taken to have been 
overruled and that I should, therefore, refer 
this appeal to'a Beneh of two Judges for 
desision, Ido not think there is anything 
in the decision of their Lordships of the 
Privy Council in Sahu Ram Ohandra’s case 
(2), whioh limits the operation of the rule 
laid down by Sir James Colvile to oases 


(1) 6 I. A. 83; 5 C. 148 ‘P.0.);4 Sar. P.O. J. 18 
Suth. P. C. J. 589; 4 C. L. R. 226; 2 Shome L, R 
242; 2 Ind. Dec. (N. s.) 705. 

(2) 39 Ind Cas. :8); 44 I A. 126; 21 0. W.N. 
698S; 1 P.L W.5E7; 15 A. L. J.437; 19 Bom. L, R. 
49: 26 O. L. J. 1,33 M, L. J. 14; (1917) M, W.N. 
459, 22 M. L. T. 22, 6 L., W. 213; 39 A. 437 (P.O). 

(3) <6 Ind. Cag. 917; 17 0, 0, 318; 10. L. J, 608, 
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where the joint family property has passed cut 
of. the bands of the family and gons into the 
hands of persons who were neither previous 
ereditors when the sale is a private alienation 
or judgment-creditora. when th3 sale is by 
publis suction, On the contrary, the follow- 
ing observationsin Sahu Ram Ohandra's cage 
(2) affirm the rule enunciated in Suraj 
Bunst Koer’s-case (1) without prescribing 
aby limitation of the rature suggested by 
the learned Advyooate for the appellant :— 
“A perusal of the numerous authorities will 
show that where a joint family prdperty 
has tean sold ont and out, or where a decree 
in exeeution of the mortgage has been 
obtained against the property, and rights 
have been sprung up with regard to the 
joint family estate, these rights are not to 
be defeated by tha mambers of the joint 
family simply questioning the transaction 
entered into by its head.” The learned 
Advocate refers to tha following passage in 
the same judgmənt: — They desire, .in the 
first plasa, to make it olear that much if not 
all of the law upon this subjsot has arisen 
from the necessity of protesting the rights of 
third persons, say tha purchasers of the pro- 
perty who have taken their title for ónerous 
sonsideration and in good faith.” : These 
observations direstly bear upon the question 
of onus in cases where a créditor is retting 
up a sharge in his favour on the basis of an 
alienation made by a manager of a joint 
Hindu family. Immediately following the 
passage quoted above, oseurg the following 
sentenoe:— Ihis is .at the bottom of the 
dostrine of onus, which was dealt with soa 
fully ‘by Knight Bruoe, L. J., in Hunoomane 
persaud Panday v., Musammat Babooee 
Munraj Kconweree (4).” This is followed 
by a quotation from the judgment in 
Hunoomna Persaud Ponday's care (4), and 
at the end Lord Shaw says — The onus 
was ascordiogly properly Jaid and the 
issue of no benefit to the estate is settled,” 
Similarly, the reference to “third rarties” 
in the paragraph immediately fo'lo wing the 
observations quoted above is made in rola- 
tion to the ground upon which tha rule as 
to ‘onus’ in cases of enforcement of a charge 
rests. ' 

The interpretation whish I Fave plased 


(4)6 M L A. 393; 18 W. R. 81n; Savais 25 in; 
2 Buth P.O, J 29; 1 Bar. P. 0, J, 652; 19 E., R: 147, 


on his Lordship’s judgment bsariug upon 
fhe point undar consideration is supported - 
by the dasision of a Bansh of this’ Court - 
in the ease of. Muhammad Bagar Ali Khan : 
vy. Harari Lal (5. I am aware of a- 
more resent deasision of another Baneh 
of thia Court ta which I also wasa party 
whioh has not asaspted the interpertation ` 
adzpted in the oasa raported in Muham- 
mał Baguw Ali Khan v, Hazari Lal (5) ; bat 
the view taken in the latter case as to the 
point with whieh I am oonoarnsd in this 
oase remains uotoushed, 

lam, therefore, of opinion that the authority 


of the desision in Gur Narain v. Gulzari Lal ` 


(3), based as itia upon several decisions of 
the Privy Counsil as well as of the Coarts 
in -India, is not shaken by tha ruling ig 


. Bahu Bim Chind-a's case (2), Tho learned 


Advosate frankly admitted that the cass of 
Gur Narain y. Gulzart Lal (3) is fatal to 
his appsal. I may also refer to a dasision 
of Me. (now Sir Blward) Chamier in the 
ease of Parmeshur Dat v; Debi Sahae (6) 
which entirely sovera the present oase and is 
againat the appellant. 

The appeal fails and 13 dismissed with 
eosts, 

Appeal dismissed, 


(5) 62 Ind. Cas, 103; 60. L., J, 297 (at pp. 806 
307. 
~ (6)60.0. 101. 


OALSUITA HIGH OOURT. 
Lerregs Patent Apesat No. 178 oF 1915, 
April 29, 1920. 

Present :—Sir Asutosh Mookerjee, KT, 
Asting Ohief Justice, and Justisé Sir Ernest 
Fletoher, Kr. 

. SASANKA SEKHAR BANERJEE — 
PL INT ARF——APPELLANE 
VETSUS 
‘SUDHANG:U MOHAN GANGULI 


—[): FENpaNT— REBPONDZNT, 
Bengal Municipal Act (III of 1884), s. 863—~A4ct 
done in pursuance of Act, what constitutes —Notice oj 


suit, omission to gire, effect of. 3 


Where the Vice-Chairman of a Municipality acts 
undar the direction of the Commissioners, any act - 


i 
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done under his instructions is an act done under 
the Bengal Municipal Act. Consequently, if the 
provisions of section 333 of the Actas regards 
notice are not complied with by a person aggrieved 
by the act, asuit by him againstthe Vice-Chair- 
man to recover damages is not maintainable. [p. 576, 
col, 1 


Letters Patent Appeal against the desree 
of Justice Sir Syed Shamsul Huda, Kt, 
dated the 12th of August 1919, in Appeal 
from Appellate Deoree No. 1170 of 1918. 

The Hon’ble Mr. 0. T. P. Gibbons (Advo- 
catesGeneral) and Dr, Jadunath Kanjilal 
and! Babus Lalit Mohan Banerjee and 
Apurba Charan Mukerjee, for the Appellant. 

Mr. P. Roy Choudhuri and Babus Satindra 
Nath Mukerjee and Promotho Nath Banerjee, 
for the Respondent. 


JUDGMENT, 

MooKkgsJen, Aore. U. J.—This is an 
appeal under olanse i5 of the Letters 
Patent from the judgment of Mr. Justice 
Shamsul Huda in a snitforresovery of damages 
due to an unauthorised distress warrant, 

At tbe time of the incidents whioh have 
culminated in this litigation, the plaintiff-re- 
spondent wasa resident within the Munici- 
pality of Balley, and the defendant-appellant 
was its Viee-Obairman, On the 8th Ostober 
1914, the Vieo-Obairman served the plaintiff 
with a notice of demand for dues claimed as 
fees payable for removal of filth from a 
receptacle in his house. On the 3lst October 
1914, a bailiff under the orders of the Vice- 
Qhairman, entered the house of the plaintiff 
and attempted to execute a distress warrant, 
as no payment bad been made in response 
tothe demand. The present suit waa insti- 
tuted on the 2nd February 1915, and the 
substanse of the oomplaint of the respondent 
was that the proceedings of the Vice- 
Chairman were malisicus and the Munisi- 
rality bad no anthority to levy the sum 
claimed by summary process. The Court of 
first instance decreed the euit, Upon appeal 
the Subordinate Judge rever:ed that decision. 
On sesond appeal to this Ccurt Mr. Justice 
Sbameul Huda bas zet aside the decree of the 
Subordinate Judge and restored that of the 
primary Oourt.” 

_ It is not necessary for our present purpose 

to deal with the questior, whether or not the 
. sam 6laimed by the Municipality was reeover- 
able by summary process. The answer to 
that question turns upon the consideration 


e ofa somewhat recondite argument as to. the 


meaning of the word ‘rubbish’ in seotion 6 
(14) of the Bengal Munisipal Act. Upon this 
matter of interpretation, the Courts below 
have been divided in opinion, and we shall 
assume that the sum claimed was not resover- 
able by summary prosess, as contended by 
the plaintiff respondent. We must also 
observe that the allegation of the plaintiff 
that the proseedings of the Viee-Chairman 
were actuated by malice has not been estab- 
lished and that finding plainly sannot be 
assailed in second appeal. 

The Advosa‘e-General has sontended on 
behalf of the appellant that the suit should 
be dismissed on the ground that the plaintiff 
has failed to comply with the requirements of 
seation 363 of the Bengal Municipal Aot. 
That section is in these terms : 

“No suit shall be brought against the Com. 
missioners ‘of any Munioipality, or any of 
their officers, or any person acting under 
their direction, for anything done under this 
Aot, until the expiration of one month next 
after notice in writing has been delivered. or 
left at the office of such Commissioners and 
aleo (if the snit is intended to be brought 
against any offiser of the said Commissioners 
or any person asting under their direstion) 
at the plase of abode of the person against 
whom such suitis threatened to be brought, 
stating the cause of snit and the name and 
place of abcde of the person who intends 
to bring the suit ; and, unless susah notise ba 
proved, the Courtehall find for the defendant, 
Every such action shall be commenced with- 
in three months next after the asornal of 
the osuse of actior, and not afterwards, If 
the Commissioners or their officer, or any 
person to whom any snoh notice is given, 
shall, before suit is brought, tender sufficient 
amends to the plaintiff, such plaintiff shall 
not recover.’ 

There san be no doubt that the notige gone 
templated by scestion 363 was not given in 
the present case. Keferenee has, no doubt, 
been made to a letter written by the Solisitors 
for the plaintiff to the defendant. The letter, 
however, can in no sense be treated as a 
notice in somplianee with the requirements 
of section 863. But, even if it be so regarded 
by any stretch of language, it is plain that 
the plaintiff has not complied with sestion 
363 in so faras notise upon the Commission. 
ers is required. It will be observed that 
section 363 requires the service of notice 
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upon the Commissioners in every instanoe and 
also upon the person oonoersed, if the suit 
is intended to be brought sgainst an offiser 
of the Commissioners or any person asting 
under their direstion. No sush notisoe was 
served onthe Commissioners, and we must pro- 
seed on the assumpfion that the plaintiff has 
not somplied with the requirements of section 
363. But his contention is that, section 363 
has no application to the sirsumstances of tho 
present case, because what is alleged, by him 
to have been done by order of the défendant 
was not something “done under the Ast.” 
It is not necessary to consider seriously the 
suggestion faintly made that this was not a 
proseeding brought against a person acting 
under the direstion of the Oommissionera. 
There san be no room for controversy that the 
Vise-Chairman acted under the direstion of 
the Commissioners, and if what was done 
under his instructions was something “done 
under the Ast,” sestion 363 is applicable, 
The KEN AA of section 868 have a 
parallel in many Stdtutes in England, and 
there are oases in the books whieh lay down 
principles obviously applieable to the sireum- 
stanses of the present ‘litigation, In Waier. 
‘house v. Keen (1) the plaintiff was obliged 
to pay, under a Turn-pike Act, two tolls on 
the same day in respect of the same stage 
soash, He instituted the suit for recovery 
of the sum paid on the second oncasion, on 
‘the allegation that a seeond toll was not 
payable and that the levy was wholly 
unauthorised. The Turn-pike Ast provided 
that no action should ke commenced against 
any person ‘for anything done in pursuance 
of the Act,” until after the servioe of a notioe 
to the Olerk of the Trustees (similar to what 
iseontemplated by section 363) ard also 
‘required that the suit should be instituted 
within a prescibed time from the date of the 
Act. lt was contended that as the aot of 
which the plaintiff somplained*sould not 
have been lawfully done under the 
authority of the Aot, the aot could not be 
said to be one done in pursuance of the Aot, 
This contention was overruled, Mr. Justice 
Bayley pointed out the objest of the Act 
in these terms: “The substantial part of 
the enactment is, that notiee should be given 
to the Trustees in order that they may tender 
‘satisfaction, and that the action should be 
(1) (1825) 4 B. & 0, 200; 6 DÐ, & R, 267; 107 E, R, 
1084; 40 R, R, 858, 


brought promptly after the fact committed 
If the Aatof Parliament does not apply to 
this ease, parties may be at liberty to main. 
tain aetions for all sums levied undera 
misconstruotion of the Act within a period of 
six years. And thus the objeat of the Lagis- 


lature, which was that the action should be ` 


brought promptly, will ba defeated. Bat it 
is said that, in this oase, there was not any- 
thing done by the defendanué in pursnanos of 
the Act; but that expression, as used in this 
Ast of Parliament, means that the thing dons 
should be done by the defendant asting 
colore officre ; if he did ao ast, he is within the 
protestion of the Act of Parliament.” Mr. 
Justice Holroyd pointed out that the pro- 
testion of the Ast was not aonfined to sasas 
where the party had done an ast whioh conld 
be justified: in other words, if the asi was 
so rastricsted, the result would bs that thera 
would be no ossasion for the suit, whish 
would nesessarily fail on the morits, 


A similar view has been taken in sub- 
sequent cases; Selmes v. Judge (2), Midland 
RatlwayOompany v. Withington Local Board(3) 
where Fry, L. J., observed with referense to 
section 264 of the Publis Health Ast, 1875, 
that the protection of the Statute extended to 
everything done bona fide under the solonur 
of the provisions of the Statute; in other 
words, if a person knows that he has not 


-under a Statute authority to do a oertain 


thing and yet intentionally does that thing, 
he cannot shelter himself by pretending that 
the thing was done with intent to scarry out 
that Statute. These desisions were reviewed 
aud approved in Oree y. St. Pancras Vestry(4). 
The substance of the matter is that, an act is 
to ba regarded as done in pursuance of a 


Statute if the doer had a reasonable and 


bona fide belief that be was so asting 
Hazeldine v, Grove (5), Lea v. Facey (6), 
Agnew v. Jobson (7), Heath v. Brewer (8), 


(2) (1871) 6 Q.B. 724; 40 L. J. Q. B. 287; 24 L. T. 
5; 19 W. B. 1130, 
(3) (1888) 11 Q.B. D. 788; 52 L. J. Q. B. 689; 49 

L. T. 489; 47 J. P. 789, 

(a) (1899) 1 Q. B 693; 68 L. J. Q. B. 384; £0 L, T, 


6) (1842) 8 Q. B. 997; 8 G. & D. 210; 12 L.J. 
M. C. 10; 7 Jur, 262; 114 E. R. 791, 

| (6) (1887) 19Q. B. D. 352: 56 L.J. Q B. 536; 68 
L, T. 82; 35 W, R. 721; 51 J. P. 756. 

(7) (1877) 47 L, J. M. O. 67; 18 Cox O. O. 625, 

(8) (1864) 9 L. T. (w, s.) 658 160, B. (N. s.) 803; 
137 R, R, 776; 148 E. R, 1000, 


í 
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Burling v. Harley (9), Booth v. Olive (10), 
Smith v. Hopper (11). Substantially the 
same view was taken by the Judicial Com. 
mittee of the Privy Counsil in the oase of 
Richard Spooner y. Juddow (12); where Lord 
Campbell said that, ifa purty. bone fide, and 
not absurdly, believes that he is acting in 
pursuance of-a Statute and acsording to law, 
he is entitled to the spesial protection 
which the [Legislature intended for him, 
although he has done an illegal ast. 

The same view was taken by a Full 
Bench of this Court in the oase of Ohunder 
Stkhur Bundopadhya v. Obhoy Ohurn Bagchi 
(13) where Sir Rishard Garth observed, with 
referense to ‘section 87- of Aot ILI of 1864, 
B. C. that the sestionfwas applicable where 
the plaintiff claimed damages or sompensa- 
tion for some wrongful act committed by the 
Commissioners or their offisers in the exersise, 
or the honestly supposed exercise, of their 
statutory powers. See also Shudhangshu Shusan 
Roy Ohowdhury v. Begoy Kali Roy Chowdhury 
ae Shama Bibi v. Baranagore Municipality 

5 . m 7 | 


Reference has been made on behalf of the 
respondent to the desision in Soonder Lal v, 
N. B. Baillie(t6) and Gopes Kishen Gossain v. 
W. H. Ryland(17). These oases, however, are 
of ‘no assistance to the respondent, because, 
onan examination of thea judgments, it 
transpires that in each instanoe the requisite 
notise had been served. 

We are accordingly of opinion that in the 
present oase the parties were governed by 
sestion 363, and that as the plaintiff had 
failed to serve the notice required by that 
section the suit was not maintainable. 


The result is that the appeal is allowed, 
the decree made by Mr. Justice Shamsul 
Huda set aside and that of the Subordinate 


(9) (1858) 3 H. & N. 271, 27 L, J. Bx, 268; 4 Jur, 
(xN. 8.) 789; 117 R. R. 684; 157 E. R. 473, 
(10) (1851) 20 L, J. O.P. 151; 100. B. 827; 2 L. 
M, & P, 283; 16 Jur. 563; 84 R. R. 795; 188 E, R. 327. 
(11) (1847) 9 Q. B. 1005; 16 L, J. Q. B. 98; 11 Jur, 
302; 115 E. R. 1560, 
i pU? w po Wen Es 0, 267; Perry 0. 0, 
$ ar. s Wa Ge ; * ec, 10, 8. 3 = 
RB. 784; 38 E. R. 682. eet ee 
(18) 60. 8 (F. B.); 3 Ind. Dec, (N. s.) 6. 
(14) 3 0. L. J. 376. 
(15) 6 Ind, Oas. 675; 12 0. L. J. 410, 
(16) 24 W.R, 287, 
(17) 9W. R. 279, 
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Judge restored with oosts both here and 
before Mr. Justice Shamaul Huda. 


FLETCHER, J.— I agree, 
Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Orvic Revisions Nos. 44 asp 45 or 1920, 
May 18, 1920, 
Present :—Mr. Lindsay, J. C, 
GAURI—AuctTion« PUROHASER—~APPLICANT 
versus 

HINGA AND OTHERS —JopGmert-DEBTORS AND ~ 
Musammat QAMAR JAHAN BEGAM 


—Dacasn-Hotpere—Opposits PARTY. 
Civil Procedure Code (Act V of 1208), O. IZ, +. 9, 
O. XXI, r. 90-——Application to set aside execution sale, 
dismissal of, for defaull—Restoration of application, 
whether permissible, 


The provisions of Order IX, rule 9, Civil Procedure 
Code, are applicable to an order dismissing for 
default an application made under Order XXI, rule 
90, Civil Procedure Code, to set aside a sale held in 
execution of a deoree.. 

Thakur Prasad v, Fakir Ullah, 17 A. 106 (P, O) 
5 M, L. J.3; 32 I, A. 44; 6Sar, P, C. J, 626; 8 Ind. 
Deo. (N. 8.) 398, distinguished. 

Bhubaneswar Prasad Singh v, Tilakdhari Lal, 49 
Ind, Oas, 617; 4 P. L, J, 185; (1919) Pat. 75, dissent- 
ed from. 

Diljan Mihha Bibi v. Hemanta Kumar Roy, 29 Ind, 
Qas. 395; 19 O. wW. N. 768, followed, 

Applications against the deoree of the Pro. 
bationary Munsif, Lucknow, dated the 20th 
November 1919, 

_ Mr. Ram Charan, forthe Applisant, 

Mr. H. K. Ghosh, for the Opposite Party, 

JUDGMENT.—Both these oases raise the 
point whether the provisions of Order IK, 
rule 9 of the Code of Oivil Prosedure relate 
to applications made under Order XXI, 
rule 90 for the purpose of having an 
austion-sale set aside on the ground of ir- 
regularity or fraud. 

The lower Oourt held that Order IX, 
rule 9, could be applied and it aeted ascord- 
ingly and restored the applications whioh had 
been dismissed for default. 

It is argued here, on the authority 
of a Fall Benoh ruling of the Patna 
High Court, reported as Bhubaneswar 
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Prasad Singh v. Tilakdhart Lall (1), that 
the provisions of Order IX, rule 9 do 
not apply to an order dismissing for default 
an applisation to cet aside a sale held in 
execution of a deeree. I have studied the 
eases on this subjest and, with all possible 
respect, I am unable to aseept the view of 
the law taken by the Patna High Court. 
The view which is taken there seems to 
be based upon the observations of their 


Lordships of the Privy Couneil in the sase ` 


of Thakur Prasad v. Fakir Ullah (2), It was 
there held, on the sconstruetion of gestion 
647 of the Code of Civil!Prosedure of 1882, 
that the provisions of sestion 3873 sould 
not be applied in a oase where an ap- 
plication had been made for the exe- 
sution of adecree. Their Lordships pointed 
out that the law, as laid down both in 
the Code of Civil Prosedure itself and in 
the Limitation Act, sontemplates sucsessive 
applieations for execution of a decree; and 
it may reasonably, therefore, be argued that, 
to apply the provisions of Order IX, rule 9, 
to applications for execution of a desree is 
not permissible on the ground that it would 
defeat the provisions of the law whish 
eontemplates suscessive applications for exe- 
eution. But the applications with whieh 
we are dealing here werg not, in my opinion, 
applications for execution of a desree. 
They were applisations to set aside a sale 
whioh bad been held in exesution of a 
desree, and, therefore, it seems to me that 
the same reasoning does not apply asina 
ease where the applisation is atristly and 
properly an application for exeoution, This 
point is well brought outin a ruling of the 
Caleutta High Court which is reported as 


Dilan Mthha Bibs Y. fi emanta K umar 
Roy (3). I agree with the view whioh 
was taken by the Beneh in that 


ease and hold that the provisions of Order 
1X, rule 9, do apply to applications of this 
kind. lt sannot, in my opinion, be srgued 
that, besause their Lordships of the Privy 
. Council have laid ib down that the pro- 
visions of the Code relating to the restora- 
tion of suits cannot be applied to applioa- 
tions of a deorse ; it neseasarily follows that 
their Lordships’ observations apply to all 


(1) 49 Ind. Cas. 617; 4 P, L. J. 136; (1919) Pat, 75, 

(2) 17-A. 106 (P.0.); 6 M. L, J. 3:821, A, 446 
Sar. P. 0. J. 528; 8 Ind. Dec. (N. s.).398. 

(3) 29 Ind, Cas, 895; 19 0, f W, N. 758, 
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applisations whieh are made in the exesn: 
ticn department. In my opinion, they do 
They relate only to such applications 
AB can proporly be called applications for 
exesution of a desree. Both these applias.- 
tions, therefore, fail and sre dismissed with 
costs, 


mo 
Applications dismissed. 
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BOMBAY HIGH COURT. 
Seconp Oivin Appear No. 752 or 1919, 
July 12, 1920, 

Present: —Sir Norman Maaleod, Kr, 
Chief Justice, and Mr. Justice Fawactt. 
KONDAN DAMU -— APPELLANT 
versus 
INDARCHAND BACHARAJ—Resporpsnt, 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 


8. 18—~Morigage—Account, mode of taking—Evidence, 
absence of —Procedurs. , 


lt is not equitable, and it was not intended by 
the framers of the Dekkhan Agriculsurists’ Relief 
Act, that in a case where a mortgage lis admitted 
8 plaintiff should lose everything because he 
cannot go back far enough to a period before the 
Act was in force to distinguish what is principal 
and what is interest. [p. 577, col. 2.] 

Where, in taking an account under section 18 
of the Dekkhan Agriculturists’ Relief Act, in the 
absence of data showing exactly how much princi. 
pal has been received, the Court forms a reason. 
able estimate from the amount of consideration 
stated in the bond as to the probable amount .of 
actual principal, there can be no legal objection to 
that estimate being accepted and acted on. [p. 677, 
col, 2; p. 578, 1.] 

Sesond appeal from the desision of the 
Assistant Judge at Dhulis, in Appeal 
No. 193 of 1918, reversing the deeres 
passed by the Joint Subordinate Judge at 
Ohalisgaor, in Civil Suit No, 44 of 1917, 

Mr. N. V. Gokhale, for the Appellant. 

Mr. M. V. Bhat, for the Respondent. 

JUDGMENT, 

Mactgop, O. J.—The plaintiff sued to 
redeem a mortgage bond passed by tha 
first four defendants on the 6th February 
1905 for Rs. 600. The. mortgage was 
admitted by the first four defendants, But 
the bih defendant who had purshased 
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- the equity of redemotion from defendant 
No, 1 denied all knowledga of the mortgage, 
and said that he was a purchasar of the land. 
Defendant No, 6 said that he was ‘a purohaser 
from defendant No. 5, and that defendant 
No. 5 ought to pay the mortgage debt. 
The mortgage was proved. But what was the 
principal consideration was not proved. The 
learned Judge came to the eonslusion that 
Rs. 600 was due and pasaad s deoree for that 
amount against defendant No. 5 and the heirs 
of defendant No, 6. 

The 5th defendant appealed. The decree 
of the Trial Court was reversed, becausa 
the learned Judge was of opinion that 
there ought tə be sufficient data bəfore 
the Court to enable it to determine how 
mush of the slaim was prineipal and how 
much was interest, and, in the absense of 
push date, mera guess work would not ba 

permitted. 

“Dhe position is some what sauriouz, basau:e 
defendants Nos. lto 4 wera agrioulturists, 
. They sold to defendant No. 5 who was 
not an agriculturist. Dafandant No. 5 
sold to defendant No. €, dessayed, who was 
an agrisultarist. It is quite possible had 
defendant No. 5 not sold the equity of 
redemption, he sould not claim the advantages 
of the Dekkhan’ Agrioulturista’ -Relief Act. 
As be sold again to an agrioulturist, slearly 
defendant No, 6 aan take advantage of the 
Aot, The only diffioulty is to deside whether 
the learned Trial Judge was right in allowing 
Rs. 600 to the plaintiff, or whether the 
learned Appellate Judge was right in 
allowing nothing beeanse he said it was 
impossible to take any asoountas required 
by the Dekkhan Agrisulturists’ Ralisf Ast. 
Now, the learned Trial Judge dealing with 
the previous transactions of the mortgagor 
and mortgagee said: “it is said that sash 
advances began long before 1899 when the 
Dekkhan Agriculturists’ Relief Ast was not 
in foros in Khandəsb, and the sreditors 
did not know the utility of evidensa tə 
prove cash advanoe. Tho fast that pass 
bonds have been prodused by the defend. 
ants g2e3 to show how little plaintiffs and 
their angle then knew the importance of 
past dosuments to prove sash advance, I 
refuse to belisve that Rs, 950 were for 
prinsipal, If is not known how muoh 
was for prinsipal and how muah for interast 


in bonds for Rs. 800 and Rs, 160, I do 
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nos wish to psnalise the plaintiffs by 
striking off the suit altogether as the 
cirsumstances of the case are peculiar. 
The QOourt has ta deal with transactions 
by a oreditor, admittedly an agrisulturist, 
ani the transastions3 ocommensed long 
bsfora the Dakkhan Aot same into 
forse in thia Distriet. I allow Rs, 600 
to the plaintiff.’ In my opinion that is 
a very reasonable judgment, sonsidering 
the peculiar sironmstanessof the case. It 
certainly would not be equitable, nor f 
do think if was ever intended by the 
frameré of the Ast, that, in & 0388 of- 
this sort when the mortzage is admitted 
that the plaintiff should lose everything 
because he oannot go baok far enough to 
a. period before the Aot wan in forse fo 
distinguish what is pringipal and what is 
interest. The desision in Dhondi v. Laksh- 
man (1) waa relied upon. Bat there the 
Oourt did not dismiss the olaim entirely, 
but said that the parties sould have re- 
course to arbitration under the provisions 
of sestion 15, Therefore, the appsal was 
remanded. Thatsestion has been repealed. 
Therefore, it is impossible to say that the 
Court would have made in that oase, 
in the absence cf an arbitration clause, a 
desres dismissing the whole of tha 
plaintiff's claim. It is qaite possible, on 
the facts of tat oase, that the Oourt 
would have found some way out of the 
diffisulty to prevent injustice being done; 
It seems far more reasonable to some to 
the oonslusion that the learned Joint Sub- 
ordinate Judge, who has great experiena3 
in these mattera, when dealing with the 
transactions batween the parties, cama to 
a very fair and reasonable desision that 
Ra, €00 should ba allowed to the plaintiff. 
Toe appeal is allowed and the desree of the 
Trial Court restored. The appellants to get 
sosts of the appeal, 

Pawarta, J.—I agree. My oexperiense ia 
that, in most oases under the Dekkhan 
Agrisulturists’ Rolief Aot, some guess work 
has to bs dois in drawing up an ascount 
under sestion 13 of the Dekkhan Agri- 
eulturists’ Relief Act ; and if (in the absenea 
of data showing exactly how maoh prim 
sipal has been reseived) the Oourt forma 
a reasonable estimate from the amount 


(1) 19 B. 553; 10 Ind. Dec, (x, s.) 369, 
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of sonsideration stated in the bond as to 
the probable amozunt‘of actual principal, 
I can see no legal objestion to that 
estimate being accepted and acted on. 

: Appeal allowed, 


LAHORE HIGH COURT. 
MiscenLtanecus Figsr Civiu APeBAL No, 734 
or 19.0, 

Desember 1, 1920. 

Fresent :— Mr. Justice Wilberforce, 
PURAN OHAND, Orr. ciaL REGLIVER 
- op tne HESTaTE or UMRAO SINGH > 
—INBOLVENT— APPELLANT 
versus 
Tuk PUNJ AB NATIONAL BANK, 
Limiten, LUDHIANA AND ANOTHER 
RESPONDENTS, 

In the matter of the ansolvency of 


UMRAO SINGH, 

‘ Registration Act (XVI of 19C8), s. 17— Mortgage, 
equitable, by deposit of title.deeds—Memorandum 
recording deposit, whether requires registration— Pro- 
wincial Insolvency Act (ITI of 1907), s, 87—Fraudu- 
lent preference—Transfer obtained under pressure, 
hehee can be avoided. 


Where an equitable mortgage is created by deposit 
of title-deeds, a memorandum recording the deposit 
andthe purpose for which it is made does not 
fequire registration, for such a document does not 
create any interest in immoveable property the 
mortgage being complete independently of it. [p. 
579, col 2.) 

The test for determining whether a transfer or 
payment made by a debtor in favour of or toa 
breditor does or does not amount to fraudulent 
preference is, whether the transfer or payment is 
voluntary. [p. 579, col. 2.] 
` The law, however, regards only the motive of the 
debtor, and if the dominant motive of the debtor 
. in making the trausfer or payment is to save 
himself from exposure or from a criminal prosecu- 
tion, it cannot be said that the transfer or payment 
is voluntary or amounts to fraudulent preference. 
[p. 579, col. 2.] 


Miseellaneous first appeal from the order 
of the Distrist Judge, Ladhians, dated the 
L7th of Janusry 1920, 

Lala Jagan Nath, for the Appellant. 

Mr. Mukand Lal Furi and Lala Durga 
Das, for Respondent No. I, 

JUDGMENT,— Umrao Singh, a Direstor 
‘of the Ludhiana Branch of the Panjab 
National Bank, became insolvent in 1917, 
on an application presented by creditors on 
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the 17th January. His liabilities amount 
to over two lakhs, and his only asseta 
appear to ba a hosse at Dalhi whish has 
already been sold by the Ressiver fcr 
Rs. 14,000 aud a honse at Ludhiana whioh 
is ths subject of the present dispate, Oa 
this house the Punjab National Bank 
claims a prior lien as an equitable mort. 
gagee, the deposit of title-deeds in its 
favour having taken plase on the lst 
Deaember 1916, The other sreditors have 
objected to this preference shown to the 
Panjab National Bank and wish to have it 
avoided under the provisions of sestion 37 
of the Provinoial Tosolvency Aot of 1907, 
The District Judge of Ludhiana has refused 
their application in a brief order in whioh 
he has held that the mortgage waa a 
valid one and that it was owing to pressure 
put upon him by the Bank that Umrao 
Singh deposited the title-deeds of his houee 
as security for the Bank’s slaim, For the 
desision of the oase, on the argumenta 
addressed to me, ibis necessary to describe 
the facts in a somewhat greater detail than 
have been given by the lower Court, 

The Bink has a claim of Ra, 41,000, odd, 
against Umrao Singh’s assets. Of thia amount 
Rs. 1,644 representa his personal debt and 
the remainder sums advaneed by his 
authority {o varions other persons. The 
Bank apparently was ignorant of his 
financial position, and also of the nature 
of the loans to other persons whioh he 
had been authorising until the 23th Dasember 
19.6. On the 29th Dasember the Seoretary 
of the Bank went to Ludhiana to inquire 
into the position. He found it unsatisfaa- 
tory, but was not able to make any definite 
arrangement to secure the Bank’s olaim, 
bat he psrsuaded Umrao Singh to aasompany 
him to Gshore. O1 Deoombsr the 30th, 
various conversations took plase between 
Umrao Singh and the Directors of the 
Bank, and he evantually admitted that he 
had received some Rs. 41,000 himself and 
that he had merely utilised the names of 
other persoas to obtain loans for himself, 
The Direstorsa, ineluding Lala Niranjan Das, 
Pablis Prosesutor, Lahora, Dr. Gokal Chand 
Narang, Barrister, and others, pointed out 
to him the oriminality of his astions and 
threatened him with criminal prosaedings 


. unless he took immediate stapa to secure 


the Bank against loas: As a result, k 
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promised to sell his house at Ladhiana and 
sattle the Bank’s olaim within 15 days. 
The Directors, however, were not fall 
Batisied with this bat insisted on the 
immediate deposit of the title deeds of the 
Ludhiana house as an equitable mortgage 
for the amount due. On the following day, 
therefore, Dasember the 3lst, Umrao Singh 
deposited hia title-desds as saesarity for 
the whole amount for whioh he waa liable 
and, at the same time, gave the Bank a 
letter acknowledging the olaim against bim 
and showing the purpose for whish the 
@eeds had been deposited. On these fasts 
Counsel has addressed two main arguments 
to me, (1), that the equitable mortgage was 
effasted by means of the letter of the dist 
Dacember and that it js invalid for want 
of registration of thia letter; and (2) 
that the effesting of the equitable mortgage 
was a voluntary action on his pari made 
with a view to give preferences to the 
Bank over other oreditors. 


Ono the first point Oonnsel refers to 
Behram Rashid Irani v, Sorabjt Rustamji (1) 
and Gour’s Transfer of Property Ast, 
Volume II, Page 394. In the Bombay sase 
it must bə notised that a dosument setting 
forth the clear intention of the defendant 
that the deposit of title-deads should be 
security ‘or the loan was the only evidense 
available of ths defendant’s intentions in 
making the deposit of his title deeds. In 
the present oase, on the other hand, thera 
was. a verbal agreement made on Desamber 
the 30th, that the title-deeds of the house 
would be deposited on the following day 
bs security for the amount due, and the 
intentionof the depositor of these deeds is 
amply olear and amply proved without the 
letter of Dasember the 3:st. The autho- 
rities quoted at page 8/4, ef seg, of Gour’s 
Transfer of Property Aot and thee opinion 
of.the learned Author also do not appear to 
favour the sontention of the appellant as 
he states: ‘Ihe question of registration 
fallas into the bask ground if the title deeds 
are deposited with the deslared intention to 
sesure an antecedent debt or under such 
siroumstanses that the law willimply that 
they ate so deposited,” There are also 
many authorities to the effect that a 


(1) 23 Ind. Cas, 140; 38 B, 372; 16 Bom. L, R. 
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memorandum resording the deposit and the 
purpose for whioh it was made, does not 
reguire registration, for suah a dosument 
doas not oreats any: interest in immovaable 
property, since the mortgaga is sompleta 
indepandently of it. These ganeral princi 
ples of law apply exastly to the present 
03ga. I hold, tnerefore,; that the lowar Court 
wai sorrest in holding that no question of the 
necassity of registration arose. 

As for the second point, the general 
prinoiples of law regarding transfers made 
in favour of ons creditor with a view to 
giviog that oraditor preferensa over others 
hava been wall explained: in the jadgmant 
of Rattigan, C.J, in Labhu Ram vy. Puran 
Ohand (2). The learned Chief Justies has 
showa that the criterion in ansh oases is, 
whether the transfer or payment is volun- 
bary. The oorzestness of the law as laid 
down by him is not contested by Counsel 
for the appellant, but he urzas that, in the 
pressu aast, the debtor spontansously made 
& distinction among his craditor and this 
in spite of tha fast that for tha greater 
part of the amaunt whioh he admitted he 
was under no legal obligation to the Bank. 
Thess argamoents appsar to ma to hava no 
foroa in the present oase, Umrao Singh 
may not have bean prima facie under any 
legal obligation to give sesurity for the 
debts of others, but in this aasa apparantly, 
after cros3-examination by skilled lawyers, 
he had baen drivan tə the admiasion that 
he had fraudulently obiained adyancas for 
himself in the namas of others. His legal 
obligation was, therefora, olgar and it was 
equally clear that hə had rendered himself 
liable to oriminal proseadings whioh wara 
threatened by the Direstora unless hə took 
immediate steps to sesura the Bank agains} 
loss. In these sircumstansas, it saannot be 
urged that the transfer to the Bank wags 
voluntary. The dominant motive of the 
debtor in making the transfer was to save 
himaslf from exposure or from a criminal 
prosecation, and, in suob a asa, as the 
law regards only the motiva of the debtor, 
if cannot ba held that the transfer was 
voluntary or amounted to a fraudulent 
preferenca, The leading oasa on the subjest 
is Taylor, Ex parte, Goldsmid, Inre (3), in 

(2) 53 Ind, Cas 421; 120 P. B. 1919; 59 P, L, E 1320. 


(3) (1887) 18 Q. B. D. 295;66 L.J. Q. B. 195; 35 
W. R. 148, 
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whioh the cirsumstanogs wera vary similar 
to those of the present case, 

In ground No. 6 of the appeal Counsel 
urged that the Bank could, at the best, prove 
only for the amount whioh tha various 
debtorr, who had obtained advanses from 
Umrao Singh, are unable to pay. This 
proposition is not contested by Counsel for 
the respondent who asserts, however, that 
the admission of Umrao Singh himself is 
,aorrest, namely, that the debts admitted 
by Umrao Singh, for the payment of 
which he deposited his title-deedes,‘are all 
of a bogus nature. Oounsel for the ree 
pondent, however, admits that the Bank 
has not yet made any definite attempt to 
recover any money from the nominal 
borrowers, Healso undertakes that the 
Bank will make proper inquiries whether 
any of these itema are legally reooverable 
and, if sc, will take steps to resover the 
amounts, He agrees otherwise to hand 
over the various dooumenta to the Offisial 
Receiver, The Bank will, therefore, after 
making due inquiries, inform the District 
Judge, as soon as possible, of the resulta 
of these inquiries, and further questions con- 
nested with these debts wil! be settled by 
the District Judge. 

I dismiss the appeal with costs. 


Appeal dismissed, 


LAHORE HIGH COURT. 
Secowp Ovik Arrear No. 619 or 1920, 
November 30, 1920. 
Fresent:—Mr. Justise Martineau, 
_ NIZAM DIN AND anotakr—Deirespanta 
— APPELLANTS 
versus 
SHADI—PLAINTIFF AND Musammat 


KHATUN— DKHENDANT-— PUKSPONDENTS, 
Custom—Alienation—Gift—Widew, whether can 
gift land in lieu of services. 


Although in certain cases a male proprietor can 
make a gift of ancestral land in consideration of 
services rendered by the donee, a widow cannot, in 
the absence of a custom to the contrary, make & 
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gift of land at all. She can ordinarily alienate only 
for necessity. 


Second appeal from the desree of the 
Distriot Judge, Hoshiarpur, dated the 2ad 
February 1920, reversing that of the Munsif, 
first Clase, Hoshiarpur, dated the 6th Novem- 
ber 1919. 

Lala Fuktr Ohand, for the Appellants. 

Sheikh Naiz Muhammad, for the Respond: 
ents. 

JUDGMENT,—The plaintiff in this case 
contests tne validity of a gift of land made 
by Musammat Khatun, the widow of his 
sollateral Ditta, to her hnusband’s nephew 
Nizam-ud-Din. The first Court dismissed 
the snit, finding that, after Ditta’s death, 
his widow had been living with her nephews, 
who oultivated her land, and that she was 
in need of their servicer, and holding that 
the alienation in lien of services rendered 
was valid. The lower Appsllate Court 
has reversed the first Courts desision, as 
it has not been established that the gift 
was necessary. Nizam ud Din and his 
brother have appealed to this Court, 

Although in oertain cases a male pro- 
prietor oan make a gift of anoestral land 
in consideration of ssrvices rendered by the 
donee, a widow sannot, in the absence of a 
sustom to the contrary, makea gift of land 
at all, She oan ordinarily alienate only for 
necessity. No custom to the sontrary is 
shown in this case, and I agree with the 
learned Distriot Judge that the services 
which Nizam-nd-Din had rendered to Musam- 
mat Khatun did not make if nesessary for 
her to make hima gift of her land. 

There is nothing to support ground No, 4 
of the appeal. The plaintif is not debarred 
from attacking the gift by the fast that 
a suit was at firat brought by his grandson: 
and was dismissed. 

I dismiss the appeal with costs. 


Appeal dismissed, 
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OCALOUTTA HIGH COURT. 
Appeal From ORIGINAL Orper No. 2 
or 1919. 
l - June 15, 1920, 
Present :—Sir Asutosh Mookerjee, Kt., 
Asting Chief Justice, and Justise Sir 
Ernest Fleteher, Ka. 
SOURENDRA MOHAN SINHA— 
APPELLANT 
versus 
MURARI LAL SINHA AND crates — 


ResPponcents. 
, Administration suit—Intervenor, costs of, liability 


for, 


: Wherea third party, without sufficient reason, 

ppears and defends an administration suit separate. 
ly, he must bear the gosts of so doing, even though 
ee plaintiff be unsuccessful in :the action. [p. 688, 
col. I. 


Appeal from the judgment of Mr, Justice 
Beasheroft. 
Mr. H. D. Bose, for the Appellant. 
Mr. 9, K. Mullick, for the Reoeiver. 
‘Masars. P, O. Sen and B, K, Ohaudhri, 


for Prithichand. 


JUDGMENT. 

Moogensge, Acta, CO. J.—This ia an appeal 
from the judgment of Mr. Justice Beach- 
croft on exceptions to a report of the 
Assistant Referee disallowing the slaim of 
the appellant against the estate of his 
grand-unole whioh is the subjeot-matter of 


‘an administration snit on the Original Side 


of this Qourt, The facts material for the 
determination of the question raised before 
us may be briefiy narrated by reference to 
the annexed genealogical table : — 


NARQTTAM (d. 1226), 


| j 
Sonatan, Adwaita, Manick, | 
(d. 1280), (d. ri (d. 1273), 
Satyabhama, Bankulal, Rakhal Das, 
(d. 12767, (d. 1283), (d. 1232), 
Bepin Behary Dutt. Kali Das Sarala, 
‘ (d. 1301), 
} Sourendra 
( _ (claimant), 
( I) 
Nundo Gopal, Ananda Gopal. 


Í \ 
Sree Kanto, Sadhu Charan, Baishnab Charan, 


(d. 1260 , (d, 1248), (d, vag 
Chundilal, Baj Kristo, 
(d. 1813), - (d. 1802), 
Nritya Gopal. 
: } 
Harajaya. Sabitri, 


meea a a UT 


Banwari, 


4 sons, (Plaintiffs). 


Ohandi Lal Sinha who, in his lifetimg, 
carried on an extensive business in Cal- 
cutta and other plases, died on the llth 
August 1906, and left an estate of oon. 
siderable value, both moveable and immova- 
able. After his death, his business was 
-gontinued by some of his sons who 
incurred varioas liabilities to outsiders in 
oourse of tims. On the 13th June 1910, 
the present suit for the administration 
of hia estate, for partition, and for ins 
cidental reliefs was aomm3used by his heirs. 
Oo the 20th January 1910, Mr. K, P. 
Basu, an Advooate of this Oourt was sap- 
| pointed Receiver of the estate of Chandi Lal 

Sinha, and, shortly. thereafter, he prosseded 
= = 


4 other sons, 


to take possession of the properties, On 


‘the 16th August 1912, a preliminary deorea 


was made whereby the suit was referred to 
the Assistant Reaferee with direstions to 
take the usual administration asaounts and 
to make the usual enquiries. The deores 
further dirested that oreditors be invited by 
publie advertisement to prove their claims 
against the estate before the Assistant 
Referas withine specified time. In answer 
to the advertisements, four alaims wera 
filed, only, one of whish represented debts 
left by Chandi Lal. An adjudication was held 
by the Assistant Referee on the alaim so 
fled and a report followed. On the 26th 
January 1915, the Assistant Referee sub. 
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mitted a report after the acssounts had been 
taken and the enquiries dirested by the 
administration decree had baen made. Ths 
report was sonfirmed by a desree dated tho 
19th April 1915, whereby the Raseivar was 
directed to satisfy the claims whioh had 
been allowed in the report. Meanwhile, on 
-the 15th Desembsr 1915, the present ap- 
pellant, Sourendra Mohan Sinha, a grand- 
nephew of Chandi Lal Sinhs, had instituted 
a suit in the Court of the Sabordinate 
Judge of Burdwan to enforse a slaim 
against the -estate of his grand- unsle, He 
obtained a Rule from the Burdwan Vourt 
to restrain the Reesiver from dealing with 
the estate of Chandi Lal Sinba, On the 
other hand, ths MResesiver, on the 2st 
September 1915, obtainad a Rula against the 
claimant with aview to restrain him from 
prosseding with his applisation in the 
Burdwan Oourt. On the 1Uth December 
1915, an order was made by this Court 
at the instance of the claimant, giving him 
liberty to prove his alleged s'aim against 
the estate of hia grand unele . in the ad 
ministration suit. Assordingly, the slaim 
was filed onthe lith Desember 1915. The 
substaues of the claim was that he was 
entitled to realise from the eatate of 
Chandi Lal Sinha a large, sam of money, 
as the latter had, during his minority, 
taken possession of and managed the estate 
of his father Kalidas Sinha. On the 17th 
January 1916, liberty was given to the 
Receiver to appear before the Assistant 
Referee and to contest the claim. Some 
weeks earlier, a similar order had been 
passed on the 5th December 1915, on the 
application of one Prithishandlal Chaudhuri 

who claimed to be a oreditor, not cf 
Chandi Lal Sinha but of the heirs ‘of Chandi 
Lal Sinha, against whom he had obtained a 
dearee for money on the 23th June 1910 
in a suit instituted by him in the Court of 
the Subordinate Judge of Purnes on the 5th 
June 1909. In the order made on the 
application of Prithisbandlal Chaudhuri, 
it was explicitly stated that he was ziven 
liberty at his own risk as to costs to oppose 
the claim of Sourendra Mohan Sinha against 
the estate of Ohandi Lal Sinha, deceased, 
In these oiroumstanoes, Prithichandlal 
Chaudhuri and the Receiver both appeared 
before the Assistant Referee and contested 
‘he olaim of Sourendra Mohan Sinha, 


After a protrasted investigation whish, it 19 
said, extenied ovar 110 hearing:, the Assis” 
tant Raferes reported against the slain: 
Mr. Justise Beachoroft, after a hearing 
which lastei for -30 daye, sonfirmed the 
report of the Assistant Referee and dis- 
missed theelaim with costs. Ono the prasent 
appeal, the deeree made by Mr, Justice 
Beasheroft was intended to ba assailed on 
a variety of grounds on tha merits, and 
adjournments wera rapsatedly taken to 
enable the appellant to s3rntinize . the 
assounts. Ba‘, ultimately, Mr. Boxe, wha 
appsared on behalf of the slaimant appel- 
lant, intimated that the grounds on the 
marits could not ba pressed with any hopea 
of suszass and that he would ssnaeqaently 
confine himself to’ the quas'ion of sosta which 
involved an important point of prinsiple. 

Mr. Jusbisa Bsachoroft has held, with 
rerard to tha h-aring b3fore the Assistant 
Referee, that both the ereditor Pirhi. 
aband and the Receiver were entitled to 
their costs. As regards tha hearing of the 


exaeotion®, ha has allowad all aa3t3 of 
Pirtiisaani asd tha Rogsivar, sabjest 
to the reservation that thera would be 


only ove set of Counsel's fesa, inasmush as 
the maio argument was that of the Counsel 
for the Raseiver, aud the Court hai not 
been given any additional assistanse by the 
presense of Additional Counsel baoausa the 
defeusas of Pirthishand and the Rassiver 
were identioal. In our opinion, the order 
as fo 05868 cannot ba supported. 

Pcithishand ial, who is frequently 
de3eribad in these prosasdings as one of 
the creditors, had really no locus stand? to 
intervene. He was not a creditor of the 
estata of Chandi Lal Sinha whian was 
under administration; he was merely a 
oraditor of the beirs of Chandi Lal Sinha; 
evan his, applisation to attash any portion 
of the assets left by the latter had basen 
uneussesaful. The way in which ha ia 
deseribed as one of the sreditors seems to 
indisate that this distinabion was not 
realised, and he appsars to havas baen 
treated as 1f ne was a oreditor of the 
estate under administra.ion, It ia not 
necessary for us to determine now whether 
he shuold have been at all allowad to 
intervens as a ereditor of the hairs of 
Cnandi Lsl Siana ; this, at any rate, is 
alear that he was permitted to” intervene, 
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at his own risk as to .sosts ani to 
oppose the oslatmant. His intervention 
was wholly wunneoassary. The Reosiver 
was quite competent to defend the estate 
from assailants who pat forward stale or 
unfounded elaims. As was ruled by the 
Court of Appeal in Williams v, Buchanan 
(1), where a third party with no sufficient 
reason appears and defends an action 
separately, he must bear the aosts of Fo 
doing, even though the plaintiff be unsussess- 
ful in the astion. Lord Haher, M. R , observed 
that, although the Court had a diseretion 
in the matter [Hanbury v. Upper Inny 
Dratnags Board (2)), the Court would refuse 
the third party his sosts, as no one had 
a right undaly to inerease the costa of 
litigation except at his own expense, He 
had no reason to think tlat the defendant 
would not fight the action to the utter- 
most, and it would eertainly not be fair 
to make the plaintiff pay the sosta of the 
appearanes of the third party whom he 
did not want to ses; he had no reason 
for going to the expense of a separate 
appearance and onght not, consequently, to 
have costs against any body: he had in 
fast shosen tc indulge in a luxury for 
whish he must pay. Bower, L, J, added 
that the third party might bave gone to the 
defendant’s Splisitcrs and got them to ast for 
him, as his case and thatof the defendant 
were identical. The same prinsiple was 
applied in “almon, In re, Priest v. Uppleby (3). 
aubstanee of the matter thus is, that the 
intervention of Frithiohand, assuming it 
to have been proper, did not shange the 
oharacter of the proseeding or alter its soope ; 
he voluntarily came into it as a prudent 
measurr, not of immediate protestion but 
of possible personal benefit hereafter, when 
upon the completion of tbe administration 
proceedings and the termination, of the 
administration suit, the residue, if any, 
left of the estate of Chandi Lal might 
ultimately pass into the bands of his heirs, 
In these sireumstancer, ib would be olearly 
unjust to compel the claimant to psy an 
additional hill of costs of the intervener, 
This view is substantially in assord with 
that adopted by Jesse), M. R, in Watte, 


(1) (1891. 7 T. L. R. 226, 
(2) (1883) 12 L. R. Tr. 27. 
, (3) (1889) 42 Ch, D. 351; 61 L. T. 146; 88 W. R, 120. 
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In r>, Smith v, Watts (4), and by Parkar, J., 
fe A In re, Stern v, Schwabacher 
a), ° 

The rasulé is that the appeal is allowed. 
in part and the desree modifiad only in 
respast of costs. The olaimant will pay 
the Receiver his ocosts of and  insidental 
to the reference and of the applisation to 
the Qourt ; sash oosts will be assessed as 
of a- hearing on Seale No. 2 and the 
fees of one Counsel only will be allowed, . 
The claimant appsllant will also pay the 
Ressiver the oosts cf this appeal, Prithi- 
chand La’, as also other partier, will pay 
their own costs of the referenae, of the 
application before Mr, Justice Beashoroft 
and of this appeal, The order as to eosts 
will inolude all reserved oosts, 

F.ixtcaer, J.—I agree, 

Appeal partly allowed. 

(4) (1882) 22 Ch. D. 5; 52 L. J, Oh. 208; 48 L. T, 
167; 81 W. R. 262. 

(5) (1907) 1 Ch, D. 719; 76 L, J. Ch, 892; 93 L, T. 554, 





‘BOMBAY HiGH COURT. 
Ssoonp Civit Appzat No. 994 or 1917, 
July 13, 1925, 

Present :—Mr. Justise Shah 
and Mr. Justisa Crump. 
GANGABAI— Preaintirs——APPRLLANT 
Cé7T sus 


JANKiBAT—Dsrcxpant—Responpent, | 
Hindu Law—Widow—Residence, right of, whether 
can be enforced against purchaser from husband, 


A widow's right of residence cannot be reovgnised 
against an alienee claiming under a transfer effected 
by the husband during his lifetime. [p. 585, col. 1.] 


Second appeal from the desision of ths 
Additional First Class Subordinate Judge, 
A. P ,at Sholapar, in App2al No. 141 of 1916, 
varyiog the decree passed by the Sesond 
Class cuborzinate Judge at Pandharpur, in 
Civil Suit No. 194 of 1915. 

Mr,.H. O. Ooyajee (with him Mr, S. §, 
Fatrar Government Pleader), for the Appol- 
lant, 

Mr. 
ent. 


P, B.  &hingne, for the Respond: 


JUDGMENT. 
Susu, J.—The plaintiff in this sase sued 
to recover possession of a part of the 


bBa 
GAKGABAI ©, JANKIBAI, 


houae sonveyed under a aale-deed executed 
by defendant No. 1, Ramehandra, in the 
year 1904 in favour of the plaintiff’s mother 
as his guardian, during the plaintiff’s minor- 
ity. The defendant No. 1 ovoupied the 
house as a tenant under a rent note, whish 
expired in February 1603. At the date 
of the suit his wife, Jankibai, defendant 
No. 2, was in possession of a part of the 
house now in question. The snit was filed 
` against both of them. The defendant No, 1 
died during the pendensy of the shit and 
altimately the suit was defended by the 
wife, both in her own right and as the 
Jégal representative of her husband, She 
pleaded that the sale deed was a hollow 
transaction and that, in any case, she had 
“ the right of residence in that part of the 
house and that the purchaser must be 
taken. to have purchased it subjest to 
` that right. There was also a plea of fraud. 
On a consideration of all the defenses, 
the Trial Court found against her and 
desreed the plaintiffs’ claim for possession 
of the house, Defendant No. 2 appealed 
to the Distrist Court and the Additional 
First Class Subordinate Judge with appel. 
late powers who heard the appesi, raised 
the. following point for dedision : “Whether 
the defendant has a right of residence 
in the plaint-houss, and, if sc, whether 
the plaintiff purchased the said house under 
the sale-deed, -Exhibit 62, with notise of 
the paid right of hers?’ It is stated in 
the judgment of the Appellate Court that 
the appellant gave up all the remaining 
contentions. The Appellate Court came 
to the sonolusign that the defandant No. 2 
had a right of residence in the house 
and that the sale in favourof the plaintiff 
must be taken to be subjesth to her right 
of ‘residense. Acoordingly, the deeree of 
the Trial Court; was varied and a part 
“of the house indisated in the decree was 
allowed to remain in the possession of 
Jankibai. 

The plaintiff has now appealed to this 
‘Court, and it is contended on his behalf 
that the lower Appellate Court is wrong 
in its view of law that the wife has a 
right of residance whioh can be enforced 
against the purchaser from her husband, 
On the other hand, it is contended that 
she has such aright and thaf, in any oasr, 
“har positiob. after the death of her husband 
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must be treated on the same footing as 
that of a widow havinga right of main- 
tenanes against the family property. It 
is also urged on behalf of the respondent 
that she should ba allowed to raise the 
point as to the benamz nature . of the 
sale deed in favour of the plaintif and 


that there should be a remand on that 
point, 
It may bə mentioned that the Trial: 


Oourt desided on the evidence against her 
on the question of faotas to whether 
the saledeed was hollow, and in” the 
Appellate Court this question of faot appears 
to have been abandoned. The statement 
of the ‘Appellate Court on this point is 
quite distinct ; and I do not think that the 
respondent could now be allowed to raise 
the point relating to a question of faot 
whish was expressly abandoned in the 
lower Appellate Oourt. ` 

As regards the question of the wife’s 
right of residenos I am of- opinion that 
the lower Appellate Court has taken an 
erroneous view. All the right whish the 
wifa has during ber husband’s lifetime is 
a matter of personal obligation ‘ arising 
from the very existence of the relation 
and quite independent of the porsession 
by the husband of any property, ancestral 
or self-acqnired, Itis not suggested in the 
present cise that her right of mainotenanse 
ingluding the right of residence, was dea- 
lared a charge on this proparty daring 
her husbard'’sy lifetime. Taoera was a 
suit by Jankibai against her huatacd for 
maintenanse after the sale of i9C4 and 
it is common ground that no charge was 
areated in favour of Jankibai in’ respeot 
of this honse, ane, indeed, it is diffionlt 
to seo how it oould be done in view of 
the sale by the husband in 1904, 
_ Under these siroumstanses, it is ditoult 
to understand how the wife oould resiat 
the claim of tha purchaser based on a 
sale-deod executed by her husband during 
his lifetime. The lower Appellate Court 
has relied upon the oase of Manilal vy. 
Bat Tara (1). That oase is really against 
the view taken by tke lower Appellate 
Court. In that oase the auction-ptrchaser 
was allowed to take the honse free from 
the plaintiff’s right of residence as a Hindu 


(1) 17 B. 398; 9 Ind; Dee. (N. g) 259 ie g 
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widow notwithatanding the faot that the 
purahaser had notice of her olaim. The 
original mortgage was effected by the 


husband of the widow and the sale took’ 


place in exsoution of the decree on the 


? mortgage after the husband’s death, Mr, 


Shingne, however, has relied upon oertain 
observations in the judgment, which were 
strictly not nesessary forthe purpose of the 
desisiov, and which suggest that if the 
alienation effected by the husband is not 
for’ the family advantage or is in any 
way in fraud of the rights of the wife, 
‘he may have a olaim against the alienes, 
In that partisular case there was no point 
as to whether it was not for the family 
advantaga or whether the alienation was in 
fraud of the right of the wife. It seems to me 
that tbe opinion expressed about those 
observations in the oasa of Jayanti Subbiah 
y. Alamelu Mangamma (2) by Mr, Justice 
< Bhashyam Ayyangar ‘is odrrect. 
oase, after referring to the observation in 
the oase of Manilal v. Bat Tara (1), the 
learned Judge expressed his opinion 
as follows :—‘‘it does not appear from the 
report of the case whether there was any 
male member of the family other than 
the husband. If, from the desision in that 


oase, itis to be implied that, in the view 


of the learned Judges who desided it, the 
widow would have a right to sontinue to 
reside in the house after it has” been 
sold in satisfaction of a debt owing 
by her husband, malesa the. dsbt was ine 
curred for a purpose which would be 
beneficial to and binding upon his wife, 
I am unable to sonour in that view’. I 
do not think that, according to law, 
the wife's right to residence in this case 
sould be recognized against the aliense 
claiming under a transfer effested by the 
husband during his lifetime, 

Į would, therefore, set uside the deoree 
of the lower Appellate Conrt and restore 
that of the: Trial Court with sosts of this 
appeal and in the lower Appallate Court 
on the respondent, original defendant 
No. 2, 

Cromp, J.—I agree. 

| Decree zet aside, 


` (2) 27 M., 45 at p. 61, 
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MADRAS HIGH COURT. 

Seoonp Oivin Apparat No, 1129 or 1918. 

Marah 26, 1920, 

Present: ——Mr, Justioe Sadasiva Aiyar and 
Mr, Justise Spencer, 
SOORATHA SINGA——PLAINTIEF — 
APPELLANT 

f CCTSUS 
KANAKA SINGA— DEFENDANT =" 
; RESPONDENT. 
„Hindu Law—Custom —Adoption—Kshatriyas of 
South Kanara—Brother's daughter's son, adoption of, 
validity of-—Custom, existence of, admitted in adoption 
déed-—Burden of proof. 5 

According to the custom prevailing among 
Kshatriyas in South Kanara, in the Madras Presi. 
dency, the adoption of a brother’s daughter’s son 
is valid. [p. 587, col. 2.] 

The admission of an adoption in a deed amounts 
to an admission both of the fact and the validity 
of the adoption, and the ‘burden of proving the 
contrary lies upon the person making the admission, 
[p. 587, col. 2; p. 683, col, J.] 


Sseond appeal against the revised deoreg 
of the District Court, South Kanara, dated 
the 4th Maroh 1912, in Appeal Sait No, 129 
of 1915, preferred agains: tha decree of the 
Court of the Distriot Munsif, Kasargod, in 
Original Suit No. 7 of 1914. 

This second appeal coming on for hearing 
on Sth August 1919, the Court (Bakewell and 
Odgers, JJ.) delivered the following 

JUDGMENT.—The gereral rule of Hindu 
Law-is against the validity of the adoption in 
this aase [Minakshi v. Ramanada (1)], but 
this rule may be’ varied by oustom, and such 
a custom bas been held to obtain in the 
southern distrista of the Madras Presidenay 
| Vayidinada v, Appu (2), Appayya Bhattar y; 
Vengu Bhattar (3)]. Tho lower Appellate 
Court has not found upon the evidenos 
whether’ such a custom exists in the aaste 
of plaintiff ard defendant or in South 
Kanara, whioh does not form part of the 
southern distriete. The appellant is respon- 
siblé for all the costs of this litigation, and 
we direst him to pay all oosta inaurred 
up to this day before the 15th September 
1919. Upon payment of the sosts before 
that day, we direct the District Judge to 
record a finding upon the following Issue :— 

Is the adoption in this oase valid agsord- 
ing to the customs observed by the parties P` 


(1) 11M. 49 atp. 65 (F. B.); 11 Ind, Jur; 449 
Ind. Dec. (N. 8) 36. A 

12} OM. 44 (F. Be); 8 Ind. Dec, (N. 5) 427, 

(3) 16 M. L, J, 211. ‘ = 


` 
2 
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No additional evidence will bə taken, In 
default of paymant the appeal will stand dis- 
missed with sorts. 

-The finding ia to be returned before the 
15th of Ostober 1919, and seven days will be 
allowed for filing objestions, 





In compliance with the order contsiaad 
in the above judgment the District Judge of 
. South Kanara submitted the following 

E,NDING:—In this sase, Iam asked to 
submit a finding on the evidence on “resord 
on the following point :— 

“is the adoption in this oase valid 
according to the customs observed by the 
parties ?” 

2. Before sonsidering the evidence, whieh 
is meagre, in this oase I think that it is 
necessary to refer to the circumstances under 
whieh the evidence was adduced. 

The issue framed by the Munsif is worded 
thus:—-whether the defendant bas not been 
truly and validly adopted by the plaintiff ? 
Thue, it is seon that the burden of proof 
is thrown on plaintiff and, therefore, the de- 
fondant must have thought tbat if there is 
not mush evidence on plaintifi’s side he need 
not adduce mush evidence, 

The adoptior, deed is a registered doou- 
ment which contains s special reference to 
the -custom. It is a deed executed by 
plaintiff himself and, when he himself 
admits the oustom in the registerad doou. 
ment, it is strong evidence against him and, 
unless he proves that he zade the statement 
under a mistake or other justifying eir- 
oumstanoe, it may very well be presumed 
that it is a correct statement of facts. In 
this oase it is not shown that there is any 
justifying sirenmstance. Therefore, Exhibit 
A affords a strong piese of evidence against 
plaintiff. 

3, Apparently, therefore, it is for plaint- 
iff to shift the burden on defendant but he 
has not suseseded in Going s0, P. W.No, i 
is plaintiff himself and he is interested. 
Farther, he contradicts Iixhibit A. The 
next witcess is P. W. No. 2 who is the natural 
father of defendant. His evidense has bean 
disbelieved by all the Courts in this sase 
on other points. S`, he cannot be relied 
on on this point also. Farther, it must be 
remarked that he is als> a party to Ex- 
hibit Aas an attestor. He was thé percon 
who gaye sway deferdant in adoption and 
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it was then that Exhibit A was exeouted 
and the attestation of this witness taken, 
and co he may be presumed to have known 
the sontents of Exhibit A when he attested 
it. So, bis present evidence must be reovsived 
with very great caution. ` 

It is argued that he gives evidenge 
against his own interest, but I am not 
certain of that, because we do not know 
whether he admits the existence cf any 
ancestral property in hia hands, Probably, 
he may say that the properties in his bands 
are all his self-aequisitions and that his 
sons have no right to olaim them as a matter 
of right. > 

Defendant’s mother died and afterwards 
P. W. No. 2 married a second wife and has 
shildren by her and he does not care for 
defendant at all after the death of his 
(defendant’s) mother. 

4, Another faot to be considered in 
weighing the evidences in this oase is. the 


` impression whieh the parties and the Munusif 


were under when the trial of the case 
began. Thsy were apparently under the 
impression that the desision in Vayidinada 
vy. Appu (2) applied. This acaounts for the 
pausity of evidence: on this point on both 
sides, Until the High Qourt pointed out 
that the decision applied to southern districts 
and rot to western districts, no body oon- 
carned with thia casa seems to have thought 
that there is that way of distinguishing the 
oase. 

With the above remarks, I must examine 
the evidenos. The burden of proof of the 
issue sent ont is on defendant. 

5. There is only the evidence of D. W, No, 
3 on the point and he is no doubt interested, 
but the question ir, whether he oannot be 
believed under the siraumitanses of the 
ease. 

6. In*the usual course, I have no doubt 
that this evidense will be considered not 
suffisient to prove a custom, but, under the 
pesnliar oirsumstanoes, I am inslined to 
oonsider the evidence true and snffisient, 
There is Exhibit A whioh is exeouted by 
plaintiff (P. W. No 1) and attested by 
P, W. No. 2 and P. W. No. 3 (purohtt) in 
whioh the custom is mentioned. 

D. W. No, 2 does not help us much besan 18 
he dsea not know any instance of the snsbom. 
Hora, it mast ba mentionsd that, though 
this witnes: was asked in gross-examinatiog 
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whether he knew of any instanes, D. W. No, 
3 was not asked that question. Apparently 
the oross examining Vakil avoided the ques 
tion besause he knew that the witness would 
be'sble to give instances. Otherwise, be 
would not have left ont that question which 
he put speosially to the previous witness. 

Taking the oiroumstances into eonsidera- 
tior, I must find that the oustom is proved. 

7. Seeing that the onstom is prevalent 
in southern distrists it is probable that it is 
prevalent here also. The de ense Vakil quoted 
the foot notes to Minakshi v. Ramanad. (1), 
in the reprints of Indian Law Reports by 
Subramaniam and Krishnaswami,to show that 
the Bombay High Court has desided that the 
sustom prevails in Gowd Sareswat Brahmins 
of South Kanara, but the book referred to 
therein is not here and I am, therefore, 
unable to say whether it was so desided or 
not, 


On the whole, 1 find thatthe adoption is - 


valid according to the oustom observed by 
the parties. - 





This second appeal oame on for -final 
hearing, after the relurn of the finding of 
the lower Anppsllata Oourt upon the issue 
referred by this Court for trial. 


Messrs. 85. Srinivasa Ayangar, K. P, 
Madhava Rao and K. P. Lakshmana Rao, for 
the Appellants :—The adoption of a brother's 
daughter’s son ie, under the texts of 
Hindu Law, invalid. The texts forbidding 
adoption where the mother cannot bs warned 
by the adopter apply. Thera is no 
eustom amongst the Kgshatriyas favouring 
such adoptions, Taos fast that susah a 
eustom prevails among the Gowd Saraswat 
Brahmins cf the plaes does not warrant its 
extension to tha Kshatriyas who, havs 
migrated from the nortb, The oral əvi- 
dence addusad by dafanianta i3 far too 
seanty to dedase a sustom having the foras 
of law. 


Measars. K. sadasiwa Rao and K. Sundara 
Rao, for the Respondent.—There is proof 
of the existence of the anatom among the 
Kshatyrias of South Karara, The plaintiff 
admits that the usages of the K«shstriyas 
are not differant from those of the Gowd 
Saraswats among whom the usage previila 
Hen. the adoption ofa sisfer’s son is valid 
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among them, See Vayidinada v. Appu (2), 
Maniunath v. Kareribai (4), 
Again, the plaintiff has admitted the 


- adoption in Exhibit A, That means he doeg 


not dispute its validity also. 
JUDGMENT.—We think that the plaint- 
iff’s admission in Exhibit A was an admis. 
aion both of the fact and of the validity of the 
defendant’s adoption [See Ramalinga Pillit v, 
Sadasina Pillai (5) , The burden of proving 
that it was not valid war, therefore, shifted 
on to the plaintiff's shoulders, Even if it 
is nat sn, the custom against the supposed 
role based on the text relating to the 
reflaction of a son is so widespread that 
very little evidence will turn the soale 
against that rale. The plaintiff admitted 
in his evidence that the usages of his 
community did not differ from those of 
the Gowd Saraswat Brabmins. He being 
a Keshatriya (presumably not very pure 
in extraction, alang of pure Kshatriyas 
being very rare), the customs of his eom- 
munity sonld not be more'striot than those 
of Saraswat Brahmins. In Manjunath V. 
mavertbat (4) it was held that the eustom 
among Gowd Saraswat Brahmins of Kanara 
(both north and south whioh were situated 
near the Dravida gountry) allowed the adop- 
tion of a sister's aon { see, ag regards Dravida 
custom, Vayidinaday. Appu (2)). The oase 
of a brother's danghter’s son (against whore 
adoption there is no direot text, as in the 
oase of daughter’s son, sister’s son and 
mother’s sister’a son) stands on a more 
favourable footing. The community of the 


` parties to the suit migrated from Rajputana 


and have settled in South Kanara for 
long. The law whioh they bronght with 
them did not evidently prohibit the.adoption 
of a brother's daughter’s son [See Madhu 
Sudan Sinha (Biswanath) v, Kali Oharan (6) 
and Yamnaca Govind Anpaji v, Lavuman 
Bhimrao (7)1, 

Though the oral evidence on defendant’s 
side in this case is meagre, we think 
that that evidence, being sorroborated by 
the probabilities by the desision in 
Manjunath v. Kaverba (4), and by the 
admission of the plaintiff as to the oustoms 


and usages of hia sommunity not differ; 
(4) 4 Bom L. R 140, 4 Berio 
(5 9M I. A.503 at pp. 510, 515; ] W.R. P 

25: 1 Suth P.C. J. 888; 2 Sar. P. O,J 5 51°38 R A 
(6) 46 Ind Caz 216 276. L.J. 119. i 
Wi) 16 Ind, Cas. 180; 36 B. 688; 14 Bom, L, R.. 548, 
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rom those of Saraswat Brahmins, oan be 
treated as suffisient under the ciroumsfanoes 
to establish the custom whioh allows the 
adoption of a brother’s daughter's son, 

In the result, we ecsept the finding and 
dismiss the second appeal with costs. 


M, Q P. i ‘ 
` Appeal dismissed. 


LAHORE HIGH COURT., 
MISOELLANROUS First Orvis APPBAL 
No, 228 or 1920, 
November 30, 192C. 
Present :—Mr., Justise Abdul Raocof 
and Mr. Justios Martinean. 
Pas DOABA BANK, Lisirep, IN 
Liquipation, THROCGH OFFICIAL 
LIQUEDATOR, LAHBHORE— PLAINTIFF 
— APPELLANT 
VETEUS 
KUNDAN LAL AGARWAL AND OTHERS 
; —— DEFEN DANTS— RESPONDENTS. 
| Companies Act (VI of 1882), ss. 144 (a), 150— 
Payment order, who can obtain—Third party, whether 
can take advantage of provision, 


“` 


. Section 150 of the Companies Act, 1882, confers 
certain special privileges of which athird party 
cannot take advantage. [p. 5&9, col 1.] 
` The Liquidator of the Doaba Bank transferred, 
with the sanction of the Court, certain book debts 
and calls "due by the contributories of the Bank 
to certain persons on the 24th Maroh 1918. On the 
19th August he entered into an agreement with 
the vendees whereby he undertook to execute 
powers-of-attorney in their favour in order to enable 
them to obtain a payment order, and sanction of 
the Court was obtained in respect of this agreement 
also, The vendees then applied under section 160 
of the Companies Act, 1882, for an order cf 
payment : | o. è 
: Held, that, inasmuch as the application was 
made in theinterest and for the benefit of third 
arties, it could not be said to have been made ‘in 
he name and on behalf of the Company’ as contem- 
plated by clause (a) of section 144 of the Act, 
and was, therefore, incompetent. [p. 588, col 2.] 
Miscellaneous first appeal from the order 
of the District Judge in sharge of Liquida- 


tion work, Lahore, dated the 19th January 


1920. 
.- Babu. 8. Ky Mukerjes, for the Appellant, 
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Mr. Jat Gopal Sethi and Lala Fakir Ohand, 
through Mr. Mukand Lal Puri, for the Res- 
pondents, l 

JUDGMENT.——This appsal arises out of 
a proceeding takenin the matter of liquida- 
tion of the Doaba Bank, Limited. The faets 
as stated in the judgment of the lower Court 
are as follows :— 

On the 24th of Marah 1918 a sale-deed was 
executed in favour of cerfain persons trans- 
ferring to them oertain book debts and aalls 
due from certain ocontributories of the Doabs 
Bank. The price paid being Rs. 1,05,000. 
The transferees are desoribed as being either 
the partners or the reapresentatives of the 
partners of the Phagwara Flour Mills. The 
sale was effeated by the Liquidators with 
the sanction of the Court and thé consent of 
the share. holders and the sontributories. On 
a subsequent date, namely, the 19th of 
August 1918, an agreement was entered into 


“between the Liquidator and the vendees, one 


of the provisions of which was that the 
Liquidator would exeaute powers of-attorney 
in favour of the vendees to enable them to 
apply, under section 150 of the - Indian 
Companies Ast of 1882 on behalf of the 
Liquidator, to rescver theidebts and the calla 
due from the sdntributories. Sanation of 
the Court was obtained in respeoat of this 
agreement also. The vendees’ accordingly . 
presented an application? under seotion 150 
asthe attorneys of the Liquidator praying 
for an ordsr of payment. This application 
was rasisted by the respondents to this 
appsal on various grounds; one of whish 
bsing that sush an applisation was incom- 
petent inasmuch ag, in reality, ib was not 
made ‘in the name and on behalf of the 
Company” as oontemplated ty. claase (a) 
of aestion 144 of the Ast. This sontenticn 
found favour with the Court below and the 
application was disallowed. The present 
appeal has been preferred by the Liquidator 
himself and it is contended by him tbat, 
haviog regard to the terms of the agreement, 
he was in honour bound fo help the vendees 
to recover the debts and oalls due from the 
co-tributorier, and that, therefore, the av- 
plisation must be {raated as one made ““in 
the name and on behalf of the Company.” 
On the face of it, no doubt, the application 
purports to haya beea made in the name of the 


Company, but,as held by the Court belaw,it has _ 
: been made in the interest and forthe benefit, of 


w 
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third parties. Section 150 of the Companies 
Ast confers certain spesial privileger,of whioh 
apparently a third party sannot take 
advantage. The clear wording of clauss (a) 
of section 144 presents no diffioulty as fio 
its interpretation. Power is givan to the 
Official Liquidator with the sanction of the 
Court "to bring or defend any suit or 
prosesutior, or other legal proseeding, siwil 
ororiminal, in the name and on behalf of 
the .CCompany.”- The present application 
is oertainly not one which oan be said to be 
on behalf of the Company or for its benefit, 
Under the terma of the sale-deed no duty 
is oast on fhe Company fo recover the debts 
for the vendees. The agreement was an 
. afterthought. by whioh the transferees tried 
to get round the'slear provisions of sections 
144 and 150 of. the Aot, in order to take 
proosedings for their benefit which a Liquida- 
tor is empowered to take for the benefit of 
the Company in liquidation, This, in our 
opinion, was never oontemplated by the 
Legislature. No decided case has been sited 
by either party dealing with the preoize 
question arising in this appeal, but, having 
regard to the olear provisions of the Oom- 
panies Act, we see no reason to hold that 
the view taken by the lower Court is wrong, 
We acaordingly uphold the desision of the 
lower Court and dismiss the appeal with 
ooats. 


Appeal dismissed: 


CALOUTTA HIGH COURT,, 
Letress Parent Appzat No, 102 or 1919, 
April 21, 1920.§ 
Present :- Sir Asutosh Mookerjee, KT., 
Acting Chief Justice, and Justice 
Sir Ernest Fleteher, Kr. 
BROJENDRA CHANDRA SARMA à 
om PLAINTIFF——APPELLANT 


versus 
~ PROSUNNA KUMAR DHAR 
AND OTHERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), 0, XLI, r. 22, 
applicability of, to Letters Patent Appeal—Limitation 
Act, (IX of 1908),: Seh, I, Art, 44—Alienation - by 


t 


guardian of waras property—Suit to set aside 
alienation — Limitation, 


“Rule 22 of Order XLI of the Civil Procedure Code 
is not applicable to an appeal under clause 16 of 
the Letters Patent, consequently, a memorandum of. 
cross-objections filed therein cannot be entertained, 
rp. 591, ool. 2.) 


A transfer by the natural guardian of a minor of 
his ward’s property is voidable and not void, anda 
suit to set aside such “transfer musi be brought 
within the period of limitation prescribed by Article 
44, Schedule I of the Limitation Act. [p. 59%, col, 2.] 


Letters Patent Appeal under olause 15. 
from the following judgment of 


Newsounpd, J.—The plaintiff in this case 
sued for recovery of possession on deelaration 
of his title to one-third share of a certain 
taluk. The fasts of the oase are as follows: 
There were four brothere, Joy Chandra, 
father cf the plaintiff ; Brindaban ; Sarat who 
had two sons Atul and Udoi, andIshan. Joy 


‘Chandra died leaving’ a widow, defendant 


No. 7, and a son, the plaintiff. The case 
turns onthe effect of a doaument executed 
on 7th Bhadra 1311 B. S. At that time 
the two brothers Sarat and Ishan were also- 
dead. Sarat having left the two sons named 
above who were both minors, and Ishan. 
having died without any issne. By this 
doonment the pldintifi’s mother, ag his 
guardian, and Brindaban for himself and a8 
guardian of his minor nephews, Atal and 
Udoi, transferred the property in suit to the 
principal defendants. The plaintiff brought 
this suit to recover possession on the allega- 
tions that the property had been purohased 
by his father alone ; that his father’s brother 
had no interest in it, and that the sale 
referred to did not affeot his interest as it 
was not made for any legal nesessity, In 
both the lower Courts the ease was fought 
out on the issues, first, whether the property. 
which was purchased in the name of the 
plaintifi’s father was purchased for himself 
or for the benefit of the four brothers ; 
and, secondly, whether there was any legal 
neseasity for the sale to the principal de- 
fendants. Both Oourts found on these issues 
against the defendants. Thei issue of limita- 
tion was raised and argued in the first 
Court only on the ground ~ that the snif 
was not brought within 12 years from the 
date of the tplaintiff’s dispossession: ; but 
the point was not pressed as the suit was 
evidently brought within that period, Bei 
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fore the lower Appellate Court no plea of 
limitation appears to have been raised at all. 

Before me, however, on behalf of the appel- 
lants it is contended that Articls 44 of 
the Limitation Act applies and the plaintiff 
cannot succeed as he has not some within 
three years of the date of his attaining 
majority. It is conseded on bshalf of the 
respondent that; if this Article applies, the 
suit mast bə barred, and that the plaintiff 
attained majority more than three years 
before the institution of the suit. On Behalf of 
the appellants great reliance is plased ona case 
[Krishna Dkone Bhattacharjya v. Bhagaban 
Ohandra Bhattacharjya] Appeal from Appel- 
late Desree No. 3132 of 1914, desided on 24th 
May 1916 by Mr. Justice D. Chatterjee and 
myself, not reported in any of the reoognized 
Law Reports.* In that sase we beld : “A sale 
by a guardian is only voidable and is valid 
until avoided. This avoidanse must be by a 


suit within three years under Artiele 44 ` 


of Schedule I of the Limitation Aot. As 
the ward oannot recover possession without 
avoiding the sale, his right fo recover 
possession is also gone”; and then reference 
is made to the. desision of the Privy Council 
in the oase of Gnanasambanda fandara San- 
nadht v. Velu Pandaram( iy where their Lord- 
ships of the Privy Counsil said : “Ohokalinga 
attained majority in 1&€0 and had, by Artiole 
44 of the Aot, three years for suing to 
get aside the sale by his guardian. He 
did not do so and, by sestion x8 of the 
Limitation Aot, his right became extingnish- 
ed.’ OF the other rulings sited on behalf 
of the appellants, Ido not think it neces. 
sary to refer to any except the case of 
Sham Ohandra Dafadar v, Gadadhar Mandal 
(2). There, at page 282,f it was held: “In 
ko far, however, as the sase of an alienation 
for soosideration by the natural guardian 
ofan infant is sonserned, the decision of 
the Judisial Committee in Qranasambanda 
Pandara Sannadhi vy. Velu Pandaram (1) sup- 
ports the view thatthe transastion is void- 
able and has to be avoided within the period 
presoribed by Article 44.” 

On behalf of the respondent relianos is 


placed on the desision of the Privy Coungil 
(1) 23 M. 271 (P, O.) 2 Bom. L. R. 597; 40. W. 
N. 329; 271, A. 69; 10 M. L, J, 29; 7 Sar. P, 0, J. 
671; 8 Ina. Dec. (N. 8.) 591, 
(2) 9 Ind. Cas. 877; 18 0, D, J. 277. 
< ¥Since reported in 84 Ind. ae irene 
~ ¥Page of 18 0. L, J.—Ed. - : 4 





in the sase of Mata Din vy. Sheik Ahmad Alt 
(3). But that was a sasein which it was 
held that the persons who made the sale 
purporting to be guardians of the minors were 
not in law guardians and had no legal'power 
to sel], and that Article 44 of Sshedale 
I of the Limitation Ast had no applisstion 
to a oase where the sale was effested by 
a wholly noauthorized person. It aannot be 
said that the mother of the plaintiff in 
this oase, the plaintiff baing a Hindu, was 
wholly unauthorizad to sell. The “gase of 
Sidhu Sahu v. Gopi Oharan Das (4) has also 
been cited. Bab that oase only supporte the 
propositiov, that is nob disputed in this 
ease, that where a desidia ab initio void 
itis not necessary to set if aside. Here the 
whole soatention on behalf of the appellanta 
ir, that the deed in suit is voidable and 
not void. Lastly, relianse is plisad'on the 
desision of the Allahabad High Court in 
Bashan Singh v. Kamta Persvad (5). In that 
sase the following remarks of the Madras 
High Court in Unn? y. Kunchi Amma (6) 
are quoted and followed: “Sush are the 
oases of a guar lian of a minor, the manager 
of a Hindu family or the sonless widow 
in a divided Hindu family. In these oases, 
as was argued by the appellant’s Vakil, 
it is nob only not necessary, bat it is 
not possible, to have the instrument 
of alienation cancelled and delivered up, 
beoause, as between the parties to if, it may 
ba a perfectly valid instrament, All that 
is needed is a deolaration that the plaintiffs’ 
interest is not affected by the instrument, 
and that deolaration is merely anoillary to 
the relief whish may be granted by delivery 
of possession.” That oase, and other oases 
oited in the judgment of the Allahabad 
High Court, seem to be in the respondent's 
favour: but, as there appears to me to be 
direat ‘authority to the sontrary in the 
desisions of this Court, I cannot adopt the 
view taken by the Allahabad High Uourt 
on this point. I mast, therefore, hold that, 
so far as this deed of 23rd August 1904 


(3) 13 Ind, Cas. 976; 160. L. J. 270; 15 0. W.N. 
833; 11 M. L, T, 145; (1912) M. W. N. 183; 9 A. [. 
J,215;14Bom L. R, 192; 15- O. 0. 49; 34 A. 218; 23 
M. L. J. 6: 49 I, A 49 (P. 0,). 

(4) 18 Ind. Cas. 9632; 17-0, L, J. 238. 

(5) 5 Ind. Cas. 683; 32 A. 302;7 A. L, J, 337. 

. 46) 14 M. 26; 6 Ind. Dec, (N. 8.) .19, - 
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is voidable, the plaintiff's suit is barred by 
limitation, 

As regards the last point, to what extent 
the dead is voidable, I think the contention 
of the respondents should be assapted. The 
kobala treated the property as if it had 


béen the joint property of the four brothers ; 


aud thongh it did not expressly say 80, 
having regard to the fast that the appel- 
lIant’s casa throughout was that this was a 
property of the four brothers and that 


-Brindaban had a right to transfer his own- 


sliare and the share of Sarat’s sdns as 
their guardian, the defendants sannot now 
say that the plaintiff's mother purported 
to transfer by this deed more than one- 
third asthe property of the minor. Taking 
this view, and having regard to the finding 
of fact as to title, the deed, so far as ib 
purports to transfer more than the plaintiff's 


share, is void sinees neither Brindaban nor 


Sarat’s sons had any interest in the pro- 
perty. So far as the mother purpotted to 
transfer the plaintifi’s one-third share, the 
deed is voidable and, in respast of that share, 
the plaintifi’s claim is barred by limitation, 
for the reasons mentionad above. 

The result is that this appeal is deoreed 
and the desrees of the lower Court modified 
to this extent that the plaintiff's title to 
and right to get possession of two-thirds 
shire of the property in suit will be deslar- 
ed. As this plea of theanpallanta was not 
taken in either of the lowar Courts, I mike 
no order as to 09363 of this appaal. 





Babu Ramgati Sarcar, for the Apodallant. 

_ Babu S.usadhar Roy, for the Raspondenta, 
JUDGMENT. 

Mookersas, Acre. O, J.—Tais is an appsal 
under clause 15 of the Latters Patent from 
tha jadgment of Mc. Jastiaas Nawboull, in 
a suit brought by ths appallant to ra§ozver 
possession of a proparty sonvayed during his 
minority by his mother and unale on the 2rd 
August 1904, 

The oase for the plaintiff ir, that the 
property belonged to his father, and that 
there was no ossasion for its transfer by his 
mother who was his natural gaardian, Tha 
Gase for the purchasers is that the property 
bslonged to the joint family and that thera 
was legal neogasity for the alienation, 

The Court of first instansa and tha 
Subordinate Jadge hava sonourrently foand 

6 


that the property did not balong to the 
family but was owned exelusively by the 
father of the plaintiff. The Courts hava 
also found that there was no nesessity for 
the sale, In this view, the Snbordinate 
Judge, in affirmanas of the dearee of the Court 
of firat instansa,has desreel the suit, 

Upon appeal, Mr. Justiae Newbonld has 
held that, in respset of a one third share, 
the anit is barred by Iimilation under 
Artiole 44 of the Schedule to the Indian Limi. 
tation Act, In this view, he has dismissed 
the suif with regard to a one-third share, 
and maintained the deeree as regards the 
remaining two-thirds share. 

The plaintiff has contended, in support of 
this appeal, that the suit is not barred under 
Artiola 44, inasmueh as the transfer was 
not voidable but void, and he was sonse- 
quently entitled to resover possession within 
twelve years from the date of alienation, 
The respondents have preferred a memoran- 
dum of sroes objection with regard to the 
two-thirds share, and have argued that the 
entire olaim is barred by limitation, We 
are of opinion that the memorandum of 
sross-cbjestion sannot be entertained. Rule 
XX of Order XLI of the Civil Prosedure 
Code ta not applicable to an appeal under 
olause 15 of the Letters Patent. Kausal¢a v. 
Gulab Kuar (7). The cross-objestion must 
therefore, bs dismissed, 

As regards the appeal, we ara of opinion 
that the sonveyanee of the 23rd August 
1914, in so far as it was a osonveyance 
by the mother of the plaintiff, was void. 
able and not void, This view is supported 
by the authorities raviewed in the oase of 
Sham Ohandra Dafadar v. Gadadhar Mandal 
(2) where reference is made, amongst others, 
to the earlier desision of the Judisial Oom- 
mittee in Gnanasambanda Pandara Sannadht 
v. Velu Pandaram (1), The same view has 
subsequently been adopted in Bombay in 
the case of Mahableshwar Krishnappa v. 
Ramchandra Mangesh (3) and in Madras in 
the case of Muthutumara Ohetiy v. Anthony 
Udayan (9). , 

Oar attention, however, has baan drawn 
to the desision of the Allahabad High Court 
in Bachan Singh v. Kamta Pershal (5) which 
© (7) 21 A. 2397; A, W. N, (1899) 72; 9 Ind: Dec, 
(x. s.) 898, 

(8) 21 Ind. Cas. 360; 33 B. 94; 15 Bom. L, R, 882, 


(9) 24 Ind, Cas, 120; 38 M, 887; 15 M. L. T. 861; 
20 M, L. J. 617, 
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iş in favour of the contention put forward 
by the appellant ; but we are not prepared to 
follow it, as it makes no reference to Article 
44 of the Firat Soshedule to the Limitation 
Ast. 

Reference has finally been made to the desi. 
sion of the Judicial Oommittee in the ase of 
Mata Din y. Sheikh Ahmad Ali (3), where the 
alienation -was by a de facto guardian who 
had no legal status as guardian. Lord 
Robson pointed out that, in sush cironm. 
Stanoes, Articole 44 (whioh pressribes a 
period’ of three years within whioh a 
ward who has attained majority may set 
aside a sala by his guardian, the time 
running from the date of the ward’s 
majority) had no application basause the 
sale was effected, not by a guardian but 
by a wholly unauthorized parson. In the 


oase before us, as the transfer was effected. 


by a guardian, Artisle 44 is applicable. 
We do not, however, express au opinion 
-on the question, whéther, in the view 
adopted by Mr. 
should not have dismissed the entire 
suit. We need only hold on the appeal by the 
plaintiff that the deorea,.in so far as it has 
been made against him, is well founded and 
must be upheld. 

As'the appeal has failed, and the grose- 
objestion has been rejected,.there will be no 
order as to sosts. 

PLurosERr, J.—I agree. 

i ` Appeal dismissed, 





LAHORE HIGH COURT. 
Seconp Civi APPEAL No, 1230 or 1919, 
Desember 3, 1920. 

Present:—Mr. Justice Broadway. 

GHAMANDS AND OTBERS— DEFENDANTS 
—APPELLARTS 
; versus 

BUTA AND OTHERS— PLAINTIFES-— 
oo RESPONDENTS, , 
Custom—Alienation—Necessity, proof of—Small 
item not accounted for—Transaction, old—Silence, 


long, effect of. 


In a suit by a reyersioner to contesta sale, if the 


amount found to be’not for necessity is only a 
fractional part of the total consideration (in this 


- 
4 


re 4 
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case Rs. 150 out of Rs.-£00) the sale should .not - 
be disturbed. [p. 593, col. 1.] p 
Where the.sale took place over forty years prior - 
to suit the iong silence of the plaintiff may be 
taken into account and strict proof of necessity > 
should not be expected or required. [p. 693, col. 2 ] 


Seoond appeal from’ the deoree of the - 
District Judge, Lahore, dated the 20th of 
April 1929, affirming that of the Senior Sab- , 
ordinate Judge, Lahore, dated the 3let” 
Desembar 1919, i l 


Mr, Mukand Lal Puri for Dr, Nand Lal, 
for the Appellante,- E 


Mr. M, N. Muterjee, for the Raspondents. 


JUDGMENT.-—Oao the I7th May 1878,> 
one Allah Ditta sold 193 kanaly of ‘land ta 
Karam Chand for Rs. 800. In 1888 he sold ` 
some more of his land to the same Karam 
Obhand and Narain Das, It is said that he- 
died somewhere about 1600. In 1905 his ra-- 
veraioners, the present plaintiffs, institated a` 
suit for possession onthe ground that these: 
alienations were not for necessity but as his’ 
widows ware alive the suit was dismissed : 
as premature so far as possession was oon-" 
cerned, . A deslaratory snit was not brought, 
In May 1918 the suit giving rise to this: 
appeal was instituted by the ravyersioner 
seeking to set aside the sale of 1878 only and> 
olaiming possession of 162 kanals, 11 marias.: 
Karam Oband is dead and in these proseed-: 
ings has been represented by his sons and: 
grandsons; Narain Das is alive. It was: 
pleaded that the plaintiffs were not Allah 
Ditta’s reversioners and that the property was: 
not ancestral, also that the plaintifs had 
gaquiessed in the sale. The Trial Court 
converted the sale into a mortgage charging 
the property with Rs. 650. On appeal by the 
vendeer, the learned Distrist Judge maintained 
that desree, and the defendants-vendees have- 
now some up on second appeal to this Court: 
and on their behalf I have heard Mr, Mukand: 
Lal Puri while Mr. M. N. Mukerji has- 
addressed me on behalf of the plaintiffs. 
respondents. 

Mr, Puri contended :~ 


(1) that the plaintiffs had no locus standi 
besause the property was not aneestral ; 

(2) that acquiesence had been established 
owing to the faot thatthe plaintiffs had taken 
no action for such a long period, and 

(3). that inasmuch as out of Rs. 800 
Rs, 650 had been found asa valid charge, 
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the sale shonld not have been converted into 
a mortgage. 

As to the first point whether or not the 
property is ansestral is a question of fact. 
There is evidense on the record which, if 
acsepted, warrants the sonolusion arrived at. 
In second appeal), therefore, Iam unable to 
examine this question further. 

As to the sesond point, viz, that of the 
aoguiescence, I am unable to take a view 
different to that of the Court below. No suit 
for possession of the land was possible during 
the lifetime of Allah Ditta. On his death 
the plaintiffs attempted to get possession but 
were met with the defenca that Allah Ditta’s 
widcws- were alive. Their subsequent in- 
action during the lifetime of the widows 
cannot, I consider, ba regarded as asquies- 
sence, J, therefore, cee no forse in this 
contention. 

There remains the question as the sorreoct- 
ness of the aonversion of the sale into a 
mortgage. It has been repsatedly held by 
this Court that, when the amount found to ba 
not for nesessity is only a fractional part of 
the total consideration, the sale should not 
be disturbed. Inthe present oaso Rs. 150 
ont of Rs. 800 have been found to be 
without necessity and the frastion is a small 
one, 

The real difficulty in the oase iv, that the 
learned District Judge has not some to a 
slear finding onthe question of the necessity 
for the balance of the consideration money, 
te, Ri, 650. Ashe has allowed this sum 
it may safely be presumed that he had, 
atthe back of his mind at least, an idea 
that some necessity existed for this amount, 
The transaction took placa as far baok as 
1878; Karam Qhand is now dead, his 
brother Narain Das is not a man of too 
bright an intellest as is evident from the 
remarks made regarding him by the, Trial 
Oourt. .n a oase where an alienation is 
challenged after ‘so long a period strict 
proof of nesessity scan soarcely ever be 
expxeted. The Trial Court appears to have 
baon influenced by sertain views found by it 
regarding the method in whioh the 1888 
transastion was entered into and there 
appears to have been an idea in the mind of 
the learned Subordinate Judge that the 
vendees in this sase had been guilty of some 
fraud or sharp praotiye. I have been unable 
to discover any indication of sueh fraud or 
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sharp practise so far as the transaction of 
1878 ia aoneerned. The plaintiffs have nof 
challenged in this suit the transaction of 
1888, although they have referred to it. 
Even assuming that the latter transaction 
was tainted with fraud, if does not follow 
that the earlier one was similarly tainted, 
The plaintiffs migbt have brought a deolara- 
tory suit, although they were not bound to do 
so, and although their failure to do so sannot 
be” regarded as asqnieseense, I think their 
long silense san be taken into sesount when 
the question of necessity is aonzerned in a 
transaction whieh took plase nearly half a 
century ago, In these oiranmstances, it seams 
to me that the Courts below exercised their 
diseretion in an injudisious manner when 
they converted this ansient sale into a morb- 
gage, 

Tassordingly assept this appeal and dis- 
mias the plaintiff's suit with aoata. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civi Reviston No. 86 or 1920. 
July 22, 1920. 

Fresent :——-Mr, Daniels, A. J. O. 
Musammut SUGHRA—Praintiry—AppPLicant 
versus 
RAM LAL MISRA—Dgerenpanr—~ 


. ReePow DENT. 

Provincial Small Cause Courts Act (IK of 1887), 
Sch, Il, Art. 35 (ii) —Suit for compensation for mental 
worry and expenses incurred in criminal prosecution 
for breach of trust, whether cognizable by Court of 
Small Causes, 


Where the defendant was charged with criminal 
breach of trust and convicted by a Criminal Court 
and plaintiff filed a suit for damages —for mental 
and physical worry, cost of criminal proseontion 
and other expenses and loss: - 

Held, that under Article 35 (72) of the Second Kohe- 
dule of the Provincial Small Oause Courts Act, the 
suit was not cognizable by a Small Oause Court. 


Revision against the order of the Judge, 
Small Cause Court, Luoknow, dated the 7th 
June 1920, 

Mr. 0. }. S. Oshme, for the Applisant. 

JUDGMENT .—This is an application in 
revision from an order passed by the Judgq 
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?of the Smal] Cause Court on the 6th June 
returning a plaint to the applicant for pre- 
sentation to the proper Cours on the ground 
that it was excepted from the jurisdiction 
of the Small Canse Court under Artisle 35 
. (14) of the Sesond Sehedule of the Provinoial 
Small Oause Courts Act, 1887. There oan 
be no doubt that the oase comes within that 
Article which runa (85) asuit for sompensa- 
tion— * jg 
# * % * 


“(ii) for an sot whioh is, or, sawe for the 
provisions of Chapter IV -of the Indian Penal 
“Code, would be, an cffencoa punishable under 
Chapter XVII of the said Code.” The sare 
-was one against a servant, who committed ori- 
“minal breaoh of trust and has been convisted 
under cestion 406, Indian Penl Code, to re- 
cover compensation for the value of the 
property, costs incurred by the plaintiff in 
those proceedings and Rs. 100 on asocount of 
mental trouble. I must, therefore, reject tbis 
application. 
as the applicant has appsared himself, 

It should be added that the plaint had 
previcusly been rrasented in the Court of 
the Mnnsif whe, thinking that it was a 
Small Cause Court matter, returned it for 
presentation tothe Smali Cause Court by 
an order dated 20th May 1920. In view of 
the present order, it will be open to the 
applicant to ask for a review of that order. 


«tt 


Application rejected, 


ka Nana in kn Kanaan 


LAHORE HIGH COURT. 
MISCELLANEOUS SEGIND CIVIL APPEAL NG 1086 
or 1920, 

December 7, 1920, 

Fresent :—Mr. Jani gé Martineau. 
MALUKA-—JULGMEN? DEBTOR— 
ÅPPELLANT 
VETEUS 
SUNDAR SINGH anp ANOTAER— DHORES- 
HOLDERS AND SUNDAR SINGH AND 
OTHERS —JUDGMRAT DEBTORS— 


RESPONDENTS, 
Execution of decree—Decrce for demolition of wall 
om New wall erected after demolition—Remedy, proper, 
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No order as to custs is necessary. 


(1931 


Where a decree directs the demolition of a wall 
as being an obstruction to a right of way to. which 
the decree-holder is entitled and the wall is 
demolished in execution of the decree, but the 
judgment-debtor erects another wall obstructing 
the right of way, the proper remedy of the decree- 
holder is to file a suit for an injunction restraining 
the judgment-debtor from obstructing his right of 
way. He is not entitled to get the second wall 
Oe Rd in execution of the first decree. [p. 595, 
co 


Miscellaneous sesond appeal from the order 
of the Disiriot Judge, Ludhiana, dated the 
24th January 1920, confirming that of the 
Mansif, First Class, Ludhiana, dated the 4th 
June 1919. 


Mr. Magsudan Bhagat, for the Apvellant, 
Messrs, Jat Gop:l Setht and Badr-uł- Din 
Kureaht for the Respondents. . 


JUDGMENT.—This appeal arises ont of 
proceedings taken in execution of “a decree 
obtained by respondents Nos. l and 2, Thera 
were 20 defendants in the suit, and the re- 
spondents asked for a deslaration of a right 
of way over certain land, shown as A, O. Q. R, 
in the plan, which was alleged to be used 
asa thoroughfaré by the proprietors cf the 
patir, and for an injunction against the first 
three defendants for the removal of a wall 
and a wicket which obstrusted the way,- 
The suit was contested by defendants Nos. 1 . 
to 3 and by Maluka, defendant No. 5. who is 
the appellant in the present appeal. 

The first Conrt passed a decree as asked 
for by the plaintiffs. On appeal the Diatriat 
Judge, while granting a decree deolaring that 
the plaintiffs bad a right of way over 
A. 0. Q R. and restraining defendants Nos, 1 
to 3 from preventing them from passing 
over that land, dismissed the slaim for the 
injunotion for the removal of the wall and 
the wicket. On sesond appeal by the 
plaintiffs this Court granted an injunotion 
Giresting the defendants to demolish the 
structure B O. D. so as to make their wall 
A. B. in one straight line up to the main 
road, 

The plaintiffs then applied for execution, 
and the exeouting Court appointed a Oom- 
missioner to give effest to the decree. The 
Commissioner assordingly had the struoture 
B. 0. D. demolished as ordered by this Court, 

Subsequently, other walls at 0. Q. and A R. 
were erected and it is apparently not disputed 
that 1t was the appellant who erested them, 
On the application of the deores-holders tha 

* 
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Munusif ordered that thore walls shoald be 
demolished, and a apace 5 feet, 7 inshes wide, 
from Sundar’s wall towards the west, be left 
open. His order has been upheld by the 
Distrist Judge, and Maluka has now some 
to this Court in sesond appeal. 

Itis sontended for the appellant that the 
executing Court was functus oficio and was 
not sompetent to order the removal of the 
walls O. Q. and 4. R. whioh were found to 
have been newly built, This contention 
appears to be correct, All that this Court 
ordered was the demolition of the wall B. 0. 
D. and that order has been carried out. It 
is true that the naw walls O. Q and A. R, 
hinder the deeree holders from passing over 
the land A. O. Q R,in respest of whioh an 
injunction was granted by the Distrist 
Judge and was not set aside by this Oonrt, 
but that injunation was granted only against 
the first three defendants and not againat the 
appellant, who is not affested by it. 


The only desree against the appellant was 
the deeree deolaring that the respondents had 
a right of way over A. O. Q. R, and a deslara- 
tory desres is not capable of being exesuted. 
Counsel for the respondents has referred to 
the 5th slaase of Order KAT, rule 32, 
Civil Procedure Code, but that elause applies 
only where a desres for an injunction has 
not been obeyed. In the present oase the 
injunstion was not discbeyed by the persons 
against whom it was granted, 

The order for the demolition of the walls O. 
Q. and A. R, built by the appellant is, there- 
fore, ultra wires, The respondents may bring 
a suit for an injonstion to the appellant to 
demolish them, but they eannot get them 
demolished in the execution proceedings, 

I accordingly accept the appeal and set 
asides the order of the Distrist Judge and the 
order of the Munsif for the demolition of the 
walls O. Q. and A. R. and for a space % feet, 7 
inches wide from Sundar’s wall to ba left 
open. The desree-holders-raspondents will 
pay the appellant’s costs in this Court and the 
lower Appellate Oourt. 


Appel accepte l. 
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fOALOUTTA HIGH. COURT, 
Letress Parent Apezat No. 173 or 1919. 
April 29, 1920. 
Present :—Sir Asutosh Mookerjee, KT., 
Asting Chief Justice, and 
Justice Sir Ernest Fletsher, Kr, 
JATINDRA MOHON LAHIRI AND OTHERS 
-— PLAINTIRES — APPELLANTS 
versus 
ABDUL AZIZ MBAH. AND oraers— 


De¥FenDANTS—~ResPoNDERNTS, 
Civil Brocedure Code (Act V of 1903), s. 102—Suit 
to recover grazing fee, nature of—Appeal, second, 
whether lies. 


A person who is allowed to graze his cattle on 
the land of another upon payment of a fee per 
capita has no interest in the landand is not a 
tenant Consequently, the grazing fee is not in the 
nature ofrent [p 593, col. Lj 

A suitfor recovery of money claimed as grazing 
fee is of the nature cognizable by a Court of Small 
Causes and, under section 10? ofthe Code of Oivil 
Procedure Code, no second appeal lies in such a saih 
if the amount in dispute is less than Bs. 500, ip, 
598, col. L.] 


Letters Patent Appeal against the following 
deoree of Justice Sir Syed Shamsul Hada, Kr, 
dated the 12th of August 1919, in Appeal 
from Appellate Deoree No. 1691 of 1918 :-— 

Spamaun Hupa, J.—This was a sait for 
realisation of grazing fee at one rupee 
per head of cattle, Plaintiffs are the Zəmin- 
dars and allow their tenants to graze cattle 
on their kkas lands. Plaintiffs’ oase is, that 
the defendants grazed their oattle on their 
khas lands bat failed to pay their. rent 
which the plaintiffs had fixed at one rupea 
per head of sattle. Tha firat Court daorsed 
the plaintiffs’ olaim at the rate of 12 annas 
per head of sattle with damages at 25 per 
esnt. On appeal a deeree has been passed 
at the rate of 4 annas per head of aattle 
with sompensation at 25 per aent. Before 
sonsidering the merits of the aase, I have to 
deal with the preliminary objestion that the 
suit is one of the Small Oanse Court nature 
and, therefore, no sesond appeal lies, I think 
this contention must prevail, 


The suit, in my opinion, is not for rent 
at all. The grazing fee is not rent as 
defined in the Bsngal Tenansy Aat or in 
the Transfer of Property Ast. The lioanse 
to graz3 cattle does not amount to a lease. 
It ereates no right to the land and, not 
being a lease, the fee payable is not rent, 
„This view is supported by the desision of 
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the Allahabad High Court in B. Ẹ N. W. 
Railuay Oo. v, Bandhu Singh (1), and also by 
the decision of this Oourt in Deb Nath Ghose 


. v. Pachoo Molak (2), in whieh it was held 


that, where plaintiff agreed to let defendant 
tap certain cate trees and appropriate the 
proceed that this was not rent. The head- 
note ie, perbaps, slightly misleading. The fee 
is also not anything payable or deliverable 
in respect of any right of pasturage within 
the meaning of seotion 199 of the.Bengal 
Tenansy Ast and, even if ib were sc; there 
would be no right of appeal under section 
153 of the Act. No queation of right of 
pasturage arises in the case. 

The appeal is, therefore, dismiesed with 
costs. 

Babu Girija Prasanna Sanyal, for the Ap- 
pellante. 

Babu’ Bimal Ohandra Des Gupte, for the 
Respcendente, 

JUDGMENT. 

Mooxersexs, Acta. O. J.—Mr. Justice 
Sbamsul Huda has oorreotly held that the 
appeal presented to him was barred under 
section 102 of the Civil Prosedure Code, 
whioh provides that, mo second appeal shall 
lie in any suit of the nature cognizable by 
Courts of Small Causey, when the amount 
or value of the subjest matter of the original 
suit does not exseed five hundred -rupees,” 
The suit was for recovery of money olaimed 
as grazing fee and the amount in. dispute 
was less than five hundred rupees. Prima 
facie, tter, the suit was of a nature 
gogpizable by a Court of Small Causes. 
Bat, it has been sontended that, the svit 
was not so cognizable, because the fee was 
in the nature of rent, and in support of 
this argument reliance bas been placed upon 
the decision in Bandi Ali Fakir vy. Amud 
Sarkar (3), That sase is manifestly destructive 
of the sontention of the appellant, besause 
‘itis there pointed out that thers ean be 
no olaim for rent unless there is a tenanay, 
and there ean be no tenancy unless a right 
to the land has been given to the grantee, 
In the present case, the defendants have 
no interest in the land on whioh they are 
allowed to graze their cattle upon payment 
of a fee per capita, and by no stretch of 


ql) 2 Ind, Cas. 223; 31 A, 342; 6 A. L., J. 400, 
(2) 6 W. R. Oily. Ref. 8, 
Fe 26 Ind, Cas, 380; 190, W, N, 416; 200. L.J, 
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language- san they be deemed tenants 
B.& N. W. Railway Oo. v. Bandhu Singh (1), 
Deb Nath Ghose v, Pachco Mollah (2). The 
decision in Manohar Lal v. Gauri Rautiin (4) 
depended on the special terms of the lease 
bstween the parties, and the same remark 
applies to Fitzpatrick v, Wallace (5) and 
Latifar Rahamin v, Forbes (6), a3 explained 
in Hedayet Ali y. Kamalanand Sing’ (7). 
We hold avsordingly that the appeal was 
rightly dismissed as incompetent and this 
appeal must be dismissed with oosts. 
FLETCHER, J.—I agree. 


Appeal dismissed. 
(4) 22 Ind. Cas. 16; 12 A, L, J. 36, 

(5) 11 W. R, 231. : 

(6) 5 Ind. Cas. 783; 14 GC. W. N, 872. 

(7) 20 Ind. Cas, 332; 17 C. L, J, 411. 





OUDH JUDIOIAL COMMISSIONER'S 
COURT, 
First Civin Appeas No. 44 or 1919, 
Jaly 22, 1920, 

Present :-—Mr. Wazir Hasan, A. J. O. 
JAGRUP SINGH AND otaess—PuL:INTIFFI— 
APPELLANTS 
Versus 


RAM KISHAN DAS alias BACHCHU 


LAL—Dsrenpant— RESPONDENT. 
Principal and agent ~Agent authorised to transfer 
property in his own name-Deed of transfer signed 
by agent not as such, whether binding on principal — 
Agent eaceeding his authority, effect of. i 


Tho omission on the part of an agent to describe 
ina deed that he is acting for and on behalf of a 
principal is immaterial, The question whether an 
agent is to be taken to have contracted personally 
or on behalf of his principal depends on the 
intention of the parties to ba deduced from the 
nature aud terms of the particular contract and 
the surrounding circumstances. [p. 600, col, 2; p. 
60t, col. 1.) | 

Where an agent is given power to execute deeds 
of transfer in his own name and he executes a 
deed relating to the property of his principal © 
without describing himself as the latter's agent, 
the omission is immaterial and the deed is binding 
on re principal and his representatives. [p. €01, 
col. 1. 

Where a principal entrusts an agent with 
securities and instructs him to raise a certain sum 
upon them, and the agent borrows a larger sum 
upon the securities and fraudulently appropriates 
the difference (the lender acting bona fide and in 
ignorance of the limitation) the principal cannot 
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redeem the securities ‘without paying the lender 

allhe has lent, althongh the agent has obtained 

the loan by fraud and forgery, and although the 

lender did not know that the agent had authority 

: bare at all, and made no inquiry. [p, 691, cols, 
2. 


Appeal against the desree of tha’ Subordi- 
nate Judge, Unao, dated the 16th May 1919. 
Mr, H, K, Dhaon, for the Appellant. ~ 

Messrs. A. P, Sen and Tara Shankar, for 
the Respondent, 

JUDGMENT.—The appellants, Jagrup 
Singh and others, brought the suit out of 
whish this appeal arises, for possession of 
a 2-annas, 8 pies share in Mauzah Hajipur 
Tireha, in the distrist of Unao, against 
Ram Kishan Das, minor, son of Lala Sri 
Kishan Das, resident of the sity of Lusknow. 
The fasts are as follows ;— 

One Lalta Singh owned, infer alia, the 
property in suit, He was tried on a 
charge of murder and was convicted and 
sentenesed by the Sessions Judge of Lusknow 
on the 15th of August 18935 to transporta- 
tion for life. An appeal was preferred 
to the Oourt of the Judisial Commissioner 
from the desision of ths Sessions Judge but 
no sussess attended it. Oa the 23rd of 
December 1896 Lalta Singh exəmtəd a 
general povwer-of-attorney ia favoar of 
Bikram Singh, his wife’s brother, whioh was 
registered on the 24th of Dasembsar 1896, 
Prasumably, for the purpose of his defense, 
Lalta Singh had incurred debts to a larga 
-amount, Accordingly, we find that Bikram 
Singh and Musamnat Rukmin, w:fa of Lalis 
Singh, axeonted a deed of mortgage on 
the 29th January 1962 in favour of Bani 
Ram and Balgobind, money lenders of Lusk» 
now, hypothesating — ~ 

(1) a 2-annas, 8 pies share in the village 
of Hajipur Tireha (now in suit). 

(2) a 5 pies, 6 kirants, 10-deoimal share 
in Mauzik Ambawan; both belonging to 
Lalta Singh; and by way of additional 
sesurity, 

(3) a 2 annas share in the villige of 
Mowra, belonging to Bikram Singh. If is 
quite olear from the evidence on the resord 
that the money raised by this deed was 
not enough to cover all the ‘liabilities of 
Lalta Singh. On the 28th of September 
1904 Bikram Singh and Musammait Rukmin 
executed another deed of mortgage in favour 


of Sri Kishan Das, father of the minor . 


defendant, bypothesating the same properties 
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as in the earlier deed for a sum of 
Rs, 2,375. Part of this amount, č. e, 
Rs. 1,i=6-12-9 was ostensibly intended for the 
repayment of the loan incurred under the 
earlier deed and I am satisfied, on the evidence, 
that it was astually utilized towards the 
avowed object. The original deed of 1902 
has been produced in this ease by the 
defendant, and Bent Ram has given evidence 
in proof of the repayment. It is not sought 
in this ease to enforce the hypothesation 
under the deed ; for the eollateral purpose of 
proving the loan and its repayment it is 
amply provei by the evidenos of Beni Ram, 
Gajraj Singh and Chhedi Lal, 


Lalta Singh died in prison, perhaps in 
the Andaman Islands, in Marsh 1910. 
Barly in 1912, the present defendant brought 
a suit on foot of the mortgage, dated the 
28th of September 1904, against Bikram 
Singh and Musammat Rukmin and obtained 
a deores on tha basis of sompromise on 
the 12th of Maroh 1912. The deoree pro- 
vided that the properties belonging to Mu. 
sammoat Rukmin will be sold in the first 
instanoe aud the property bslonging to 


' Bikram Singh would be sold to realise the 


balanse, if any. Acsordingly, the share in 
Hajipur Tireha. was sold on the 20th of 
September 1914 and purshased by the 
defendant in eomplete satisfaction of the 
desrae and has sinca been in his possession. 
Musammat Rukmin died on the 19th of 
January 1915. The appellants, olaiming as 
reversioners of Lalta Singh, instituted the 
present buit on the 16th of Janaary 1918. 
The suit has been dismissed by the learned 
Subordinate Judge of Unao: hence this 
appeal, 

The grounds upon which the suit failed are 
he following: — 

i (1) That the mortgage of the 28th of 
September 1904, so far aa it related to 
Lalta Singh’s properties, must be deemed to 
have been exesuted by Bikram Singh ‘in the 
aapasity of his agent and is sonsequently 
binding on the plaintiffs. 

(2). That in the litigation of 1912 Musam- 
mat Rukmin represented the whole estate 
of Lalta Singh, that the debts sued for 
were the debts due from Lalta Singh and 
that, therefore, the desree and the sale 
in pursuance of if are binding on the 
plaintiffs, 


~ 
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j 91, Sohednle I of the Indian Limitation Aat 


(IK of 1908). 

All the three grounds above-mentioned 
were attacked before me by the learned 
Pleader for the appellants. In this judg- 
ment I will deal with the first ground 
only because, on a eareful consideration of 
the real merits of it, I bave some to the 
sonslusion that the finding of the learned ub- 
ordinate Judge is right. 

The power-of.attorney which Lalta Singh 
exeoated in favour of Bikram Singh on the 
23rd of Desember 18 6 (Exhibit A-31) 
ecnfers plenary powers upon the donee of it 
and, in view of the cireumstanses in whioh 
if was executed, it was cnly natural that he 
should have conferred such powers, Lalta 
Singh recites in it that the need for exesut- 
ing the instrument has arisen on assount 
of the sentence of transportation for life 
having been parsed against him. After 
providing for various other matters, the doou- 
ment provides as follows :— 

“Bikram Singh may execute and get 
‘ion registered, desd: such asa mortgage. 
deed, a sale deed, a deed of gift and a Will 
et cetera in his own name and under his own 
signature;......all susah aots of the above- 
mentioned general agent ara equivalent to aots 
personally done by me and in all svents 
I give my consent to them and assept 
them.” 

In the dead of the 29th of January 1902 
Bikram Singh appears as a party to the 
deed along with Musammat Rakmin ; in the 
body of the document referenoe is made in 
express words to the powera of alienation oon- 
ferred by the mukhtarnama and in his signa- 
ture Bikram Singh deseribes himself as the 
agent of Lalta Singh. When we some to the 
mortgage of the 28th of September 1904, wa 
again find Bikram Singh as a party with 
Musammat Rukmin to the deed, Bat there 
is no mention either in the body of the 
signature’ of Bikram 
‘Singh’s position of an agent of Lalta Singh, 
It is upon this omission that the argument 
addressed to me on behalf of the appellants 
rests. I am of opinion that the omission does 
not affeet the substanoe of the transaction. 
That Bikram Singh was the agentof Dalta 
Singh is undisputed and it is equally undis. 


_puted that he had, as sueb, powers of alienation, 


The first two properties mortgaged by the deed 
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in question und subtedly belonged to Falta Singh 
who was alive on the date of the document and 
gonsequently his wife: had no authority in 
sort of alienation in 
respeat of them. Farther, we fnd that the 
hypothesation slause with regard to all the 
three items of properties stands in the joint- 
names of Bikram Singh and Musammat Ruk- 
min, Itis not that Bikram Singh mortgages 
his two annaa share of -villaga Ambawan and. 
Musamnat Rukmin mortgages the shares 
belonging to Lalfa Singh. The dosument 
in thisrespest is to the following effeot :— 
“We, Bikram Singb, exesntant No. l, and 
Musammat Rukmin, exsontant No. 2, mort- 
gage and hypothesate (rakan rakkhe aur giro 
rakkae) 2-annas, 8-pies share of village 
Hajipur Tireha, 5-pies, 6-kirants and 10 desi- 
mal zeminduryt share of village Ambawan, 
owned and possessed by the husband of the 
exeontant No. 2 and Q2-annas share situate 
in village Mowra owned by the exesntant 
No. 1” It is true that by paragraph ll 
of the deed the seaurity of the 2 nnas 
share of village Mowra is made available 
to the mortgagee only in the event of the 
failure of the security of the first two 
properties ; bit this condition, in my opinion, 
does not in the least detract from the 
original oharacter of the hypothesation 
noted above. The matter does not rest here. 
The almost sonslusive svidense of the fast 
that Bikram Singh was asting in the 
eharacter of an agent in relation to the 
alienation of Lalta Singh’s property is, to 
my mind, furnished by the referense in 
the deed’ in question to the deed of the 
29th January 1902 whish, as I have shown 
above, was intended to be, and, as a matter 
of fast, was paid off by a substantial por- 
tion of the oonsideration of the mortgage 
of September 1904, On these grounds [ 
have come to the sonslusion that Bikram 
Singh and not Musammat Rukmin was the 
primary party to the mortgage of 1904, he 
executed the deed in the capacity of Lalta 
Singh’s agent and the mortgagee assepted 
the deed from him on the basis of Bikram 
Singh’s authority to execute if under the 
power-of-attorney dated tha 28rd of 
December 1896. But this finding, says the 
Isarned Pleader for the appellants, would 
not be snuffisient to dispose of the appeal, 
He argues as a matter of law, that, (1) 
where an agent, and not the principal, is 
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party to a deed, and (2) whera an agent 
does not expressly sign as asting in the 
capacity of an agant, the prinsipal is not 
liable on the dead. Many extrasts wara 
read at the Bar from Pearson's Tagore Law 
Leotures on Agenoy in India, with special 
referense to pages 158 to 161 and page 173, 
paragraph 2. Rəferense was also made to the 
following oases: —~ 

Soopromonian Jetty v. Heilgers (L), Koneti 
Naicker y. Jalu Gopala Atyar (2), Yinuganti 
Ohina v. Katagiri Venkata (3) and Saiasuk 
ae Das yv. Maharaja Sir Kishen Pershad 

4), 

I do not think that the law is what the 
learned Pleader sontends for. It is of utmost 
importanosa that the law ralating to liability 
on negotiable instruments should not ba 
sonfased with the law baaring upon liability 
arising out of other oontrasts. It is not 
nesessary to disouss in this appsvl what the 
law in the formor sasa ia, but it is enough 
to say that it is not exaaily the sama asin tha 
latter oase. The sases of Koneti Naicker v. Jatu 
Gopila Atyar (2), Yinuganti Jhina v. Katagiri 
Venkata (3) and Sadasuk Janki Dis v. Maha 
raja Sir Kisten Vershat (4) all ralata to no- 
gotiableainstramants I də not, therafore, pro- 
pose bo discass them. Tae oas8 of Soopromontan 
Seity v. Hailgzrs (1) is mtagainsi tha viaw 
walah lam presently grinz t3 exorais. 

It is na3aijary to print oat that the 
firab proposition alivanyal by tha Isirndd 
Pleadsr rests upon 633 Qon asa Lie rals 
that ‘a right of astion upon a deed i3 ree 
stcistel t3 tho39 wia ara pirtiss to ib or 
psrsons who olaim anier then.’ This 
‘dostrine is biased upon tha Bpasial oha- 
racteristios of a ‘daad’ tap originof which 
is trassd bask to tha raigi of Hiwari [ 
by the laaraad aabors of ‘Aistory of Wazlish 
Lyw, bz Pollosk and Muitlad’. “Bibra 
the ead of Hiward Pa reiza the, Kiag’s 
Conrt bal oabablishai tha rale thes the 
only consentio that oan ba snforaad by astion 


(1) 5 O. 71; 4 Ind. Jur. 517; 46.0. RB 377; 2 (nt 
Des. (N. s.) 657. 
~ (2) 21 Ind. Cas. 417; 23 M. L. T, 423; 33 M. £32; 
14M.0.T ald 

(3) 21 Ind, Cas. 650; 14M. G0. 1.692, (1913) M. 
W. N. 1095. : 
-~ (4) 60 Ind Gas. 216; 460. A 3% 290.0 T. 36% 
17 A, L. J. S05: 25 M, sa. T. 253; 33M. UF. 42); 21 
Bom. L 8.633; ! 0. P. L. R. (P.O) 67, 3 y k 
W. N. 810; 28 0. W. N. 937; 10 L., W. 143; 46 0. 635; 
12 Bur. L, T, 160 (P. 0.), , | 
é oat a : 
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is one that is expressed in a written daa!” 
ment sealed ‘by the party to bə charged 
thore with °......sscccereecescscsseceesepsee ves ree TRO 
man who relies upon a eovenant must 
produse in proof some ‘spesiality’ (especialte 
aliquid speciale); tha produstion of ‘suip’ is 
not enough, Thenoeforward, howaver, ib ia 
only a short siap” to holding asa matter 
of law that a ‘deed’—and by a deed (fet 
factum) men are beginning to mean a sealed 
piece of parehment—-has an operative forse 
of its awa whioh intentions expressed, never 
so plainly, in other ways hava not.. The 
sealing and delivering of the parshment is 
the sontrastual act. Farther, what is done 
by ‘deed’ san only be undone by “desa.” 
(Volume II, pages 219 and 220). Bovill, 
O. J., in the oase of Reg. v. A. H., Morton 
(5) said: “It seems to me that the meaning 
of the legal definition of a dead, ta ba 
gathered from the authorifies, is a dosumant 
under seal and delivered aa a deed.” In the 
oasa of Berkeley v. Hirdy (6) the rule of 
Common Law was stated as follows: —‘‘I, 
No man can bini another by deed, unless 
he has authority, by deed, tə dasa, 2 A 
person, asting by power-of-aftorney, to exe- 
oute a deed for another, should not baa 
party to the deed, evan though he deseribe 
himself as astigg under the powər-of- 
attorney. The deed should run in language 
as if tke prinsipil -himself intended to 
exesutea the dasd. 3. Nə one but a party, 
or one who slaima through a party, oan 
maintain any astion on a desd.” Amongst 
later case?, the desision in Interzational 
Contract Oompany, In re (7) may bs referr- 
ed to and the observations of Lord Woher, 


M R. in the case of Unite? Kingdom 
Mutual Steamship Assurance Association 
yv. Nevill (8) may bə qaoted: I think 


that, in the ease of sush a contract as this 
under seal, it is not allowable to go bahind 
the instrament to make undisolosed prin- 
sipals responsible, because they are not 
parties and have not attached their seals to 
the contract under seal”. An instrament 
of mortgage exesuted under the provisions 


(5) (1873) 28 L. T. 452; 42 L. J. M. O, 68; 2 0. C. 
22; 21 W R 629; 12 Cox 0. O. 458, , 

(6) (1826) 8 D.&B 10% 4 L.J. (0 s)K. B. 
184:5 B & O 356: 29 R. R. 261; 105 E, R. 132. 

(7) (1871) 6 Ch. App 525. 

(£ 1367) 19 Q. B. D. 110 at p. 115; 56 L. J. Q. B, 
522; 35 W, R. 746; 6 Asp, M. 0, 226, 
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of seotion 59 of the Transfer of Property 
Act, 1882 (Aot IV of 1882) is nota ‘dead’ 
within the meaning of the Common Law 
rule, I am not aware of any sase exoept 
the one to which I will presently refer, 
por was any sited at the Bar, in whioh 
-the law as enuneiated in the case of Barkeley 
v. Hardy (6) was applied in this country, 
‘The decision of Mr. Justice Farran in the 
sang of Ragoonathdas Gopaldas v, Morarji 
Jutha (9) was expressly dissented from in 
Chinnaramanuja Ayyangar v, Padmanabha 
Pillaiyan (10). In the latter’ case reference 
was made to the. decision of the Privy 
Counsil in Juggeewundas Keeka Shah v, 
Ramdas Brijbookundas (11) whioh fortifies the 
view that I am taking in the present sase, 
` A sontract under seal exeouted by an 
agent in his own name is treated in Eng. 
land as an exception to the general rale:— 
“any sontract made by an agent with the 
authority of his prinsipal may be enforced.., by 
or against the prinsipal whether or not his 
name or existanse was disclosed to the other 
sontrasting party at the time when such 
sontrast was made.” (Halabury’s Laws of 
‘England, Vol, I, page 206, paragraph 439). I 
am of opinion that the exception being based, 
as shown above, upon a technical rule must be 
disregarded and the general rule be given 
effect to. Farther, therule of Common Law 
must be taken to haye been materially modi» 
fied by the provisionsof section 46 of the 
OConveyanoing and Law of Property Aot, 1881 
(44 and 45 Viot, ©. 41) though no oase 
seems so far to have deoided the point, That 


seotion is as followe:— 46.—(1) The donee’ 


ofa power-of-attorney may, if he thinks fi‘, 
exesute or do any assurance, instrument, or 
thing in and with his own name and signa» 
ture and his own seal, where sealing is 
required, by the anthority of the donor of the 
power ; and every assuranc?, instrament, ard 
thing so executed and done shall ba aa 
_effectual in Jaw, to all intents, as if it had 
been executed or done by the donee of the 
power inthe name and with the signature 
and seal of the donor thereof, (2) This seo- 
tion applies to powers-of-attorney sreated by 
instrumerts executed either before or afier 


(9) 16 B. 568; 8 Ind Dec. (n.s.) £57, 

(10) 19 M. 471; 6 M. L. J. 116; 6 Ind. Deo, IN. a) 
1083. 

(11) 2 M. I. A. 487; 6 W. R. P. ©. 10; I Sath, P. C. 
J. 109; 1 Sar. P. C, de 222; 18 E, R, 386. 
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the commensement of this Act.” Similar 
law was enaated by the Indian Lagislature in 
the Powers-of- Attorney Ast, 1882 (Ast No. 
VII of 1882) to whioh my attention was 
drawn by tha learned Pleader for the 
appellants. Soestion 2 of this Act is almost 
identical with section 46 of the English 
Statute and is as follows: — The donee of a 
power.of-attorney may, if he thinks fit, 
execute or do any assurance, instrument, or 
thing in and with his own name and 
signature and his own seal, where sealing 
is required, by the authority of the donor of 
the power ; and every assuranse, instrament 
and thing sd exeented and done shall be as 
effestual in law...as if it had been exesuted 
or done by the dones of the power in the 
name and with the signature and seal of the 
donor thereof. This  sestion applies to 
powers of-attorney sreated by instruments 
executed either before or after..,this Act 
comes into forse.’ Whatever view may 
hereafter be taken as to the scope of these 
two seotions, they would sertainly apply to 
a oase where the donge of the power has 
authority to contrast in his own name. I 
have already shown that the power-of- 


‘attorney, dated the 23rd of Dasember 1293, 


conferred such an authority upon Bikram 
Singh, 

In a resont ange desided in England it was 
held that where ‘a person, although an agent 
for another, signed a contrast in his own 
name, and desoribed himself throughout as 
a principal, in an aotion against thse real 
pringipal, parol evidenos to show that the 
person was agent only was iniadmizsible, 
as such evidencs would have eontradicted 
the written aontrast Sae Formby Brothers vy. 
Formby (12)]. This view is in harmony with 
the provisions of sestion 92 of the Indian 
Evidence Aot, 1872, and must, acsordingly, 
be respected, In the present oase no in- 
fringement of the provisions of seation 92 is, 
attempted, The first part of the learned 
Pleader’s argument must, therefore, be 
rejested, 

As to the cesond part, I havea already 
eonsidered it in an earlier part of this 
judgment and itis sufficient to say here that 
there is no substanse in the argament. I 
think the omission on the part of an agent to 
dessribe in the deed that he was acting for 
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and on behalf of a principal is immaterial, 
The question whether an agent is to ba taken 
to have contrasted personally or on bahal? of 
his prinsipal depsnds on the intention of the 
parties to be deduced from the natara and 
terms of the partioular sontract and the 
surrounding sireumstanses. (Bowstsad on 
Agenoy, Sixth Edition, page 388). This rale 
of construction is notia the slightest degree 
affected by the provisions of sestion 230 of the 
Indian Contract Act, 1872 (Aot IX of 1272), 
Also see the oase of Indian Conpanies Act, 
1862, In the matter of (13). 

In have already, on the interpretation of 
the deed of mortgage of the 28th of Sep- 
tember 1904, held that Bikram singh exe- 
outed it in th) eapasiby of an agant for 
Lalta Singh and itis also elear, in faot it 
is not disputed, that Bikram Singh asted 
within and not beyond the authority which 
he derived under the power. of-attorney, dated 
the 23rd of Desember 1896, In a sase like 
this, where’ immoveable property is’ trans- 
ferred as security for the debt, there is no 
room for the question as to whom, the 
prinsipal or the agent, credit was given by 
the other party. The proparty whish was 
primarily sharged for the debt balonged to 
Lalta Singh; it isthe property, therefore, 
which is liable. It follows that the mort- 
gage was binding upon Lalta Singh and 
is oonsequently binding upon the plaintiffs 
as well. Ssethe sasae of Hambro & Son v. 
Burnand (14), 

It was also argued by the learned Pleader 
for the appellanis that a portion of the 
consideration of the mortgage in question 
was debt really dus from Bikram Singh. 
‘Assnming,- but not deciding, that the son- 
tention advanced by the learned Pleader is 
correct, the plaintifs who are the heirs 


.of Lalta Singh cannot essape liability 
‘for the whole debt. Ia tho eorse of 
Brocklesby vy. Temperance Permanent 


Building Society (15) it was beld that “where 
a principal entruste an agent with secarities 
and instructs him to raise a certain sum upon 
. them, and the agent borrows a larger sum 
upon the sesurities and frandalently appro- 
priates the difference (the lender apsting 


bona fide and in ignorance of the Fmitatio-) 
(18) 18 C. 31; 9 Ind Dec. {N. s) 21. 

` (14) (1°04: 2 K. B. 10; 73 L. J. K. B. 689; 80 L. T. 

803; 52 W. R. 584 9 Com Cas. 25l; 20 T. L. R. 398. 
(15) (895) A.C: 172; 6t L. J. Ch. 438; I1 R 159; 

MIL T. 477; 43 W. R. 666; 69 J, P, 676. 
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the prinoipal eannot redeem the securities 
without paying the lender ail he has lent, 
although the agent has obtained the loan by 
fraud and forgery, and although the lender 
did not know that the agent had authority to 
borrow at all, and made no inquiry.” 

The appeal fails and ia diamissed with 
costs, i 


Appeal d'smissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Ouviu Appzau No. 77-B or 1919, 
November 17, 1919, 
Present :—Sir Henry Drake Brookman 
Kr., J.C, 
MOTIRAM AND ANOTHER-—-—-PLAINTIPES 
— APPELLANTS 
wersus 
BHIKAN RAO AND OTHERS— DEFENDANTE 


RESPONDENTS, 

Berar Land Revenue Code, 1893, ss. 206 (1), 209 (2) 
-—Pre-emption—-Share held by all members of 
joint Hindu family--Notice to manager, whether 
suficient—Co-parcenérs in joint family, whether have 
independent rights of pre-emption-—Preswmption— 
Several co-parceners having equal rights of pre emption 
—Procedure, 


Where a share in a Survey Number is held by all 
the members of ‘9 Hindu joint family, notice 
to the manager of the family will ordinarily 
suffice forthe purposes of section 206 (1), Berar 
Land Revenue Code, This course would be an 
obvious one where all members other than the 
manager are minors, but where the would-be 
vendor chooses to depart from the procedure laid 
down inthe Code and to rely upon a consent which 
would more properly be described as a definite 
expression of a determination not to exercise the 
right of pre-emption, he and his vendees should be 
careful tosee that the substituted precaution is 
such: as will bind all concerned [p. 60%, col. 2.] 

There is no presumption that where a manager 
does a certain act he does itin the capacity of 
manager, [p. 603, col. 2. j 

Damodhar Vithal v. Damodhar Hari, 1 B. H C.R. 
182, followed. i 

Therə is nothing in the Berar Land Revenue 
Code to militate against the view that every 
co-parcener in an undivided Hindu family has an 
independent right of pre-emption which he cin 
exercise by himself [p 604, col 1 ] 

Allthe co-parceners should be considered ag 
having equal rights of pre-emption antil the 
contrary is shown, [ p. 604, col, 1.] i 
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Where two or more co-parceners are equilly 
entitled to the right of pre-emption the person to 
oe it should be determined by lot. [p, 604, col. 
Appeal against the desree of the Addi. 
tional Distriet Judge, Akola, in Civil Appsal 
No. 123 of 1918, dated the 10th Dasember 
1918, arising ont of Oivil Suit No. 445 of 
1917, dated the 12th July 1912, before the 
Monsif, Malkapur. 

Messra. M, V, Abhyantar and A, 0. Roy, for 
the Appellants. 

Mr. d. V. Kukde, for Respondents: Nos, L 
and 2. 

JUDGMENT.—The plaintiffs in the suit 
out of whioh this səsond appeal arises 
are brothers, the younger being a minor, 
They are .o0-ocaupants with their paternal 
unsle, Bhawan Rao, of a'5-annae, 4-pies 
share of Survey No. 2 in Monz. Janune. 
The rest of the field belonged to the third 
defendant, Narayan Rao, and he sold it on the 
ist January 1917 to the first and aesond defend- 
ants who are the appellants in this Court, 
Bhawan Rao attested the sale-deed whish 
is Exhibit Dl of the Trial Judge’s resord, 

The -plaintiffs sued to pre-empt tha shara 
sold-by the third defendant on the ground 
that notice of the prioa at whioh the said 
defendant was willing to sell was not given 
to them as required by estion 203 (1), 
Berar Land Revenue Code, The vendeos 
pleaded as follows : — 

“The plaintiffs ara the brother’s son of 
Bhawan Rao and they three form a joint 
family and Bhawan Rao is the sarta. The 
sale in question was effasted with the 
express sonsent of Bhawan Rao. He was 
asked at the time of settling the bargain 
whether he would like to purchase the field 
in dispute. He gave the defendants to 
understand that he did not want to purshase 
the field in dispute and he had no objes- 
tion- if the defendants were to purshase the 
same. Assordingly, the sale-deed in question 
was efiested and the signature of Bhawan 
Rao was obtained on if as an attesting 
witness, Bhawan Rao being the manager 
of the family his sonsent to the sale in 
favour of the defendants and his refusal to 
purchase the same himself bind the present 
plaintiffs and they cannot, therefore, olaim 
the right of pre empticn agairs' t^e present 
defendants and they are thus estopped from 
pleading want of notice, Tha claim is 
denied in tota,” ` 


INDIAN OASES. 


{3:21 - 


They ware supported by their vendor who 
made tha following stzian3at:— Ab tha 
time the sawa was sattled with the defend- 
ants Nox. l asd 2, Bhawan Ra», paternal 
unsla of the plaintiffs, was prasasat, Hea 
dil not put forth his slaim to purchase 
the fald in dispute. Bhawan Rio and the 
plaintiffs ara joins andall of them have got 
joint 5-annas, 4 pies shara in the field, Tha 
plaintiffs have, therefore, no right to bring 
this anit.” S 

The plaintiffs, io reply, deniad that Bhawan 
Rao gave any oonsean$ to the sale or was 
present when its terms wara settlei, They 
alleged that thoy wera sepirate from Bhawan 
Rio in masa, though joint in sultivation, 
and did not form a joint family with him. 
They added that, in any case, Bhawan Rao’s 
consent did not banefit tha minor plaintiff 
and so sould not be binding on him. 

The following issues were framed :—- 

1. Whether tha sowda or the sale of 
the field in ‘dispute batwaan tha defendants, 
was done with the consent of Bhagwan Rio, 
plaintiff’s paternal unsle, aa alleged P 

“2 | Did Bhawan Rao represent that he 
did not want to paurshase tha field in dis- 
pute and whother the eongant and ths 
representation of Bhawan Rao as alleged 
estop the plaintiffs from bringing this auit ? 

“3. To what reliefs ara ‘plaintiffs enti'l- 
ed P” 

The Trial Judge found that Bhawan Rao was 
present when the sale was negotiated and de- 
slined to purshase the share as he had only suffi- 
sient money to purchase another field whieh the 
third defendant was desirous of selling. He 
alao held that Bhawan Rao and the plaintiffs 
were atill joint in estate Bhawan Rao bsing 
the manager of the joint family, but that 
Bhawan Rao's aonsent to the sals eould 
not bind his nephews, inasmush as his 
action was not justified by legal naseasity 
and did not benefit either of them. The 
alaim for praemotion was, therefore 
deareed. 

The vyendees appaaled to ths Distriat 
Court complaining that the question of legal 
nesessity or benefit was not pit in issue 
and should not have been made a ground 
of the Tiial Jadzge’s desision and sontanding - 
thas the plaintiffs were bound by the aa-aalled 
consent whish Biawan Rao gave to the 
sala by -d-slintng to bay himself, The 
Additional Distriot Jadge held thai no quos 
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tion of legel neoessity or benefit arises in 
the matter, inasmuch as eash membar of 
- the joint family hasa right of pra-emption 
which he san exersiss independently, and 
relied on Sona‘t v, Radhika (1) as authority 

for this view. He went on to hold that 
the question, if it arose, must be desided 
in favour of the plaintiffs as the vendeas 


had not shown that Bhawan Rao’s astion. 


was expressly ‘taken in .the capacity of 
manager of the joint family and was for 
his 60 sharers’ benefit. He considered that 
the question of benefit or no benefit was 
understocd by the parties to be in issue 
though not expressly sovered by the terms 
of any of the isanes framed and, in this 
connection, cited Muthuraman Ohetiy v. Krishna 
Pillad (2), He also beld, on the authority of 
Bapu v. Anand (3), that the plaintiffs sould 
not be estopped from slaiming pre-emption 
insamush ag they were not served with the 
notise prescribed by sestion 206 (1), Berar 
Land Revenue Oode: he sited Bollapragada 
Ramamurthy v Thanmanna Gopayya (4) and 
Mahamaya Debi v, Haridas Haldar (5) as 
authorities for the proposition that there 
can be no estoppel against the express pro. 
visions of a Statute. The appeal was, there- 
fore, dismiesed and the vendees have preferred 
this second appeal, 


In this Oonrt it is sonsaded for the 
appellants and the  plsintiffs-respondents 
that no question of legal necessity arises. 
In the sircumstanses it is, therefore, unneses- 
gary to consider whether the findings of 
the Courts below on the point of nesessity 
are justified. The contention for the appel- 
lants that the plaintiffs did not deny 
that if Bhawan Rao led the vendor and 
vendess to understand that he would not 
buy tha share, he did so in his opacity 
of manager of the joint family and that 
the assuranos must, therefore, be “taken to 
“have been given in that sapacsify and ao 
“to amount to an estoppel, For the plaint- 
iffs-raspondents, on the other hand, it -is 
contended that thay were entitled to notisa 
of the prise at which the vendor was 


(1) 2 Berar L. J. 114, 
(2) 29 M. 72 
(3) 21 Ind. Cas. 287; 9 N. L., B. 143. 
(4) 36 Ind Cas. 575; 40 M. 701; 4 L. W 48; 20 M. 
` D, T. 129; 3° M. L. J. 281. 

16) 27 Ind. Cas, 400; 42 O. 455; 19 0, W. N.'298; 
E0. C, L. J, 183, 


INDIAN OASES, 


608 


-willing to sell and that the appeal is 


insompetent, inasmuch as it does not ohal- 
lenge the lower Appellate Oourt’s finding 
to this effect. In my opinion, the appellants 
did not in their pleadings set up a case 
sufficient fo deprive the plaintiffe of their 
right of pre-emption. It may well be that 
where a share ina Survey Number is held 
by all the members of a Hindu joint family 
notise to the manager of the family will 
suffise for the purposes of sestion 206 (1), 
Berar Land Revenue Code, This sourse 
would be anobvious one where all members 
other than the manager are minors, and in 
the present case one of the plaintiffs is 
still a minor, but where the would-be 
vendor ehooses to depart from the pro- 
cedure laid down in the Code and to rely 
upon what is termed in this case a sonsent 
but would more properly be dessribed asa 
definite expression of a determination not 
to exercise the right of pre-emption, he and 
his vendees should be careful to see that 
the substituted presaution is such as will 
bind all sonserned. It does not follow from 
the fast that when a managsr does a certain 


-aot he does it in the capasity of manager : see 


Damoiher Vithal v. Damodhar Hari (6), Nor 
do 1 find in the evidenes’ recorded in the 
present sase any indication that Bhawan 
Rao was addressed or purported to aot for any 
one but himself when he attested Exhibit D1 
and intimated that he had no intention of 
buying the share whieh was baing sold. It 
is doubtless true that no member of the 
joint family could predisata that he had a 
definite. sbare in the family part of the 
field, butit is no less true that, under sestion 
299 (2), Berar Land Revenue Code, where 
there are two or more oo-oseupants equally 
entitled to the right of pre emption, the person 
to exercise the right must be determined by 
lot. The person interested in shutting out 
the right of pre-emption should, therefore, 
have been sarefnl to bave the position of 
Bhawan Rao made olear and this was 
evidently not done. 

I do not feel mush pressed by the 
desision in Sonaji v. Radhika (1), that having 
been delivered in August 1895, 8, e., nearly 
fiva months bafore the present Berar Land 
Ravenus Code cams into force. The 
judgmect gives no reasons for holding that 


6) 1B. H.C R, 182, 
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every 60 parcener in an undivided Hindu 
family has an independent right of pre- 
emption which he oan exercise by himself, 
but there is authority in Gandhirp Singh 
v, Sahib Singh (7) for the view expressed 
and I am unable to find anything in 
the praesent Berar Land Ravenue Code 
to militate against it. In the words of 
Petheram, O: J., all the  co-parseneras 
should be sonsidered as haying equal rights 
until the contrary is shown, Saotion 209 (2) 
of the Code lays down that where two or 
more co-parseners are equally entitled to the 
right of pre-emption, the person to exeroiss it 
. Should ba determined by lot and Bhawan Rao 
having presluded himself from pre-empting 
it would seem that the plaintiffs should in 
this way settle, who is to pre-empt. No 
objestion, however, has been taken to the 
form of the Trial Judga’s desree which 
enables both the plaintiffs together to pay the 
requisite money and I shall, therefore, not 
interfere on this ground. 

The appeal accordingly faile ard is dis- 
missed with oosta. In the Oourts below 
costs will be paid as already orderad. 


Appeal dismissed. 


(7) TA. 184; A. W. N. (1884) 823; 4 Ind. Deo. 
(N. 8.) 894. 


OUDH JUwvICIAL COMMISSIONER’3 
i COURT. l 
First OivıL Appear No. 41 or 1919, 
July 20, 1920. 
Present :—~Mr. Daniele, A. J. O. 

Tus OUDH COMMER JIAL BANK, 
Limiter, LUCKNOW —Pustnt.er— 
APPELLANT 
versus 
GUR DIN asp OTs ERE — DEFENDANTS — 


RISPONDENTS. 
Negotiable Instruments Act (XXVI of 1881), s, 64 — 
Hundi—Presentation for payment, whether necessary 
to charge acceptor—‘Other parties,’ meaning of, 


Under ‘section 64 of the Nogotiable Instruments 
Act presentation for payment is necessary in order 
to charge the acceptor of a hundi. The words “other 
parties” in the gection mean parties other than 
the holder. [p. 60°, col 2; p, 607, col. 1] 
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Phul Chand v. Ganga Ghulam, 21 <A, 450; 
A. W. N. (1899: 167; 9 Ind. Deo. (N. s.) 994 and 
Ardeshir Sorabsha Moos v. Khushaldas Gokuldas, 
82 B. 247; 10 Bom. L, R, 268, not followed, 


Appeal against the desres of the Subordi. 
nate Judge, Lusknow, dated the 25th April 
1919, 


Messrs, A. P. Sen and Hari Kishen Dhaon, 
for the Appellant. 

Messrs. Bisheshwar Nath Srivastava and 
Ishwart Prazad, for Respondent No. 3, 

Mr, Daya Kishen Seth, for Respondents 
Nos. 4 and 8, 

Mr. Mohammad Ayub, for Respondent No. 5, 

Mr. H. N. Misra, for Respondents 
Nos. 6 and 7. 

Messre. Niamot-Ullah and Anant Prasad 
Nigam, for Respondenta Nos, 9, 10 and 11. 


JUDGMENT.—The iasues in this appeal 
lie within a very narrow compass. The suit 
was filed on the basis of a kundi by the 
plaintiff in whose favour if was drawn against 
four sets of defendants: 

(:) Gur Din and Rama Adhin (defendants 
Nos, land 2) the drawers ; ' 

(14) oertain persons alleged to bs members 
of the same Hindu joint family with the 
drawers (defendants Nos. 5 to 9); 

(iti) Nanhe Mal the acossptor (defend- 
ant No. 4); 

(iv) Bansidhar, Jagannath and Baohoha 
(defendants Nos. 10 ‘o 12) a9 members of a 
Hinda joint family trading in partnership 
styled ‘Nache Mal Galzari Mal.’ 

The kundi was not raid at maturity ; hence 
the suit. A number of cefenses were raised 
bat were desided in favour of the plaintiff 
bank. Two of these findings are attacked by 
the respondents in this appeal but, as I 
should ba prepared to hold, unsuccessfully, 
The contestirg responcents plead payment 
acd deny that defendant No, 4 accepted tke 
bill cn behalf of defendants Nos. 10 to 12, 

Three points were decided against the 
plaintiff: First, the liability of the defendants 
Nos. 5 to 9, The appellant ascepts this finding 
and there isan end to the case as far as these 
defendants are concerned. Second, that the hundi 
was not presented for payment to the acsepter 
and thia discharges all parties to if from 
liability. Tke appellant assepts the finding 
of fact but denies that the acceptor and the 
drawers gre discbarged thereby. Third, that 
no notice of dishonour waa given io the 
drawers and they are thereby diseharged, , 
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The prinsipal issue, therefore, is :— 

"Is presentation for payment necessary in 
order to sharge; (1) the drawer, and 

(2) the asseptorP” ° 

The sappellant’s learned Counsel admits 
that the case against the drawers is weaker 
than that against the acseptor. After aacept- 
ance the drawer, under section 37 of the 
Negotiable Instruments Ast, ceases to ba 
& principal debtcr and occupies the 
position of surety for the acseptor. The 
argument to be sonsidered below does not, 
therefore, apply to him. A feeble attempt 
was made to suggest that there was a oon- 
trast in the dead dispensing with present- 
ment but the phrase relied on is not suffoi- 
ently definite to be pleaded as a contract, and, 
even if it were, there is nothing in the language 
of the Act to suggest that its provisions 
are subjeat to any special oontract contained 
in the instrument. In one or two oases 
where they are so subjest there is an express 
provision to that effest in the Aot, as in the 
last paragraph of section 61, which was 
added by the Negotiable Instruments Act, 
1881. Usage is expressly reserved by section 
1 of the Act, but there is no evidence on the 
record of any spesial usage affesting pre- 
sentment for payment. The absence of 
notice of dishononr under section 93 is also 
a fatal defect in the case against the drawers, 
The appellant cannot bring the oase within 
avy of the elauses of seation 98. 

The oase against the asseptor depends 
on the construstion of seotion 64 of the 
Act. The opening paragraph of the sestion 
says i— 

“ Promissory notes, bills of exshange und 
eheques must be presented for payment to 
the maker, aooeptor or drawee thereof, 
respcotively, by or on bshalf of the holder 
as hereinafter provided. In default of such 
presentment, the other parties thereto are not 
liable thereon to sueh holder.” 

The question at issue depends on whether 
the words “other parties thereto” inolnde or 
exclude the acaeptor. Two sonstruotions 
are possible. The first, and what seems at 
first sight the more natural ecnstrustion, is 
to read “other parties” as meaning parties 
other than the person to whom the bill must 
be presented for payment. A promissory 
note must be presented to the maker, a bill 
of exchange to the aoseptor, and’a sheque 
to the drawee, Failing such presentment the 
= 
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maker of the promissory note, the aceeptor 
of the bill of exshange and the drawee of the 
eheque may still be liable but no other party 
to the instrament will be. The other son- 
atruotion is to read “the other parties thereto” 
as meaning parties other than the holder, 
It is objested to this sonstrustion that, as the 
holder himself could never be liable, the 
phrase “other parties” is out of place. But, 
obviously, the holder isa party to the bill, so 
that there is nothing strained or unnatural 
in using the words “other parties” to convey 
the meahing suggested, 

A third suggested sonstrustion, namely, 
that it was intended to exolude any person 
falling under the denomination of maker, 
acceptor, or drawee, whether of a bill, note 
or cheque, is ruled ont by the word “respeos- 
tively” in the firat sentenos. Moreover, ex- 
cept in Chapter II the word “ maker ” is used 
only of a promissory note, and the word 
“acceptor” only of a bill. “Drawee” is 
sommon to both bills and cheques but the 
drawee of a bill as suoh is under no liability, 
His liability only aserues when he accepts 
the bill, 

The arguments for the appellant may ba 
summed up as follows :~— 

(i) The Negotiable Instruments Ast olose- 
ly follows English Law on the subject, and 
under English Law presentment for payment 
is not necessary to charge the prinsipal 
debtor. 

The argument is not, of sourse, conclusive, 
There are admitted differenoes between the 
two, and English Law is only a guide when 
the construction of the Actis doubtful, 

(ii) Mr. Chalmers in his commentary on 
the Law of Negotiable Inatruments in British 
India supports this view. He refers (4th 
Edition, page 241) to the rule of the Common 
Law that adebtor must seek ont hia creditor 
and pay him, and then saya : 

“The maker cannot take advantage of any 
informality in the presentment to him,,...,... 
Seotion 66 whioh requires that a promissory 
note or bill made payable at a specified period 
after date or sight thereof must be presented 
for payment at maturity, may seem to be an 
exoeption to the general rule as to the liabi- 
lity of the principal debtor; but the objeat 
of this sestion is to speeify the time for pay- 
ment (when such is necessary) and not to 
relieve the maker or aseeptor from liability in 
the event of default.” 
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(st) Such authority as there ia isin favour 
_of the appellant’s view. The cases are not 
very numerous but there are, as it happens, 
cases in three High Courts, namely: 

Ramakisinayya v. Kassim (1), Phul Chand 
y. Ganga Ghulam (2) and Ardeshir Sorabsha 
Moos v. Khushaldas Gokuldas (8). 

On the other side I have been referred to 
the ease of Nanhey Mal v. Ohart Ram (4). 

That oase is not directly in point but it 
does contradict the view that aocseptanse is 
never nesessary to render the principal 
debtor liable. In this sase the bill bad never 
been presented for asseptance, so that the 
drawer was the prinoipal debtor. It war, 
however, held that the drawer was not liable 
unless the plaintiff could bring the oase witb- 
in one of the exeaptions contained in section 
76. The view of sestion 64 taken by the 
Court is stated in the following paseage :— 

Section 64 of the Negotiable Instrnments 
Ast provides that a bill of exohange must be 
presented for payment in the manner men- 
tioned in that and subsequent seotions, 
Sestion 76 provides that no presentment for 
payment is necessary in certain sirsum- 
atanoeg,” 

(sv) Anargument is drawn from the differ- 
ences between the languages of sestions 61 
and 62 (“no party thereto is liable”) and the 
expression ‘other parties” in section 64. 
This point will be considered later, 

(v) Section 32 has been referred to as lay- 
ing down, in the widest term, the liability of 
the acseptor to meet the bill at maturity, It 
is clear, however, that this liability is sub- 
jeot to any sonditions imposed by special 
gestions of the Act (e. g, under seation 68 
with reference to a bill of exchange or promis- 
sory note drawn and accepted at a particular 
place). 

The argument on the other side is based 
on the language of the Ast. The re- 
. §pondents’ constroation is the only possible 
sonstruction if the latter portion of the 
section is to have any meaning at all. The 
last paragraph of the section sonsista of an 
exception and is worded thus:— ~ 

Haception,— Where a promissory note is 
payable on demand and is not payable at 


(1) 13 M. 172; 4 Ind. Dec. (N. 8.) 832. 

(2) 21 A. 450; A. W. N. (1899) 167; 9 Ind. Dec, 
(N. a.) 994, 

(8) 82 B. 247; 10 Bom. L. R, 268. 

(4) 48 Ind, Oas. 369; 41 A. 40; 16 A, L, J. 899, 
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a specified plase, no prasentmant is nesa3sary 
in order to sharge the maker thereof,” 

lf the exseption is that in one particular 
oase presentment is not nesessary to oharge 
the maker of a promissory note the general 
rule must be that presentment is necessary, 
If, however, ` other parties” in the first part 
of the section means “parties other than 
the maker of a promissory note or the 
acsaptor of a bill” presentment is never 
nesessary in order to sharge them and it 
is immaterial whether the note is payable 
on demand or at a spesified place or other- 
wise. The exception is uo exeeption at all 
but an illustration of the rule, and an 
illustration which sarves no useful purpose 
but merely tends to sonfuse the mind of 
the reader. In order to make it an excaption, 
the rule must be that in other casas present- 
ment for payment is neossssary in order to 
charge the maker of the note. In short, 
according to this construction, the rule to 
be dedused from the first part of the sestion 
is that presentment of ẹ promissory note is 
only nesessary -in the case of persons other 
than the maker; the rule to be dedused 
from the second part is that presentment 
is necessary to soharge the msker exoept in 
one particular case which is stated as an 
exception. 


This argament seems to me sonolusive. 
A osoustrustion of the earlier part of the 
sestion. which makes nonsense of the later 
part cannot be sorrest. But the maker of 
a note and the asceptor of a bill stand 
presisely on the same footing. If “other 
parties’ has reference to the persons mən- 
tioned in the first sentence of the sastion 
it excludes them both. If it means parties 
other than the holder it exeludes neither 
of them. L should have felt considerable 
hesitation in differing from the authorities 
whioh Haye been cited, but the point has 
never really been disonssed, :t seems to 
have been taken for granted that the section 
merely reproduses English Law. 


The inclusion of oheques in the section 
furnishes a further argument in favour of 
the respondents’ view. It oan hardly have 
been the intention of the Legislature that 
the banker on whom a cheque is drawn 
should be bound to pay it without its 
being presented to him for payment. He 
has no means otherwise of knowing of ita 
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existence. In the coase of a sbeque not ihe 
drawee but the drawer is the  prineipal 
debtor (seotion 32). Moreover, the Aot 
contains a special provisior, section 31, defin- 
ing the liability of the drawee, whish is 
to pay ‘when duly reqnired to do so” 
provided he has funds of the drawer in his 
banda, 


The argument drawn from the language 
cf sections 61 and 62 oarries little weight, 
The use of the words “parties” or “other 
parties’ in the Aot is not always consistent. 
Thue, in section S—a section whiah the 
appellant might have” sited in his favour 
—the holder is defined as the person 
entitled to recover the amount due on the 
bill from the parties thereto. On the other 
hand, there are many s3etions of the Ast 
in which “parties” is used as icoluding the 
holder, e.g, seotion 43, Hxeseption Il and 
the second paragraph of sestion 4%; and in 
sestion 386 the holder is contrasted with 
prior parties. In section 93 the words “all 
other parties” are used in contrast to the 
holder in exactly the serse contended for 
by .the respondents (“The holder thereof... 
must give notise that the instrament has 
been so dishonoured to all other parties 
whom tke holder seeks to make severally 
able thereon”). It will be noticed that in 
-this seetion a separate provision is inserted 
to exslude the maker of the dishonoured 
note or the drawee or the acseptor (uot the 
acceptor cnly) cf the dishononred bill. 


For the above reasons, it appears to me 
that the lower Appellate Court was right 
in corstruing the words “other parties” as 
meaning parties other than the holder, and 
I deside assordingly.. The result is that 
the appeal faila and it is accordingly dis- 
missed with eostas, 


Appeal dismissed. 
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SIND JUDICIAL COMMISSIONERS 
COURT, 
Sreconp Civic Appeat No. 28 or 1916, 
January 28, 19:9. 

Present :— Mr. Kinoaid, A. J. C. 
BAHADUR, son or DINO— 
APPELLANT 
VETSUS 


GELOMAL AND OTHEsS — 


RESPONDENTS. 

Instalment decree—Instalments, default in payment 
of— Acceptance by decree-hoider, whether amounts to 
waiver- Waiver——-Question of fact—Appeal, second— 
Question whether can be ratsed—-Limitation, 


On 3lst August 1910 R. obtained an instalment 
decree against A. the amount being payable by 
yearly instalments on the 15th February of every 
year. 4. made default and paid the first instalment 
on ?nd June 1912 and further sums were paid on 
29th April and Wih November 1914, On 18th 
May :915 R applied to execute his decree for the 
balance due, but was met with the objection that 
the right to execute having accrued to him on lëth 
February 1912, and more than three years having 
elapsed since then, the application was barred by 
limitation. On appeal it was held that the appli- 
cation was within time on the ground that the 
acceptance by R.of the instalment on 2nd June 
1912 amounted to a waiver of hisright to en. 
force -execution for the whole amount due under 
the decree. In second appeal it was urged that 
the question of waiver not having been raised in 
the Original Court the Appellate Court erred in 
going into it, and that that Court was wrong in 
finding that R. had waived his right : 

Held, :1) that the question whether or not there 
was a waiver wasa question of fact and the finding 
on that question could not be challenged in second 
appeal: | p. 609, col. 1.] 

(2 that, in any case, R. from the moment of his 
acceptance was barred from enforcing the right 
which was his by reason of A’s default, and A. 
became barred from pleading that limitation ran 
from l6th February 1912. [p. 608, col. 2.] 


JUDGMENT.—The fasts of this appeal 


‘are, shortly, as follows :—- 


Respondents obtained an instalment deeree 
on the 3lst August 1910 against the ap. 
pellant for the sum of Rs. 4,150-00, The 
sum was payable in yearly instalments of 
Rs. 800 with interest at 6 per oent. 
Bash instalment was due on the Lith of 
February of every year, The first instal. 
ment fell due on the 15th of February 
1b11, The aceond instalment fell due on the 

5th of February 1912. On neither of these 
dates, however, were the instalments paid to 
the judgment-sreditor, But on the 24th July 
1911 the jadgment-debtor paid and the judg- 
ment-sreditor ascepted the sum of Re, 309 


608. 
BAHADUR V, GELOMAL, 


on the 2nd June 1912,in the same way the 
judgment-debtor paid and the judgment- 
creditor accepted the sum of Rs. 300. 
Further sume were paid by judgment- 
debtor and accepted by the judgment-sreditor 
on the 29th April and on the 17th of Novem- 
ber 1914. , 

On the 18th of May 1915 the judgment- 
creditor applied to exesute his decree to 
the amount of Ra, 415 the balanga due 
agcording to the saloulation mentioned in 
the exesntion application. The judgment- 
debtor resisted the exeoution upon the ground 
that the judgment-oreditor’s right to sue 
for the full amount under the decree 
aoorusd to himon the 15th February 1912. 
As more than three years had elapsed 
that application, acsording to the judg. 
ment-debtor, was time-barred. This objec- 
tion commended itself to thelearned Judge 
of the First Court and on the 18th of Sep- 
tember 1915, he dismissed the application 
for execution as time-barred, Against this 
order the judgment-oreditor appealed to 
the District Court of Larkana, On the 
29th of May .1916 the learned District 
Judge reversed the order of the lower Oourt 
finding that the application was in 
time and direeted the lower Oourt 
to re-admit it and to dispose of it acoording 
to law. The view of thé learned District 
Judge was that acseptanse by the judgment- 
sreditor of the sum of Rs. 300 on 
June 2nd, 1912, amounted toa waiver of 
his right to enforse exesution for the whole 
amount due under his desree. In view of 
this waiver of the 2nd June 1912, the 
judgment-oreditor was not time-barred on 
the i£th of May 1915, when he filed his ap- 
plication to exeoute his deoree. 

Against tbis order of, the learned District 
Judge the judgment-debtor has appealed 
to this Court. Two main points wera urged 
by the learned Pleader for the appellant, 
The first was, that the learned District Judge 
erred in going into this question of waiver 
when “it had not been taken in the first 
Court. In any oase, he should have given 
to the judgment-debtor an opportunity of 
oalling evidence on the point. I am not of 
opinion that there is any good ground for 
this objection. There was no reason why 


the judgment-debtor should have been 
allowed tocall fresh evidence. The fasts 


were there before the learned District Judge 
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and admitted . by - bath sides, namely, that 
the instalments were not paid by the judg- 
ment-dJebtor on the 15th of February 1911 
and 1919 bat wers paid by him and 
assepted by the judgmoent-sreditor onthe 
24th of July 1911 and on the 2nd of -Jana 
1912. Nor was there any reason why the 
learned Judge should not hawa considered the 
point whether or not there had b3en a waiver. 
It was a question of fast, as was held 
in Bhagwandas Feroomil vy. Menghraj (1). 
The first Appellate Court is empowered to 
go into questions of fast. 

The second argument of the learned 
Pleader is that the lower Court was wrong 
in finding that the judgment-sreditor had 
waivad hia right to sue. As I have already 
observed, if has been held in Bhawandas 
Feroomal v. Menghraj (1) that the question 
whether or not there has been a waiver 
is a question of fast. As the Distrist Judge, 
Larkana, bas found that there was a waiver 
in this oase we are prasluded from ques- 
tioning that finding. 


At the same time, wa think that it is 
only fair to say that wa oonsider that 
finding poerfestly justified by the fasts of 
this ease. When the judgment-debtor 
went to the jadgment-sreditor with the 
instalment due by him on the 15th of 
February 1912 it was open to the judg: 
ment-oreditor to say that he would not 
acsept in Jane what should have been 
paid in February ;that he intended to en. 
forse the right whieh was his by law, that 
is to say, that he intended to apply for 
exesution for the whole amount due under 
his desree. Hedid not shoose to follow 
that sourse, He aocepted the moneys tən- 
dered to him by the judgment-debtor, 
What then besame the position of the 
parties ? The judgment-oreditor, from the 
moment pf his accaptanse, was barred from 
enforsing the right which was his by 
reason of the judement-debtor’s default. In 
the same way, the judgment-debtor besame 
barred from pleading that limitation ran 
from the 15th of February 1912, This 
view of mine finds support in the Full 
Bench oase of Kashtrom vy. Pandu (2). - 
Therein Sir Lawrence Jenkins, O. J., observed: 
“ The true view appears to me to be, that, 


(1) 45 Ind. Cag, 824; 115. L. R, 120, 
(2) 27 B, 1; 4 Bom. L, R. 688, 
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though there may be failure to pay punstual- 
ly under sn instalment deoree, still the 
subsequent sondast of the parties may pre- 
elude either of them from afterwards asser- 
ting that payment was not made regularly 
and in satisfaction of the obligation under 
the desree.” The learned Pleader for the 
appellant argued that in Bhawandas Feroomal 
Menghraj (1) there was a similar acsept- 
v. anso of an overdue instalment but there 
the learned Judges declined to acsept this 
as sonclusive proof of waiver, The learn- 
ed Judger, however, merely based their 
decision upon the finding of the fast of 
the lower Court that there was no waiver. 
The sirsunstansas, too, of that ose ware 
distinguishable from the present. There 
the judgment debtor had paid Rs, 30000 
and these Rs. 30000 has not been paid in 
sum; equivalent of any one inatalmsnt or 
multiple of ong instalment, It was, thera- 
fore; impossible to say that, at any given 
time, the judgment- oreditor was acsepting 
any, particalar instalment aud that, there- 
fore, he waived hia rigbt to apply for exe 
oution for the whole deoree. Here, how- 
ever, the learned Judge had found that the 
payment of 2nd Jane 1912 of Rs, 33 100 
wiped off within an anna of two what 
was'due by the judgment debtor on the 
15th February 1912. The learned Pleader 
for the appellant has questioned the asou- 
racy of this finding. But we. must be 
bound by the desision of the learned District 
Judge who had materials bafore him whioh 
have not been supplied to us. We, there 
fore, find that the decision of the learned 
Judge of the District Court on the. ques- 
tion of the fast whether or nos there was 
& waiver by the judgment oreditor was a 
decision fully’ justified by the facts before 
him, That being so, it isa finding of faot 
which is binding on us, ` ° 

We, therefore, sonfirm the order of the 
lower Oourt and dismiss this appeal. In 
view of the imporfanos of the questions 
of law involved | ih this matter, we think it 
is only right that the parties should bear 
their own costs in this appeal, 


Appeal dismissed, 


MADRAS HIGH COURT, 
Civit Appran No. 4: or 1917, 
| April 29, 1920. 
Present :—Mr. Justice Oldfield and 
Mr. Justice Phillips. 

Sri VADREVU RANGANAYAKAMMA 
GARU (Dean) AND ANOTHER— DEFANDANTS 
~ APPELLANTS 
versus 


RYALI SOMASUNDARA RAO— 
PLAINTIFE —- RESPONDENT. 

Hindu, Law—Widow—Adoption—Consent of kins- 
men to adoption—Court, right of, to interfere--Hus. 
band’s daughter’s son, whether should be consulted— 
Upanayanam ceremony, performance of, when valid — 
Irregular performance of ceremony, whether bar to 
adoption—Custom—Adoption—Andhra or Telugu 
Brahmins—Daughter’s son or sister’s son, adoption of, 
whether valid. 


Inasmuch as the law imposes a responsibility 
upon kinsmen in granting., their consent to an 
adoption the Court cannot interfere with their 
exercise of it, the right of the Court to scrutinize 
the kinsmen’s reasons extends only to those 
cases in which consent is refused. [p. 614, ool. 1.) 

Tce son of the daughter of a deceased Hindu is 
not one of the gnatis whom it is necessary for 
the deceassd’s widow to consult regarding an 
adoption, and the absence of such consultation 
would notrender invalid an adoption made by the 
widow. [p. 618, col 2.] 

In order to ‘render the Upanayanam ceremony 
of a boy valid, it must be performed by the 
father, or, in his ab$ence, by another kinsman in 
the family to which the boy concerned actually 
belongs, the performance of the ceremony ina 
family which the boy has not entered is invalid, 
and the irregular performance of the ceremony in , 
a family into which the boy is wrongly believed to 
have entered is a nullity, and is no barto the 
subsequent adoption of the boy into that family, 
[p. 619, col. 2.) 

The custom of adopting a daughter’s son ora 
sister’s son obtains among Brahmins of the Andhra 
or Telugu portion of the Madras Presidency.- [p. 
630, cols. 1 & 2.] 

Appeal against the derose of the Court of 
the Temporary Subordinate Judge, Rajah- 
mundry, dated the llth August 1916, in 
Original Suit No, 81 of 1914, 

This appeal came on for hearing on 
the 15th, 16th and 17th of April 1919, 
and the aase stood over for tonsideration 


till the 29th of April 1919. 


FAOTS,—The propositus left a widow 
who adopted her sesond daughter’s son in 
1900. The adoption, alleged to be made 
under anthority, was set aside on the ground 
that the authority was not made out, Then, 
the 2nd . defendant, that daughter's son, 
was again -adopted, alleging consent of 
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sapindcs. Tbe question was whether the 
adoption was valid for the following reasons :— 
(1) A danughter’s son cannot be adopted. 
(2) There was corruption in getting the 
consent of sapindas, (8) The plaintiff (a 
daughter's son) should have been consulted 
as:the next revarsioner. (4) The upanayanam 
of the adopted boy. was performed in the 
natural family in effect. 

The Hon’ble Mr. S. Srintcasa Ayyangar 
{Advocate-Gsneral, with him Messrs <A. 
Krishnaswamy Atyar and S. Aravamudu 
Ayyangar), for the Appellants.—The first 
question I shall argue ir, “whether the 
consent of the daughter’s son’ is neces 
gary to validate the adoption.” “ Sapinde” 
jin refsrenos to adoption means- only agnatio 
sapinda, the consent of a majority of 
whom ia sufficient. The daughters son 
is only a ooguaté. The word in the texts 
is jati (gnatiy and the object of adoption 
iteelf i is to introduse a gnati or agnate into the 
family. This very purpose of adoption ig 
denied if the consent of a person who is the 
nearer heir to property were required, The 
daughter’s son is only a bhinna gotra sipinda. 
See Vyavahara Maynkha (page 57 of the 
translation of Dr, Mandlik). VWeerabasavira u 
Pantulu v. Balasurya Prasadu Rao (1). 


Adusumalli Krishnayyae vy. Adusumalle 
Lakshmipatht (2) refers to the text of 
Yajnavalkya, 


Mandlik’s Hindu Law, page 57, 2 Strange’s 
Hindu Law, page .15, Mayne.’ Hindu Law, 
Article 211, If the theory that the consent 
of sapindas is required Lesause they are the 
protestors of the widow ie acsepted, it is 
obvious thata member of another family, 
ê, g.a Ganghter’s son, oaonot ba the pro- 
tector. See Ramnad case [Oollector -of Madura 
y. Moottoo Ramalinga Sathupothy] (3) and 
Subrakmanyam v, Venkamma (4), Tk. asn- 
sent of the nearest gnaits is sufficient, See 
Rao Rama Rao v., Narasimha Nayanini Varu 
(5), Veerabasavarzju Pantulu v, Balasurya 
Prasdda Kao (|). “Ses the text explained in 

(1) 48 Ind. Oas. 706; 41 M. 998; 28 M. L. T. 1; 17 
A. L. J. 34; 36 M, L. J. 40; 28 C. W. N. 251; 290, L. 
J, 184; 9 L, W. 243; 21 Bom. L. R. 288; 1 U.P, L. R. 
(P. C:) 18; 45 I. A. 265 (P. C.). 

(2), 32 Ind. Cas. 253; 20 M, L. J. 265 at p. 269; 19 
M. L.T 

(3) ea 1. A. 397; 10 W. R. P. 0. 17; 1 B. L, R, 
P. C. 1; 2 Suth. P. O. J. 135; 2 Sar P, C.J. 361; 20 
E. R. 389; 3 Mad. Jur. 298; 1 Ind. Deo. (N. 8.) 1. 

, (4) v6 M. 627 at p. 635; 18 M. L. J 289. 


‘ (5) 28 Ind, Cag, £92; 28 M. L, J. 363; 2 L. W. 286.. 


Adusumalli Krishnayya v. Adusumalli Laksh- 
mipatht (2). Acoording tothe texts the father 
of the husband, if alive, is the person to be 
first consulted. But if the right to tbe 
property is taken as the text, the daughter’s 
son should have preceded the father but it 
ia not soin the texts, 

If interest in property ia the test, the. whole 
body of reversioners will haya to consent. 
(A reversioner’s suit is held to be a repre- 
sentative suit). 

Upanayanam being a purely religious affair 
cannot interfere with affiliation because it 
was in a wrong family exoept in. the case 
of Brahmins. See Parvatzbayamma v, Bama- 
krishna Rau (6). If an adoption is invalid 
it is as if it never took place and anything 
done thereunder shares the same fate, 
Bewant Sankara v. Ambabay Ammal (7). 

The presumption of law is that sonsent is 
proper, Venkutakrishnamma v. Annapur- 
namma (8), The bona fides or motiva of the 
widow is quite immaterial. 

Mr. C. Narsyanamoo:thy (with him Mr. 
P. Somesundram), for the Respondent refer- 
red to Ramnad case (Collector of Madura 
v, Mcoltoo Ramalinga Sathupathy| (3), 
and Adusumails Krishnayys v, Adusu- 
malli Lakshmipatht (2), and said that the 
test ir, who are the persons interested in the 
property and so a daughter’s son who is the 
nearest presumptive heir is a person to be 
sonsulted, for the object of adoption is mainly 
seoular and only sesondarily spiritual. 

[Pxiitres, J.—Has the daughter’s son any 
interest in substituting an heir to the deseas- 
ed propositus ?] 

Yer, he has, 

[PplLLles, J.—Apart from his interest in 
the property PJ 

The daughter’ s son is a sapinda and he 
would susceed in preferense to the agnates, 

(Parties, J.— What interest has he in the 
adoption in its spiritual aspeot ?] 

He gives three'pindas, one of whieh goea 
to the maternal grandfather. ; 

Sankuru Suryanarayaha v. Sunkuru 
Ramadoss (9), itis interest in the property. 


(6) 18 M. 145; 6 M. L., J. 4% 6 Ind. Deo. (N. sy 


0. 

(7) 1 M. EH. O. R. 368, 

(8) 23 M. 4814; 10 M, L. J. 73; 8 Ind. Des. (N.s) 
4l. 


(31 43 Ind. Cas. 526; 4l M. 604 at p. 605; 22 M. L, 
T, 601; 34 M, L, J. 87 at p. 92; 7 L, W. 72; (1918), M. 
W, N. 205. 
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that is the primary criterion, The spiritual 
question somes only next. 

Sirkar’s Hindu }Law of Adoption (Tagore 
Law Lestures), page 259, quoted with appro- 
val in Bajrangi Singh v. Manokarnika Bakhsh 
Singh (10), (where the comparison between 
adoptions and alienations is dealt with). 

{O.orietp, J—This is praotioally over- 
ruled by Rangaszmz Gounden vy. Nachiappa 
Gounden (11). | 

Not on the present question, but only upon 
porrender and estoppel. 

The daughter’s son is a gnati. The word 
gnati’ means ordinarily “ relative.’ 

Manv, Ohapter V, page 148. (West ani 
Babler, 1008), Yajnavalky2, Chapter I, 
pl, $3 Ltranslated in Adusumallt Krishnayya 
Adusumalli v. Lakshmip iti (2). 

The only word used is ‘gnate’, for after 
the “gnatie’? in the rank of proteotors of the 
woman somes the King. Sn, unless the word 
means and aovers all relations, how oan the 
King some in? I submit that it is not used 
in the restristed sense of sgna‘is relations, 

(‘Parutps, J— What is its primary meane 
ing P| 
_ LMr. A. Krishnaswamy Aryir,—Apte in 
his Diotionary gives the meaning as ‘agoates’ 
sollestively |, 

Manu, Chapter IX, pl. 3. 

Narada (Ghose’s Hindu Law, Volame J, 
page 323). “The relations of her husband” 
are the words. 

Advosate-General.— The words are “tatya 
tesham,” [ Bamnad casz] Oollecior of Madura 
y. Moottoo Ramalinga Sathupathy (3). 

These texts are quoted also in sase of 
alienations by the widow. 

j- Strange’s Hindu Law, at pages 244, 246, 
247. 
Oollector of Masulipatam vy. Oavaly Vencata 
Narrainapah (12), (where the question of a 
woman’s powers to alienate is disaussed.) 

Musammat Bhoobun Moyes Debia y. Ram 
Kishore Achara; Ohowdhury (19). 


(10) 35 I. A. 1 at pp. 14, 15;304.1;12 C. W.N. 
74; 9 Bom, L, R. 1s43; 6 U. L.J. 768,3 M. L.T, 
5 A, L J. 1; 17 M, L, J. 6053; 11 O C. 78 (P.O), 
` (11) 60 Ind. Cas, 493; 46 I. A. 72; 36 M. la, J. 493; 
17 A. L. J. 538; 29 O. L. J. 539; 21 Bon. L, R, 649; 
28 O, W. N. 777; (1919) M. W. N. 2823; 42 M. 523; 26 
M. L, T, b; 10 L. W. 105; 1 U, Peli, R. (P. 0.) 66] 

(12) 8 M, L A. 529 2 W. R, P.O. 61; 1 Sutk, P 
O. J. 478; 1 Sar. P. O. J. 820; 19 E. R. 631, - 

(13) 10 M. I. A. 210; 3 W. R. P,O.15; 1 Suth 
P. 0. de 574; 2 Sar, Ẹ; C. J Ik}; 19 E, R. 978.) 


The immediate reversioner is the first 
person to be sonsulted. Here it is the 
daughter's son. 

[Patuues, J.—Suppose tha father-in-law is 
alive, the texts plaoe him a3 the first person 
to be consulted. 

In an undivided family, the father-in-law 
is the immediate raversioner. The desisiona 
hold tha texts as applying only to undivid- 
ed families., When a new 09-parsener is 
sought to be introducsd. In sush a oasa, the 
danghter’a son cannot some in at all and 
the agnates alone come in, 

In the sasa of divided: families, the daugh- 
ter’s son is the most sonserned and so he 
must be osonsulted. The texts do not 
exolude him. 

Sham Sundar Lal v, Achhan Kunwar (14), 
The ass3nb of the daughter and daughter’s 
son alone was held suffisienf, 

Vinayak v. Govind (15) and Debi Prosad 
Ohordtry v. Golap Bhagat (16). 


O. the effsct of uprnayanam. 


The law is that a boy whose upanayanam 
is parformed in one gofra'is unfit for adop- 
tion into a different gotra. Even though the 
upanayanam is by a strafiger or preceptor, 
It is a purely religious -osremony and has 
nothing to do with gotra, 

(Ororen, J.—How ean it be said then 
that it bars a subsequent adeption P] i 

So say the texts. Parvatibayamma v, 
Ramatrisina Rau (6). Bhattasharja’s 
Hindu Law, Volume I, page 454, The paña- 
yanam is, no doubt, good. Inno cireume 
stances san it become invalid. 

(Parnus, J—Muthuswamy Aiyar, J., 
seoms to think differently. ] 

But it was not nesessary to deside that 
point in Pervatibayamma v, Ramakrishna Rau 
(3). At beat, itis only an obiter dictum, 

As to the natura of the upanayanam, see 
Manu, Chapter If, pl. 28, Viraragava vV. 
Ramalinga (17) and Ginga Sahat v. Lekhraj 
Singh (18). 

Upanayinam is a bar. Sse Mayne, page 


(14) 21 A. 71 at pp. 79, 81 (P. 0,); 2 C. W. N, 729; 
25 I, A, 188; 7 Sar. P. O. J. 417; 9 Ind, Dec, (N, 8.) 


55. ; 
(15) 26 B. 129 at pp. 138, 134; 2 Bom. L. E, 820, 
. (16) 19 Ind, Cas. 273; 40 O, 721 (F. B.) at pp, 766, 


i 783; 17 O. W. N. TOL; 17 0. L. J, 499, 


(17) 9 M. 148 at pp. 161, 163; 8 Ind, Deo, (x, 8.) 
500. 
(18) 9 A. 253 at pp. 292, 304; b llndJiDeo, (xN. s.) 
4 
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179. Veraragava v. Ramalinga (17), Ganga 
Sahat v. Lekhraj Singh (18). 

‘ Dat'aka Mimamsa (Ghose, Volume Ii, 
pages £0 38). 


As to the consent obtained. 


Consent must be obtained bona fide, (The 
evidence was dealt with by Mr. P, Somasun- 
daram). ° 


. The Hon'ble the Advocate. General in reply. 
-There is no analogy between an alienation 
whish is a purely secular aot and an adoption 
whioh is both spiritual and secular, Kannepalls 
Suryanarayana v. Pucha Venkataramana (19). 
The essentialobjest of adoption is sontinuance 
of the spiritual benefits, Madana Mohana 
Ananga Bheema Deo v, Purushothama Ananga 
Bhesma Deo (20) (todisoharge the obligations 
of a pious Hindu). The only resemblance is 
that the assent of sapindas within eertain 
degrees is required fór both. But the 
sopsent is not a oondition precedent, to an 
alienation while express assent is to an 
adoption. For an alienation the nearest 
sapindas of the same degree must all consent. 
It is not so far an adoption. 
, In the Marriage Ohapter of the Mitakshara, 
no doubt, ‘sapindas’ is used to include both 
gotraja and bhinna gotra sapindas. Baut 
in the Ohapter on Inheritance, the former 
alone are inoluded. i 

Mitakshara, Ohapter If, seotion b, pl. 5 
(Stoke’s Translation). 
-Mayne’s Hindu Law, page 711. See (Ramnad 
case) [Oollector of Madura v. Mootico Rama- 
linga Sathupathy] (3). The right of giving 
assent is confined to gotraja sapindas and does 
not extend to bandhus. Bo 
` (Mr, Narayanamoorthy referred to Ram- 
ohandra Martand v. Vinayak Venkatesh (21) 
where the bandhus are held to be, inoluded 
under sapindas. | 

Bandhus are sapindas except in matters of 


(19) 29 M. 882 at pp. 388, 889 (P. O>; 100. W N 
8 Bom, L. B. 709; 3 A. L. J. 702; 38 I, A. 145. 

(20) 46 Ind, Cas, 481; 41 M. 855 at p. 859; 35 M. 
L. J..138; 5 P. L. W. 179; 8 L. W, 167; 16 A. L. J, 
736, (1918) M. W. N. 62]; 24 M. L. T. 281; 28 0. L. 
158. (P. 0.) . 

(21) 25 Ind, Cas. 290; 41 I. A. 29C; 18 0. W. N. 
1154; 27 M. L, J. 388, 1 L. W. 831; 10 N. L. R. 112; 
16 M. L., 1.447, (1914) M.. W. N. 835; 16 Bom, L, R, 
868: 12 A. L. J. 1281; 20,0. L., J. 578; 42 O. 884 


(P. 0). 


inheritanee. A danghter’s sen is only 
of the same kind as a eister's son or an 
aunt’s son, Mayne, page 789. See also Mand- 
lik’s Mayukha, page 57, West and Buhler 
(page 1006). ‘ Grati? refers fo the ‘ gentile’ 
relatives. Vithoba v, Bapu (22) (a case of 
adoption) ; Sabdasthooma Mahanidhi, page 
197; Ghose, Volume J, pages 677 and 182 
(gnati agnate). 

Gnatt is a term of art and does not 
inolude a bandhu, 

The texts are sallented in Colebrooke’s 
Volume IJ, pages 107-109, re the disabilities 
of the woman, and itis quite plain that the 
agnates alone are referred to, the words being 
“tesham jatya” (their gnatis). 


Stoke’s Hindu Law Bookr, page 57°, gives 
the text that uwpanayanam is a bar, (Dattaka- 
Mimamege, section 4, pl. 30). The view is 
that upanayanam is a part of affiliation. Assum- 
ing it is right, the present sase is different, 
in that upanayanam was performed in the 
adoptive family though wrongly, See also 
Viraragava v. Ramalinga (17). {f the afilia- 
tion is by giving and taking alone, then 
upanayanam is not material to it. Sea per 
Shephard, J., in Parvatibayammu vy. Ramae 
krishna Rau (5), See also Samskara Rat- 
namala and Dharmasindhu. It is essential 
that the investiture must be by the father, 
if alive, or at least by a gotraja. See also 
Nirnaya Sindhu, Smriti Ohandrika. The 
upanayanam, if vaild, no doubt fixes’ the 
gotra. 1f invalid, it oan ba performed again, 
The upanayanam as it was performed in the 
adoptive family under an invalid adoption is 
of no binding foroe. The correst view is 
given in Parvatibayamma vy. Ramakrishna Rau 
(6). . There is no-authority for the position 
that an upanayanam performed in a wrong 
gotra must be taken to beas if it was per» 
formed jin the natural father’s gotra In 
order to be efficacious, if must be performed 
in the right gotra by the right person. 


Dattahomam is not necessary in the case 
ofadanghter’s gon. . 

See Mandlik, page 472. Hven a valid 
upanayanam is no bar. Ghose’s Hindu Law; 
page 6d:. The earlier view must be regard. 
ed as sonsiderably affeoted by the later 
decisions. Saroar (Adoption) takes the same 
view. See at page 365. 


(22) 15 B, 110 at p, 188; 8 Ind, Deo, (N, 8.) 75, o 
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JUDGMENT. 

4 OLDFIELD, Je—The question in this sase 
ie, generally, whether 20d defendent is the 
adopted son of the late Zamindar of Vegay- 
ammapsta. Plaintiff originally denied that 
any adoption oeremony had been performed 
‘buf he abandoned that position at the trial. 
‘There and here he has pressed only four 
objections, two to the consent of the kingmen, 
‘which, in the absenos of authority from her 
decaased husband, lst defendant, the widow 
yequired to enable her to make a valid 
adoption, and two to the sapasity of 2od 
‘defendant to be adopted. I deal with them 
in order. 

OF the kinsman, two, Bhimasankara Row 
and Suryaprakasa Row, died duriag the 
trial. Neither informed Ist defendant of 
his reasons for not consenting to the adop. 
tion. Vide Venkatakrishnamma v. Annapur. 
namma (8). The former in fact did not rafuse 
his sonsent explicitly. Part of the lower 
Oourt’s judgment is ossupied with their 
failure to consent. Bat nothing has baen 
said regarding it by plaintiff in this Oourt 
and J, therefore, turn atonse ts his attack 
on the four kingsmen who sonseuted, 

The allegation is, frat, that the anganis 
of these four were obtained by oərrupt 
msans. Defendants before ths trial naturally 
asked for partionlars, bat the lowar Court 
in its order, Exhibit OXLII, did nət insist 
on them on asoount of the delay in making 
the request, whioh miy hava ben aorrac 
although fit also gava the remarkable 
reason that, plaintiff having atated that the 
sorruption was by paymant; of money, 
defendants were entitled tə nothing more 
acd sould not expast plaintiff to disclose 
his evidence, In fact plaintiff, in Exhibit 
OXLII (b), had said that he esuld not 
give any partioulars of the money payments 
alleged, until he had inspasted the edefend- 
ents’ assounts; and his sase mus‘, therafore, 
atari under the strongest suipision that the 
detailed story he attempted to prove was 
invented for the trial. It was that 
Rs. 530. were paid to tha four kinamen oon- 
serned;and there was also evidense to show 
that they were poor and would easily bə 
eorrupted, that they were in funds more 
or lesa shortly after the alleged payments, 
and that Ist defendant’s aseounts contained 
æ fistitious entry, by which the withdrawal 
of so large a sum from her treasury could 


have been covered. It is, however, unneaes- 
sary to pursue this in detail, besause, after 
we hed intimated our opinion as to the 
evidenso regarding one of the four, Akkiraju, 
Mr, P. Narayanamurthy for plaintiff said 
that he would not argue against the finding 
in respeot of the others. As regards Akkiraju 
the evidense of his poverty may be acsepted, 
That relating to his sudden assession of 
funds showed only that he made a purchase 
seven months after the alleged payment; 
and there is no nesessary or probable son- 
nection between the two. The entry in Ist 
defendant’s accounts was made in June, 
whereas the bribe was paid, if at all, in the 
previous January and, asthe large payment 
entered is desoribed as representing previous 
disbursements made from time to time for 
a schoo), there is no reason why the slosure 
of the sehool very shortly afterwards should 
justify suspision of it. But all this is of 
very little moment, when the direst evidence 
regarding the payment of the money is 
considered. To leave out of account the 
unsorroborated evidence of the 3rd witness 
for the plaintiff, a person of no particular 
credit who said that in a conversation on 
an unspesified date Akkiraju told him of 
the reseipt of the money, there is only 
the evidence of “tho &th witness for the 
plaintiff regarding its actual payment, desorib- 
ed as having taken plase in the afternoon 
at so publis a place ag a Snb. Registrar's 
office. He is a servant by profession and 
deposed, with a certain amount of prevarisa- 
tior, that Akkiraju’s share was kept by his 
master, one Buchiraju; who is now dead, 
Akkiraju’s so son in-law ‘and creditor, 
There is the evidense of the 14th witness 
for the plaintiff, a person who had to borrow 
petty aums from his master Bashiraju for 
his wife's funeral and the medical treatment 
of his wife, that seven months later this 
money was used to settle a debt due “by 
Akkiraju and to obtain a re sale of property 
previously sold for its dischargs. That 
evidense is improbable in its details, espesially 
in the statement that, when Rs. 1,553.0 0 
were tendered by the witness to Buohiraju 
as provided by the first sale deed, Exhibit 
AA, the latter refused it, Akkiraju no doubt 
was not examined. But there is no reason 
for believing this evidense or holding that 
the payment of any part of the five thousand 
-rupees to him is in any degree sorroborated 
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by it. I agree with the lower Court that 
the payment is not proved aud that there is 
no ground for a sonelusion that the oon- 
sents of these four kinemen were obtained by 
corruption. 

The lower Court, however, in 8 portion 
of its judgment, which it is not possible to 
understand, bas nevertheless held that these 
consents were not sueh as to show that the 
adoption was made by the widow, not for 
corrupt or capricious motives, but on a fair 
consideration of what may be called the 
family oounsil, although it afterwards fourd 
that “Ist defendant’s motive is not very 
material in itself, and that plaintiff can 
question the Ist defendant’s motive in 50 
far as it can be inferred from the 
sonduot of the sapindas, who gave their 
consent,” If this means, firstly, that 
the sonsent of the sagindas is material as 
guaranteeing the propriety of the widew’s 
astion and, secondly, that nothing san he 
dedused from the soneent owing to the 
sireumstances in which it was given, the 
firat conelusion may be endorsed, But, as 
regards the cecond, it has been fonnd that 
sonsents were given, which sre not shown 
to bave been obtained by fraud, soersion cr 
eorruption ; and that is sufficient, for tke 
Court’s right to serntinize the kinsmen’s 
reasons extends cnly to oases, in which son 
sents are refused, not to those in which 
they are granted. The respoosibility is 
imposed by the law on the {kinemen and 
the Court oannot interfere with their exercise 
of it. We have here, subject to the argument 
to be next considered, the soncents pf the fonr 
nearest sazindas and if plaintifi’s rext objes- 
tion cannot be susiained the authority thog 
conveyed will be sufficient. 

‘That objestion is that plaintiff, as the 
danghter’s son of the widow’s deseaced 
husband, was entitled to be consulted and 
that the adoption made without consulting 
him was bad. 

i There is no explicit decision that a 
daughter’ s son is to be ‘eonsidered a kinsman 
or gnati or should be sonenlted regarding 
an adoption. But plaintiff relies on, and 
the lower Court has found for him on son- 
sideration cf, oertain oases, in whioh oon- 
gultation with or consent of the reversionary 
heirs of the deceased, to whom the adoption 
is, made, is referred lo as essential, and 
(hat he. is such an heir there is nọ doubt, 


Contra, however, it is argued that in those 
cases’ the position of the daugbter’s non 
was not in question.and that, the referense 
to the reversionary heirs was made loosely, 
nothing inthe sirenmstanses turning on the 
distinotion between them and the agnates, 
whose right to be sonsulted arises only 
from their responsibility for the spiritual 
welfare of the deceased. Plaintiff’s sontene 
tion has been supported by reference to 
prinoi iple and to authorities. 

It is first material that in the earliest 
authority, the desision in the Ramnad case 
[Oallector of Madura v. Mooitoo Ramalinga- 
Salupathy (8)] by the Judicial Committee 
in 1&68, the doctrine of the widow’s power 
to adopt with the sonsent of the kinsmen 
was resognized, not so much with reference 
to anything explicit in early texts as because 
it had been received by the particular 
school of Hindu Law, whioh governed the 
district in question Assordingly, after re-- 
ferense to susah reseption as evidenced by - 
the works of Mr Colebrooke and of Sir 
Thomas Strange and the opinions of the 
Pandits the Oommittee observed that the- 
assents of the kinsmen .seem to be required 
by reason of the presumed ineapasity of 
woman for independence rather than the 
nesessity for procuring the oonsent of 
all those whose possible and reversionary 
interest would be defeated by the adop- 
tion. That this waa the basis of the 
Committee’s conclusion is material in sonnes- 
tion with the texts on whieh plaintiff bas 
relied, as indicating the basis on which 
the doctrine is really founded. For it will ba 
seen that the portions of them on whish 
plaintiff's argument depends, is not that whioh 
the Committees had in mind. 

The earliest of the texts is Manu, Ch. V, 
pl, 148, which runs in Sir W. Jones’ 
translation : “In ohildbood must a woman 
be dependent on ber father; in youth on 
ber husband, her lord being dead, on her 
song,........4 woman must never seek in- 
dependenee.”’ This is repeatedin Ch. IX, 
pl. 3 and ite lastsentence may be supposed 
to be the earliest appearance of the founda- 
tion for the Committee’s conslusion, so far 
as texts were in question. Plaintiff, how- 
ever, relies on the gloss of the well-known 
sommentator-—Kulluka Bhatta, printed by 
Sir W. ones npon sentense just quoted:— 
“ff she bis po sons, on the near kinsmey 
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of her husband ; if he left no kinsmen, on 
those of her father ; if she has no paternal 
kinsmen, on the sovereign ;* and ib is on 
this and similar references to the widow's 
dependence that the theory of the right of 
the agnates to sonsera themselves with 
her adoption rests. Another such referenee 
is to ba found in Yagnavalkya Ch. J, verse 85: 
“List. a female be taken oare of by her 
father, while a maiden ; by her husband when 
married; and by her sons in old age, If none of 
these exiat, let other gnatis take oare of her, 
A woman is never fit for independence;” and 
this, as appears from Adusumalli Krishnayya 
y, Adusumalli Lakshmtpathi (2), ia in. 


terpreted by Viramitrodaya as follows:— | 


“But, when the husband is dead, the assent of 
those only is nesessary, on whom she is depend: 
ent.” Again, in Narada, Ch. XIII, verse 28, 
quoted in Ghose’s Prinsiples of Hindu Law, 
8rd Edition, Vol. 1, page 323, “after the death 
of her lord, the relations of the husband 
shall be the guardian of the woman, who has 
no son. They shall have full authority to 
qontrol her, to regulate her manner of 
life and maintain her. 
family is extinot or contains no male or 
is reduced to poverty, or when no one 
related to it within the degres of a sapinda 
is left, the father’s relations shall be the 
guardians of 8 woman,” Ani there is, 
lastly, the statement of Mr, Colebrooke in bis 
commentary on the Mitakshara, Ob. J, sestion 
Xi, Pl. 9, that whilst the author of the 
Vyavabaramayuka admits the right cf the 
widow to adopt without her husband’s 
authority he requires that she shall have 
the express sanction of his kinsmer, and 
there are sertain oases to the same effeot 
in Strange’s Hindu Law and Hindu Law 
Cases. Plaintiff argues that the referense 
to kinsmen in those oases include sognates 
as well as agnates, not only besause.thia ia 
entailed by the words used but also because 
it is involved in the underlying principle. 

“The term “Kinsmen” is, of coarse, am- 
biguous; and reference is necessary to 
the words used in the Sanskrit texts, 
“sapinda”’ and gnati”. But the former 
msy or may not inelude bhinna ghotra 
as wall as ghotraja sapindas, the daughter's 
son being insluded only in the former; and 
we have not been shown authority for hold- 
ing that Kulluka Bhatta in his gloss was 
using if in the one sənsə rather than the 


When the husband’s ` 


other. Similarly, as regards the referense 
to the exhaustion of the husband’s szpindas 
in Narada. The diffiuslties in the way of 
adoption of one invariable rendering for the 
term in’ the case of one text, the Mitakshara, 
are illustrated by reference to Ramchanira 
Martand v. Vinayak (21). Itis, however, 


significant that in the Ramnad case (3) one 
Muthnsami, a Samanodaka, was exoluded 
from the oeategory of sapindas, and that 


the Judicial Committee may, therefore, be 
supposed to have used the term in its 
strieter sense, It is possible to say only 
that plaintiff bas not established the incla- 
‘sion of bhinna gotra sapindas in it, and 
I, therefore, turn to the other expression 
whieh iain question. 

The word gnati in its primary signifeanss 
is no doubt limited toagnates. Vzde Apte’s 
Distionary. Mr, Ghose, in one passage in 
his Prinsiples of Hindu Law at Volume 1, 
page 183,dealing with inheritanse, has nodonbt 
translated it sapinda, but in sonnestion with 
an argument limiting sepindas to agnates, 
and elsewhere in connestion with adoption 
(page 677) he translates it as agnate direotly. 
In Mr. Mandlik’s Hindu Law, at page 57, 
the word is rendered in the passage from 
Yagnavalkya already quoted as Olansmen and 
in West and Buhler (A Digest of the Hindu 
Law of Inheritance, Partition and Adoption, 
ets.,)at page },0C6 as the Geutile relatives, 
the agnatic significance being clear. 
In Adusumalli Krishnayya v., Adusumalli 
Lakshmipatht (2) the desision in Chinna- 
kimid cise | Sri Virada [ratapa Raghunata Deo 
y. Bri Brozo Kishoro Patta Deo (23)] was read 
as showing that the text of Yagnavalkya 
should be understood as limiting the ex- 
pression “gratis” to those who are in the 
ling of heirs to the last holder and to this 
desision I shall return. Batin Veerabasacaraju 
Pantulu v, Boiasurya Prasada R10 (1), the 
Judicial Committee at page 1004* itself 
explaind the Ramnad case (3) as deniding 
that the widow might adopt with the consent 
of the male agnates. All this is against 
and nothing has been asaddused in favour 
of this part of plaintiff's argumant. {t is in 
fast on the theory as dedasel from the under- 


lying prinsiple that he reliss, 
(28) 1 M. 69; 3I. A. 164; 11 Mad. Jur. 183; 26 W. 
BR. 291; 3 Sar. P. C. J. 583; 3 Suth. P. 0. J. 26% 1 


Ind. Deo. .N. 8.) 45 (P. 0.). 
*Page of 41 M.—Eg. 
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Before examining that theory I refer to one 
form, iri whioh it has been supported, that the 
daughter’s son’s consent is required to validate 
the widow’s adoption, because it is required, 
in the oaseof her alienations, his heirship 
being the reason in both oases; and there 
is no doubt that this argument is referred 
to, although if does not appear to have 
been pursued in Sunkuru Suryanarayana v, 
Sunkuru Ramadas (9) and Vinayak v. Govind 
(15) where the: extract given above from 
Narada is quoted, and by the Judicial Oom. 
mittee in Veerabasavaraju Paniulu v, Balasurya 


Prasada Rao. (1) and it may by admitted 


that, so far as tHe sharacter of the consent 
is -sonsidered in them as presumptive evi- 
dense, to use the words of Seshagiri 
Aiyar, J.,in the first of these authorities, 
of the -goodness of the widow's ast, the 
analogy may be inatrustive, it does not, 
however, follow ‘and it is not the oase 
that a general argument from the persons who 
must give and the motives resognised for 
requiring consents in the one class of 
sasos to the persons and motives appropriate 
in the other is admissible. For to contrast 
them, oonsultation with the kinsmen, 
if not; their consent, is a oondition pre- 
sedent to a valid adoption, one sonsenting 
person may ke regarded as 1epresent- 
ing others; and the sonsent of all 
who have to be sonsulted isnot necessary, 
But in the ease of an alienation the law, 
as stated recently in Rangasam: Gounden 
v, Nachiappa Gounden (11), is that an 
aliention ean be supported on its merits 
with referense to neseasity and independently 
of consent; that consent, rot merely 
sonsultation, is essential, ‘end that the 
sonsent of every person who may - fairly 
be expested to be interested to dispute 
the transastion, is required. And in view 
of these differences it would be unsafe to 
assume, what has never statedly been 
desided, that the principle underlying 
the validation of the widow's ast by sonsent 
of or consultation with other presons is 
the same in the two cases. The view cf the 
necessity for the consents, for which plaintiff 
gontends, is that they are required aa a 
guarantes for the widow's. motives in 
adopting, which should he, not only the 
promotion of the spiritual.interests of her 
eceased. husband, with which admittedly 
the daughter’s son is not coneerned, but 


algo the protestion of his estate for his - 
heirs, and that the daughter’s son being 
among those heirs*is entitled to a voise 
in deliberations which affeot his interests, 
It is no doubt not a valid objeation to ' 
this theory that no similar elaim is made 
for the daughter, who is a nearer heir, - 
singe, as & woman, she must be regarded 
as equally incompetent with the widow 
and as incapable of advising her. But 
it isa practical consideration that, ordinarily, 
the daughter’s son wil] be a minor and 
his adviee will be useless, when the adoption 
is under diseussion. Another difficulty 
arises in sonnection with the position of 
the daughter’s son, in the order of heirs 
before the parenta.and otber agnates, sinos 
it is impossible to reconcile the right of 
the first mentioned to express: a desisive 
opinion with the observations in the Ramnad 
case (3) which have also been quoted in 
later decisions on the exceptional value to be 
attached to “the sonsent of the father-in-law 
to whom the law points as the natural 
guardian and venerable protector of the 
widow,” as in itself a sufficient justification 
for her astion. In that asse the purpose 
for whieh the assent of the kinsmen is 
insisted on is stated solely and unambiguously 
and in terms never subsequently repudiated 
as being to show. that the aab was done 
by the widow in the proper and bona fide 
performance of a religicus duty and neither 
saprisionsly nor from a sorrupt motive; 
“and the religious obligation to adopt i 
in order to oomplete or fulfil defective 
religious rites is mentioned. Again, in the 
Chinnakimidi care (23) there was a reference to 
the principle that the validity of an adop- 
tion is to be determined rather by spiritual 
than temporal osonsiderationr, that the sub- 
stitution of a son of the deseased for 
spiritual reasons is the essenee of the thing 
and the sonsequent devolution of property 
an assessory of it. This statement is no 
doubt made by way of an argumentum 
ad hominem in respeat of a previous judgment 
of Holloway, J., and it is followed by the 
observation that. while it may be the 
duty of a Court of justice administering 
Hindu Law to sonsider the religious duty 
of adopting a son as the essential foundation 
of the law of adoption and the effect on 
the devolution of the property as a mera 
legal oonsequenoe, it is impossible not to 
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see that there are grave social objestions 
to making the suoosssion to property and, 
it may be, in the sase of sollateral succession 
the right of persons actually in possession 
dependent on the oaprice of a woman. 
But the ‘only inference drawn was that 
the Court shouli keep the power strictly 
within the limits which the law has assigned 
to it apparently in the partionlar case 
under disposal by refusing to extend it, as 
Holloway, J., proposed, to anthorise an adop- 
tion made witk the consent of any one 


sapinda, The Ramnad case (3). was further 
explained in the Guntur case [Vellanki 
Venkata Krishna Rao vy. Venkata Rama 


Lakshmi (24) and in sonnestion with the 


| requirement in the former that “the adoption © 


should be made by the widow in the proper 
and bona fide performance of a religious 
duty and not sapriciously or from a corrupt 
motive”, it was observed that it “would 
pe dangerous to introduse questions as to the 
particular motives operating on the mind 
of the widow” -and that only proof of 
“such assent on the part of the sapinda 
was required as should be stfhisient to 
support the inferense that the adoption was 
made, not from a oaprisious or sorrupt 
motive, but upon a fair sonsideration by 
what may be called a family council of 
the expediency of substituting a son by 
adoption to the deceased husband.” These 
eases are the foundation of the dostrine 
of the consent of kinsmen as the widow's 
authority. Throughout them the religious 
‘motive insisted on in Ramnad casa (3) is not 
abandoned ; and if in the Chinnaktmid: case 
(28) it is reoognised that temporal sonsidera- 
_tiong oannot be lost sight of, that aan be 
explained consistently with the language 
_ used on the ground that referenos to them 
will be a safeguard sgainst the caprice 
3 OF -sorrupt intention of the widéw, as in 
many oases involving the disintegration of 
the estate, Adusumalt Krishnayya vy. Adusumt 
Ali Lakshmpathi (2) supplies an astual in- 
stance of the entertainment by Ler of sneh an 
intention, in ease one is required. 


At is in faot only after a sonsiderable 
interval and in the sase last cited that 
eee oan find anything directly su sporting 


" (24. 1M. 174 41. A. l; 1 Tid. Jur. 63; 28 W.R. 
21; 3 Sar. P. C J. 669; 3 Suth P. 0, J, 363; 1 Ind, 
elec. (N. g.)-116 (P, O. ) 


“on those nearest 


his contention. Thera Seshagiri Aiyar, J., 
after agreeing that the motive whieh should 
guide a widow, shoull bs to minister to 
the spiritual wants of her husband, eaid 
that the assent of the sapindas should not 
necessarily ba regarded as a religious act, 
besause the text of Yagnavalkya already 
referred to implied. that her proteation by 
them in temporal affairs alone was oon- 
templated. So far this is in plaintiff's 
favour. Bat itis not olear in what shape 
ths argument from the existanee of the 
religious motive was relied on or how its 
rajection ibflaenced the decision, that the 
assent of a mere majority of sapindas, 
without referense to their oharaster as 
mere reversioners was insnffisient For 
the learned Judge was dealing with a 
case, io which the sonsent of only one 
out of the six nearest sapindas had been 
obtained and the question was whether 
the other five should have been ignored. And 
he, therefore, had not to sonsider whether 
consultation with. a more remote reversioner 
suvh as the present plaintiff, was obligatory 
or whether heirship, apart from spiritual 
responsibility, was material, He, in any 
sase, proceeded to hold with referense to 
the interpretation placed on the text of 
Yagnavalkya by the Viramitrodaya . that 
the guardianship of the widow did not vest 
in the whole body of gnatis, the natural 
interpretation being that she was dependent 
to her husband; and 
he regarded the judgment in the Guntur case 
(24) as negativing the plea that the widow 
in obtaining the consents did not ast on 
sp'ritual sonsiderations. Nothing then was 
actually desided agsinst the view that 
the spiritual. should b» the dominant son: 
sideration and muah was said in fayour 
of its beiog so; and there is no departure 
from that view in the observation of the 
same learned Jadgein Sunkuru Surayanarayana 
v. Sunkuru Ramadoss (9) that the powers of 
consent had deen givan to the s2pindae, 
as they were interestad in the property 
and were expeoted to see that the spiritual 
welfare of the deseased was not jeopardized, 
Plaintiff relied lastly on the desision in 
Veerabas:varajiu Pantulu v, Bulusurya Prasada 
Rao (1). In this Court the question of spiritual 
motive was not dealt with, beoause tha 
Bansh, of whioh I wasa member, reached 
a conelusian against the widow's authority 
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on -other grounds. But in appeal the 
Judicial Committee, confirming this Court's 
decision, referred to it at some length and 
undoubtedly specified the possession of an 
interest in the protestion of the estate as 
A qualification for inalusion in what was 
desoribed in the Guntur cise (24) asthe family 
éounoi], They, moreover, quoted the opinion 
expressed in Golapshandra Sirkar Sastri’s 
Hindu Law of Adoption that adoption is 
more a temporal than a spiritual institution 
and that, the requisites for a valid adoption 
being all temporal, tha spiritual considerations 
should not be allowed to influense the 
judgment regarding the secular essential. 
If it wera clear that this opinion had baan 
adopted by their Lordships, it would ‘go far 
towards supporting plaintiff’s contention, that 
a daughter’s son, on whom no spiritual 
responsibility rests and whose temporal in- 
terest in the reversion is somparatively olose, 
is entitled to be consulted, But in fast the 
judgment does not either before.or after this 
quotation sexpresa approval, either compre- 
hensive or qualified, of the views sontained 
in it, and there is no attempt to resonsile or 
. sontrast them with the references to raligious 
duty aontained in extracts from the Ramnad 
case (3) oosurring elsewhere in the judg- 
ment, exsept a statement with referense to 
it andthe Guniur case (24) that rights of pro» 
perty cannot be left ont of sonsideratior, 
when the question what sapind«’s aonsent is 
primarily requisite is under consideratioa. 
It may be added thatthe learned author in 
the sentensas prior to that sited by their 
Lordships (Op. cit. page 259), apparently 
describing the opinion of this Ccart in 
language taken from the judgment in the 
Ohinnakimid? case (23), admitted that it does 

of share bis views; and I would observe with 
all respect that this reasoning, as it appeara 
in earlier passages of his work ’(pages 43, 

45, 142, 145), seems to be rather influenced 
by hia own experience of the astual senti- 
ments or conduat of particular sections of the 
publio than by the origin and development 
of the dostrine of adoption by sonsent of 
kingmen in the authorities usually relied 
on. 

On these authorities the conclusion must, in 
my opinion, be that the spiritual motive is at 
least dominant and consnitation with those, 
who oan appresiaie it is esseatial, That tha 
pro‘ection of the degsased’s estate should ba 


excluded from consideration a8 a motive is, ’ 
as the authorities resogniz>, net to be 
expeated or desired; and the extent to whieh 
it should be or in ‘particular eases has been 
considered with reference rather to an esti- 
mate of the purity of the widow's motives 
than to the reversioner’s prosposts, is inoap- 
able of presise definition. Bat the sonslusion 
must be that itis of sesondary importanee ; 
and that eorroborates tbe construction placad ` 
on the astual wording of the texts . by which 
the deaughter’s son, to whom, it is not 
disputed, only the temporal motive san he 
supposed to appeal, is not one of the gratis, 
whom ib is necessary for the widow to 
consult, 

This sonolusion entails tbat the sonsents 
obtained by the widow were a sufficient 
authority for her action and { therefore, turn 
to the first of plaintiff's objeetions to the 
eapasity of 2nd defendant for adoption. The 
facts on whish it is based are that Ist 
defandant originally went through the 
ceremony of adopting him in 1900, A suit 
similar to tbat now before:us was brought 
and the adoption was declared invalid by the 
lower Court on one ground, that he was 
incapable of adoption, being her daughter’s 
son. She, however performed the ceremony 
of his upanayanam whilst an appeal to this 
Court was pending. After its desision 
against her on a different’ ground and the 
sonsequent failure of the adoption already 
made, she again on 24th January 1907 
adopted 2nd defendant, that being the 
adoption with whieh we are sonserned. The 
plaint averment regarding it was that, the 
oeremony of adoption having. been performed 
with regard to 2ad defendant, although that 
adoption was found invalid, he was ineligible 
for any further adoption. Oa this the issue 
framed, it would seam without objestion, was 
“whether the adoption of a daughter’s son” 
(meaning apparently a person of a different 
gotra) “after his upanayanam is invalid P” and 
although there is some divergense from the 
pleadings that, it is agreed, is what we have 
to decide. It has been nesessary to state 
the point thus fully, besause it has baen 
dealt with by the lower Coort, not, as it 
apparently was presented to it and is present- 
ed hera with reference to the general inoapa: 
sity of a person, whose upanayanam has 
been performed, for adoption, buat. with 
reference to the effect of the upunayanam ag, 
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introducing him into gotra of his adoptive 
family and the impossibility- of his acqiring 
any further rights in it pin oase a subsequent 
adoption shonld be made. To such an 
argument the answer would be simple, that 
either the upanayanam did introduse him 
into the new gotra and fix his position there, 
a new adoption being supe fiucus, or that it 
did not and there wculd be no obstacle to an 
adoption, which would do go, 

The argument, as it is put forward here, 
involves, it is plain, firstly, that the upanaya- 
nam, althcugh celebrated by lst defendant 
on the incorrect assumption that 2nd defend- 
ant had entered her family and besome her 
son, was a valid performance of the ceremony, 
and cecondly, that no person, who has under- 
gone upanayanam, oan be adopted into 
another gotra, inasmusoh as his undergoing 
the seremony in the gotra ‘in which his 
spiritual duties are to be performed is an 
indispensible qualification for their perform- 
ance.” On both points we have been referred 
to the opinion expressed in Bhattachary’s 
Hindu Law, 2rd Edition, Volume J, page 456, 
that “even if the wpanayanum and marriage 
are performed in the family of the adoptor, 
the informally adopted boy will not loose 
his rights in ithe family of his natural 
father”, and ibat “the ceremory cf uganaya= 
nam performed by the adoptive father would 
be valid, aa if performed by a volunteer 
priest.” On the 2nd point above spesified 
this cannot be ascepted since the desision in 
Viraraghuva y. Ramalinga (17) proceeds on 
the aseumption which apparently was not 
and has not since been contested, that a boy 
who has received uzancyanam outside the 
gotra, cannot enter it by adoptiohb. On the 
first point, which alone remains, the opinion 
of the learned author, in support of whioh 
he adduces no authority, is contrary to the 
deoision of Oolville, O J., quoted by him in 
Sreemuity Ra:coomaree Dosses vy. Kobo Coomar 
Mullick (25) and also to the view taken in 
Sanikrit texts of goed repute, of which we 
have been supplied with private translations, 
ascepted by both sides. Thus, in the Dharma 
Sindhu, Nirnaya Sagara Press Edition, (a work 
referred to as authoritative in Mandhk’s Hindu 
Law. Intreduotion LX A), at page 16], refer- 
ence is made to one kind of wzanayanam as 
that whioh is re-done on acecunt of the first 
seremony being irefficacious by reason of a 

£25) 1 Boulnois 1£7; 8 Ind, Deg. (0; s.) 82, 


deféot in any of its parts suoh as the time; and 
again at page 150 and in the Nirnaya Sindhu 
a work oited in Trevelyan’s Hindu Law, 
page 17) at p. 244 there is the dictum: “The 
father alone should perform the upanayanam 
of his son or in his jabsence the grandfather 
and in his absence the elder brother,” In the 
Vaithianatha Dikshitiyam, Varnasrams Kanda 
Kumbakonam Grandha Edition, a work 
referred to in Viraraghava v, Ramalinga (17) 
itis said at page 179*: “The father is the 
primary ‘or principal person entitled to perform 
upanayanam.” and at page 172 (for the 
performanoe of upanayanam) only in tha 
absence of any sagotraja (person of the 
same gotra) is a person of a different yotra to 
be sought for.” Lastly, and this is important 
with reference io the laat portion of Mr, 
Bhattashary’s opinion, the Smriti Chandrike, 
Mysore Government Hditior, lays down at 
page 88 that, “he is called Guru, who does 
all the Samekaras (ceremonies) beginning with 
the Nisheka (nuptials) and ending with 
upanayanam and gives him (the boy) in- 
struction in the Vedas. Here Guruhood 
belongs to the father alone and to nobody 
else, Thur, it is established that the father 
alone isa eompe'ent person to perform 
upanayanam and other seremonies,...,.But 
that which is said that an Acharya (volon- 
tary priest) performs the upancyanam is only 
applicable, when there is no father or when 
he is disqualified. For tbere is no reacon 
for leaving out a competent father,” 

Plaintiff bas not met these extracts by 
sitation cf others and their result, whieh I 
find no difficalty in acsepting, seems to me 
to be that an upanayanam will not be valid 
unless performed by the father or in his ab- 
sense another kinsman in the family to whioh 
the boy soncerned astually belongr, that his 
upunayanam performed in a family whieh 
he had not in fact entered, would be invalid; 
and that sush an upanayanum oan and 
should be performed again. This entails 
that the irregular performanos of an upanaya- 
nam in a family into which the boy ig 
wrongly believed to have entered, is a nullity 
and is no bar to his subsequent adoption. 

The result is that the lower Conurt’s 
desisicn cannot stand and that we must, in 
order to the disposal of the ease, oall on it to 
return findings on the issues rot yet dealt 
with, Nos, 9, 10,12, 13, 16, The findingg 
~ *Page of 9 M.—Hd, jr - 
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will be returned on the evidenoe on record 
within two months after the re opening of 
the lower Court. Seven days will be allowed 
for filing objections. 

. Paiutes, J.—l agree, and bave nothing to 


add. 


In oompliange with the order contained in 
the above judgment, the Temporary Subor- 
dinate Judge of Rajahmundry submitted the 


following 


FINDINGS.—The suit has been remitted 
by their Lordships of the High Court for 
findings on the following issues:— = 

(9) Whether the adoption of a daughter's 
gon is illegal and invalid according to Hindu 
Law P 
- (10) Whether the custom of adopting a 
daughter’s son or a sister's son obtains among 
Brabmins throughout the Madras Presidency 
or whether, as contended by plaintiff, it 
obtains only in the southern districts of the 
Presideipy and does not obtain in the 
Andhra or Telugu portion of this Presi- 
densy ? | | 

(11) Whether the sircumatances in para- 
graph 6 of the plaint are true, and, if so, 
whether they render the 2nd defendant's 
adoption invalid ? l 

' (12) Whether the sueoession to the 
estato of Vegayammapeta is governed by 
the law of lineal primogeniture P 

(16) Whether the adoption is contrary 
to the provisions of the Impartible Estates 
Aot? ; , 

"2, Cth issue.—In the case in Bhagwan Singh 
yv. Bhagwan Singh (26) their Lordships of 
the Privy Counsil held that the adoption 
of a mother’s sister's son by a Hindu of 
any of the three regenerate classes (Brahmins, 
Kehatriyas and Vaicyas), equally with the 
adoption of a daughter's son or & sister’s 
don, is contrary to Hindu Law, that the 
ancient texts sondemning Bush adoptions 
are not merely monitory but ‘have been 
judisiaily desided by all the Ccurts to be 
positive prohibitions, and that their effeot 
is to make‘ such adoptions wholly void. 
Their Lordships also held that the law 
on the subject bas been settled in sush a 
way and for such a length of time as to 





(28) 21 A. 412 (P.O); 1 Bom. L. R. 811; 3 0. W, 
eek O61 A. 158; 7 Sar, P. 0,3. 476; 9 Ind. Deo, 
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make it ineompetent to a Court of justisa 
to treat. the question now as an open one, 
The desision of their Lordships is quite 
imperative and sonolusive- on the point, 
and if must aosordingly be held on the 
9th issue that the adoption of a daughter’s son 
among the three regenerate olasses is illegal 
and invalid saesording to Hindu Law. It 
is of course admitted for‘ both the parties 
that such adoptions are not prohibited by 
law among the sudras, 

3. 10th issue :—-This issue relates to the 
question of the sustom among Brahmins of 
adopting a daughter’s son or a sister’s son 
set np by the defendants.' The defendants’ 
contention is that the oustom prevails 
generally throughout the Madras Presidenoy 
For 
the plaintiff it is, on the other hand, asserted 
that, though the sustom obtains among 
Brahmins in the southern distrists of this 
Presidency, if is not in vogue in the 
Andhra or Telugu portion of the Presi- 
densy. The parties to the adoption in the 
present oase are Niyogi Brahmins of the 
Godavari Diatriot in the Andhra sountry, 

4, In reference to tha question of the 
sustom inyolyed in the issue, the learned 
Vakil for the defenea raises & pre- 
liminary point of law as affecting the 
burden of proof. His eontention on the 
point is that, in the Fall Bənoh oase re- 
ported in Vaytdinada v. Appu (27) the 
custom of adopting a sisters son or a 
daughter’s son among Brahmins in southern 
India was recogoised by the High Court 
as being a valid ons, and that that decision 
must, in the usual course, govern the 
Brabmims in tke whole of the Madras 
Presidency, insluding also those in the 
Andhra distriats. The arguments in support 
of the sontention are categorically set-forth 
in paragraphs 6 to 11 of the 2nd defendant’s 
affidavit, Exhibit 146-L, and it is hardly 
necessary to reiterate them here. On the 
other hand, it is pointed out for the plaint- 
iff that, though the issue and the 
finding in the 9 Madras oase purport to have 
reference to the prevalense of the 
sustom in Southern India, the oase 
arose among the Brahmins of the 
Tanjore District, that the instances 
of eustoin adduced in the coase were 


(27) 9 M. 44 (F. B.); 3 Ind, Deo. (N. s.) 427 ; 
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limited to thé Tamil Districts of Tanjore, 
Trishinopoly Madura and Tinnevelly and 
that, though their Lordships in the course 
of the judgment insidentally adverted 
to an instanes among the Telugu Brahmins 
of Madras and to strange’s Hindi Law in 
referense to a- oaase from the Cuddapah 
Distriot, there are indisations in the judg- 
ment itself that the actual finding related 
in particular to the southern Districts in 
the Presideney. In support of this conten- 
tion, reference is made in particular to the 
observations of their Lordships at page 53 
of the report, where they expressed them- 
selves as follows :— 

“We are satisfied that the practise of 
making such. adoptions hays prevailed 
among Brahmins in what are now the 
southern distriots of this Presidency from 
time immemorial, ” 


The learned Pleader for the plaintiff has 
aleo referred to Bhattasharya’s Hindu Law, 
3rd Edition, page 75, Narasammal v. 
Balaramacharlu (28), Ganga Sahai v. Lskhraj 
Singh (18) and Ganapati Aiyer’s Hindu 
Law, pages 55 and 56, where the Andhra 


country or Teélingana is recognised as a 


distinet unit of territory apart from the 
Dravida proper or Tamil country, though 
both of them, for purposes ‘of general law, 
come under the main Dravida olassifiaation, 
in whieh gre comprised Andhra, Carnataka, 
Ghurjbre, Dravida (Tamil) and Maharashtra 
as sub-olaesifications, The Pleader also 
refers to the ruling in Ohatn Sukh Ram v. 
Parbatt (29) where the ruling in Vaytdinada 
y, Appu (27) bas been understood as re- 
sognising the custom only among Brahmins 
in the southern distriots of this Presidency, 
i. e„ Tanjore, Trishinopoly and Tinnevelly. 
Southern Indis, as generally understood, 
insludes not only the Madras: Presidensy, 
but also Hyderabad, Mysore and part of 
fhe Bombay Presidency, south of the line 
joining Outtack with the Gulf of Oambay; 
and it sould not possibly be that their 
Lordships in the 9 Madras oase intended 
to find the existence of the custom in 
all said countries. In the eourse of the 
report, their Lordships observe as follows 
at page 50 in reference to a ease from 


(28) 1 M. H. O. R. 420. 
(29) 14 A. B3gatip, 57; A. I N, (1891) 222; 7 Ind, 
Dee.. (N.E Br 406. 
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the Cuddapah District cited in Strange’ 8 
Hindu Law :— 

' “The oase was, it is true, one from the 
more uorthern part of the Presidensy, But 
the learned Judge in his remarks speaks 
of the custom as prevalent generally. ” 


This reference to Cuddapah as the more 
northern part of the Presidency and the 
‘doubt expressed by their Lordships in a way 
‘as to the importance of ‘the ease on that 
ground, also seems to afford some indioa- 
tion that the expression “Southern India ” 
may have been used by their Lordships in 
the ruling in its restricted sense as 
applying to the southern part of this 
Presidency, 7. e, the portion south of 
Madras (city). It eannot, of course, be 
seriously dispnted that, for purposes of 
general law, there are only two main 
recognised sshools, the Benares or Mitakshara 
School and the Bengal or Daya- Bhaga 
School ; but it oannof, I think, be on that 
ground sontended that the customary law 
obtaining in the different territories oom» 
prised ing particular sohool mist always 
be uniform and identioal. It is also true 
thatinthe9 Madras oase their Lordships 
did not confine the scope of their enquiry 
to the Tamil Distrists alone, but proseeded 
on broader lines ; but it does not appear that 
their Lordships intended to find the exist. 
ense of the specifo custom among Brah: 
mins of the Andhra Distrist in particular, 
though Mayne, and some other authors on 
Hindu Law, seem to have understood tha 
ruling as applieable to Southern India in 
general, 

5, J, therefore, hold that the burden of 
proof as to the custom has been correctly 
set forth in the issue. Further, both the 
parties having aetually addueed all available 
evidense on the question raised, the diccns. 
sion under notice must be said to be of 
purely seademic importance at this stage, 


6, Then, in reference to the law as to 
the essentials of a valid oustom and the 
sort of evidense that is necessary in proof 
thereof, their Lordships of the Privy Counsil 
ruled in the case Ramnad case [Collector 
of Madura v. Moottoo Ramalinga Sathpathy 
(3)] that under the Hindu system of law 
olear proof of usage will outweigh the writ- 
ten text of the law. In the cases in 
Sivananania Perumal vy, Mutiu Ramalinga 
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Sethurayar .(30) it was laid down as fol; 
lowa :—~ 

“What the law requires before an alleged 
suatom Gan. receive. the redognition of the 
Court, and so acquire legal foroo, is satis- 
factory proof of usage so long and irvariably 
acted on in practic, as to show that it 
has, by sommon consent, been submitted to 
as the established governing rule of the par- 
ticular family, slase, or distriot of sountry ; 
and the sourse of practice upon whioh the 
custom rests must not be left in doubt, bat 
be proved with sertainty.” 

In the oase in Gopalayyan v. Raghupatiay- 
yan (31), which related to the adoption of 
a sister’s son, it was ruled as followa:— 

“The evidence should be auch as to prove 
the uniformity and continuity of the usage 
and the sonviction of those following it that 
they were acting in ac3ordanse with law and 
this convistion must be inferred from the 
evidence.” 

"Evidence of" aot: of the kind, acquies- 
bense in those aots, their publisity, decisions 
of Courts, or even of- panchayats upholding 
aueh acts, the statements of experienced 
and competent persons’ of their belief that 
. push acts were legal and valid wili all be 
admissible, but itis obvious that,...evidence 
of this..,.kind, will be of little weight if 
unsupported by actual examples of the usage 
asserted.” 
` Again, in Hranjoli [Wath Vishnu Nambudri 
y, Hranjoli [lath Krishnan Nambudri (82), 
whish related to the adoption of a sister’s 
non among the Nambudri Brahmins of the 
west coast, ib is stated thus:— 

“At the same time such a nsage as is 
asserted must be proved by oléar and 
unambiguous evidense ; and it must be shown 
that it is exeroised in pursuanse of a austom 
understood to hava the foras of law and 
not to be & merely repeated violation of 
law.” 

In the Fall Bench onze in Vayidinada vy. 
Appu (27) their Lordships adhere to the rule 
in Stvenananja Perumal y, Muttu Ramalinga 
Sethurayar (80) and Hranjoli Illath Vishnu 
Mambudre y. Hranjali Illath Krishnan Nam- 
budrt (82), and refer to the ruling of the 


(30) 3 M. H. O.R. 75.a6 p. 77. 
31) 7 M. H. O; R. 250 at p, 254. 
fa) 7M,3 atp. 10 (F. B.); 2 Ind, Dec, (wg) 
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Privy -Oanvosil in. Ramalakshmi Ammal’ v, 
Perumal Sethurayar (33), where..it.,was de- 
oided. that it is the essence of special 
usages modifying the law that :hey should 
be ansientand invariable, and it is further 
essential that they shonld be established by 
clear ard unambiguous evidences. “ [See pages 
45 and 46 of the report], In referense to 
the case in Gopalayyan v. Raghupatiayyan 
(31), inthe oourse of whish it was said 
that the Court was not prapared to re- 
sognise the existence of any sustomary law 
in the case of Brahmins of which no trace 
appears in any written authority of the 
plasa to which they belong, their Lordships 
of the Full Bensh in the 9 Madras oase 
observe as follower, at page 45 :— 

“All that the Oourt intended by the 
observations, from whioh this inference is 
drawn, was that strong proof of usaga 
must ba produced to establish a customary 
law at varianse with the law deslarad in 
written treatises.” 

In Mirabtvi v. Vellayinna (34), their Lord: 
ships of the Madras High Oourt, in dis- 
tinguishing a praotios from a sustom, remark 
that, though a prastioa might be mora or 
less sommon, it does not besome a custom 
unless it was sonsciously accepted as having 
the forse of law. 


7, In reference to the inter-relation bet- 
weon. a custom and a rule of law, Mayne 
in his learned work on Hinda Law, 8th 
Edition, observes thur, at pages 56 and 
57 :— 

“The next question is as to the validity 
of sustoms differing from the general Hindu 
Law, when practised by persons who admit 
that they are subject to that law. Aocord- 
ing to the view of customary law taken by 
Mr. Austin, a custom oan never be oons 
sidered binding until it has besome a law 
by some Act, legislative or judisial, of the 
severeign power. Language pointing to tha 
same view is to be found in one judgment of 
the Madras High Court. But such a view 
cannot now be susiained. It is open to the 
obvious objection that, in the abseneo of 
legislation, no sustom oould ever bə judi: 


(83) 14 M. I A. 870 atp. 533; 12 B. L. R. .326;. 
17 W. R. 552;3 Sar. P. O. J. 103; 2 Sath. P. O. J. 
603; 20 E. R, 893, 

io 8 M. 464; 4 Ind, Jur, 267; 8 Ind, Dee, (Nn. 8.) 
817, å 
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Sially resognizad for the first time. Ade- 
Sision inits favour would assume that it 
was already binding.» The sounder view 
appears to be that law and mange ast, 
and re ast, upon each other, A belief in the 
propriety, or the imperative nature of a par- 
tisular course of condust, produces a uni- 
formity of behaviour in following it and a uni- 
formity of behaviour in following a particular 
course of condust produses a belief that it 
is ¢mperative or proper, to do so, When, from 
either cause, or from both aauses, a uniform 
and persistent usage has moulded the life, 
and regulated: the dealings, of a particular 
elass of the community, it becomes a oustom, 
whioh is a part of their personal law. Such 
a oustom deserves to be recognised and 
enforced by the Oourts, unless it is injurious 
to the publie interests or is in confl:et with 
any express law of the ruling power.” 


8. To summarise the foregoing, a castcm, 
before it oan be recognised by the Court as 
yalid, must have these essentials:— 

(a) 16 must be ancient and 
rial. 

(b) It must be uniform and continuous. 

(c) It must be shown to have, by common 
sonsent, been submitted to as the established 
governing rule of the particular family or 
community: or that the persons following it 
were sonvinsed that they were acting in 
accordance with law; or that the custom was 
understood to bave the forse of law, but 
not (understood) to be merely repeated 
violation of the law. Or, in the words of 
Mayne, who sums up the whole matter, 
there must be a belief in the propriety or 
imperative nature of the partioular course of 
sondust eulminating in a sustom, 


(d) The sustom must be made out by 
olear and unambiguous evidence. 

(e) It should not be immoral or cpposed 
to public poliay. 

9. While at this stage, it will be son- 
venient tc advert briefly to the authorities 
as to the prevalense of the alleged 
sustom in other parts of this Presidency and 
elsewhere. l 

10. In the oase in Vayidinada v. Appu 
(27), already cited, the custom of adopting 
a danghter’s or a sister’s son among Brah- 
mins has been upheld at least in referenes 
to the Southern or Tamil Districts of the 
Presideney. And, following that case, the 


immemo- 


` Hinda Law, 175), 


adoption of a brother’s {daughter’s son by 
onstom was upheld in Appayya Bhattar v. 
Vengu Bhattar (85). In the Full Benoh case 
in Eranjoli [lath Vishnu Nambudri v, Eranjoli 
Illath Krishnan Nambudri (82), the validity of 
a custom of adopting a siater’s son among 
the Nambudri Brahmins of Malabar was 
recognised. A similar oustom has been 
judicially resognised among the Bohra 


~ Brahmins of the northen distriots of the 


North-Western Provinees in Chain Sukh 
Ram v. °Parbatt (29), In Pondisherry a man 
may adopt his daughters or sister’s son 
or any one of his wife’s relatione, though 
he may not adopt his own brother (Mayne’s 
Stravge in his Manual 
of Hindu Law, at page 22, rule 88, states 
that the custom of making sueh adoption 
(of a daughter’s or sister’s son) even without 
emergency prevails in the Presidency of 
Madras, the opinion being based on the 
‘proceedings of the Sudder Court, dated 4th 
and 25th June 1836, though in ah earlier 
edition of his book he seems to have thought 
the custom did not prevail in the northern 
country (See Exhibit KK 25). Their Lord: 
ships of the Madras High Court in Vayidinada 
y. Appu (27) also refer to another oase in 
Strange’s Hindu Law, Appendix II, page 
100, in whish, in the year 1806, it was said 
that “in practice the adoption of a sister's 
son by persons of all castes is not unsommon,”’ 
It is in reference to that oase that their 
Lordships gaid it was from Cuddapah, In 
the course of the ruling, their Lordships 
also refer to the unreported oaase of Inguva 
Brahmant v, Venkatalakshmt Ammal between 
Telugu Brahmins (as the name of the 
parties indicate) of Madras (Town) on the 
Original Side of the High Court, in whioh 
the adoption by a Brahmin of a sister's 
son was upheld. In that oase, which was 
of 1859, evidence had also been given of 
the practise amongst Brahmins of making 
adoptions of daughter's and sister’s sons and 
Pandits also were examined as witnesses 
(pages 50 and 51 of the report).. At pages 
52 and 53 of the report their Lordships 
advert to the praotise of the adoption of 
daughter’s sons in its relation to the aff. 
liation of Putrika Putra (appointed 
daughter’s son), recognised {by Hindu Law 
in these fterms:— : 


(35) 16 M. L: Ja 211, 
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"The practice of making an appointed 
‘daughter whose son, if she had one, became 
“the son of the father making the appointed 
daughter, if he had no male issue, was a 
mode of affiliation’ prevalent from the earliest 
time, even before the widow and daughter 
had a plase assigned: to them by the Mitak- 
shara in the line of heirs,..... Whatever 
“doubt we may have as to. how far the 
adoption of a daughter’s son is insonsistent 
with the theory as to the invalidity of the 
adoption of a son within the prohibited 
degrees of connection, the usage may still 
be fairly referred to those texte whieh 
recognise the practise of sreating a daughter's 
son heir by. appointment, the only difference 
being one of form and not of principle, the 
consent being given in the one case at the 
time of marriage, and in the other at the 
time of adoption.” 


_ [n support of that conclusion, their Lord- 
ships also quote with approval a passage 
from West and Bubler’s Digest of Hindu 
Law, Volume II, pages 884 to 883. See also 
Minakshi v. Ramanada (36) where the adop. 
tion of a caughter’s son is justified on the 
eld destrine of Puistka Putro, Inthe aase 
in Narasammal vy. Balaramacharlu (28), 
whish was from the Ganjam Distrist, 
the adoption of a sisters son was 
‘held to be invalid on the opinion ofa 
Pandit of the Northern Division. In that 
oase, no custom was pleaded by the parties 
and it was in that ońse that the High 
Court ruled that no sustom, how long so ever 
sontinued, which has never been’ judicially 
resognised, san be permitted to prevail 
against distinct authority (Bindu Law Texts), 
an opinion whioh has sinoe been held to be 
erroneous. 

11, It will thus be seen that the custom 
BS to the adoption of a daughter's son is 
traceable .in its origin to the old Hindu Law 
itself, whish recognised the affiliation of an 
appointed daughter’s son though now obsolete. 
It cannof,. therefore, . be seriously | doubted 
that the. sustom,: where it is found to exist, 
is referable toa legitimate souree, and the 
authorities sited above establish the ex- 
istence of the. sustom | not only in the 
Southern Distriots ‘in this Presidency but 
‘also in some of the Andhra tracts like Cud- 


(86) 11 M. 49 at Bs 56 (F. B.); 11 Ind. Jur, 449; 
4 Ind, Dec, (N. 8.) 


dapsh arid Madras Town, and generally in 
other parts of India also. 

12, Then, comin to the question of the 
existence of the alleged custom in tha 
Andhra or Telugu portion of this Presidensy 
in particular, the evidenoe in the case being 
of a voluminous ‘character, both the parties 
have for facility of references, been per- 
mitted to put in printed statements prepared 
on the basis of the oral and dosumentary 
evidenes bearing on the point, Thé defendants’ 
statement, whieh sets forth 65 instances 
i adoption relied on for them is markad 

“Statement “A” and the plaintiff’s state- 
ane whish analyses the oral and dosu 
mentary evidence on his side as “Statement 
B.” The instansos relied on by the defend- 
ants will first be taken up sertatim, and 
then reference will be made to the 
rebutting evidence adduced by the plaintiff, 


[The Court here discussed and sonsidered 
the effeat of 65 specific instanses of adoption 
of daughter’s and sister’s sons. 


50, With these remarks, I hold that the 
custom of adopting a danghter’s con or 
sister’s son prevails generally among the 
Uriya Brahmins of the Ganjam Distriat, 
and that instanees Nos. 44 to 65 Addassd 
by the plaintiff cannot be otherwise than 
true. i 


56. In addition to the aforesaid 65 in- 
stanoes of spesific oases of adoption, re- 
liance is plased for 2nd defendant also on 
two Wills Exhibits 61 and 126 of ist 
February 1898 and 24th August. 1895, 
under whioh one K, Papsyya and G, 
Narasimharao, respectively, gave authority: 
to their: wives to adopt a daughter's son? 
lt does not appear from the evidence iť the 
power was exercised by either of the women ;, 
but tbe dosuments are relied on as indicat- 
ing the consciousness and oonvistion of the 
testators as to the validity of such adop- 
tions. 


57. For a similar purpose, reliance is 
plased for the defence alsoon the revised 
desree of the Provinsial Court of Appeal’ 
of- the Northern - Division in Original Suit 
No. 47 of 1834 filed as Exhibit 131, 
Somappa, the plaintiff in that aase, was 
the father-in-law of the Ist defendant herein ; 
(see the pedigree Hxhibit I). That’ suit 
having been brought by him for ‘possession | 
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of the plaint estate, his paternal uncles 
Whumapati, the first defendant therein, raised 
the plea that the plaintiff had baen given 
away in adoption to his maternal grand- 
mother while an infant. (Sse page 640 of 
the printed resord). The adoption set up 
for Wumapati was no donbé not true ; but 
there remains the fast that sush a plea 
was set up sọ long ago as 1834 in all 
seriousness as a tenable one, provided it 
sould be established as a fact. It is oon- 
‘fended for the defense, and I think not 
without some reason, that the faot of sush 
a plea being set up indicates the sosial 
sonsciousnesg of the sommunity at the time 
as to such adoptions. 

53, Lastly, a judgment of the local 
Additional Sub Court in Original Suit 
No. 40 of 1902 (Exhibit 123) is relied on 
for the defense, in which the adoption of 
a daughter's son among the Yaisyas of 
Rajahmundry was resognised on the autho- 
rity of Vayidinada v., Appu (27) in the 
absence of any evidenss addused by either 
party. 

59, Basides speaking to the speoifie in- 
stanses of adoption of a daughter’s son or 
brother's daughbter’s son or a sister’s son, 
-many of the defenca witnesses also refer in 
-their depositions to other instanoe: within 
their knowledge and also to the existence 
. of a custom in regard to sush adoptions in 
general. Their evidense, aga whole, indicates 
“to-their belief in the validity of such adoptions 
‘on the basis of custom. 

60, Then, soming tothe rebutting əvi- 
dense addused on the plaintiffs behalf, 
his statement B analyses the evidenss under 
-four classes. Olass I sonsiats of the evidence 
of the plaintifi’s witnesses that spaak to 
eases where a person, having daughter’s 
‘sons eligible for adoption, adopted a brother's 
son or a gnati or other sapinda, giving 
.fome property to the daughters sons. 
-The witnesses Nos, 2, 5,15, .6, 20,2:, <4, 
-37, 35 and 41, speak to cases of adoption 
-of ‘brothers’ sons, Nos. 1, 9, 16, 19, 22, 22, 
-31, 32, 33, 34 and 36 of adoptions of 
saqgotras, and the others of adoption of 
-gnatis, Olass IL sonsists of asses -whore a 
- person, baying daughter’s sons whom he 
caould have adopted, distributed the pro 
-perty among daughter’s sons without adept 
ing any one. Class III consists of oases 
in ;whioh a person appointed .one of the 


i 40 


- Narasammal v. 


on the oommunity 
‘gase of inheritanes or suscession, bat only 


daughter’s sons to perform his obsequies, 
eto., giving him a large portion of his 
property and giving smaller portions to the 
other daughter’a sons. Some of the oases 
in the said three classes are also supported 
by dosuments in references to the distribu. 
tion of property. Under class IV is sot 
forth the evidense of plaintiffs’ witnesses, 
some of whom are also Pandits, who state 
that they are not aware of the custom and that 
the adoption of a daughter's gon or sister’s son 
is prohibited by the Sastras. Some of them 
also say that they intended to adopt dangh- 
ter’a sone, but that they adopted others 
among their sagotras or gnatts, ato., on 
baing told that sush adoptions were pro- 
hibited by the Sastrar, and also on the 


_ground that they were not satisfied with 


the existence of such a oustom as would 
warrant an adoption of the kind (plaintiff 
witness No, 4). 


61. For the plaintiff, relianee is also 
placed on a oase that same up before the Dis- 
"triot Munsif’s Court, Narasapur, in Original 
Suit No. 102 of 1868, in whieh the adoption 
of a sister’s son was held to be invalid. In 
that oase, the adoption itself was held to 
bə trae, though made without the authority 


‘of the husband. The desigion in that sase 


proseeded on the general lawas laid down in 
Balaramacharlu (28) and 
Jivani Bhai v. Javu Bhat (37), No eustom 
was pleaded in that ease, nor was there any 
inquiry aboat the same. 


‘62. In referensa to the evidense of 
plaintiff's witness under classes Ito III of 
his Statement B, it may be observed that 
the custom relied on for the defense is not 
an imperative or obligatory oustom binding 
in general as in the 


an optional one limited in its operation, 
It is not the defendants’ oase that every 
shildlesa man having a daughter's son 
when making an adoption is bound by ths 
eustom to adopt him alone in preferenae to 
another, What is claimed for them is 
only that the oustom or usage permits the 
adoption of a daughter’s son also at the 
“shoies and selestion of the adopter, 

' 68, Astothe shoise ofa boy for adop; 
tion assording to Sastras and how it.has been 


(37) 2 M, H. 0. 'R. 462, 
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varied gradually Mr. Mayne in his Hindu 
Law, observes as follows at page 171:— 

““ Henere, in the first plasa the nearest 
male sapinda should be selected, if suitable 
in other respestr, and, if possible, a brother’s 
son as he was already, in contemplation of 
law, son to his unele. If no snoh near 
sapinda be available, then one who is more 
rémote ; or in default of susbh, then one who 
was of a family which followed the sama 
spiritual guide, or, in the osse of Sudrar, any 
member of the caste. Probably, this rule 
was strengthened by the feeling that it was 
unjust to the members of the family to in- 
troduse a stranger if a near relative was 


available. Originally, it seams to have been 
a prasept. Subsequently, it sunk to a mere 
recommendation. Ifis now settled that the 


adoption of a strangar is valid even though 
relatives otherwise suitable are in existense.” 

64, The above baing the ‘aw aa to the 
selection of a boy in adoptior, a shildless 
Hindu may choose to follow the strict letter 
of the law by adopting a szpinda or sagotr, 
in the order of preferanse, or a stranger, or 
may adopt a danghter’s son asoording to 
accepted custom, if one should bs in vogua, 
Adoption itself being options), be may not for 
reasons of hia own, adopt anybody at all, 
but make an arrangement for distribution of 
“his property at his pleasura. That being so, 
the instanees included in classes I to IIL of 
plaintiff's statement do not seem to be of any 
real importance as disproving the eustom 
relied on for the defense. 

65. As to the evidence of plaintiff's witnes- 
ses under olass IV, the persons sonserned 
are apparently followers of the orthodox 
view, who prefer to ast in aacsordanee with 
the ‘strict letter of the Sastras. The onstom 
relied on io this ease being, as already stated, 
‘of a restrictive operation it may be that the 
plaintiff witnesses and other persons in the 
sommunity for the matter of that, may not 
be direstly aware of the existence of the 
eustom, having apparently had no cosasion to 
have knowledge thereof. In the oase of a 
eustom, what the law requires seems to be 
not that each and every member of the, 
sommunity should have direst knowledge 
thereof whioh eannot be expested in the 
ordinary course of human oondust espeoially 
in regard to a permissive custom, but only 
that the persons following it should aot, 
under the: eonviction that they were acting 


in asoordanse with a custom understood to 
have the force of law and (understood) not 
to be merely a rapgated violation of law, 
and that the community soming into sontact 
with sush aots should asquieses therein. 
Assording to the case in Gopalayyan vV. 
Raghupatiayyan (31), already cited, such a 
sonviction or conssiousness has to be inferred 
from the aots of the kind, acquiescense in 
those aote, their publicity and so on. The 
acquiescence in sush asts would, in general, 
be, on the part of the members of the som- 
munity who get oognizanse thereof by direst 
knowledge or information and also on the 
part of the Government, eto., Sse Ohaen 
Sukh Ram v. Parbati (29), The sase in 
Jugmahandas Mangaldas v. Str Mangaldas 
Nathubhoy (38), ralated ta’ au obligatory 
custom of general application, ani ia thas 
clearly distinguishabls. 

66. The affiliation of a Putrika Putra or 
aprointed danghter’s son ig as old as Hindu 
Law, and Recording to the Vayidinada Vv: 
Ampu (27), the practice of the adoption of a 
daughter’s son is raferable to the old dostrine 
of Putrika Putra, though now obsolete, - The 
eu3tom of sash adoptions has been in vogus 
among Brahmins in several parta of this 
Presidensy and elsewhere, as stated, already 
in paragraph 10 above; and if Brahmins in 
the Andhra Districts of the Presidensy in 
practise make sush adoptions it cannot be 
deemed that they did so without sonssious- 
ness of the old Hindu Law as to Puireta 
Putra or of the sustomin vogue in different 
parts of the Presidenoy. No Brahmin with 
any sense can be expested to go through 
gush a serious ast as an adoption for the 
more fon of it, unless he be fully sonssious 
of its effisasy; and the Andra Brahmins, as 
the plaintiffs would have them, must indeed 
be a pssuliar people if they make adoptions 
without such conssiousness and convistion. 

67, As for the asquiessence of the sommu- 
nity in such aots, there isa large enough body 
of evidense on the defense side to show that 
sush adoptions: were made with due publicity 
and that they were soquiesoed in by the 
relations and other members of the publis. 
In some of the instansss addusəd in the 
ease, the adopter held mitrast office, to which 
the adoptee sueseeded with the sanction of the 
Government. The plaintiff's witnesses thom- 


(38) 10 B, 628 at p, 543; 5 Ind, Deo, (N: S.) 742 
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selves do not say that the persons that made 
adoptions of the kind were o2s3tracizad 
by the sooisty or subjest to other similar in- 
sonveniense. The plaintiff’s own witness, O. 
Subbavadhanlu (Exhibit A), who, on his own 
showing, is an orthodox man veraed in the 
Sastras and who professes to have declared the 
invalidity of the adoption proposed to be 
made by Sivarama Doss of Instance No 5, 
himself fixed the muhurtham for the adop- 
tion, grased the ceremony with his presenos 
and took his sambhavana duly. Sash oou- 
dust on the part of aa orthodox Pandit like 
the witness indiaates that persons of his like 
entertain no particular repuguanse or abhor- 
renas in reference to buch adoptions, though 
they may not themselves hava recourse to 
them inthsir own case, but prefer to act 
up to the letter of the Sastras. And, as in- 
disated in the ruling in Vayidinadea v. Appu 
(27), the rebuttiag evidensa in suoh oases 
ought to be directed to show “that the 
members of the sommunity deslined to rə- 
oognise sons so adopted as validly adopted, 
or that the oustom is repugnant to tha 
general sense of the community or that it is 
régirded as made in violation of law,” the 
expression law” used in the ruling being 
understood to be customary law, sinos other- 
wise every custom would in a sense be a 
violation of the Sastrais injunction. (See 
Mayne’s Hindu Law at pages 56 and 57 
quoted in paragraph 7, above). In Basava v. 
Taingangauda (39), his Lordship Justice 
Ranade says that, “Not a single oase was 
shown on the defendant’s bshalf where the 
adoption of an only son by the Lingayats 
of these parts was dis»wned or rapudiated 
by the pəsoplə or their rulers, nativa or 
British.” In Sri Balusu Gurulingaswami 
y. Sri  Balusu Ramalakshamma (40) 
their Lordships of the Privy Counsil refer 
to the absence of resentment on the part of 
the people and of osonflist between the 
desided law (eustomary) and the feeling of 
the people, in upholding the validity of the 
adoption of an only son. In the present 
guit, if is not shown for the plaintiff that 
the adopted sons were disowned by the 
community or that the custom is repugnant 


fo the-.general sense of the sommunity or 
vis 19 B. 428 at p. 459; 10 Ind. Dec. (N. s.) 289. 
(40) 22 M. 398 at p.427; 21 A.460; L Bom, L. R. 
226; 3 0. W. N. 427; 9 M. L. J, 67; 26 L A. 118; 7 
Sar. P. O. J. 380; 8 Ind. Dec, (N. s.) 286; 9 Ind. 
Deo, (N. 5.) 1001, : 
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that the sommunity feels 
resentment in sush matters, [t is notalso 
shown that the adoptions arə regarded by 
the sommunity in ganeral a3 violations of 
the (customary) law, though they may not 
be in aczordance with the letter of. the 
Sastras. As put by the plaintiff's own 
-witnesa Dasaradha Padi, (Exhibit HH-2), 
auch adoptions would seem to be regarded’ 
merely as Gounapokhsham (secondary), 
while adoptions made in ascordanse with the 
Sastras are deemed Mukhyapaksham (prinsipal 
or primary). 


68. Thor, the rebuttiog evidense addused 
for the plaintiff as a whola doss nət seem to 
be of material consequence. 


69: Of the 65 instances of adoptions for 
the defence, 46 are of daughters’ sons (1 
to 9, 11 to 16, 18 to 23, 25 to 35, 39 to 41, 
43, 46, 48, 49, 54, 55, 57, 60, 62, 64 and. 
95), 6 of a brother’s daughter’s son (10, 17, 
24, 37, 33 and 42) and the remaining 13 
ara of sister's son, Of these instauser, 28 
are from the Ganjam District, 9 from the 
‘Godavari District, 20 from Kistne, 7 from 
Guntur and one from Nellore. OF the 28 
instances from Ganjam, 22 (44 to 65) relate 
tə Uriya-Brahmins;and of the rest, 6 
(Nos, 9, 15 16, 23, 29, and 41) to Vaishnava 
Brahmins living in the other distrists. O£ 
the total instances, 10 instanses (Nos. 14, 
19, 20, 25 to 30 and 48) being held as 
not properly established, there yet remain 
55 instances, OF these, 5 relate to Vishna- 
vites and 22 to Uriya Brahmins and 28 
to Andhra Brahmins. Besides these, there 
are also the Brabmins two Wills (Exhibits 
61 and 126) under which Andhra Brahmins 
authorised their wives to adopt their daugh- 
ters’ sons. 

70. As to the instances from the Uriya 
Brahmina and the Vaishnavites the plaint- 
iff’s contention is that they are not relevant 
at. all in reference fo 8 sustom among 
the Andhra Brahmins. It is no doubt true 
that the Uriya Brahmins some among the 
Pancha Goudas following the Bengal Sohool 
of law and are given to animal food, and 
some of them (the Holuvas), who follow 
agriculture as a profession (Exhibit 138-6), 
are rather lax in their religious observanees 
but, as spoken to by the plaintiff's witness, 
Dasaradha Padi, the law as to marriage 
and adoption ig the same to the Uriya 
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Brahmins and the Anihra Brahmins. His 
evidence on the point is as follows: — 
“Wa observe only Karmas io keeping 


with the Vedas. Yagnavalkya and Mitaksbara 
are our Dbarma Sastras, The Sruthi 
¥elating ‘to adoption js one and tha same 
for us ‘and the Andhray, * * * Wedo 
mot ‘marry girls who have already attained 
puberty. * * * Wilow marriage is not 
in vogue among ng, * * * The daties 
Taid down in the Vedas are observed in one 
and ‘the same manver by all Brahmins?” 


In view of this evidense, ib does not 
appear that there are avy essential differences 
in law as to marriaga or adoption between 
the Uriya Brabmins and the Andhra Brah- 
‘mins Further, the Uriyas have been resid 
‘ipa in olose proximity with the Andbras 
of Ganjam for several generation, so that 
‘here would seem to be no serious objection 
to the Uriya instances also being taken into 
‘écnsideration in this oase in viaw of the se:pe of 
tle issue as settled. Further evideuse in regard 
ito such instances baving been ruled out by 
the learned Sab rdinate Jodge, Oooanade, 
‘in his judgment inthe previous litigation be- 
‘ween ‘the parties (Exhibit GG), their Lord. 
‘Ships of the High Court in their appeal jadg- 
ment (Exhibit 122) were of the opinion that 
‘sugh evidercs was relevant and should be 
obtained. Ane, when, in their Lordships’ 
opinicr, the evidence of the Uriya witnesses 
Was relevant, a similar principle must apply 
-to the Vaishnava oaser, as well, 


71. Even if the Uriya and Vaishnavite 
*instanass objected to for the plaintiff be 
“exolade?, there would still be 23 instances 
‘relating to Andhras With these must be 
“ramembered the two cates of sister’s son’s 
adoption from Cuddepsh and Madras Town 
‘yeferred to in Vayid mida v Appu (27) as 
sosepted by the Courts in 1-06 and 1859 
“(eee paragraph 10 above). The instances 
“ander noties cover a period of over £0 
‘years from 1832 and come from four of the 
‘principal Andbra Districts. Tt is not to 
‘be supposed that the defense inthe present 
-easa Has been able to exbaust all oases of 
\sush adoptions in the Telugu country and 
‘the ‘oustom set up being itself of a limited 
‘operation, the abaénoe ofa larger number 
cof instances placed before the Court -may 
“pot Ee ceemed to bearerious defect, In re- 
“farense to a similar matter his Lordship 


- 


Justice Ranade observes thus in Basava y, 
Lingangauia (39): 

“Of sourse it has never been sontended 
that every person adopting'’a child was bound 
to adopt an only son. Cases of adoptions 
of one, out of many sons will naturally ba 
more numerous. But this preponderancs:by 
itself will not invalidate the adoptions ‘of 
only sons when the eustom was ‘properly 
proved.” 

These remarks apply quite well to'the pre- 
sent oase also. 

72. The oustom in the presert sase'has 
been shown to have been in vogue for ‘80 
years; and, according to the ruling in Maha- 
maya Debi v. Haridas Haldar (41), evideuse 
showing the exercise of a right in assord- 
anoe with an alleged eustom as far bask 
as living memory oan go, raises the pre- 
sumption, though a rebuttable prasumptior, 
as to the immemorial existence of the 
custom. The custom sst up in this agawe being 
ascording to the 9 Madras case, | Vayzdinala 
y. Appu (27),: referable to the affiliation of 
appointed daughter’s son recognised ‘by:the old 
Hindu Law, it may be taken to have been in 
vogue among Brahmins in general from time 
immemorial. There is also a təxt of Yams, 
quoted in Ghose’s Hindu Law, 3rd Elition, 
Volume I, pages 6&3 and 755, which says that 
in adopting the daughter’s son and the bro. 
ther’s son no caremonies aro required, 

73. In view of the foregoing, the custom 
relied on in the present casa ‘must “be 
held to'be an ancient one. So far as the 
limited character of the custom under notice 
admite, the evidence also establishes “the 
general uniformity and continuity of the 
custom. The various instanses‘adduced in tke 
oare and the general acquiessense therein by 
the community without ‘feeling any rē- 
pugnanse or resentment over'the same, also 
indicates a sonvistion on the part of those 
following it that they have been asting on 
aosordanoe with a oustomary law ‘binding 
on them. The evidence on resord, so far 
as it goer, must also be held to be ‘slear 
and unsmbiguour; and it is not the plaintiff's 
saso that the sustom is immoral or’ opposed 
to public policy. 


74, l asesordingly hold on‘the 10th issie 
that the sustom of -adopting a daughter's 


(41) 27 Ind. Cas, 400; 42 0. 455 at’ p. “472; 190, 
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son or a sister’s gon obtains among Brahmins 
of the Andhra or Teluga portion as in the 
rest of the Madras Presidensy. 

75. 12th issue : —Tne allegation in para- 
graph 6 of the plaint is to the effeot that, after 
the birth of the plaintiff, in or about July 
18:7, the frst defendant resognisod him as 
heir to the estate entitled to suscaed on 
her death, ceased to parform the annual and 
other eeremonies of her husband and ap- 
pointed plaintiff to perform all sush oere- 
monies in his own right, 


76. In reference to this allegatior, there is 
no direst evidense to show that first defendant 
speoifieally recognitei plaintiff as heir to the 
estate on her death. Tae deposition of the 
defendants’ own witnesr, N. Krishnayya 
(Exhibit A—68), the family puronit of the 
first defendant, however, shows that the 
makalayams and annual oeremonies of firat 
defendant’s husband were being performed 
on the karthacyam of the plaintiff even prior 
to the firat adoption cf the second defend- 
ant in 1900. The evidence of the witness 
on the point clearly goes in sorroboration 
of the testimony of the  plaintiff’s father 
(Exhibit A-63) and his deeeased maternal 
aunt’s husband (Exhibit A 36) that the 
transfer of the sarthavyam to plaintiff's 
name in regard to the ceremonies of first 
defendant’s husband took plase soon after 
plaintiff's birth ia 1577. Jt must, therefore, 
be held that the sircumstanoces alleged in 
paragraph 6 of the plaint as to transfer of the 
karthavyam are true. 


77. Next, as to the effeot of sush transfer, 
the first defendant, as widow of the deceased; 
was bound to perform the eeremonies of hor 
husband on her own kurthavyam, and any 
transfer of kartha.yam to another person 
would be invalid according to Sastra-unless 
it be to a person validly adopted by her. 
If she parported to transfer the karthavyam 
to any other, her act would amount toa 
mers delegation of her power and can have 
ng binding effest either on her or her adoptive 
son, The transfer of karthavyam to plaintiff 
after his birth no doubt shows that the 
lady had then no idea of taking any body 
in adoption ; but I do not think her then 
conduct in ‘the matter debars her for ever 
from changing her mind and making an 
adoption later on, if she has otherwise 
authority for so acting, 


78. With these renarks, I hold on the: 
12th issue, that the siroumstanoss sot forth 
in paragraph 6 of the plaint are substantially 
true, but that they oinnot rander sesond 
defendant's adoption invalid, if if should ba, 
hald to be otherwise valid, 

79. 13th tesue :—The plaint estate of 


‘Vegayammapsta is insluded in the Schedule 


appended to the Madras Impartible Estates 
Aot (If of 1904), and as such the suacession 
to the estats will bə by the rala of pri- 
mogeniture. The oustom of lineal pri- 
mogeniture as applying to the estate was 
set up by firat defendant’s father in-law, 
Somappa (II), as against his paternal unole, 
Wumapati, and he sussesded in e:tablishing 
the sams in Original Suit No. 47 of 1834, on 
the fils of the Pcinsipal Gourt of Appeal for the 
Northern Division. Ses the revised daeareg, 
of the Court, Exhibit 131, and tha pedigree, 
(Exhibit I). In a subsequent litigstion 
brought against the firat defendant byagnot: of 
her husband after the latter’s death, Original 
Suit No. 5 of 1876 on the file of the Sab- 
Court, Cocanads, their Lordships of the Privy 
Counsil say in their jadgmen', Exhibit 
MM-1, that it was mot disputed bafora them 
in that case that tha Z»sminodar’, assording 
t? an ancient oaustom, was imoartible ani 
that it bad been held and enjoyed by the 
eldest male member io the direst line up to 
and inslusive of Somapps (I), the grand- 
father of first defeidant’s father-in-law, 
Samappa (II). In that litizatior, and ia 
the aouree of an in’ermediate litigation 
between first defendant’s husband and a 
widowed daughter-in-law of his paternal 
grand-unole in 1854, the first defendant and 
her late buiband no doubt relied on s family 
arranzemen‘, under which the estate was 
assigned to his father and also succeaded in 
their plea; but that sannot affest the austom of 
lineal primogeniture in referensa to the estate 
which hia father had susseaded in es- 
tablishing ia the earliest litigation, espasially 
when the family arrangement itaelf prsase led 
in gosordanes with the pre-existing aastom, 
Their Lordships of the Privy Oounail in 
the suit of 1:73 advert to the desision of 
the Provinsial Court with approval s9 far 
a ib went; and all that they say in tha 
peualtimate paragraph of their judgment, 
Exhibit MM-I, is that it was immaterial for 
the purpose of the litigation before them to 
decide who would have been entitled to 
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sueseed under the oustom if the estate 
had remained part of the joint family 
property. 


80. I, therefore, find on the 13th issue 
that the sussession to the plaint estate is 
governed by the rule of lineal primcgeniture. 
- It must, however, be obsérved that a desision 
on this issue is not quite important for the 
purpose of this anit since, barring second 
defendant’s adoption, the plaintiff would be 
the heir, whether the ordinary or. lineal 
rule of primogeniture governs the suseessicn, 


` e 8I. 16th issue :--Clause 3 of sestion 4 of 
the Madras Impartible Estates Aot (II of 
1904) provides in express terms that nothing 
in-that sestion shall be construed to restrict 
the power of the owner of an impartible 
estate to provide for the suasession thereto 
in’ -default of heirs, The first clause of the 
sestion prohibits an alienation of the estate 
exeept under sertain circumstances ; but it 
does not. prohibit the oreation of an- heir 
by adoption ascording to the Hindu Law. 
Such adoptions wan be made under law 
not only by a male owner but also by his 
widow with his authority or with the assent 
of sapindas. Itis no doubt sontended for 
the plaintiff that an adaption by a widow, 
when ib is made with the assent of sapindas 
ia a sort of alienation ; but I feel unable to 
aobopt the position that an adoption of the 
kind ean be held to be the equivalent to an 
alienation. 

82. I aceordingly find on the 16th issne 
that the adoption in dispute is not eon- 
trary to the provisions of the Impartible 
seed g Aot, 7 





-This appeal coming on for final hearing 
on the 19th April 1920, after the return of the 
finding of the lower Court upon the issuas 
referred by this Court for trial, and the sase 
having stool over for sénaideration till this 
day; the Court delivered the following 


JUDGMENT. —-No objestion has been 
taken before us to the findings on issues Nos, 
12, 13 and 16, whioh are against plaintiff, or 
to the finding on issue No, 9 in his favour that 
the adopticn ofa daughter’s son is invalid 
under Hindu Law. Argument has been 
sopfined to the finding on issue No. 10 that 
custom authorizes such an adoption ameng 
Telugu Brahmins sugh as the parties. Wo 


coneur in that finding and in the lower 
Court’s reasons for it and, therefore deal 
shortly with the objettions advanced here 
against ib. 


The Telugu country bagins, roughly, north 
of the City of Madras, being bounded on the 
south by the Tamil Districts and on the 
north by the Uriya, though there is, parti- 
cularly in the oase of the latter, no sharp 
division, The -materials before the lower 
Court consisted, firstly, in general evidenee on 
the side of plaintiff, that sush adoptions were 
not resognised as valid by Telugu and Uriya 
Brahmins, secondly, òn the side of sesond. 
defendant in evidenos, that they had taken 
plase in a suffisient number of instances 
in the Telugu and Uriya country to establish 
a custom. 

The general evidense consisted in a num- 
ber of statements, Exhibit HA series, But 
it was inconclusive in the sase of two wit: 
nesses, who merely said that the adoption 
of a sister’s son waa avoided in their families 
on oasagiong on which it would have been 
possible, as contrary to law and sustom. In 
other sases it consisted only in assertions by 
persona described as Pandits, who, if -tbeir 
sompetense in this branch of knowledge is 
presumed, would ordinarily be prone to 
depreciate any preferense for custom over 
adherense to the injunctions of the texts, by 
the study of which they live. In fast, some 
of them, Dasaradha Padhi, Appanna Sastri, 
Lokhanada Misra and Ananta Doss, mention- 
ed ipstanoes of the adoption of a sister’s son 
without referring to any sonrequent sosial or 
religious stigma being imposed. Nothing of 
Any value was established by these wit- 
nesses, 


The lower Court has dealt with the evidense 
relating to the instanses relied on by sesond 
defendant with great caution and no objection 
has been taken fo its conclusion that twenty- 
seven oases of adoption of a danghter’s son in 
the Telugu Distriots have been proved. It is 
said that some of these cases are incsonslusive, 
besause they sre recent. But the proportion 
of resent oases is not unduly high in view of 
the greater sare with which evidence relating 
to them would be obtainable; and there is no 
suggestion that in any the adoption was made 
to create evidense for this trial. It is pointed 
out next that in some eases there was, besides 
the adoptior, a document transferring pros 
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perty to the adopted son consistently with the 
existence of doubt as to his position. But 
itis possible that this was due toa desire to 
vrevent future litigation and this is pro- 
pable in at least. three eases, in whioh the 
adoptive fathers were persons of marked 
respestability, a member of the Legislative 
Council}, a well-known Vakil, and a person on 
whom Government had sonferred the title of 
Diwan Bahadur. Then it is argued that 
some, who speak to these adoptione, desoriba 
them as authorized by law, not sustom. Bat 
these desoriptions are so plainly wrong and 
the sompetense of those sonserned to give 
them so smal), that they may safely be 
ascribed to a natural and very ordinary 
desire to make no explisit innovation and to 
their inability as laymen to draw a legal 
distinction. Lastly, in six oases there is the 
otjestion that the families in question are 
those of Tamil immigrants in Telugu country 
and that, as they have brought their Tamil 
customs with them, their adoptions add 
nothing to the argument from the instanses 
afforded by Telugu families proper. It dong 
not, however, appear from the evidense that in 
any case the immigration was resent or that 
the adoptions in question were regarded with 
dislike or suspision in their Telugu surroind. 
ings, Sash a custom would ba followed only 
at long intervals and on rare oscasions, 
There is, therefore, no euffisient reason for 
dissarding these ‘six oases from oonsidera- 
tion, 

Argument has next been dirasted against 
the relevansy and weight of the remaining 
twenty-two instanoes relied on, on the ground 
that they osourred nat in Telugu, but in 
Uriya families;and a similar argument has 
been attempted against the relevyansy of the 
fact that adoptions of a daughter’s son were 
held to be authorised by custom in the Tamil 
districts in Vaytdinada v. Appu (2%). The 
exhaustive judgment in that oise no doubt 
dealt statedly only with the southern dis- 
trists ; and reference has also been made to 
the fact that it was to some extent, founded 
on the commentary of Vydianadha Dikshitar, 
a work alleged to be authoritative only in 
them. But there is no reason for supposing 
that the soope of the desision was limited to 
the southern districts for any reason bat that 
the oasa before the Court same from Tanjore 
and there had naturally to be some limit to 
the oollegtion of instagees in support of the 


oustom relied on; the argument from the 
references to Vydianatha Dikshitar is answer- 
ed by tbe observation that his sommentary 
was afterwards treated as authoritative in 
Brindavana v. Radhamant (42), a oasa from 
Ganjam, a Telugu and Uriya distrist; and in 
fast in Vayidinuda v. App» (27) one instanse 
relied on was from another Telugu distriot, 
Onddapah. As regards the Uriya instauses 
before us, there is nothing to support a dis- 
tination between the custom they support and 
that of the Telugu sountry. It has been 
pointed ont that the territorial division 
between Telugus and Uriyas is partieularly 
indefinite, The witnesses for plaintiff, of 
whom Dasaradhi Padhi, already referrred to, 
is the clearest, refer only fo differences in 
ritual, to marriage with maternal unele’s 
daughter and to fish diet as peauliar to Uriyasr, 
not to anything of significance in the present 
sonnection. Although Tami), Telugu and 
Uriya Brahmins differ in language and 
residenee, all alike, so far as we have been 
showr, agree in acceptance of Hindrism and 
of the Mitakehara Law; and we oan see no 
reason why the judicial resognition in 


_ Vayidinadha y. Appu (27) of the custom now 


in issue as binding on the first mentioned and 
the evidensa of instanses in whioh it has 
been followed among the last, are not relevant 
and are not of material weight. 


It remains fo refer to six instanses of adop- 
tion of a brother’s daughter’s sor, which have 
alao been proved. We need say only that the 
validity of sush adoptions was regarded as 
standing on the same footing as that of adop- 
tions ofa daughter’s son in Vaytdzanoda v, 


` Appu (27) and that in both the natural 


mother would be equally debarred from mar- 
riage with the adoptive father, 


We, therefore, ascept all the fifty five 
instanser, whioh the lower Court held to be 
established, as relevant and, in the abaense 
of anything to rebut the inference from them, 
we regard them as suffisient to prove the 
custom alleged, It should be added that this 
eonslusion is in assordanee with the opinion 
in plasitam £8, Strange’s Manual of Hindu 
Law, 2nd Hdition, page 22, the learned author 
abandoning therein the liunttation to South 
India, expressed in plagnun n 42 of ih- First 
Edition of his work, page i+, aud referring toa 


(43) 12 M, 72; 4 Ind. Deg, (x. 8.) 899: 


632 
RAMANAND V, JAI RAM, 


proseedicg of the Sudder Court as his 
authority. We accept the lower Court's 
finding and, therefore, wé allow the appeal, 
dismissing the suit with Bane throughout, 


M. 0. P. 


Appeal allowed, 


.. ALLAHABAD HIGH COURT. 
” Biosun Oivin ApPeril No, 1481 or 1917, 
July 19, 1920, 
Predént:—-Mr. Justice Sulaiman and 
Mr. Justise Gokul Prasad. 
RAMANAND AND oragrs—Pt LINTIFES — 
APPELLAKTS 
i . , Versus 
JAIL RAM AND oragrs—Derznpints— 
RESPONDENTS. 
‘Civil Procedure Code (det V of 1908), s. 47~ Pre. 
eniption suit—-Decree awarding possession on payment 


of, purchase- money—Money paid—Possession not 
obtained — Suit for possession, whether maintainable, 


Where a person obtains decree in a pre-emption 
suit for possession on payment of the purchase- 
money and pays the morey, but fails to obtain 
pösséssion, he -is not entitled, by virtue of section 47 
of the Civil Procedure Code, to maintain a fresh 
guit ‘at possession on the basis of the decree. ‘p. 633, 
col, ‘ 

_ Segond appeal from tho dasision of ihe 
Additional Judge, Mainpuri, dated the Sth 
Séptember 1917, 

‘Messrs. Piare Lal Banerji and Gulzar: Lai, 
for the Appellants. 

“Mr. G. Agarwala, for the Respondéntas, 

JUDGMENT,—This appeal has been 
référred to a Division Bench, as the learned 
Judge before whom it originally came on 
for hearing doubted the sorrestness of the 
rile of law laid down in Lakhrant Kuar y, 
Dhanraj Singh (1), Aa all the authorities 
did not seem to have been laid before 
uk in argument we took time to consider our 
judgment, 

It appears that in 
plaintifs brought a 


1905 the present 
suit against these very 


(1) 32 Ind-Oos, 684; 14.4, L, J. 102, 
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defendants to pre-empt the property whioh 
is now in dispute, On thé 28th April 
1905 a sompromise deeree was passed, 
according to which the plaintiffs were to 
obtain possession of the property if they 
paid Re, 1,000, within three months of the 
decree; in oase of default, the suit was to 
stand dismissed. The plaistiffs paid that 
amount within the specified period but 
obtained possession neither through the 
Court nor privately, On the 25th April 
1917, long after -the period of limitation 
for an application for exesution had expired, 
but within twelve years of the last desree, 
the plaintiffs instituted the suit, out of 
which this appeal has arisen, for resovery 
of possession of the property deoreed to 
them previously, The Ooart of first instance, 
after much} hesitation, felt bonnd to follow 
the casd referred to above and deoreed - 
the suit, The lower Appellate Court has 
refoxed to follow it in view of eertain 
observations made in the letters Patent 
Appeal from it. In that aase a Single 
Judge of this Court had held ; “the plaintiff 
while in possession of the land in questioti 
was wrongfully dispossessed by the defend- 
ant and I hold that the plaintiff is 
entitled to suaceeed on that ground.” This 
was perfectly correct. He, however, went on 
to hold that, even apart from that, the plaintiff 
was entitled “to sue and suscesd” upon tha 
previous dearee,. 

In an appeal under the Lettere Patent 
[vide Dhanras Singh v. Lakhrani Euar (2)) 
it was held that the plaintif having got 
aotual possession, though out of Court, and 
having been subsequently dispossessed, was 
entitled to bring a fresh suit. The lesrned 
Judger, referring to the view that it is 
always open to a deoree-holder to bring 
a suit on ihe decree at any time witbin 
twelve years notwithstanding that the 
decree has besome inoapable | cof exeoition 
by lapse of time, remarked: “This diotum, 
if sorrest, would mean that suit after 
suit sould be brought upon barred deoreea, 
If this is eorrest law, it is a very alarming 
situation.” They weré inelined to hold that 
gestion 47, Civil Prosedure Oode, would be 
a bar to suoh a snit, but did not think 
it necessary to say anything further as 
the point was not nesessary for the desision 


(2) 35 Ind, Cas, 601; 14 A Ld, 709; 88 A. 509, 
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of that ease, and the question had not been 
fully argued before them, 

There oan be no doubt of the general 
prinoipfe, “that where a Gourt of competevt 
jurisdiction has adjudicated a certain sum 
to be due from one person to another, a 
legal obligation arises to pay that sum, 
on which an action of debt to enforce 
the judgment may be maintained,” per 
Baron Parke in Williams v. Jones (3). The 
pame prinsiple waa resognised in Civil Law 
where the action founded on the prior 
judgment was known as the actio judicata, 
Such an astion may be treated as another 
form of exeention, but the Legislature may 
prohibit it and prefer the more summary 
method. We, must, therefore, examine the 
provisions of the Civil Procedure Code, and 
also review the sauthoritig:, in order to see 
how these provisions have been interpreted 
and applied. | 

The oase of Doobee Singh y. Jowkee Ram 
(4) may be put down as the earliest 
authoritative ease of our own Provinees. 
There. the plaintiffs had obtained a decree 
awarding to them one-half of an orohard 
and diresting possession to be given’ to 
them. Théy remained inactive for up- 
wards of three yearr, and then brought 
a fresh euit for posaession. A Fall Bench 
of five Judges enunoiated the law as follows: 

“where a decrée i is merely declaratory and 
does not require to be earried into effest 
by prosess of execatior, the right thereby 
deolaréd and ascertained exists independently 
of any provess for enforsing it. But when 
the nature of the decree requires that 
it should be exeouted, a deorea-holder eannot, 
after ` allowing the limitation period - to 
lapse without issuing process of exeoutior, 
seek by a fresh suit on the decree to obtain 
that whieh he should have sought for by 
execution.” 

in Ram Jus Rae v. Ram Narain (5) two out 
of the three, Judges reaffirmed the same 
prinsiple and held that sestion Ll o* the 
Ast XXIII (to whish sestin 47 of the 
present Code sorrésponds) had taken away 
the right of a decree holder to resover in a 


(3) (1815 ) 67 R.R. 767; 
J. Ex. 145; 2 Dowl, & L, 680; 153 C. R. 282. 
T 3 Agra H. 0: R. 883; Agra F.B Ed 1874, 


KO 2 N. W. P, 382, 
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saba aini suit founded on his derep what 
he sould enforse by execution in the ondinary 
way. 

In Shetkh Golam Hossein v, Musammat 
Alla Rukhee Beebee (6) the same prin- 
ciple was even extended to a re- 
demption suit. A Fall Boneh of five 
Judges again laid down that, where bya 
former adjudication persons besame entitled 
to a remedy by prosess cf exeeution for 
the recovery of possession, and by their 
own neglest they have lost this remedy, 
they eannot be permitted to revert to the 
position which they held prior to the in» 
stitution of that suit and to ask for a 
remedy by suit. The provisions of section 
60 of the Transfer of Property Ast have, 
perhaps, made’ the prinsiple no longer ap- 
plicable to redomption suite, vide Sita Ram 
v. Madho Lat (7). Bat we have not been 
abla to find any racenh oase of ont own 
High Court in whioh the soundness of that 
pringiple has been doubted. 

The Madras High Court has adhered to 
the same view. In the oase of Sanjeeviyah 

v. Nanjtyah (8) ib was held that a suit 
Acca not lie to enforce a liability spesifis. 
ally imposed by the desres of a Civil 
Court in the Mafossil, the right of suit 
in sunah a base being taken away by seation 
1) of Aat XXIII of 1861- 


In the ease of Muttuvelu Pillai 
yv. Vythilinga Pillai (9) it was laid 
down that that section takes away 


from the parties the right to try by a 
fresh suit any question relating to the 
enforoament of the terma of the deeres by 
prosess of exeontior, and, in assordanse with 
the whole polisy of the law -of procedure, 
makas every such question determinable by 
an order in a summary proseeding bafore 
the same Oourt in the aourse of exesution, 
And the same principle was followed 
in the oase of Aanginasary v. Shaprani 
Asary (10) and inthe case of Sungara 
Naraytn Pillay v Sandirs, Pillai (11). 

In the Fali Bənsh case of Ferigsams 
Mudaliar v. Seetharama Chettiar (12) whieh 
was not a sase of a suit on a judgment, 

(6,3 N. W. P. 62. 

(7; 24 À. 44 iF. BY; A. W. N. (1901) 194, 


(8$) 4 M. H. O. R 453. 
(9)5 M. H O. R. 185, ` 


(10) 5 M. H. C. R. 370. 
(11)6M II C.R. 13, 
(12) 27 M. 248 (F. B.); 14 M. L. J, 84, 
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"but one to enforce a Hindu son’s pious 
“obligation to dissharge his father’s debts, 
it wae, however, observed on page-249* that 
“against his legal representative who as 
“gush is equally bound by “the judgment) 
“it has long” been held.. that’ under the 
glndian Prosasenal Law the remedy ia only 
BY Way., oF oxe uti n, öf th 490788, and that 
ino... amb sold “be Foish pon the judg- 

MMOD rog n Lye ge s N 

$ Following. the.old; Bnglish prdotisa of 

„entertaining, suits on, judgments of the 

-Oounty -.Courts, a practice at one time grew 
„oprim Bombay, under which suits on judg- 
mants. of. Small, Qauses Courts were allowed, 
‘till.:thisothad fo be put a stop to after the 

enastarinthof -seotion 94 of Ast XV of 1852. 
But as for. suits on desrees of an ordi- 
nary CivilsCourt the Bombay High Oourt 

-does not:-appear to haye permitted them, 

In the case of Manchharam Kalliandas v. 

Bakshe. Saheb'(13) a suit for possession which 
had been- granted by an unexesuted decree 
was held.not to be maintainable, 
` In the sase.of Kisan Nandram vy, Anandram 
-Pachaji( 14) the plaintiff's father had obtained 

“a deeree for possession whiob, however, was 
never exesnted. It was held that the remedy 
by a separate suit was barred by eestinn 

-1l of Act XXIII of 1261. 

In the oase of Sayad Nosrutin v. Vankatesh 
Prabhu(15) it was remarked that seotion 11 of 
Act XXII cf 186land the decisions under 
that section seem to shut a plaintiff, who has 
failed to obtain exesution of a desree in 
his favour, from making that decreas the basis 
of a further suit, or from obtaining, by 
‘means of a subsequent suit, that whioh, 
by adopting the proper means, he might 
have obtained in exesntion; and that the 
recognition of such suits would tend to 

` prolonged and possibly endless litigation, and 
so defeat. the purpose of the Limitation Act. 

In the ease of Fakirapa v, Panduranga- 

“pa (16) it was pointed out that the practice 
of the Bombay High Court to entertain suits 
upon -judgments of Courts of Small Causes 
was peeuliar and too long to be distrub- 
ed though ‘it might bave been batter if 

(13) 6 B. H. O. R. 281. l 
{14) 10 B. H., 0. B. 433. 


(15) 5 B. 382; 3 Ind Dec. (N, s ) 251. 
(16) 6 B. 7; 3 Ind. Deo, (N. 5) 461, 


- #Page of 27 M—Eg, i 


reached nett 
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that it was perhaps 


“as against the jgdgment debtor himself or ‘unimportant 


(asal 


such a prastice had never been initiated i 
based on the fast 
that the Civil Prossdure Oode, with a few 
exeeptions, had not been 
applied to the Bomhay Oourt of Small 
Causes; but that no suif would. lie upon 
a dearee the exesution of which was barred 
by limitation, 


In the oase of Merwanje Nowrojt 
v. Ashabai (17) it was desided that 
even before the prohibition ‘sontained 


in sestion 94 of Ast XV of 1882 a judg- 
ment-ereditor in the Oourt of Small Causes 
had not the right to sne on his judgment; 
and that the provisions -of the Civil Pro- 
osdure Code peslude a judgment in A 
Court regulated by that Gode basing enforoed 
by a separate euit, 

The Oslentta High Oonrt, though fore 
merly upholding the view that no suit on 
judgment lies, has subsequently gone back 
the other way. In theo oase of Santes 
y. domtr Shotkh (18) it was held 
that a snit cannot be maintained in a 
Small Cause . Court to recover the unsatisfied 
balanoe of a desree of sugoh Court, This 
was followed in the oase of Moonsh: Golam 
Arab v. Ourreembuxe Shatkhjee (19) where 
it was held that no suit would lie in the. 
High Court in a desree of the Court of 
Small Causes. A dissenting note, apparently 
for the first time, was struck by Wilsor, J., 
in Atlermoney Drsxee v, Hurry Doss Dutt 
(20). The learned Judge held that, as a 
general rule, a suit liess upon a desree 
unless the right is taken away by Statute, 
and tha‘, in his opinior, there was nothing in 
Ast X of 1877 to prevent such a suit. It 
is unfortunate that this oase was decided 
ex parte, there being no one on behalf of 
the respondent to present the contrary 
view. Neither seotion 244 (c) of Act X of 
1877 ner the previous oasea seem to hava 
been brought to his notice. This case 
was followed by another Single Judge of 
the Caleutta High Court in Annoda Prasad v, 
Nobo Kishore Roy (21) where a sniton an 
order of the Insolvenoy Court for payment of 
costs was held to be maintainable on the 

(17) 8 B.1;4 Ind. Deo, (N. s.) 875. 

(18) 9 W. R. 399. 

Wee 9) 5 0. 294; 4 C. L, R. 477; 2Ind. Dec. (N. s.) 
(20) 7 C. 74 £ Shome L, R., 1£2;9 0, L, R. 357; 
8 Ind. Deo. (Nn. 8.) 597, 

(21) 880, 560; 90, W. N. 962, 
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-ground that sestion 244 of Ast XIV of 
(1882 was inapplicable, and that the suit 
must be. held to: haya been based on a 


~ new anune of -action. as afforded by the . 


- previous judgment, 
"In. the case’ of.. Ashi Bhushan Dasi 
y, Pelaram Mandal (22) a .deoree had 
‘been obtained ` “against ` an alleged adopt- 
ed son! (asi. the ` representative of the 
-wrong doer) under the guardianship of the 
deceased’s widow, but the adoption was 
found in another. suit “to be invalid. 
Mookerjee,. J., threw out a suggestion that 

‘the remedy of the desree holder might 
possibly be by way of a suit against (the 
widow) if it be still open to him to 
sue her suosessfully in view of- the pro- 
visions of the Statute of Limitation.” 

In the ease of Kalikananda. Mukerit y, Bipro 
Das.Pal Ohoudurt (28) one of tbe defend- 
ants having :died, a co-defendant was sub: 
stituted in his place as his legal repre- 
sentative, andthe plaintiff having refused 
to make the widow a party the snit was 
deoreed. In a subsequent litigation it was 
found that the widow of the deceased was 
his successor and legal representative. The 
plaintiff, being unable to exesute his decree 
as the deeeased’s estate was in the posses- 
pion of the widow, brought a suit for a 
declaration that the estate in the widow’s 
possession was liable to pay the deerotal 
amount. It was held that the suit was not 
maintainable as a suifona judgment. 
` The case of Kali Oharcn Nath v, Sukhads 
Sundart Debi (24) was a suit for recovery 
of money. The defendant died during its 
pendency leaving a Will whereby he had 
appointed the wives of his sons executriees 
to his. estate, the plaintiffs being unaware 
of the existenoe of the Will substituted his 
sons in his place and got a deaoree.’ It 
was held that the exesutrisces were not 
bound by the desree and the decree could 
not be exesuted against the estate in their 
hands. The learned Judges went or, how- 
ever, to remark: At the same time, it is 
eJear that a suit san be brought against 
the exeoutrices on the basis of the judg- 
meht already obtained”, and referred to a 
a 21 Ind.Cas. 519; 18 C, L. J: 362,18 0. W. N, 

3 


` (23) 26 Ind Cas. 436; 19 C. W. N. 18atp. 19; 21 
C. L. J. 265. 

(24) 30 Tnd. Cas: 824; 200. W. N, 68; 22 0, L. 
J. 272, 
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number of English and Indian cases, point- 
ing out- some divergence of judicial opinion 
on the -matter, . =° ss l a 

It. will be notiaed that: "n «both? the adêg 
in Ashi Bhushan Dasi v. ‘Pelaram: Mandal 
(22) and Kali Ohd¥an Nath vy. Sukhada 
Sundari“ Debi (24) the remarks of the 
learned Judges on the “point were purely 
obiter dicta and wholly unnecessary for the 
disposal of those eases, Further, those 
eases are distinguishable, inasmush as in 
each the- decree sould not possibly be en- 
forsed, the real heirs-of the deceased not 
being s party to it. These cases oar, there- 
fore, be no anthority, for the proposition 
that a second suit on a judgment is main: 
tainable in spite of the provisions of ges- 
tion, th Qiy Prosedure Code, | , 

base. given our best sonsideration. to 
the aie before us, and we are of opinion 
that, both,.on authority and ona oorrect 
interpretation of sestion 47, Civil Prosedure 
Code, the present suit was not maintain- 
able. © Stripped of all unneosssary details, 
the relief slaimed by the plaintiffe, in sub- 
stance, amounts to asking for the fruits of 
a deorse whioh they sare unable to exesnte 
owing tolapse of time. The suit in effect 
doss raise a question “relating to the 
execution, discharge or eatisfastion ” of the 
formar deorece and cannot be determined by 
a separate snit. The plaintiffa’ olaim in 
reality ia that they. obtained a desree for 
posseasion of this property, the defendants 
have not given them possession in spite of 
the said desree, and, therefore, the Oourt 
should sompel the defendants to carry out 
their obligation under that desree. In cur 
opinion such a suit falls clearly within the 
purview of section 47 and if.it were not 
we fail.to see what other form of. suit 
wonld, 

. We may note that Article 122 .of the 
Limitation Act scan in no way help the 
plaintiffs. As was observed in the sase of 
Hari Nath Ohatterjee v.: Mohunt Mothurmohun 
Goswami (25), the intention of the Law of 
Limitation ia not to give aright.where there 
is not one, but to interpose a bar after. a 
sertain period to a suit to enforee an exist- 
ing right. In faot, the Limitation Aot 
assumes the existenos of a sause of action 
and does not define or oreate one. | - x 

(23) 20 T. A. 183 at p. 192; 210. & (P. 0.); 17 Ind, 
Jur. 481; 6 Sar. P, iO. J. 384; 10 Ind. Deo, {N 8.)-638, 
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We think thatthe dearee of the lower 
Appellate Court, was under the siraumatanses 
sorrest, 
with sosts including fees in this Court on 
the higher scale, 


Appeal dismissed, 


PRIVY COUNCIL. : 
APPEAL ros THE Patna Mica Congre, 
November 16,1920. |, 
Present :— Viscount Cave, Lord Moulton 
and Lord Philliniare. 
Maharaja Sin RAM ESHV,AR SINGH 
BAHADUR—Dkonrzs- HOLDER— APPELLANT 
tersus 
HOMESHVAR SINGH—Jupeuent-Destor 


— RESPONDEAT. 
Limitation Act (IX of 1908), Seh, I, Art. 182—~ 
Execution of decree—Limitation —Decree not capable 
of execution — Limitation, commencement of. 


In order to make the ou of the Limitation 
Actapply tothe execution of a decrse, the decree 
sought to be enforced must have been in sucha 
form as to render it capable, in the circumstances, 
of being enforced. [p. 688, col >] 

Where a decree is passed against the estate of a 
deceased person in the handsof the judgment- 
debtor, limitation in respect of , the execution of 
the decree begins to run from the date on which 
some pari of the estate comes into the Hands of 
the judgment-debtor. [p. 689, col; i.] 


Appeal from a decreas of the Patna High 
Court, dated ‘May 4th, 1917, and reported as 
42 Ind. O .s. €66; reversing é deeree of the 
Sabordinate Judge, Bhagalpore. 


` FAOTS are snufiisiontly jstated in their 
Lorcships’ judgment. The akah a Judge 
allowed the application for }xecution, but te 

High Court (Sharfuddii and Roe, JJ,) 
dismissed it on the grotind that a pellant 
sould háva exesu'ed the dearee after the 
Subordinate Judge's desisidn in favour of 
Ekradeshvar in the suit whish the latter 
brought against Janeshvar’s: widow claiming 
Janeshvar’s property, ïe, after the 2.th 
August 1903, 

_ Henoe this appeal : ‘ 

Measre. DeGruyther, K ©., and Majid, for the 
Appellant, submitted that che applisation was 
uot barred by limitation: the Artiele applis- 
able. was ‘not 182- but 181. The . Indian 
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Courts have frequently held that when there 
is an obstacles preventing exeaution and not 
in the decree-holderts sontro’, he gate threa 
years from the time when if waa removad, 
Artiole 182 is for casas when there isto susah 
bar or obsfacle: when the desree holder 
sleeps on his rights, í 

LLorp PareLimore. -Might not the appli- 
oition come under Artisle 182 (7) an thé 
prinsiple cerium est quod certum rełdi 
potest ?] 

Wa submit not: the proper Artisle is 181, 
The oa°e3 lay down that you must apply for 
exesution within threa years: bat if you do 
go and are unsusseasful, later applisations are 
treated as continuations or revivals of the 
former ones. This prinsiple was followed by 
Sir Lawrens) Jenkins ia Narayan Go An} 
Munth v. Sono Sadashiv (L) 

[ Yiscount Cava.—It would seam that yoa 
must makea hopeless apolisation, or this 
prinsiple will not apply}. 

It was held in this aasa that tho dosrae- 
holder had thres yeira from the termination 
of the litigation. 

An applieation similar to the present one 
was beld not to bə barred in Shaik Kanarul. 
din Ahmad v. Jawahir Lal (2). ; 

[Reference was also made to Kalyanbhat 
Dilpchan? v. Aan Lal Jadunathji 


(3)). 
The deoree here was not capable of exean- 
tion till 19: 4. 4 


Thera are a very large number of appliea- 
tions whish do not fall ander Artiala 382. 
On no principle of equity san you ba barred 
when there is no remady you san enforad. 
Applicationa under Article 132 must be 
applications whioh cın be made, Phat Artigle 
does not apply here becanse yon cannot get 
your starting point. 

We rest our oases on this, that till Ekra- 
deshvarw got possession of tha praperby we 
sould not apply for exeontion. 

Mr. Dube, for the Respondent.—This appli- 
gation is barred by limitation. The two pre- 
vious applications were against the widow and 
against Ekradeshvar’s personal property : : 
they were both dismisséd.’ To bea revival, 


(1) 24 B. 
(N s.) 764, 

(2°8°TA.10% 106, L.J. 881; 2A. L. J. 89779 
0, W. y. 601; 15 M. L, J, 258; 27 A, 334 (P.C); T 
Bom. L, R, 433; 8 Sar. P. O, J. 810. 

(3) 5B. 20; 3 Ind, Deo, (X. 8.) al, 


645; 1 Bom. L. R, 846; 12 Ind. Dec, 
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fhe prosass must be the same and the frat 
application mist not have been finally dis- 
posed of. Neithar of these conditions is fal- 
filled here. . 

Revival san only ba of au applisation not 
finally dismissed. 

Suryin rayana Pandarathar v, Guranida 
Pillat (4), l 
_ There are many other oases to the same 
effeot. 

-[Lorp Putntimorr.—I do not think you 
need go into them. This sannot be a 
revival |. $ 

. Next, I submit that tho deorea was sapable 
óf exeaution before 1914. Jn effest, it was 
a desreo against Jansahvar’s estate. The 
deeree says: “in the defendant's possession” 
the .judgment, “in the handa of the defend- 
ant.” Here the legal representative is also 
the. heir, and the sole question-is did or did 
not the property dessend to him P 

Rajrup Singh v. Ramgolam Roy (5). 

‘The desree sould be .exeauted-as and when 

, defendant besame legally entitled to the pro- 
perly. There was nothing to prevent the 
Court’s selling Ekradeshvar’s right, title and 
‘interest in 1908, Limitation ran from 25th 
Angust 1908, 

[Lorn Parturmort.—-The deeree is not 
against Janeshvar’s-estate in the-Jegal owner- 
ship of Hkradeshvar, but againat Janeshvar’s 

«property in his possession]. 

>The words of the judgment and desree 

wust be sonstrued with referense to sestions 
934 and 252-of ‘the Civil Prosedure Code of 
1&2 ander which this deoree waa made: I say 
the desree is.against the deasased’s estate, 

[Loro Purrtmors.—I ean understand you 
limiting the words of the desree by the Oode, 
but you are extending it. | 

-{Lorp' MoULTON.— You must go by the words 
of the deoree, not by what decree you might 
have got]. 

The obetasle was removed on 25th August 
1802. ae 

“Time begins to-run when the judgment of 
the first Court is given : 

Desraj Singh v. Karam Khon (6), Ruddar 
Singh v. Dhanpal Singh (7), Ohalavadi Kotiah 


-(4) 21 M, 257; 8 -M. L, J. 25; 7 Ind. Dec. (xN. R.) 
38. 
P ©. l atp. 5; 18 Ind. Jur, 189; 8 Ind. Deo, 
(N. 8. T 
'(6)19 A. TI; A.W. N. (1896) 188; 9 Ind, Dec, 
“AN. 8. ¥A6. 
(7) 26-A. 156 at p.160; A. W. N. (1903) 221, 
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y. Polocri Alimelammah (8). 

[Loro Moas.ron.—I do not think any of 
these ‘desisiona touches this case’. 

In aonstruing a desree in exesution pro- 
osedings, the Court will look at the substa: ca 
of the matter : 

Brasessur Lal Sahoo vy. 
meesur Singh (9). 

~The .possession was in law with Ekra- 
deshvar al] along; alternatively, time .ran 
from “5th August 1£08. 

Mr. DeGruyther, K. O , replied. 


JUDGMENT, 

Lorn Pstiurmore —This isan appeal from 
the High Oonrt at Patna which has reversed 
a deoree of the Subordinate Judge of Bhagal.- 
pore, The question is whether the appellant 
is entitled to execute a dearee, dated the 27th 
duly 1903, or whether his right to do xo is 
barred by the Limitation Aot of 1902, The 
only provision of that Aat whieh ean 
apply is Article 182 of the Schedule, whieh 
prescribes three years from the date of a 
desree or order of a Civil Ocurt as ‘the time 
within whieh it must beenforeed, subjeat to 
exceptions which do not affest the present 
ease, 

It appears that a former Maharaja of 
Darbhanga, who was the grandfather and 
predecersor-in-title of the appellant, made 
a ‘Babuana grant of land to his younger 
son on oondition thatthe Government 
revenue and cesses ‘to which it was sub- 
jest skould be regularly provided ‘for 
payment over to the -Government. This 
‘younger son died ‘leaving two sons of his own 
‘Ekradeshvar and Jareshyar, who lived jointly 
for'some time and then divided -the property 
“Default in the payment to be provided hay. 
ing been made, the then Maharaja, who wag 
‘the elder brother-of the appellant, brought a 
snit in 1898 to recover the arrears due 
During the perdency of this enit the appel- 
‘lant suceeeded as Maharaja, and:an. arrange- 
‘ment was come to under which the -shares 
and liabilities. of the two younger brothers 
‘in the Babuana were defined. Aossording to 
‘this arrangement ‘the shere in the Babuang 
of -the-defaulter was to-be,in the first plase 
liable for eale-to realise the smonunt due, Th 
1£05 -{he appellant brouglit another snit 
against Janeshvar. ‘for -Rs, .18,738.15.6 


Maharaja Luch- 


(8) 31-M. 7'; 18 M. L. J. 46; 3M, L. T, 329 Wi 
(9) 6 I'A. 228; 50, L. R4 7 (P.-C MLRS 
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due for arrears. Ekradeshvar was mado a 
party. Daring the pendensy of this snit 
Janeshvar died in April 1906, and a dispute 
arbse between his widow and Ekradeshvar as 
to the suocession to Janeshvar’s share. In 
May 1906 the appellant applied to have 
Ekradeshvar’s name substituted as defendant 
for that of Janeshvar, on the footing that, 
saðöřding to the Kulachar or custom, the 
forner- Had auecseeded to him in the property 
in question. In May 1906 an order was 
made to that effect, ‘but the widow, who was 
in possession and alaimed to be entitled, was 
deglared not. „to be bound by any decree 


passed in the suit, nor was her interest: to: 


suffer.thereby, Hkradeshvar having admit- 
ted: the. principal claim of the appellant, on 
the 27th July , 1906. a desres was made 
against Lim for the sum above-mentioned 
and costs. The decree did not provide that 
he was to be peraonally liable, but declared 
thatthe desretal amount was to ba realised: 
by the sale of the ‘property belonging tə 
Janeshvar and left in Hkradeshvar’s posses. 
sior,-but the appellant was not enabled to 
make any portion of the property of Jane- 
shvar which was in the possession of any one 
alae liable for the desres. 

‘On the death of Janeshvar, in April 1906, his 
widow had obtained possession of his share of 
the Babuana property. A suit was brought in 
the Civil Court by Ekradeshvar against the 
widow, claiming that, in acoordanse with the 
custom, the property was his. On the 15th 
August 1908, the Subordinate Judge desided 
in uis favour. But on the2nd August 1909 
the High Court at Caloutta (execution having 
been-stayed meantime) reversed this judg- 
ment:* Ekradeshvar then appealed to thé 
King ‘in Counsil, and this Board, on the 22nd 
July 1914, reversed the judgment? of the 
High Coart and desided in his favour. The 
property in question had remained through- 
out in the possession of the widow, and it was 
nofuntil after the judgment of the Privy 
@ounsil that Hkradeshvar obtained possession. 

On the 13th April 1908 the appellant had 
presented a petition for the exesntiou of the 
dearee of. the 27th July 1906 against 
Pkradeshvar, but the latter had objested, on 
the ground that no part of Janeshvar’s eatate 
had some into his hands, and that no pro. 

#See Janeswart Babuasin v, Ekradeshwar Singh, 8B 


d. 0 8. 207,—([Hd.] i NG 
sn See Bhradeshwar Singh v. Janeshwari Babuasin, 25 


Jnd, Cas, 417, [Ed] 
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perty in his possession except what had: 
belonged to Janeshvar, sould be attached.’ 
The Subordinate Judge allowed this objeation 
on the 23rd January 1909. After the High’ 
Court had delivered judgment in favour of 
the widow, in August 1909, the appellant: 
further endeavoured to-enforea the dearde of 
1906 against ber, but on the 21st November’ 
1910, the application was dismissed, on the 
ground that the desree was not binding on’ 
the widow, and the High Court affirmed this 
dismissal, 

In December 1914, after the decision of 
the Privy Counsil in favour of Ekradeshavar, 
the appellant applied to the Subordinate 


-Judge for the enforeament of the dearee of 


1906 against him but was mot by a plea that 
the slaim wag barred by limitation. This plea 
raised the question that is now bafore their 
Lordships. The Subordinate Judge desided’ 
the point in favour of the appellant, on the 
ground that thedeoree had then besome capable 
of execution for the first tims. Ekradeshvar 
appealed to the High Court at Patne, whioh 
held that there was no inherent defest in the 
desree which prevented the appellant from ap- 
plying to enforce his claim ao soon as,in August ., 
1908, the Subordinate Judge had desided in 
Ekradeshvar’s favour, and that he might‘then 
have proceeded against Ekradeshvar alone or ` 
the widow with him. 4 
Sinse the hearing in the High Court 
Ekradeshvar has died andis now represented 
by his sons, the respondents, in the present 
appeal by the Maharaja to the Privy Counsil, 
Their Lordships are unable to sonour 
in the view taken by the High Court at Patna 
when it thus raversed the deoision of the 
Subordinate Judge. They are of opinion 
that, in order to make the provision of 
the Limitation Ast apply, the decree sought 
to be enforssd must have been in sush 
a form as torender it sapable, in the 
sironmstancer, of being enforced. A desreo 
so limited in its scope as that of the 27th 
July 1905 under sonaideration cannot 
in their opinion, be regarded as being 
thus capable of execution, Under that 
decree Ekradeshvar was not made person- 
ally liable, nor did it extend.-to any 
portion of the estate of Janeshvar . whioh 
was not in his hands. None of the estate 
came to his hands until after the desision 
of the Board in 1914, As to the ability of- 
the appellant to have applied to enforeg his 
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slaim wher, in August 1908, the Smbordinate 
Judge decided that Ekradeshvar was- entitled 
to recover possession against the widow, it is 


enough to point out that the High Oourt,, 
execution 


at COaslontia promptly stayed 
of this desision, and later on reversed it, 
Neither oan their Lordships accede’ to an 
argument put forward by Oounsel’ for the 
respondents that ‘the desrea “against 
Ekradeshvar cold be treated” as - a decree 
aginst the estate of Janeshvar, still less 
as one against that estate though not in 
the hands of Hkradeshvar. Their Lordehips 
think that the appellant has” not been 
shown to have been responsible for the 
delay whieh has taken place in giving 
effect to his title, whish did not become 
somplete until after the desision of this 
Board in 1914, They are of opinion that, 
when the Limitation Ast of 1908 preseribes 
three years from the date of a decree 
or order as the pericd within which it 
must be enforasd, the language, read with 
its sontext, refera only, as they have 
already indicated, to an order or deoree 
mada in sucha form as to render if oioable 
in the sirouamstanses of baing enforsed, This 
interpretation appears to them not only a 
reasonable one in itself, but to bə in 
accordance with the previously expressed 
opinion of this Board in Shaikh Kamar- 
uddin Ahmad v, Jawahir Lal (2). The 
oase may also be put in this way. The 
deoree against Ekradeshyar sould not have 
"been èsesuted withont a further applica. 
tion, This application could not have 
been made fill Ekradeshyar had some into 
possession of the property of Janeshvar, 
and, by Articole 181 inthe Sshedule to the 
Limitation Act, the period of limitation 
for making an application is three years 
from the time when the right to apply 
AGOrues, 

For these reasons, their Lordships will 
-humbly advise His Majesty that the 
judgment ofthe High Court at Patna 
should be reversed and that the deeree of the 
Subordinate Judge of Bhagalpore of the 
19th January 1916 shonld be restored. 


The appellant will have his sosts of this ` 


appeal and of the appeal to the High 
Oourt of Patna, ` ` 
Appeal allowed, 
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ALLAHABAD HIGH COURT, 
Sreconp Cavin Aresar No, 1617 or 1917, 
July 21, 1920, 
Present:—Mr. Justise Tadball and 

Mr, Justisa Sulaiman. i 
LACHMAN PRASAD AND OTHERS 
PLAINTIFF 3J- APPELLANTS - ' 

versus 
Musammat SHITABA KUNWAR— 


Deranpant—Responpent. : 

Agra Tenancy Act (II of 1901), ss, 164, 201—Co, 

sharer, suit by, for profits—Khewat, amendment of, 
during pendency of suit—-Amendment, effect of. 


P,, a recorded co-sharer, brought a suit against D; 
to recover his share in the profits of a mahal for 
the years 1912, 1913 and 1914 and obtained a 
decree in part. Both parties appealed to the 
District Judge and, during the pendency of the 
appeal, D. obtained an order from the ‚Revenue 
Court directing the removal of P’, s name from the 
khewat, whereupon the District Judge, treating 
the order of the Revenue Oourt as if it were a 
decision ofa Civil Court such as is mentioned in 
the last clause of section 20lof the Agra Tenancy 
Aot, dismissed the claim in tote. In second appeal: 

Held, that the decision of the District Judge was 
wrong, as he was not entitled to go behind the 
record, or to take into consideration the subsequent 
amendment of the khewat which did not operdte 
in regard tothe years in suit, bub operated only 
from the date on which the order dirécting the 
amendment was passed. [p. 640, col, 2.] j 


Sesond appeal from the desision of ths 
Distrieé Judge, Oawnpore, dated the 10th 
July 1917, 


Messrs. K.N, Katju and Damodar Dag, for 
the Appellants. i 
Dr. S. N, Sen and Messrs, Shyam Lal 
and Dakshmi Narain, for the Respond- 
ent, 


JUDGMENT.—Appeals Nos. 1617 and 
1618 of 1917 arise ont of a suit for pro. 
fits brought by the plaintiff-appellant, 
Lachhman Prasad, who has since died and 
is now represented by Raja Babu, ‘The 
original -plaintif sued to recover the profits 
of a 5Sanna, 4 pie share inthe mahal for 
the years 1912, 1913 and 1914 against 3fusam- 
mat Shitabo Kunwar. The defendant, 
emong other pleas, raised the plea that the 
plaintiff was not the owner of the share 
recorded against his name. The Court -of 
first instanoe found that the plaintiff was 
the resorded o9-sharer of a 4 anna share 
and it gave the plaintiff a desree for a 
proportionate share in the profits, applying . 
section 201 of the Tenancy Ast and the 


at 
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presumption noted therein. Both parties 
appesled to ‘the Distriot Judge. While the 
ease was pending in the Court of first in- 
stanoe, the. defendant applied to .the Revenue 
Court for the’ removal of the plaintiff's 

name fromthe khewat. Apparantly, the Court 
of first instance in that oase disallowed the 
applisation and an -appeal was preferred 
to the Oollestor who on the 5th of April 
1916, 5. e., some six months or more after 
the desision of the profits suit by the Assistant 
@ollestor of the First Grade, directed the 
removal of the plaintiff’s name from the khewat 
of that-year. This order of the Oollestor 
was ‘upheld on-appeal and the final order 
on ‘this matter was passed on the 17th of 
‘April 1917 by the.Board of Revenue, The 
appeals, i in the meantime, were kept pending 
dn the Oourt of ‘the Distrist Judge. The 
‘District Judge ‘has dismissed the plaintiffs 
suit sn toto on the ground, apparently, that 
‘sinee the ‘institution of the suit the Revenve 
Courts ‘had themselves removed the plaintifi’s 

msme ‘from the khewat. Two appeals were 
preferred to this Court and the learned 
‘Judge of this Court before whom they same 
for dedision referred the two appeals to a 
Benth of ‘two Judges. The eseentials of the 
ease are set out very olearly in his order 
of :réferense. He remake that, when the oase 
same up:before the Distriet Judge in appsal ha 
took notice of the orders whieh had been passed 
by the Revenue Courts and dismissed the 
elaim on the ground that the plaintiff was 
not a recorded so-sharer at the time tbe 
suit was. brought. The Distrist Judge 
did not say s0, in so many words. What he 
did actually say was as follows:— “This order 
in- theReyenus- Court bas the same effest as 
if it-were to be discovered now that the plaint- 
iff was ‘not a reedrded so-sharer at the time 
of bringing hia puit.” Itis a little bit difficult 
to understand what the Distriot Jadge meant 
‘by-thie, besause, as a matter of actual fact, 
‘plaintiifadmittedly was resorded:as s oo-sharar 
on. the date ‘on which he ‘brought his suit 
ard was @resorded so-sharer in the years to 
whioh -the suit relates. «What actually the 
Distriet Judge has -done is, that he treated 
the order of -the Revenue-Oourt as if it were 
the desision of a: Civil Court such as is 
mentioned -in > ‘the last -slause of- section 201 
of the Tenansy Act. The meaning of seation 
201, so far as.the words shall. ‘presume” 

are sdueerned,.was set at rest, gue would 
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have thought, by the Fall Bensh desision 
to ba found in Durga Parshad v. Hazari Singh 
(1). It was olearly and distinotly laid down 
thera that the presumption, so far as the 
Revanue Court was conserned, was irrébutable 
bat that it sould only bə rebutted by the 
desision of a Oivil Court to whieh apy party 
might goto establish by a suit, the ‘fact 
that the plaintiff had not such proprietary 
rights in the year3 in suit to whieh he 
laid slaim. It is urged on behalf of the 
defendant-respondent that the Revenue Court 
has found, as a matter of faot, that the 
plaintiff's name had been wrongly resorded 
since the year 1900. It appears that the 
plaintif was a sort of puisne usufrustuary 
mortgagee and that, apparently, there wag 
soma prior mortgagee who brought a’ suit 
and it is said impleading the plaintiff 
obtained a decrees for sale and the plaint. 
iff lost his rights because he did not redeem 
the prior mortgage, Tais may or may not 
be correct, but it is open to the other side 
to go to the Civil Court and to settle the 
matter. But so far as the ‘Revenues Court 
ia concerned it must be presumed that the 
plaintiff has the right against whieh big 
name was recorded in the years in suit 
and at the date of the snit. We do not 
‘think that the District Judge wag entitled 
to go behind the record or to take into 


,sonsideration the subsequent amendment of 


the record which did 20% operate in regard 
‘to the years-in suit but operated only ‘from 
the date on which that order was passed. 
The Judge was wrong in treating that 
desision as a deoision cf a Oivil Court sueh 
as-is ‘mentioned in the last paragraph of 
seation 201 of the Tenansy Ast. We think 
that the desision of the Court below -is 
wrong. We allow the appeal and set aside 
the desision of the Court below. We dirast 
that the Oourt do restore the two appeals 
‘to their plases on its file and determine 
them avcording to law. Thera are ‘other 
‘points in the dispute whioh have to be deoid- 
‘ed. Costs in this Court will abide the result 
‘of the suit, 


Appeal allowed, - l 


` (1) LL Ind Oas 116; 33 A. 792; 8 A. L. J. 1025, 
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PRIVY COUNCIL. 

APPEAL FROM TAH MARTIAL Law 
COMMISSIONERS, LABORE. 
Dasember 9, 1920. 

Present :—Lord Vissount Cave, Lord 
Dunedin, Lord Phillimore, 

Sir John Edge and Mr. Ameo? Ali. 
KALI NATH ROY --ÅPPELLANT 
VETUS 

EMPEROR— ResPonpenrT. 

Appeal to Privy Qouncil in criminal cases—Pardon, 
grant of, to appellant, whether sufficient reason for not 
entertaining appeal—Sedition, law of, application of, 

oneswpaper articles—Question of fact—Privy Council, 
whether will interfere with conclusions of local Courts 
~—Penal Code (Act XLV of 1869), s. 124 A. 


Where an appeal in a oriminal case is pending 
before the Privy Oouncil anda free pardon is 
granted tothe appellant, this ofitself is a sufficient 
reason for the Board declining to entertain the 
appeal. [p. 643, col. 1.] 


Levien v. Reg, (1867) 1 P. O. 686; 36L. 5. 
P. O. 62; 16 W. R. 159, approved. 


Once it appears that in a trial for sedition the 
principles of the law of sedition have been rightly 
understood by the Tribunal in India, the question 
whether those principles have been properly applied 
- tothe facts of the case is so much in the naturo 
of a question of fact and depends so largely upon 
looal conditions that it is difficult for the Board to 
interfere on this ground with the conclusions 
arrived at by the Oourtin India. [p. 642, col 2.) 

Appeal by spesial leave from a judgment, 
‘dated the 28th May 2919, of a Commission 
appointed under the Martial Law Ordinanse, 
1919, and sitting at Lahore. 

FAOTS of the sase are sufficiently stated 

in their Lordships’ jadgment. The “gase 
for the respondent” contained the following 
paragraph :— 
_ 12. Sines spesial leave to appeal was 
given by their Lordships in this oase, a free 
pardon has been granted to the appellant, 
among other persons, in the Panjab, and 
orders have been issued for the refund of the 
fine, and it is submitted that no good purpose 
gould be answered by further entertaining 
the present appeal [Levien v. Reg. (1).] 


Mesars, Upjohn, K. O. (with him Mr. Dube), 
for the Appellant :— With regard to the preli- 
minary pointabout not entertaining the appeal, 
this oase is distinguishable from Devien’s case 
(1). There, a free pardon was granted 
after presentation of the appeal: here, the 
matter was mentioned when leave to appeal 


„0 (1867) L P. 0, 838; 36 L. J. P. O, 62; 16 W. R. 
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was granted, and it was explained that the 
sommuted sentence would be worked ont 
before the appeal was heard, 

Sir Erle Richards, K. O., for the Respondent : 
—A pardon was granted by the Viceroy on 
September 18th, 1920 with regard to persons 
who had not taken part personally in the 
violent deeds. (He read the form of the 
pardon). I have had a telegram that orders 
have been issued to refund the fines. 

Mr, Upjohn :—This is nota real pardon, 
one as if the sonvietion had never been. 

(The Board intimated they would hear the 
appeal). 

Mr, Upjohn submitted that there was 
new point of jurisdistion not covered 
by Bugga v. Emperor (2). The order 
appointing the Commission only mentions 
“offences sommitted with the resent dis- 
turbanoes.” The artisles somplained of 
began on April 3rd and at that time the only 
disturbanse had been at Delhi, not Lahore. 

[Lorp PelLLIMORE,— Resont disturbances" 
may be anywhere]. 

The power of these officers is losal: they 
sannot try offenses committed elsewhere. 
The Oommissioners here had no jurisdia- 
tion. 

Farther, on the merits these artisles are 
not seditious., Suffisient weight has not been 
given to the explanations to sestion 124 A. 
The agitation was a perfestly sonstitutional 
movement to petition the King-Emperor to 
diaallow thea Rowlatt Aet, whioh he still had 
power to do, : 

Mr. Dube followed, “sedition” sannot hava 
a different meaning in England and India, 
These artisles should bs sonstrued in the 
same way isif written here. They do not 
exoeed the limits of fair oritioism. 

Sir Erle Richards K. O., and Mr. Kenworthy 
Brown, for the Respondent, were not salled 


on, 
JUDGMENT, 

Viscount Oave.—-The appellant was aone 
victed on the 28th May tv19, by a Court of 
Commissioners sitting at Lahore under 
Ordinanee I of 1919, and having the powers 
of a summary Uourt-martial, of an offenses 
under gestion 124A of the Indian Penal Coda, 
z.e.,0f having, by written words, exited or 


(2) 56 Ind, Cas. 440; 47 I, A. 128; (1920) M. W. 
N. 826; 2 U. P. L. R. (P. O.) 50; 240. W. N. 650; 18 
A. L. J. 466; 22 Bom. LR 609; 39 M, L, ds 1; 12 ln 
W. 296; 1 L. 826; 21 Cr, L. J. 466 (P. 0.). 


642 

KALI NATH ROY V, EMPEROR, 
attempted to exsite disaffestion towards His 
Majesty or the Government established by 
law in British India, and was sentenced to 
two years’ rigorous imprisonment—after- 
wards reduced to three monthe’ simple 
imprisonment— and to a fine of Rs, 1,000. 
Special leave to appeal was granted by 
His Majesty in Connsil on the l&th August 
1919, 

The faota are shortly ae follows :—In 
March and April 1919 there was unrest 
in the Punjab, Serious disturbances ossur- 
red at Delhi on the 30th Marsh, when some 
persons were killed; and these disturbanoes 
were followed by disorder and violence at 
Amritsar and Lahore and elsewhere in the 
Funjab. The disturbances at Lahors‘ossur. 
red cn the 6th, 10th, }1th and 12th April, 
the evidence chowing that cn the llth 
April, Lahore city was ‘‘prastically slosed to 
the Police.” The appellant was the Editor 
of the Tribune, a daily newepaper, pub. 
lished at Lahore, and on the 6th, Stb, 9th, 
10th and llth Apri), be published in that 
newspaper paragraphs ard articles somment- 
ing on the deaths at Delhi the persons killed 
there being repeatedly described as “martyrs” 
and charging the Government with grave 
miscondust in connestion with the distur. 
bances. It was stated in the issue of the 
10th April that the “atmospheres was highly 
surcharged” and the “publio mind in a state 
of unusual exsitement.” 

On the 6th May the appellant was sharg- 
ed, in consequence of these paragraphs and 
articles, with the offence above desoribed, 
and also with an offence under rule 25 of the 
Defense of India Rules; and on the 28th 
May judgment was delivered convicting him 
of the offenoe under section 124A of the 
Penal Code and pronouneing sentense as 
above. The oharge under rule 25 was not 
proceeded with. 

The appellant in his sase gave two reasons 
against his eonviotion, viz., (1) that his trial 
by thesummary prosedure of Martial Law was 
‘bad in law and wholly’ unconstitutional ; and 
(2) that, on a reasonable construction of the 
artisles complianed of, the appellant was not 
guilty of the offence of sedition as defin- 
ed by section 124A of the Indian Penal 
Code. 

The fasts and Ordinanoes bearing on the 
first point raised by the appellant, vizs., want 
of the jurisdiction in the Tribunal by whieh 
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he was tried, were substantially the same 
as in the oase of Bugga v, Emperor (2), 
desided by the Board.in February last, the 
only distinotion being that the order of the 
Lieutenant-Governor directing a trial before 
the Commissioners did not (as in that case) 
name the acaused who were to be so tried, 
but applied to “all persons oharged with 
offenses sonnested with the recent disturb- 
anses.” Their Lordships have no doubt that 
the offense with which the appellant was 
sharged was sonnested with the disturbances 
referred to in the order, and assordingly 
that this oase ia not distinguishable from 
the oase sited. This aontention, therefore, 
fails. 

With referenas to the sesond point raised 
on behalf of the appellant, téz, that, on a 
reasonable constraction of the articles com- 
plained of, the appellant was not guilty of 
the offense with which he was charged, their 
Lordships have carefully considered the 
judgment delivered by the President of the 
Commission, with a view to ascertaining 
whether the Commission properly sonstrued 
the sestion and gave proper weight to its 
terms and to the explanations annexed to it. 
The judgment was a very sareful one and 
their Lordships do not find that the section 
was in any way missonatrued or misunder- 
stood. This being so, there remains only the 
question whether the principles of the law 
were properly applied in detail to the 
language of the various artioles; and this 
question, as: was pointed out in Annie 
Besant v. Advocate General of the Govern. 
ment of Madras (3), is one which partakes so 
much of the nature of a question of fact that - 
it would be difficult for the Board to interfere 
on this ground with the sonelusions arrived 
at by a Court in India, The desision of 
such a Court must nesessarily depend, not 
only one the sonstruetion of the written 
matter complained of, but also on the losal 
eonditions obtaining at the time of publisation 
and a just appresiation of the effect which the 
publication under those sonditions of the 
articles in question would be calsulated to 
produse ; andthe Board could not revise the 
sonslusions of the looa) Tribunal on fasts of 


(3) 52 Ind. Oas. 209; 46 I. A. 176 at p. 196; 87 M, 
L. J. 189; 20 Cr. L. J. 593; 17 A. L. J, 926; 230. W, 
N. 986; 21 Bom. L. BH. 867; (1919) M. W. N. 555; 10 
L. W, 451; 28 M.L, T. 408; 1 U. P. L. R, (P. 0.) 74 
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this nature without putting themaslves into 
@ position which they have repeatedly dea- 
clined to assume, namely, that of a Court 
of Appeal in criminal proceedings. In these 
sircumstances, their Lordship3, while not 
thinking if mesessary to express any 
opinion of their own as to the intention 
of the articles in question, are not pre- 
pared to advise His Majesty to interfere 
with the conoelusions arrived at by the 
Commission, 

It should ba added that, in the course 
of the argument, their Lordships were 


informed by Counsel for the Crown that sinoa. 


leave to appeal was given a free pardon 
had been granted to the appellant. If so, 
this of itself would ba a snuffisient reason, 
as pointed out in Lovien v. Reg. (1), 
for not entertaining the appeal; bat as 
the pardon was disputed and direst evi- 
dence of its having been granted was not 
forthcoming their Lordships did not stop 
the case on this ground. — 

For the above reasons, their Lordships 
will humbly advise His Majesty that this 
appeal should be dismissed. 

Appeal dis nissed. 

-Solisitor for the Appellant: Mr. A, 8. L. 
Polak. i 

Solioitor for the Respondent : The Solicitor, 
India Office. 





CALCUTTA HIGH OOU RT. 
ORIMINAL Revistons Nos, 479 anp 496 TO 
493 of 1920. 

July 2, 1920. 

Present :—Juatios Sir N. R. Ohatterjea 
and Mr. Justise Caming. 

ALI MOHAMMAD MONDAL AND oranrs 
ND PaRTY—~PRTITIONERS 
vergus 
FAKIRUDDI MUNSHI AND 0OTAERS— 
ler Pasty—QOprosite PARTIKS, 

Criminal Procedure Code (Act V of 1898), ss. 107, 
145, 147— Dispute in respect of lac growing on treea— 
Proceeding under s 145, whether within jurisdiction 
—Rights of parties—-Civil suit pending—Breach of 
peace apprehended—-Proper course, 


The Police submitted a report that, in attempting 
to collect lac on plum trees standing on lands 
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comprised in the holdings of the tenants of a 
Zemindari concern, the officers of the latter were 
opposed by the lessees of the tenants, and that 
there was every possibility of a serious breach of 
the peace ab any moment between the parties; an 
order was thereupon made by the District Magis- 
trate directing a proceeding under section 145 of 
the Criminal Procedure Code to be drawn up and 
the lac trees attached: this order was attacked in a 
revision petition. to the High Court. and the 
question was, whether the subject-matter of the 
dispute came within seotion 145 4 

Held, that “lac” did not fall within the meaning 
of the expression “land” in seotion 145 of the Crimi. 
nal Procedure Code, and that the proceedings held 
under that section were without jurisdiction ; that 
the matter did not come within section 147, and 
even if ib did, no order for attachment could be 
made. [p. 647, col. 2.] 

Where a civil suit is pending for the deter- 
mination -of the rights of. the parties in certain 
property, it is improper to start proceedings under 
section 145 of the Criminal Procedure Code; if 
immediate steps are necessary to avert a serious 
breach of the peace proceedings under section 107 
to bind down the parties are more appropriate, [p, 
648, cols. L & 2] 


Rule against the order of the Distriat 
Magistrate, Maldha. 

FACTS appear from the judgment. 

Babu Dasrathi Sanyal (with him Babna 
Manmatha Nath Mukerjee, Debendranarain 
Bhattacharyya aud Nistthanath Ghatak), for 
the Petitioners :—The petitioners before your 
Lordships are sesond parties in a proceeding 
under sestion 145 of the Code of Criminal 
Procedure, The prossedings under sestion ` 
145 were initiated upon a Polise report at the 
inatanee of the opposite party who had laid 
information before the Polisə that a large 
number of armed men had eolleeted to attaek 
his men and adhidars (lessees) and loot his 
las godown. The Police reported that there 
was a likelihood of a serious breash of the 
peace between the Zamindar and his tenants 
in connestion with the sollestion of lao grown 
in trees on the lands in possession of the 
tenants. Thereupon, the Vistriet Magistrate 
took action under sestion 145, Oriminal 
Prosedure Oode, 


The firat ground upon whioh the present 
rule was obtained was in these terms:—~ 
“For that the dispute in reapest of whieh 
the present proseeding has been drawn up 
not being one in respest of any land or water 
within the meaning of section 145, Oriminal 
Prosedure Code, the learned Distriet Magis. 
trate had no jurisdistion to proseed under 
that section and make the order of attachment 
somplained of.” A dispute in respeet of the 
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sollestion of laa grown on trees oannot form 
the subject-matter of a proseeding under 
gestion 145. “Las” is not “land” in its 
ordinary sense. it cannot sleo come within 
the extended meaning of land” given by 
sub-section (2) of seation 145, because it is 
neither srop” nor “ produce ‘of land.” As 
fo the process by which lacs is grown, reads 
Eneyslopedia Britannica, under the heading 
' lao.” Reads also the sounter-affidavit of 
Fazil Biswas to indisate the process of 
growing lac. It is clear that lao is not 
the natural product of the tree but js pro. 
duced on the tree by a kind of parasite. It 
is a resincus exudation of a kind of insect 
whioh lives on the sap of the trees and uses 
the . twigs of the trees as their support. 
Conseding, for the sake of argument, that 
“ trees’? are produce of land,” it does not 
follow that anything produced on trees is also 
į produce of land.” Produce of a produse 
of land does not some witbin the meaning 
of sub-sestion (2) of section 145. Having 
regard also to ths prosess by which lac is 
produced, it cannot be oalled a “erop” 
beeause the word “crop”, within the mean- 
ing of sub-section (2) of section 145, is really 
restricted to something which is a produce 
of land. The proceeding under section 145 
in respest of a dispute over the oollestion of 
lac is withont jurisdiction. 
. The sesond ground on which the Rule was 
issued was that, in view of the entries made 
in the finally published Reeord of Rights 
having the forse of desrees of the Civil Court, 
and i in view of the result of the suits ander 
gestion 106, Bengal Tenansy Act, the learned 
District Magistrate was not sompetent to 
proseed under section 145,Criminal Prosedure 
Code, i in respeat of the dispute which has 
in effect been finally determined by the Civil 
Court. In the finally published Regord of 
Lights there is an entry that the tenants 
oan out the trees and appropriate the wood, 
The Zemindars then instituted aivil suits for 
a declaration that the tenants have no right 
to ent and appropriate trees on their holdings 
without the consent of the landlords, The 
tenants filed written statements, issues were 
framed and some witnesses were examined 
when the. Zomindars withdrew the suits 
without leave to bring fresh suits. Having 
regard to the Settlement proeeedings and the 
rosult-of the civil suits and to the provision 
of sestion -23 of the- Bengal Tenancy Aot, 
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should “have been taken 


no proceeding 
Criminal Procedure 


under sestion 145, 
Code. 

Lastly at the time of issuing the rules 
further proceedings in the matter were 
directed to be stayed by the order of the 
High Court, but in the matter of stay of 
proceedings. there has been a deliberate 
disobedienae of the order of the High Court 
as is apparent from the orders of the Distriet 
Magistrate for the sale of the attached 
las. 

Sir A. Ohaudhurt (with him Babus Hemen- 
dranath Sen and Probodk Kumar Das), for the 
Zsmindar, Opposite Party :—The omission of 
the Magistrate to give effest to the presump- 
tion arising from the entries in the Reesord of 
Rights is nota question going tothe juris- 
distion of the Magistrate, and the High Court 
eannot interfere on that ground. See Ohinia- 
mont Jena v. Jagannath Ramanuja Das (1). 
Refers also to Prafulla Nath Tagore y, Hodd.- 
tng (2), 

Chapter XII of the Code of Criminal Pro- 

cedure deals with disputes as to immoveable 

property, The present proceedings were 
drawn up under fthat Chapter, The Code of 
Oriminal Prosedure has not defined “immove- 
able property.” The expression, as defined 
in sestion 3, olause (25) of the General 
Clauses Ast (X of 1897), is somprekensive 
enough to sover a sasejlike the present. 

(Cuatrerse>, J.— Bat see seotion 145 (2), 
Criminal Prosedure Code. 

That sub section only says what “land” 

“insludes ” and ie, therefore, not exhaustive. 

Ag to the right of the Zemindar to trees 
standing on tenant's holdings, see Nafar 
Chandra Pal v, Ram Lal Pal (3). 

[Cuarrerses, J.— That is a oase under seo. 
tion 23 of the Bengal Tenaney Act and ia 
really ggainst you. ] 

It is open to the landlord to show that the 
tenante are not entitled to out down and 
appropriate trees. Under the English Law 
trees are part of the land on whish they 
stand. See Lilewellin, In re, Llewellin v, 
Williams (4). 


a 28 Ind. Cas. 651; 19 0. W. N, 123; 16 Cr. L, J. 


wi 42 Ind. Cas. 634; 210. W, N. 1053, 26 O. L. Js 
39; 18 Cr. L. J. 938, 

(3) 22 0. 742 at p. 75): 11 Ind. Deo. (N. 8.) 493. 

(41 (1888) 37 Ch. D. 317; 67 L, J, Ch 816; 59 me 
T, 152; 36 W. R. 347, 
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Refers also Ohaurast y. Rama Shankar 
(5), Maharaja Surjakanta Achara 
Bahadur v. Maharaja Jagadindra Nath Roy 
Bahadur (6). If the disprte is one over trees, 
it ig also a dispute over land. Then it 
is impossible to argue that las is not 
“erop ” of land. Reads Imperial Gazetteer, 
‘Volume IIT, under the heading “lao.” People 
always speak ofa las crop. So, from what- 
ever point of view the matter is look at, 
there is no eseape from the position that 
there wasa dispute over land and the 
Magistrate war, therefore, perfectly justified 
z drawing up prosesdings under sestion 

Ds 

Mr. U.N. Sen Gupta, for the adhidars, 
Opposite Party :—I adopt the arguments of 
Sir Asutosh Ohanudhri. 


Babu Manmathanath Mookerji in reply :— 
The District Magistrate ought not to have 
drawn up proseedings under sestion 145, 
Oriminal Prosedure Code, as it was olear 
that the Zemindars were attempting to 
get sivil remedies through Criminal Caurts. 
The prastics of taking to Criminal Qourts 
disputed slaim3zinvolving questions of right 
and title has been strongly sondemned by 
the High Court. See Amrit Manjki vV. 
Emperor (7). 

If there was a real apprehension of a 
breach of the peace, the District Magistrate 
should have taken action under sestion 107, 
Oriminal Prosedure Code, The prosesdings 
under sesticn 145 ara wholly without 
jurisdistion and should ba set aside. See 
Gobind Ohunder Moitra v. Abdul Sayed 
(8), Doulat Koer v, Ramesward Koeri (9) and 
‘Atul Hazra v. Uma Oharan Ohangdar (10). 


JU DGMENT.—This isa Rule oalling upon 
the Distriet Magistrate of Maldah, and the 
opposite party (who are the first party in 
a proseeding under section 145 of the Orimi- 
nal Prosedure Code), to show sause * why 


(5) 28 A, 266; A. W. N. (1905) 278; 3 A. L. J. 13; 
3 Cr. L. J. 62, 
` (6) il O. wW. N. 198 at p. 201; 5 Or, L. J. 83, 
(7) 51 Ind, Cas. 688; 46 0. 854 at p. 860; 23 O. W. 
N. 623; 29 O. L. J. 822; 20 Cr. L. J. 608. 
.(8) 60. 835;8 O. L. B. 217; 48Shome L. R. 115; 
8 Ind. Dec. (N. s.) 540. 
" (2) 26 C. 625; 3 O. W, N. 461; 13 Ind. Dec. (N. s) 
100 . i 
(10) 83 Iad. Cas, 822; 20 9. W. N, 796; 230, L.J. 
55; 17 Or. Li J. 182,. 
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the order of the Distrist Magistrate of 
Maldah, datel tha 30:h April, 1920, should 
not be set aside on the 2nd and 3rd gratinds 
mentioned in the petition, or why such other 
order should not bs made as to this Oonrt 
may seem proper. 

The patitionera are tenant: holding lands 
as oocupansy raiyats under the Mathurapur 
Zemindari concern in the District of Maldah 
and were the sesond party, while the op- 
posite patty, who ara the manager and 
other offisers of the sonsern and the lessees 
under them, were the firat party to the 
prossedings under seation 145, 

The dispute between the Mathurapur 
YZewindari Concern and the tenanta relates to 
the right to grow and sollest laa on plum trees 
standing on lands somprised in the holdings 
of tenants. 

The proseedings under sestion 145 were 
started upon a Folice report dated the 29th 
April 1920 to toe efast that, the sonsern 
was trying to sollest lao from the trees 
atanding on the lands of the tenants by 
their adhidars (lessees) ; that the tenants on 
their part were equally anxious to oppose 
them in their so doing; that on the 26th April 
Mr. Stevenson, the Manager of the Consern, 
had laid information before the Polise alleg- 
ing that about 500 men had solleoted with 
24 guns to attack his men and adhidare 
and loot hia Tajpur las-godown; that on 
enquiry it transpired that that there was 
every possibility of a aerious breach of the 
pease at any moment between the Oonosrn 
and its tenants in eonnestion with the 
sollestion of lao grown on trees on the lands 
of the tenants in a number of mauzahs 
(naming them); that a serious breach of tha 
pease, attended with loss of life, was im- 
minent, and suggested that injunction might 
be issued under sestion 144, Criminal Pro- 
cedure Code, upon the members of both the 
parties mentioned in the report diresting 
them to abstain from sollesting laa grown on 
trees on the lands of tenants in order to avoid 
immediate riot. 

Thereupor, the Distriet Magistrate made 
the following order on the 50th April 1920:— 
“Draw up proceeding under section 148, 
Oriminal Prosedure Code, and attash the las 
trees standing inthe holdings of the tenanta 
mentioned in the proseading pending further 
orders. The Polise will make arrangements 
for sollesting the lag when it iş ready and 


sa 
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for bringing it into head quarters and staok- 
ing it here,” 

It appears that on the 4th May and sub- 
. sequent dates, the Polise from different Police 
stations submitted four reports praying for 
proeeedings under sestion 145, Oriminal Pro- 
eedure Code and the District Magistrate on 
the sth May, 10th May and 18th May 1920 
drew up four different proseedings making 
in all about 700 tenants second parties in five 
different procéedings and in eaoh oase 
dirested the las trees to be attashed. The 
proessedings ran as follows : — 

s.. Í gm Satished from the Polise report 
that a breach of the peace is imminent, I 
do hereby direst both parties to appear 
before me on the 29th May 1920, and to 
put in written statements of their respective 
claims as respects the fact of actual pos- 
aession of the disputed lao on the said 
trees. As the -sase is one of emergensy, the 
disputed trees with las thereon are attached 
till the desision of the oase.” The 31st 
May was fixed for filing written state- 
ments, and this Rule was granted on the 
lst June, and further proceedings were 
dirested to be stayed pending the disposal of 
the Rule. 

The opposite party has appeared by 
Counsel to show cause and tha learned Dis- 
triot Magistrate bas shown sause by a 
letter. : 

The sesond ground takenin the petition ig 
as follows:~~ 

“For that the dispute in respest of which 
the present proeeeding has been drawn up 
not being one in respect of any land or 
water within the meaning of section 145, 
Oriminal Prosedure Code, the learned Dis- 
triot Magistrate had no jurisdistion to proceed 
under that sestion and make the order of 
attashment complained of”. 

The first question for consideration, there- 
fore, is whether the subjest matter of dis- 
pute somes within section 145 of the Crimi- 
nal Prosedure Oode. Proceedings under 
that seotion ean be taken where “a dispute 
likely to sause a breach of the peace exists 
eoncerning any land or water or the 
boundaries thereof”. Sub- sestion (2) of 
that rection lays down: “For the purposes 
of this sestion the expression Jand or water’ 
includes buildinge, markete, fisheries, crops 
or other produse of land, and the rents or 
profits of any such property”, -The subject. 
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matter of dispute in the present case is lao 
grown on trees, 

It is alleged by the petitioners that the 
process by whieh’ they and other tenants 
have been growing lao upon trees on their 
holdings is that deseribed in the Enoy- 
clopedia Britannica, under the heading of 
‘lag’, and which runs as follows:—"Lao, a 
resinous ivorustation formed on the twigs 
pod young branches of various trees by an 
inseot, coccus lacca whioh infests them,...As 
coon as the minute larval insests make 
their appearanes, they fasten in myriads on 
the young shocte, and, inserting their young 
probosoide into the bark, draw their nutri- 
ment from the sap of the plant. The 
inseots begin at once to exude the resinous 
seeretion over their entire bodies; this forms 
in effest a socoov, and the separate ex» 
udations ecaleseing, a oontinuous hard re- 
sincus layer regularly honsy-scombed with 
small cavities is deposited over and around 
the twig. * * * * To obtain the largest 
amount of both resin and dye stuff, there- 
fore, it is neoessary to gather twigs with 
their living inhabitants in or near June 
and November,— Las enerusting the twigs 
as gathered is known in commerce as ‘ stick 
lao...’ 

In the counter-affidavit of Fazil Biswas, 
filed on behalf of the opposite party, the 
prosess by whioh lag is grown by them is 
stated thus: 
same plum trees twise every year, To 
begin witb, the branshes of plum trees are 
sub in the Bengali month of Falgcon; then 
the new branches and leaves begin to 
shoot out. Then, in the month of Ashar 
little twigs covered with lac germs are 
placed over and together with new bran. 
ches and thereupon lao begins to swarm and 
spread over the new branches. Thereafter, 
in the month of Kartio, this orop is sollested, 
This prosess is repeated in respect of those 
other trees on which las is sown in the 
month of Kartiek and sollested in the 
month of Byrack’’, Whatever may be 
the difference between the two processes 
stated above, it is alear that lao is nota 
natural product of the tree, but is produced 
on the trees by a parasite. The learned 
Distriot Magistrate himself, in showing 
cause, points out that “lao is not a thing 
that is allowed to grow by itself: a oertain 
quantity of eash year’s crop is saved ag 


“Lao eannot be grown onthe ` 
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seed and a month or two later is attashed 
to the trees by human agensy from which the 
i nextorop develops.” 

It is sontended on bahalf of the opposite 
party that las somes within the expres- 
sion “eropa” of land. We do not think, 
however, that las is a arop. The meaning 
of the word “erop” as given in dictionaries 
is as follows:~ The plants or grains sol- 
lestively that are oultivated for sonsump- 
tion: also the soil produet of a partionlar 
kind, plasa or season, eto., eto., (See the 
Standard Dictionary). 

“Phe'produoe) of the field, etc..........The 
annual prodnee of plants sultivated or pre- 
eerved for food espesially that of the 
wereals; the produse of the land either while 
growing or when gathared; harvest * * 

* * with gqualifisation or sontextual 
specification. The yield or produse of some 
particular sereal or the plant in a single 
season or in a partisular losality. The 
erops the whole of the plants which engage 
the agrisultural industry of a partionlar 
district or season. * * * * The annual 
or seasons yield of any natural produet”, 
(See Oxford Distionary). 

It has baen argued that perple speak 
of a las orop, and henes that las is asrop 
within the meaning of the term as used in 
section 145. People also talk of a srop of 
hair or a orop of sases and we think it 
is quite olear from the words of section 145 


that erop is there restricted to something ' 


the produse | of the soil. It is next aon- 
tended that “trees” are ‘“‘pradasea of land”, 
and an observation in the case of Maharaja 
Surja Kanta Acharja Bahadur vy, Mahara, a 
Jagadindra Nath Roy Bahadur (6) is relied 
upon, where the learned Judges observed: — 
“The gazart trees may come within the torm 
‘other produee of land.’ ” 

It may be sonceded that ‘trees’ are produse 
of land. Bat it does not follow tifat any- 
thing produced on trees is also “p oduce of 
land’. We are not sonserned with the 
definition of “immovaable property” as given 
in the Transfer of Property Aot or the 
General QOlauses Aot whioh were referred 
to in argument, besause, although the words 

“tangible immoveable property” oseurred in 
the Criminal Prosedure Oode of 1882, they 
are replaced by the words “land or water’! 
in the present Oode. The , ordinary signi- 
fisation of the expression ‘land’ has been 
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extended to certain other things 
(among others) to “orops or other produse 
of land”, Bab in order that the thing 
may be called land it must bo (leaving 
aside the other things whieh have no appli- 
oe to the present sase) either “oropa” 

‘other produce of land’, As stated 
aes “trees” may some within the definition, 
of land as being “produce of land,” but we 
are unable to hold that las whish is not a 
part of the tree itself, but is a parasitie 
growth on the tree is alag" ‘produce of land,” 
It is said thatas the lac inseots draw their 
sustenance from trees, the las is part of the 
trees. But, in order that a particular thing 
may fall within the definition of land, it 
must be either land or ‘orops’ or ‘produa 
of land’. It is not open to us to add to, 
or extend the meaning of the expression 
‘land’ as given in the seation, We think 
that lao sannot be aalled ‘produse of land’ 
unless we hold that a parasitic growth on 
a tree whioh is a produce of land is alao 
land, and that cannot be done without 
straining the language. We are assordingly 
of opinion that ‘las’ does not fall within 
the meaning of the expression ‘land’ in 
seation 145, Oriminal Procedure Code. That 
being so, the proceedings held under sestion 
145 were without jurisdiction. It ig sons 
tended, however, on behalf of the opposite 
party that, even if the case does not some 
under section 145, the right of using the 
tress for growing las might same under 
section 147 which ralates toa dispute oon. 
serning the right of use of any land, 
But the definition of ‘land’, as inoluding 
‘srops or the prodao’, is for the purpose of 
sestion 145 only and there is no sush defini- 
tion in connection with seotion 147, In the 
next place, even’ assiming that ‘land’ in 
sestion 147 also inoludes “srops or other 
produce of land”, no proeseding has been 
drawn up under that sestion, and even if 
any sush’ proseeding were drawn, the order 
of attashment of the las was without juris. 
distion, as seation 147 does not provide for 
attashment and, having regard to the subjects 
matter of that sestina, no order for attashmsnt 
san be mida, 

The third, ground taken in the petition 
rana as follows:— For that, in view of the 
entries made in the finally published Resord 
of Rights having the forse of dJeorees of the 
Civil Court, and in view of the result of the 
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suits under sestion 106, Bengal Tenancy Ast, 
the learned District Magistrate was not come 
petent to’ proceed under seotion 145, Oriminal 
Prosedure Code, i in respect of the dispute 
whioh has been in effect finally determined by 
the Civil Court”. 

It appears that the Mathurapur estate 
somprises: Touji No. 60 and several other 
Toujis, and in the sourse of the Settlement 
proceedings whioh took plaoe in the year 1917- 
1918, it was olaimed on behalf of the 
Zemindar that the tenant had no right ta 
but and appropriate the trees on their 
holdings. No question, however, was raised 
with réspect to the right of growing lac. 
The Settlement Officer, Mr. Nelson, made 
enquiriés into ‘the’ dispute about the right 
to trees (in Touji No. 60); took evidence 
on both sides, and oame to the sonsluaion 
(sea his note dated the 19th June 1917) 
that the tenants have the right to out 
down and ‘ipprdpriate ‘trees in Touji No 
60, and’ by his order dated lith August 
1917, direated that, “after the entry of 
fruit trees, in the khotian will be entered 
‘fruit ‘and timber belong to the raiyat. ” 
In the ease of non-fruit bearing trees the 
entry will be “timber belongs to the raiyat”, 
It further appears that. in 1918 a Revenue 
Officer made enquiries as to the right to 
trees evidently in respeot of all the Toujis. 
Both the landlords and tenanta were re- 
presented by Pleaders and witnesses were 
examined on both sides. The Revenue 
Officer submitted his report (together with 
the evidence and written arguments filed by 
both parties) to the Settlement Officer to 
the effect that the tenants have full right 
to sub and appropriate trees on their own 
lands without the landlord's permission, and 
suggested , that a note be made to that 
effest in “Cirole I and” all villages’, The 
Settlement Officer, Mr. Nelson, thereupon 
made the following order on the 5th July 
1918; Make an entry in each oasa wheré 
there are trees The ‘raiyat oan out the 
trecs and ` appropriate the wood’”. But 
although suoli an“entry was dirested to ba 
made in “eash case” by the Settlement Officer, 
Mi: Nelson, it ‘appears that suoh an entry 
was made in the Resord of Rights relating 
to lands‘ of Touji No. 60 ‘only and no 
sueh entry ‘was made in respect of thé 
lands of other Toujis in the ‘finally pub- 
lished Resord of Rights, The landlords (the 
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Mathurapur Concern) thereupon instituted 
two sets of suits under seation 106 of the 
Bengal Tenaney Act one.in respast of Touji 
No. 60 and the othar in respest of the other 
Toujis, for a deslaration that the tenants 
had no right to sut down or appropriate 
trees, and that entries to that effeet might 
be made in the Resord of Rights. These 
suits were transferred to the Subordinate 
Judge for trial, The tenants filed written 
statements. Pending those suits, the present 
proseedings under sestion 145, Oriminal 
Prosedure Code, were started, and the 
Mathurapur Conosern applied for withdrawal 
of the said suite -with liberty to 
bring fresh suits on the ground that 
there were formal defests in the plaint, 
and on other grounds. The application 
was opposed on behalf of the tenants, and 
the learned Subordinate Judge refused to 
grant permission to withdraw with leave 
to bring fresh suits. The Mathurapur 
Consern, however, withdrew the suits without 
leave to bring a fresh anit. It is aseordingly 
contended on behalf of the petitioners that, 
as the effest of the withdrawal of the 
suits, without leave to bring fresh suits, 


“was to preslude the landlords from bringing 


fresh suits in respest of the same subjeat- 
matter having regard to the provisions of 
Order XXIIT, rule l of the Code of Civil 
Prosedure, they were debarred from disput- 
ing the rights of the tenants to the trees, 

It is unnesessary to consider the presise 
effest of the withdrawal of the suits upon 
the rights of the landlords, if they have 
any. There was the order of the Settle. 
ment Offiser (Mr. Nelson) direoting entries 
to be made in the Reesord of Rights to the 
effect that the tenants have the right to 
out down and appropriate the trees on. 
their holdings. It ia true, for some reason 
or other, the entries as directed were not 
made in, the finally published Resord of 
Rights in respest of the lands of all the 
Toujia, and it appears that that was one 
of the grounds upon whish the withdrawal 
of the two suits were applied for. But 
a suit lies under sestion 106 for the 
desision of a dispute not only regarding 
any entry made hy a Revenue Offiaer in 
the Reoord'of Rights, but also with respeot 
to any omission made from the Resord 
of Rights, and the sunite could haye been 
proseeded with. for deolaration ` that the 
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tenants had no right to the trees, and 
for making entries in the resord aesord- 
ingly: We may also refer here to a 
eriminal case whieh originated ina dispute 
between a lessee of Mr. Hennessey (the 
predesessor-in-title of the Mathurapur 
Coneern) and two tenants of the estate: with 
regard to the sollestion of lao from trees 
standing on lands by the tenants, in the 
year 1918. Each party sharged the 
other with theft of atiak las, andin the 
ease against the tenants, summons were 
issued. The latter moved the High Oourt 
and obtained a Rule. The learned Judges 
(Richardson and Huds, JJ.) in quashing 
the proseedings [See Amrit Manjhi v. 
Emperor (7)] observed:—‘“In the view 
wetake, regard being had to the nature of 
the dispute, there is little reason to suppose 
that the eharge of theft, from whichever 
side it somes, will be substantiated, The 
dispute is eminently one for the Civil Courts 
where only it oan be finally determined, 
It will be to the interest of all parties 
that a desision should be sought for there. 
The prastise of taking to the Criminal 
Courts, for the purpose of a preliminary 
skirmish, disputed elaims involving ques- 
tions of right and title, about which the 
parties may intelligibly and with perfeot 
good faith take opposing views, isin our 
opinion much to be deprecated”. We entirely 
agree, with those observations, and it is 
very mush to be regretted that, in spite 
of the opinion expressed in the above 
ease, the Matburapur Oonsern did ‘not 
think it ff to proseed with the suits. as. 
tually brought by them and in whioh the 
rights of the parties could be satisfactorily 
determined, but withdrew them even when 
leave,to bring fresh suits was refused by 
‘the Oourt, and that the Magistrate, in the 
fase of the order of the Settlement Officer, 
and the faot that oivil suita were spending 
for the determination of the rights of the 
parties to the trees, thought fit to start 


proséedings under sestion 145 of the 
Criminal Prosedure Oode. The learned 
Magistrate rays that the withdrawal of 


the suits sould not possibly affest the 
right to take the erop which was growing 
on the trees long before the suits were 
withdrawn” and in another passage says, 
“my information is that the landlords grew 
the. Iga”. But we think that the yersion 
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of one party should not have been assepted, 
before any svyidense was gone into as to 
the fact of astual possession. No doubt 
it was necessary to take steps at onse to 
avert serions breach of peaca whish was 
apprehended by the Police;,but proseedings 
could have been effeatively taken under 
seotion 107 to bind down the parties. 

-The learned Distriot Magistrate in show. 
ing aruse refers to the findings of his 
predesessor, Mr. Lindsay, to the effect that 
the Zamindar for many years previous to 
1916 had let ont the right to grow las 
on all plum trees in the estate inelading 
those standing on tenants’ holdings, to 
persons who made a business of lss oulti- 
vation, and who were not tenants of the 
estate atall but rssidents of other distriets 
who same at stated times ` solely for the 
purpose of plasing the seed las on the 
trees and taking it away when ripe; and 
that the tenants neyer themselves grew las 
even on trees on their own holdings. These 
findings, however, were arrived at in oriminal 
proceedings, and before the orders passed by 
Settlement Officers spesially entrusted with 
the ‘ascertainment and Resord of Rights 
of landlords and tenants, and who enqnired 
into and determined such rights on the spot, 

The petitionera alleged’ that they and 
other tenants under the Zemindari having 
right of ossupansy and other superior rights 
have enjoyed the right to eut and appro- 
priate fruit growing and other trees upon 
their holdings and to otherwise enjoy the 
usufruet thereof, the Zemindar haying no 
right or voise to interfere therein, and 
that, as an insident of their said right to the 
trees upon their holdings, thè said tenants 
including the petitioners and:their predeoas.- 
sors have always been growing lao upon trees 
on their holdings. : 

This is denied by the opposite party 
who allege that the tenants have no right 
to the trees, that the predesessors-in-titls 
of the Mathurapur Conoern for the first 
time introduced the oultivation of lao in 
the estate, and brought men from other 
places who had knowledge of suoh onlti. 
vation, and through them (the adhidars) 
they and their predecessors have begn 
groving and oollecting the las on trees 
both on khas land as well as lands in 
the possession of tenants, that the Court 
of Warda who was in charge of a portion 
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of the Zomindari for some time used to 
do the same, and that the tenants had 
no right tothe same. We sannot express 
any opinion on the point, as no evidence 
has been taken, and. no written state- 
ments even have been filed by the parties, 
and what is stated above is taken from 
the affidavits filed by the partieaand the 
dosuments referred to by the parties before 
us. We are not in a position to express 
any opinion on the questions, nor are we 
" aoneerned now with the relative values of 
the findings arrived at by Mr. Lindsay in 
` the oriminal proseedings and Mr. Nelson 
in the Settlement proceedings. All that 
we mean to say is, that a dispute sush as 
` the present ought not to have been made 
the subject matter of a prosseding under 
sestion 145 of the Criminal Prosedure Oode. 
Iu the view we have taken of the first point 
(the sesond ground of the petition), however, 
it is unnecessary for us to disenss the 
` matter further, or deside whether the order 
was wrong on the third ground taken in ths 
petition. 

' (he learned District Magistrate being 
evidently of opinion that the osse comes 
within the purview of section 145, Criminal 
Prosedure Code, was of sourse quite right 
in diresting the lac to be attached. But 
the action taken by him with respect to 
the lac after it was attached is. open to 
` gerious somment. - 

. It appears that after the attachment, 
the Magistrate employed the men (the 
adhidars) of the Mathurapur Consern to 
sollest the lac from the trees standing on 
the holdings of the tenante, and had it 
stored in the las godowns of the Mathurapur 
Gonsern, This Rule was granted by this 
Court (Walmsley and Cuming, JJ.,) on the 
lst June; further proceedings were directed 
to be stayed, and the Rule was made return- 
able on the llth June. lt appears that 
on the 7th June the Mathurapur Oonoern 
issued notices to the publie that the lao was 
grown‘ by them and would be sold by them 
at their Cutebery where it was stored, on 
the next day, że, the 8th June. On the 
8th June the tenants applied to the 
Magistrate to stay the sale, but the lao 
was sold on the next day, the 9th June, 
In the fase of the order of this Oourt 
diresting further proseedings to be stayed, 
the District Magistrate shonld baye stopped 
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further proceedings as he was bound to do. 
The learned Magistrate, in his letter dated 
the 4th June, showing cause, states that 
he made “arrangements to have the oropa 
out and sold operations which must be per- 
formed within a limited time otherwise the 
entire arop besomes spoiled and useless ”... 
“the ontting and preparation of the las for 
sale requires a certain amount of skill and 
that, entrusting it to those’ who are not 
acsustomed to the work, would result ins 
considerable quantity of the arop being 
damaged and unsaleable. Assordingly, I 
employed the landlords’ Jeasees as the agents ; 
but I wish to emphasiza the point that not a 
single stiok of lao is being out or taken to the 
godown except under the direst supervision 
ofa responsible Police Offisor and’ that it is 
being stored in a pucca godown of which the 
Deputy Superintendent of: Polise himself 
keeps the key. There oan, therefore be no 
question of loss or damage to the arop 
which would ba sold by the Polisa in the 
ordinary way at the godown to purshasers 
from other districts who some every year 
and the prosseds would be deposited in the 
treasury ready to be made over to whioh- 
ever party susseeded in proving its oase in the 
sestion 145 proseedings.”’ 

We have no doubt the District Magistrate 
aoted with a view to save the lac from loss 
or deterioration, but we sannot approve of 
the manner:in which it was carried ont. 
It may be that the outting and preparation 
of the las for sale requires a certain amount 
of technical skil’, but each party asserted 
that they had always been growing and 
sollesting lac, and eaoh party olaimed that 
they had growr, and slaimed the right to 
eollest and sell the las in dispute; and 
one of the parties (the lessees of the 
Mathurapur Concern) was smployed to do so 
to the entire exclusion of the other, and 
the lac* was atored in the godown of the 
Mathurapur Coneern. However that may 
be, the Mathurapur Consern should not 
have been allowed to issue publie notices 
for the sale of the las. The notice issued 
by the Mathurapur Coneern on the 7th 
June was to the effect that the las grown 
by the Mathurapur estate on all the trees 
on the jote lands of the tenants had been 
sut with the help of the Polise and was in 
Polise custody and that about 750 maunds 
out of the said lao would be sold -at the 
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godown of the Mathurapur Kothi of the 
Mathurapur YZemindari Company on the 
Sth June at 4p. y. Thereupon a petition 
was submitted on behalf of the tenants to 
the District Magistrate annexing a sopy of 
the notice, They pointed ont that with the 
objeat of having their rights proclaimed, 
and with a view to appropriate the laa 
grown by the the tenante, and in disobedi- 
ence of the orders of the Magistrate the 
Mathuorapur Ooneern had issued notises on 
the 7th June for holding private sale of 
the las on the Sth. They further pointed 
„out that a Rule had been granted by the 
High Court, and the llth June had been 
fixed for the hearing, that tha opposite 
party had with a view to appropriate the 
Jac grown by the petitioners at a small 
price had given short notice of the sale, and 
that if the sale were held on that day it 
sould not feteh a proper price because, in 
order to seeure purchasers of las and sell 
it on competition at high prices, notices 
should be given at least at Pakur, Dhulyan, 
Sabebgunge and other places, and that the 
petitioners would enffer serious loss if the 
sale were held on that day and prayed 
that the sale might be stayed. The Dis- 
trict Magistrate’s order upan the petition Was 
AB follows: :— 

‘I am informed by Superintendent, 
Police, who was present at the sale, that 
several buyers were present from the places 
mentioned in this petition, and that the 
lac fetched Rs. £0 per mannd which is a 
very high price. If the las had been kept 
aby longer in the godown, it would have 
deteriorated and would not have fetehed so 
high a prises, No loss has been oaused to 
any one as the full value has been deposited 
in the treasury and will be made over to 
whoever proves his case in sestion 145 Ori- 
minal Procedure Code proseedings,”’ 

Another. petition appears to have been 
submitted later on the 9th June, and whioh 
ran as followe:— 

1. That the first party issued & notice 
on 7th June 1920 advertising for the private 
sale of all lac deposited in the godown of 
the first party under Police eontrol whioh 
have out from the trees of the tenants and 
attashed under your Honour’s order to the 


. utter disregard of the sclemen order of the 


Court and in order to exercise their own 
absolute right and control over the property 
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and to the utter ignoranse and without the 
knowledge of the seeond party. 

"2, That the date of sale in the afore- 
gaid notise was fixed for 8th Jang 1920 at 4 
P.M. and the place of sale was notified as 
the Cutehery house, of the Consern. The 
petitioners beg to file herewith a copy of ° 
the said notice for your Hononr’s 
perusal. 

‘3. That the seeond party haye come 
to know that some lae has been sold away 
in pretense of the Superintendent of Polises at 
Mathurapur at the appointed time and the 
petitioners beg to submit that all this has 
been done by the first party in hot haste and 
with a sinster motive, 

“4, That all proeeedings have been stayed 
under the orders of the Honourable High 
Court, and the Honourable High Court has 
fixed llth June for the hearing and dis- 
posal of the Rule granted to the second 
party, 

“5, That the petitioners beg to submit 
that, in spite of the above orders, the first 
party have acted illegally in selling away 
the lao and the petitioners haye reasons to 
believe that the las have been sold away at 
an abnormal value and they entertain every 
doubt of the misappropriation of the money 
realised by such sale by the first party. 

"6. That the petitioners beg to submit 
that the laos were grown by them on their 
own trees and they are entitled to them 
in their own right and title thereto. 

“7. That the petitioners, therefore, humbly 
pray that your Honour will be graciously 
pleased to proceed against the first party for 
their illegal and wrongful aot and pass 
orders for the deposit of.the value in Court 
immediately, and pass sush other orders as it 
may deem fit and proper under the sireum- 
stanoes of the ease. 

“The petitioners beg to submit that they 
Sled a petition in the loesality at 5 P. m. before 
the Superintendant of Polies for stay of 
sale, there was delay of filing this petition 
by one hour as they had to some to town for 
legal advise.” 

The District Magistrate made the follow. 
ing order on the said petition on the 9th Jung 
1920: — 

“This petition is based on a missonsep- 
tion of the facts. The correct fasts are as 
fallo w89; 

“IE lao is kept too long in the godown it 
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deteriorates, therefore, it was nesessary to 
sell, the las that had been first gathered 
in order to obtain the highest possible 
priee. for it. I ‘aseordingly dirested the 
Polise to hold a sale of half the total erop 
to ‘begin with, and; in acssordanse with my 
orders, the Saperintendent Polise personally 
went to Mathurapur and held the sale. 
The‘ notises were issued by the Mathura. 
pur Zamindari Oo., at request of the Polise 
and the Company was notacting on itsown 
behalf, but simply as agents on behalf of 
Government, to sell thelas which was under 
attachment by and the property for the 
time being of Government. There is thus no 
assertion of any right by thé Company 
nor are the claims of the tenants prejudised 
in any way vor is thereanyting illegal or 
sinister about the proceedings which were all 
done openly in assordanse with my orders to 
prevent loss of thelac. The tenants are not 
entitled to deal with the las so long as it is 
under attashment. The prise obtained was 
Rs, 80-1 per maund which is the highest figure 
I have ever heard of, biddera were, as appears 
from the Superintendent Polies’s report, pre. 
sent from Pakur whieh is the sentre of the 
ac industry and the bidding was keen. There 
ean, therefore, be no question of any damage 
‘having been caused to the tenants by the 
sale, and as for misappropriation of the 
proseeda .by the Zamindars that is out of 
the question, as he has deposited Ras. 1,500 
in the treasury as sesurity whieh more 
than covers the amount realised at the 
sale, There still remains about half the 
erop which is not yet ‘ready for sale. 
Before it is sold,notise will ba issued as usnal 
and the tenants may feteh any one they 
like to bid. The Zemindar - is under agree. 
ment with the Oollestor to deposit the full 
amount realised in the treasury, if that 
somes to more than the Rs, 1,500 - already 
deposited”,  ' 

It appears from what is: stated by the 
District Magistrate in the above orders 
and in his letter to this Osurti showing 
cause, that there was neorssity for taking 
prompt  astion, beoanse, as ` the learned 
Magistrate puts it,......... “the operations of 
cutting and selling ‘the lao must be performed 
within a limited time otherwiae tha entire 
erop besomes spoiled and useleas’ But, 
as stated above, the men of. the opposite 
party were employed to ont and golledt 
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the lao to tba esslusion of the patitioners. 
Even if tha outting ani oslleotión, of the 
las by men of the Mathurapar Odnoéra’ aad 
the storing of it in, their godowns were 
justifed by tha exigencies of the situation, 
wa do not see any justification for allowing 
the Mathurapur Oonoern to issue notices td 
the public for sale of tho las.. Tt is 
stated in the order of the 9th June that 
they did so atthe request of the Polise 
and aa agents of the Government to sell 
the las whioh was under attashment and 
the property for the time being. of the 
Government. It is diffimlt to see why the 
Police itself sould not issue the ‘notises 
and why one of the parties to the proseel- 
ing was requested tu issue the notises of 
sale, The notice issued doss not state 
that they were doing so on bshalf of the 
Government or that the las was Govern- 
ment property. Thenotice stated thatthe 
las was’ grown by them and would 
be sold at their Outehery on the 8th June, 
The notices were issued on the 7th June 
that tke las would be sold the next day, 
the 8th June. The tenants pointed ont 
that the notios was a very short one, and 
that notices should be issued at various 
plases mentioned in the petition and the 
sale stayed. Assuming that the sale sould 
not be postponed till the llth June, thé 
date fixed for the hesring of the..Rule, 
without risk of loss to the lao, it does 
not appear why notises were not issued 
earlier and why the Poliea left it to one 
of the sontendinz parties to arrange the 
business. The fact that further proseedirgs 
had been ordered to be stayed by the Rale - 
issued by this Court was brought to the 
notice of the District Magistrate, and he must 
have been aware,of the order staying 
further prccsedingr, at any rate, on the 
4th June when he wrote the letter showing 
sause. If urgent astion had to be taken 
for selling the lao, we do not understand 
why the matter was not represented to 
thig Oourt, and why direations of this Court 
was not obtained. The letter showing 
sause, however, was written by the Diatriot 
Magistrate on the 4th June, i. e., before the 
notises of sale were issued by the opposite 
party and before the petitions referred tə 
above were submitted by the tenants, We 
think, therefore, that au explanation should - 
be salled for from the District Magistrate about 
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BISHNA YV., EMPEROR, 
the matters referred to 
direst acoordingly. 

‘Before sonsluding* this judgment, we 
think it nesessary to point out the im- 
propriety of the District Magistrate’s writ. 
ing a letter to the Subordinate Judge 
before whom the suits under seation 106, 
Bengal Tenansy Aot, were pending, for 
postponement of the suits, It appears that, 
while the suits were pending, the Distriet 
Magistrate wrote a letter to the Subordinate 
Judge whioh runs as follows :— 


above and we 


Malda, 
k 18, 5. 20. 

, Dear Sir, 

“I understand that oertain adaton i06, 
Bengal Tenancy Ast, cases of Mathura- 
pur estate are fixed for to-morrow. The 
Manager: informs me that he will be 
unable’ to produse his evidencs then 
besause his prinsipal witnesses, the las 


adhidars, are all engaged on behalf of. 


Government in outting las. Ho asks me 
to confirm this statement to you so that 
you will not think it is put forward merely 
as an exouse to gain time. The statement 
is quite correst. The entire lao orop has 
been attashed by me under sestion 145, 
Criminal Prosedure Oode, and I have employ: 
ed the adhidare as agents on behalf of 
‘Government to sub the Jas ander Police 
supervision As they are the only persons 
who know how to handle it, If they are 
taken: away to give. evidenss here «the 
work “will be at:a stand still and mush of the 
orop will be destroyed, whish would not be 
to the advantage of the tenants supposing 
they win the section 145, Oriminal Prosedure 
Oase, 
A. K. Jameson.” 

We think the Magistrate would have been 
well advised to avoid writing such a letter 
as his astion was likely to be misoénstrued. 
Even if any oonfirmatory statement of 
the District Magistrate was justifiable, in 
view of the faot that the witnesses had 
been employed by him as Government 
agents to oolleot lao, it could and should 
have been made by an affidavit sworn by 
some offiser of the Government and filed 
in Court. 

The learned District Magistrate in hia 
etter showing cause refers to the nature of 
he astion Ke had taken in order that 
his Oourt may not think that he had 
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acted in an “arbitrary | or partisan spirit” 
and also refers to the “entirely mistaken” 
idea of the tenants that he was biased in 
favour of the landlord, We have no donbt 
that he asted in good faith, and in order 
to avoid loss to the las. But the fasts 
stated above, viz., that the men of the 
opposite party were employed to out and 
collet the lao (though under Police super- 
vision) to the exolusion of the petitioners ; 
that the las was stored inthe godowns of 
the oppoiste party; that he wrote the 
letter to the Subordinate Judge to help 
the opposite party in obtaining adjournment 
of the sosse ; that the opposite party were 
allowed to issue notices for sale of the 
lao in their Cutshery as if it was their 
own property, and that, in spite of his 
attention having been drawn to the notises 
issued by the opposite party and the Rule 
issued by this Court, the District Magistrate 
took no notice of it, nor obtained direstiors 
of thia Court, all these are oaloulated to 


create an impression that the Magistrate 
was biased in favour of the opposite 
party. * 


We set aside the proceedings under aeea. 
tion 145, Criminal Procedure Code. The 
question of the disposal of the las and the 
sale-proseeds of the portion: already sold 
will be dealt with hereafter. 

Preceedings set aside, 
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LAHORE HIGH COURT. 
CRIMINAL Revision Petition No, 1382 
or 1920, 

Desember 11, 1920. 

Present — Mr, Justico Martineau, 
BISHNA AND ANOTHER —UONFICTS 
— PET TioNERS 
VETEUS 
BMPEROR—Responrvent, 

Punjab Eacise Act (I of 1914), s. 61—Illegal 
possession of liquor —Husbund and wife, whether can 

be considered as in joint possession, 


Where liquor, and apparatus for manufacturing 
it, are found ina house which isin the joint occu. 
pation of a husband and wife, but which belongs 
to the husband, the latter alone must be regarded 
as being in possession of the articles. The wife, 
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KRUSHI RAM ©, EMPEROR, 
in such a caseis not guilty- of an offence under 
section 61 of the Punjab Excise Act. 

Petition, under seotion 439 of the Orimi- 
nal Procedure Code, for revision of the 
order of the Sessions Judge, Gurdaspur, 
dated the 13th August 1920, affirming that 
of the Magistrate, Firat Class, Gurdaspur, 
dated the 16th July 1920. 

Lala Mehr Chant Mahajan, for the Peti- 


ticners. | 
Mr, Sundar Das, for the Government Advo- 
sate, for the Respondent. . 


JUDGMENT.—Bishna and his wife, 
Thakari, have been convicted under sestion 


61 of Aot I. of 1914 of being in posses- . 


sion, without a license, of liquor and of 
apparatus for manufacturing it. Bishna’s 
application for revision has been rejected 
and I have orly to sonsider Thakari’s ease, 
She has been sonvioted only tesause it 
has been found that, during the raid 
on the premises, she broke a bottle of 
liquor. But her doing tbis would show 
nothing more than ’that she wanted to 
destroy evidence, and does not prove that 
the liquor and other articles were in her 
-possession, l think that those articles 
must be regarded as having been in the 
possession only of her husband, who was 
the owner of the house. 

Mr. Sundar Das, who appears on be 
half of the Crown, asks that the convic» 
tion may be altered to one under gestion 
901 of the Indian Penal Code, but Thakari 
was not oharged with that offence, and I 
must deoline to alter the conviction at the 
present stage. | 

I aseordingly acsopt the application so 
far as Thakari is concerned, and acquit her 
of -the offence of which she has been con- 
yisted. The fine if paid will be re. 


funded, 


Application partly accepted, 
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LAHORE HIGH COURT. 
ORrRIMINAL Revision Petition No. 
or 1920. 
December 11, 1920. 
Present:—Mr. Justioa Saott-Smith. 
KHUSHI KRAM—Corvior—Pstitioner 
VET SUE 


EMPEROR— Besronpent, 
‘ Penal Code {Act XLV of 1860), s. 424——Dishonest — 
removal of property —Burden of proof-—Question of 
tithe—Ctvil dispute—Procedure. ; 
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Parties should not be encouraged to resort to the 
Criminal Courts in cases in which the point at 
issue between them is one which can more appro- 
priately be decided by a Civil Court. [p. 655, col. 2.] 

Unless dishonesty is proved, a conviction under 
section 424, of the Penal Code cannot be sustained, 
[p. 655, coi, 1.) 

On the death of a person a dispute arose 
between his two widows as to the succession to 
his property and both of them put padlocks on 
the shop in which the preperty was. Some of it 
was subsequently removed from the shop by the 
accused at the instance of one of the widows: the 
other widow brought a suit to establish her title 
to the property : 

Held, that the accused could not be convicted of 
an offence under section 424 of the Penal Oode as, in 
the absence of a clear finding as to the respective 
titles of the widows, it could not be said that his 
removal of the property was dishonest. [p. 655, col, 1. ] 

Petition, under seotion 439 of the Crimi 
nal Prosedure Uode, for revision of the 
order of the Sessions Judge, Maltan, 
dated the 2nd August 1920, affirming that 
of the Magistrate, Firat Olass, Multan dated 
the 17th June 1920. 

Lala Mool Ohand, R. S., for the Peti- 
tioner, 

JUDGMENT.—The petitioner in this sase 
has been sanvisted by the lower Court 
uuder section 424, Indian Penal Oode, for 
dishonestly removing oertain property from 
a shop upon whish were the padlocks of 
Murammat Khusheli Bai and Musammat 
Mulo Bhi, the widows of one Jaikishen Das, 
who died some two months previously. The 
petitioner is the brother of the deaeased 
and what has been found by the Courts 
below is, that he removed property, pro- 
bably at the instanee of Musammat Mulo 
Bai, who alaims to be entitled to the whole 
of it, The deseased during his lifetime 
made over his keys to Musammat Mulo Bai, 
who was living with him, Musammat Khushali 
Bai not having lived with him for some | 
eight or ten years before his death. Tendays 
after his death Musammat Kbushali Bai, wha 
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claimed a share in the property, put her 
own losk on the shop. It was some two 
months after this that the property was 
removed, according to the petitioner, by 
Musammai Mulo Bai herself with the help 
of some third person, he himself having 
nothing todo with the removal, During 
the two months that elapsed after Musammat 
Kbhushali Bai put her look on the shop, 
neither party took any steps to establish 
her right in the Oivil Courts, Musammat 
Mulo Bai wás in possession after the death 
of Jaikishen Das and if was, therefore, 
‘Musammat Kbushali Bai who should have 
‘sued to establish her right in the Oivil 
Courts. Taking as correct the finding of the 
lower Courts that Khushi Ram removed the 
‘property, the question is whether he did so 
dishonestly, for, unless dishonesty is proved, 
the conviction under section 424, Indian 
-Penal Code, sannot be sustained. 

Before the Magistrate Musammé Khushali 
Bai produced no evidense in support of her 
title. Evidence was produced on behalf of 
the asoused to show that Musammat Mulo 
Bai alone was entitled to the property, but 
the Magistrate came to no olear finding on 
the. point, He said tbat there was no 


substantial proof of the complainant being >: 


a dissarded wife, and whether she is or is 
not entitled to anything must be desided 
by a Civil Court.” The sivil suit brought 
by Musammat Khushali Bai is now pending 
between the parties, and the issues framed 
therein, A copy of which has been shown to 
me by the petitioner's Counsel, show that 
the dispute is of a somplicated nature. If, 
eventually, if be desided that Musammat 
Khushali Bai is not entitled to a share in 
the property, it would follow that Khushi 
Ram’s action in removing the property from 
the looked shop was not a dishonest one; 
for, if the property belonged wholly to 
Musammat Mulo Bai, then its removal was 
not done with any intention to sause wrongful 
loss to Musammat Khushali Bai or wrongful 
gain to Musammat Mulo Bai. In my opinion, 
the Magistrate was not justified in oonviot- 
ing the petitioner unless he sould offirma- 
tively hold that Musammat Khushali Bai 
was entitled to a share in the property. 
There is no sush finding and the oonviotion 
eannot, therefore, be sustained. I think that 
this was a sase where a Magistrate might 
yery well have asted upon the prinsiple 
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enunoiated in Emperor v. Bishen Das (1), 
to the effeot that parties should not be 
encouraged to resort to tha Oriminal Ocurts 
in cases in whieh the pointat issue between 
them is one whieh oan more appropriately 
be desided by a Civil Oourt. 

J, therefore, allow the revision and, setting 


aside the conviction and sentenee, acquit 


Khushi Ram and direot that the fine, if paid, 
be refunded to him. 


* 


(1) 8 Ind. Cas. 1161; 33 P, R. 1910 Cr; 57 P, L. B, 
1911; 12 Or. L. J. 50, 


Revision allowed, 


ALLAHABAD HIGH COURT, 
CriminaL Revision No, 662 or 1920, 
November 18, 1920, 
Present:—Mr, Justice Ryves. 
LAL LOKPAL SINGH— APPLICANT 
Tersus 
‘EMPEROR—Obppoarre Parry, 
Criminal Procedure Code (Act V of 1898), s. 476—~ 
Order directing prosecution—Hvidence recorded in 
absence of accused—No opportunity to cross-examine— 


Order, whether justified, Pu 


An order under section 476, Criminal Procedure 
Code, directing the prosecution of a person upon 
evidence recorded in his absence, and without 
affording him an opportunity to cross-examine the 
witnesses cannot be justified, |p. 656, col. 1.] 


Oriminal revision from an order of the 
Magistrate, First Olass, Mainpuri, dated the 
13th September 1920, 

Mr. Satya Ohandra Mukerji, for the Appli» 
sant, 

The Assistant Government Advosate, for the 
Crown. 

JUDGMENT,.—In the sourse of a murder 
trial before the Oommitting Magistrate, tha 
Magistrate, at the instance of the pro- 
seoution, issued . summons to Lal Lckpal 
Singh to appear in his Court apparently 
to give the prosecution an opportunity to 
examine him with reference to a letter 
produeed by the proseeution, The sammons 
was issued on three oosasions but without 
result, The enquiry in the Magistrate's 
Court was sonsinded without the evidensa 
of Lal Lokpal Singh haying been resorded 
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and the oase was sommitted to the Sessions. 
In that Court also Lal Lokpal Singh did not 
appear and the case ended in the acquittal 
of the asoused. Subsequently, tha learned 
Magistrate issued notice to Lal Lokpal 
Singh under sestion 476 of the Criminal 
-Procedure Code to show oause why he 
should not be prosesuted under seetion 174 
of the Indian Penal (Jodo for intentional- 
Jy omitting to attend his Court. Lal Lokpal 
Singh appeard and put in an application 
through a Vakil to the effest that the 
witnesses, more partioularly the Sub-Inspestor 
and the constable who had deposed as to 
the service of one of the summons in 
the village on Lal Lokpal Singh, should 
be re called before the Magistrate and he 
should be given an opportunity to sross- 
examine them. This seems to be a very 
reasonable request. Lal Lokpal Singh was 
no party to the previous prosesution and 
the evidence was taken behind his baok, 


The learned Magistrate, however, rejected 


the application holding that a prayer 
for regular enquiry should be rejested as 
it was not oalled for in the interests of 
justiae. 

It is quite true that under sestion 476 
of the Criminal Prosedure Oode, as has been 
laid down in many rulings of this Court, a 
preliminary enquiry may be annesessary, that 
is to say, it is not absolutely necessary to 
justify an order under that sestion, but in all 
those cases the person against whom an 
order was made, had always been before 
the Court and the evidence in the pro- 
seedings recorded in his presence and, there- 
fore, an ‘opportunity had been provided to 
him to test the evidence by oross-examina- 
tion. The present sase is very different and 
I do not understand how the Magistrate 
ean come to any sonolusion against the 
asoused under section 476 „without giving 
him an opportunity fo oroS#-examine the 
witnesses whose evidence hás: been taken 
behind his back. He should‘ certainly be 
given an opportunity to cress éxamine the 
witnesses, I, therefore, direst the record to 
be returned to the Magistrate and he be 
direoted to call the witnesses . whom Lal 
Lokpal Singh may summon ‘and he be given 
an opportunity to cross examine them. It 
will be open to the Magistrate after such 
enquiry to proeeed as he may be advised, 

Record returned, 
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LAHORE HIGH COURT, 
Criminal Revision Petition No. 1319 
or 1920, 

December 13, 1920, 
Present :—Mr, Justise Wilberforea,,» 
KANWAR—Acocstp—Peritionek 
versus 4 


EMPEROR -- Respovpent. 


"Restriction of Habitual Offenders (Punjab) Act {F of 


1918), s8.4,7—Criminal Procedure Code (Act V of 
1898), s. 110, proceedings under-—Order of restriction, 
whether can be passed. 


Where proceedings were started against a person 
under section 110 of the Criminal Procedure Code 
and at the very close of the case, without even 
calling upon him to show cause to the contrary, the 
Magistrate passed an order of restriction against 
him under the Punjab Restriction of Habitual 
Offenders Act : 

Held, that the Magistrate had no jurisdiction to 
make the order of restriction. 


Petition, under sestion 439 of Aot V of 
1898, for revision of the order of the District 
Magistrate, Karnal, dated the 25th June 
i920, comfirming that of the Magistrate, First 
Clase, Karnal, dated the 15th May 1920, 

Lala Ramanand, for the Petitioner, 

JUDGMENT.—In this oase the proceed. 
ings were started against the petitioner 
under sestion 110, Oriminal Prosedure ‘Code 
At the very olose of the sase, without even 
calling upon the petitioner to show cause 
to the sontrary, the Magistrate passed an 
order of restristion under Ast V of 1918, 
The petitioner’s appeal to the Distrist 
Magistrate was dismissed. It is alear that 


the Magistrate had no jurisdistion to pass the 


order complained of as no proseedings under 
Aot V of 1918 had been even initiated 
against the petitioner, The necsssary notice 
required by sestion 4 (1) of that Aot was not 
served upon him, nor was he asked even 
verbally before the Oourt to show cause why 
the order of restristion should not be passed. 
In these sircumstances, I am compelled to 
aceept the petition and set aside the order of 
restriation, 


Petition accented, 


` 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
First CiviL Apreat No. 21 B or 1919. 
. ` July 17, 1920. 

Present — Mr, Maonair, A, J.C. - 
SHANTIDAS AND ANOTHER— DEFENDANT S= 
APPELLANTS 
VE7SUS 
HiRALAL AND orsers— PLAINTIFFS — 


RESPONDENTS. 
Negotiable Instruments Act (XXVI of 1881), s, 20 
— Blank hundi signed and delivered—Presumption— 
Holder, rights of, 


‘A person who gives another possession of his 


signature ona blank hundi, prima facie authorises ~ 


the latter to fill it up and give to the world the bill 
as accepted by him. He enables his agent to 
represent himself to the world as acting with a 
general authority, and he cannot say to a bona fide 
holder for value, who has no notice of secret stipu- 
lations, that there were secret stipulations between 
himself and the agent. [p. 658, col. 2; p. 659, col. 1.) 


Appeal against the decreas of the Additional 
Subordinate Judge, Akola, in Civil Snit 
No, 35 of 1917, dated the 30th April 1919, 

Messrs. M. B. Niyogi and V. V. Ohitale, 
for the Appellants, 

Mr. M. V. Joshi, for the Raspondeuts. 

JUDGMENT:—The parties to this appeal 
are banking firms trading in the name and 
style of Daolishand Onkardas and Rakhab- 
das Sanklecha, respestively at Khamgaon. 
The plaintifs have brought this suit alleg- 
ing tbat the defendant firm on or about 
the 27th Ostober 1913 drew a hundi on the 
_ plaintiff's firm for Rs. 5,000 payable 61 

days after date, the payee being the Bank 
of Bombay ; the hundi was for the benefit 
and use of the defendant, the latter firm 
having requested the plaintifa before-hand 
to accept the said kundi and having agreed 
. also te pay into the Bank the amount of 
the hundz on the date of maturity: that 
on or about the date of maturity they 
demanded the money from the defendants 
to pay the same in discharge of the hundi, 
but the defendants having failed to pay 
the same the plaintiff who had acsepted 
the hundi and, therefore, bound in law to 
make the paymént on the date to the 
payee had to pay Rs. 5,0U0 to the Bank 
of Bombay. The plaintiffs further pleaded 
that even if they fail to prove that there 
was an actual agreement between the parties 
before the drawing of the unde to the 
effest that the defendants were to supply 
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the funds, they, having. acsepted the kundi 
as drawees and having made the payment 
on the due date in good faith and the pro- 
seeds of the kundi being actually taken 
by the defendants, are entitled to recover 
this amount from the defendants both under 
the law and the eustom of the market. 

The defendant firm is owned by the 
defendants Nos, 1 and 2, who are joint Hindu 
brothers. The defendant No.2 was a minor 
at the date of the suit ; having attained 
majority during the pendenay of the suit, 
he has defended the suit as major.. 


The defendant No.1 alleges that though 
the hundi (Exhibit P-6) bears his signature, 
yet he has not drawn it. He denies its 
exesution and consideration He also denies 
that there was any agreement between the 
parties previous to the drawing of the hunds 
and that he took any money under 
the hundi. He further alleges that he 
used to keep kundi papera signed in blank 
with Deokishan Aidan a firm of Akola 
whieh was a broker of the Bank of Bombay, 
Akola Branch, and that there was an 
underatanding between him and the said 
Aidan that a hundi was to be drawn on 
the said papers whenever he issued instruo- 
tions to Aidan for the same. He pleads 
also that one Wasudeorac, the munim of 
the plaintiff’s firm at Akola, has in collusion 
with the said Aidan caused the hundi to 
be drawn on one of the papers kept by 
him with Aidan and thus appropriated 
the prosseds of the hundi, and that the 
plaintiffs also were parties to this eollusion, 
He thus denies the claim. Defendant No. 2 
puts forward these grounds and further 
denies the slaim onthe ground that, if the 
said hundi was drawn by defendant 
No. 1, defendant No. 2 is not liable on it as 
the same was not for his benefit and in 
the usual course of business, 


The learned Sub-Judge has found 
that the defendant’s firm drew Exhibit 
P.6 for Rs. 5,000 on the plaintiff's firm ; 
that the plaintiffs assepted the kundi and 
paid Rs. 5,000 into the Akola Braneh of 
the Bank of Bombay ; that the defendant’s 
firm received the amount of the hundi; 
that the hundi is genuine and is not the 
result of collusion between Aidan and the 
plaintiffs’ agent ; that the assets of defend- 
ant No, 2 are liable for the payment of 
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the plaintiffs’ claim. The suit was decreed, 
The defendats appeal. f 

The first ground of appealis that, the 
lower Court refused to sxamine the defend- 
ants’ witness, :urajmal, who waa present. 
Iam referred to the entry in the order- 
sheet dated the lst February 1919, This 
entry refers to an applisation for permis. 
sion to summon one witness on behalf 
of the defendant No, 2. The order-sheet 
states:— 

“He is the same witness, Surajmal 
Gangaram, whom defendants took several 
steps to summon bat the witness sould not 
be caught hold of.” 

It seems clear that, if the witness was 
present, the Qourt was not aware of the 
fast. ° The Counsel for the parties have 
signed ithe order-sheet. The appellants 
have not eared to submit an affidavit or 
eyen to ask that file D shonld be sent 
for. Imust_hold that itis not shown that 
Surajmal was present. The learned Sub- 
Judge was olearly justified in refusing an 


adjournment to summon the witness at 
that stage. 
The next ground is that, the lower 


Court should have drawn presumptions 
against the plaintiffs from the plaintiffs’ 
refusal to enter the witness-box, especially 
after their agreeing to enter the box. I 
note that theappellants do not now ask that 
the plaintiffs should be examined, On 5th 
April 1918 the plaintifis Nos. 1 and 3 appeared 
and were ready to go into the witness box, 
The lower Court refused to allow them 
to goforreasons whieh appear insuffisient 
Before me it is not stated that the plaintiffs 
sould give useful evidence on any point 
except cn the alleged request made by the 
defendants to the plaintiffs’ firm that the 
latter should honour the kundi. The failure 
of the plaintiffs to enter the witness box 
will be sonsidered with regard to the ques- 
tion whether such request was really 
made. 

On the third it is alleged that, oertain 
fasts have been ignored or insufficiently 
‘eonsidered by the lower Court. It is 
diffisulb to ascertain from the ground of 
appeal what is really urged by the de- 
fendants. The defendants allege conspirasy 
between Wasudeorao, the plaintiff's agent, 
and Aidan. The lower Court has come 
‘to a finding on this and other points, The 
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grounds of appeal do not show whioh 
finiings are attacked. The pleadings be- 
fore me have been gimilary vague, 

The defendants‘icase was that, defend- 
ant No. 1 had provided Aidan Laxmandas 
with blank hundis and with blank cheques. 
The hundis were to be negotiated whenever 
Aidan reseived instrustions. It seems obvious 
that, after Aidan issued suoh hundis in 
assordance with the instrustions raseived 
from the defendant, the defendant cannot 
say that sush Aundis were not exesuted 
by him. It appears to me to make no 
difference if Aidan filled in and executed 
this particular kundi without direstions 
from the defendant, It was not possible 
for outsiders to know what instruotions the 
defendant had given to sidan, If the de. 
fendant used Aidan as his agent and put 
kim in ga position to issus Auxdis, then 
he is responsible if such kundis are accepted. 

Agair, it is not denied that the 
amount of the kundi, less discount, was 
credited by the Bank of Bombay to the 
ourrent deposit assount of the defendant’s firm. . 
The money was then paid on a ohegne 
(Exhibit P 5). The Defendant’s firm have 
admitted thatthey had provided Aidan with 
blank obeques in order that they might draw 
the amount. In the absense of collusion, the 
plaintiff cannot’ be responsible for the pro- 
ceeds of the kunit after these prooseds 
had reashed the d-fendants’ account. The 
defendants then received the proseeds of the 
hunai. , 


Again, sestion 20 of the Negotiable 
Instruments Act appears clearly to apply 
to the present case. The defendant gave 
prima facis authority to Aidan to make a 
negotiable instrument upon a blank hundi, 
Section 40 of the Negotiable Instruments 
Ast tarms the person to whom a blank 
hundi is given a holder, and it seems clear 
that sush a person ressived - prima facie 
authority to deliver the kundi after execute 
ing it. The law on this point is explained 
in Chalmer’s Negotiable Instruments in 
British India, Fourth Edition, Chapter XV. 
For the purposes of this oase it is suffisient 
to qaote the remarks of Ureswell, J., sea 
pago 1751 :— 


ha) 


“A person who gives another possession 
of his sigoature oo a bill-stamp, prima 
facie authorises the latter aa his agent to 
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fill it up and give to the world the bill 
an accepted by” him. He enables his agent 
to represent himself’ to the world as acting 
with a general authority, and he sannot 
Say to a bona fide holder for value, who 
has no notiee of secret stipulatione, that 
there were seoret stipulations between himself 
and the agent,” 

The plaintiff, unless frand on his part is 
proved, is a holder in due course. It follows 
that, unless sollusion between Aidan and the 
plaintiff's agent is proved, the plaintiff's suit 
must suaceed. 

I proseed to deal with the question 
whether the defendant has proved such 
collusion. Some of the facts mentioned in 
ground No, 3 of the memorandum of appeal 
are intended to support the plea that such 
sollusion waa proved. The Nos, 1 and 2 
have no bearing on the point. On the Nos, 3 
to 7 it is urged that there should have 
been better evidense of a request to the 
plaintiff’s firm to asospt this hundi. Ong 
of the plaintiffs should have entered, but did 
not enter, the witness-box ; but it is clear 
that his evidense to the effect that his 
agent had spoken to him of sash a request 
could have carried little weight and I san 
lay little importance on this omission. 
As both parties had their principal place 
of business at Khamgaon- the absence of 
a letter is not strange. On fact No. 8 it 
is enough to say that, instructions to an 
agent at another town might well be given 
orally by the plaintiffs, On facta Nos. 9 
to ll if is sufficient to state that, Gopi 
Kisan is a person who would naturally be 
employed by Aidan for the reseipt of the 
money onthe kundi. On the fasts Now 12, 
13 and 15 it is enough to say that, I do 
not agree with the finding of the lower 
Oourt that the story of blank signed cheques 
being kept with Aidan is improbable. This 
does not affect the liability of the defend- 
ants, 

It is strongly urged that the absenae 
of any entry on a date prior to the payment 
by the plaintiff to the Bank in the plaint- 
iffs’ assount-books leads to the inference 
that the plaintiffs’ agent, Wasudeorao, aceept- 
ed the fund: in sollusion with Aidan 
and without authority from his masters. 
The theory is put forward that the plaint. 
iffa’ finding that, owing to Wasudeorao’s bad 
faith, they were bound to make a payment 
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to the Bank of Bombay made up their 
mind to represent that Wasudeorao had 
ascepted the kundi on their instructions 
and to recover the amount paid from the 
defendant’s firm by.the present suit. There 
seems no particular reason why an entry 
should be made in the regular account. 
books of the plaintiffs at the time when 
the plaintiffs ascept a kundi, No money 
passed hands at that time. The entry 
(Exhibit P-9), though it does not bear a 
date, appears to have been made before 
the payment to the Bank of Bombay ; for 
the entry is in the nakal baht for Sambat 
1930, whereas the entry of payment to the 
Bank of Bombay is in the kird for Sambat 
1970, A perusal of the entry (Exhibit P-.9) 
shows that it does not purport to have been 
made on 29th Desember 1913 (the date 
on whioh the kundi matured) though there 
is ẹ reference to that date in the body of 
the entry. There is then no substanee in 
the foundation on whioh the theory to which 
I have referred is built, I find nothing 
on the record to justify an inferenee that 
Wasudeorao oolluded with Aidan, 

1 cannot infer from the delay in 
filing the suit and the sonduct of the ease 
by the plaintiffs that the ease is a falso one, 
The appeal fails and is dismissed. Oosts on 
appellants, 

Appea) dismissed, 


ALLAHABAD HIGH COURT. 
Szoonp Civiu AppeaL No. 999 or 1917, 
July 17, 1920. 

Present: —Mr. Justice Tudball and 
Mr, Justices Sulaiman, 

BANSL AND OTAERS — PLAINTIFFS-— A PPELLANTS 
versus 
KANHAYA AND OTAERS— DEFENDANTS AND 


Poatntive s— RESPONDENTS, 
Specific Relief Act (I of 1877), s. 42-~Mahabrahmin, 
status of—-Right to receive alms, declaration as to, 
whether can be obtained, 


Inasmuch as the right to beg, or a beggars 
right to receive alms, does not constitute property 
as itis understood in law, a beggar cannot, under 
gection 420f the Speciflo Relief Act, obtain an 
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injunction entitling him to receive alms to the 
exclusion of other beggars, [p. 661, col. }.] 

' The Mahabrahmins who solicit alms from pious 
Hindus on the bank of the Gangesriver at Allaha- 
bad are beggars, and as such have no legal status. 
IP. €62, col. J 
_ Second appeal from the decision of the 
Subordinate Judge, Allahabad, dated the 
10th of April 1917. 


' Messrs, B. E. O’Oonor and Badri Narain, 
for the ee 
. Dr. & N., Sen, Mr. Panna Lal, and the 
Hon'ble Dr, T. B. Sapru, for the Respondents, 

JUDGMENT.—This is a plaintiffs’ appeal. 
The facts of the oase are as follows: — 

On tke banks of the Ganges, not far from 
Allahabad, is a spot whére a ferry orosaes the 
river; it is named Kubri Ghat. This appar- 


ently is a convenient spot for pious Hindus. 


to bathe in the Ganges and apparently many 
of them do this in connection with religious 
ceremonies connected with deaths and other 
sircumstances in their families. The son- 
tending parties in this oase are Mahabrah- 
mane, the plaintiffe, and Ganga Putras, the 
defendants, they may both be dessribed as 
parasites of Hindn society. These persons 
go down to the Kubri Ghat and when a 
pious Hindu is about to bathe tbey offer 
him whatthey oall “kusha,” that is, a small 
bunch of grass, They pronounse a Mantra 
and he returns the grass together with a 
small pecuniary present, The spot where it 
odaurs is private property belonging to the 
Zemindars of two villages Swad-Khat and 
Tai Mullshan. Between the Ganga Putras 
acd the Mahabrahmans there have been con- 
stant disputes in tke past each seeking to 
prevent the other from obtaining these alms 
whish are given by the bathers, 

In the year 1904 there was a dispute and 
a Magistrate, by an order, dated the 2nd of 
July 1604, passed spparently under section 
144, Criminal Procedure Code, restrained the 
plaintiffs, the Mababrahmanr, from taking 
any such gifts within a distanse of 13 yards 
of the water’s edge. The order held good 
only for two months and it was passed to 
prevent a breach of the pease taking place 
during that time. It was a period of 
estival during whieh many Hindus frequent- 
ed the Ghat. Shortly before the present suit 
was instituted, in the year 1913, there 
‘was further trouble between these two 
slasses and a Magistrates took aotion and 
bound down eoh party vender eeotion 167, 
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Oriminal Prooedure Code. At the same time ` 
he published the old order of the 2nd of. 
July 1904 for the information of the parties. 
He did not take action under sastion 144, 
Oriminal Prosedure Code, himself but merely 
published the order for their information, 
Thereupon, the plaintiffs brought the present, 
suit, In paragraph 1 of their plaint, it is 
stated that they and their ansestors had been 
receiving these alms from people who same 
to bathe at Kubri Ghat by giving them kusha 
on the bank of the Ganges. They admitted 
that the defendants, that is, the Ganga 
Patras, had all along been receiving similar 
gifts by sitting on a matand tying upa calf 
on the bank of the river and they also admitted 
that the defendants used to pay Rs. 150 as rent 
to the Zomindars for the piess of land which 
they thus casupied. They recited the order 
of the 2nd of July 190i and the ossurrenses 
of the year of 1913 and the ordera passed 
by the Magistrate. In paragraph 6 they 
admitted that the gifts given by the pious 
Hindus were purely voluntary asts. They 
went on to say that the Oriminal Court had 
improperly infringed their rights as against 
the rights of the defendants and that the 
parties were entitled to reseiye whatever 
offerings were given to them by the bathers 
who frequented the bank. They asked for 
three reliefs,— 

(1) That the order of the Criminal Court 
dated the 23rd June 1913 should be set 
aside. This relief has been denied to them 
by both the Courts below and they lay no 
olaim to it before us; 

(2) that it be deolared that they have a 
right to take dan, that is, alms, by offering 
kusha on the bank of the Ganges at Kubri 
Ghat, and 

(3) that a perpetual injunetion be issued 
to the defendants restraining them from 
interfering with the plaintiffs in reseiving 
alms on the bank of the river, 

The Court of first instance framed five 
issnez. The defendanta in their defense 
admitted that they paid Rs. 150 as rent every 
year to the Zemindars as mentioned by the 
plaintiffs but not for the right of tying a 
calf and spreading a mat but ascording to 4 
deares passed by the Civil Court in a oertain 
case; they also admitted the incidents which 
had oosurred in the Criminal Court, They 
claimed that they had an exalusive right 
to take the gifts offered by the Hindu batherg 
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and maintained that the Mahabrahmang had 


only a right to reoeive such gifis when the z 


sara nony with. whioh the givar was éonsern- 

ed was a faneral cessmony, otherwise the ‘ 
Ganga Putras had an exclusive right to take 

all gifts offerad by bathers in the river. 

They maintained that the plaintiffs impro- 

perly interferad with their rights to taka 

gifts. They maintained that the right of a 

Ganga Patra, is Birt Jijmani (which was 

a voluntary gift) and that a Man Biri was 

@ purely personal gift. The Oonrt of 

firat instanos framed the first issua ag 

follows: Have the plaintiffs got any sause 

of action P?” It held that they had none and 

dismissed tho suit. Ari appsal was preferred 

to the Distriot Judge. He held that the 
plaintiffs had a cause of action and ramand- 

ed the suit for desision on other issues. 

The first Court then held that a gift made 
by the bathers in the river sonstituted Man 
Birt, that is a purely personal gift and 
not Birt Jijmani. It held in favour of 
the plaintiffs that they had a perfest right 
to go to Kubri Ghat and asosopt gifts by 
giving kusha to Hindus and it finally gave 
the plaintiffs the following declaration and 
injunotion: “That the plaintiffs have always 
aright to-acscept dan by giving kusha on 
the bank of the Ganges at Kubri Ghat.” It 
granted an injunotion against the defendants 
restraining them from interfering with the 
plaintiffs in taking dan by giving kusha to bath- 
ers on the bank of the Ganges at Kubri Ghat, 

There was no issue framed as to the alleged 
lease of the land used by the defendants. 
The defendants appealed and in their appeal 
they did not attempt to base their ease in 
any way on the alleged lease. The Court of 
Appeal same to the sonolusion that the plaint- 
iffs were only entitled to aseept such gifts 
as were ordinarily offered to Mahabrahmans 
and that their rights were not so-extensive 
with those of the defendants, It therefore, 
set aside the deoree of the first Oourt, so far 
as the deslaration was sonserned, and it gave 
the plaintiffs an injunotion restraining the 
defendants from interfering with the plaint- 
iffs in taking dan whioh bathers gave to’ 
them as Mahabrahmana at Kubri Ghat on the 
bank of the Ganges. The plaintiffs have 
some here in second appeal, They sontend 
that they are entitled to a dedlaration such 
as was granted to them by the firat Oaurt; 
that they are entitled to gooopt any gifts 
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whatsoavar that ara made to tham whether 
they arg oonussted with funeral rites or 
not ; that the injunction granted by the Court 
of Appeal is of no use to them, and that they 
seek both the deslaration and the injunation 
tc maintain their right to assept alms of any 
gort offered to them by any body. 

The defendants have filed objeotions: (1) Ona 
of the pleas whioh they have taken is that the 
right elaimed by the plaintiffais not resognis- 
ed by law; (2) They further contend that 


‘the plaintiffs are neithér entitled to the 


declaration nor to the injunction granted by 
the Court below. (3) The third plea taken 
is that the defendants, baing Jesseos of the 
bank of the river at Kubri Ghat, the plaint- 
iffs are not entitled to any injunstion whieh 
interferes with the defendants’ admitted right 
of Birt Jijmang within a distanse of 13 yards 
from the river. In view of the fast that 
there had besn no finding as to the lease 
throughout the litigation, nor had the defend- 
ants based their rights on their oapasity ag 
lessees, this third plea eannot be allowed to 
be taken-before us, 

The first question for consideration is whe- 
ther, in view of the fasts, the plaintiffs 
are in any way entitled to any relief 
whatsoever, either to the  deslaration 
or to the injunstion. Sestion 42 of the 
Spesifis Relief Aot lays down that: “ Any 
person entitled to any legal charaster, or to 
any right ag to any property, may institute 
a suit against any person denying, or inter. 
ested to deny, his title to sush charaster or 
right, and the Court may in its dissration 
make therein a declaration that he is 
so entitled, and the plaintiff need not in 
sueh suit ask for any further relief.” 
In the present oase the plaintiffs have some 
forward with no legal sharaster whatsoever, 
The charaster they have assumed for the 
purposes of this litigation is the aharaobter 
of a beggar, that is, a person who begs from 
a person who is eharitably inelined to give, 
In most osountries this would reader him 
liable to punishment ta a Criminal Court, 
Even in this country, no beggar has a legal 
ohacaoter. The sharaster that he hag ig 
more likely illegal than legal. Therefore, the 
plaintiffs are not entitled to a deslaration so 
far as their charaster is ooncerned. The next 
question is, whether they have any right as 
to any property whioh ia in dispute in the 
present ease, Jt is impossible to hold that 
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A beggar’s right to receive alms is a right 
to property in any way. On their own 
showing, the plaintiffs admit that what they 
eall Mon Birt is nothing less and nothing 
more than a pure gift made by a Hindu 
bather and is a personal offering to the 
donee. This right is not claimed in connection 
with any property, such as a temple or sbrine 
or any other immoveable property. It is 
impossible, therefore, to bold that what the 
plaintiffs slaim in the present case is pro- 
perty. It appears, therefore, to us that, 
under sestion 42 of the Spesific Relief Act, it 
isimpossible to give the plaintiffs the de- 
slaration which they now seek, Injunetiona 
are dealt with in sestion 54 of the Specific 
. Relief Act, Under that section “a perpetual 
injunction may be granted to prevent the 
breach of an obligation existing in favour 
of the applicant, whether expressly or by 
implisation.... When the defendant invades 
or threatens to invade the plaintiff's right 
to, or enjoyment of property, the Court 
may grant a perpetual injunotion.” It 
seems to us that, on the fasts of the pre- 
sent ease, it is impossible for us to say that 
there was any breach of any obligation 
existing in favour of the plaintiffs. The 
questior, of course, is simple. No body is 
obliged to give to them nor are the de- 
fendante, the Ganga Patras, under any obliga- 
tion towards them. Again, it cannot be said 
that the Ganga Putras invade or threaten to 
invade the plaintiffs’ right to, or enjoy- 
ment of property. As we have pointed 
out above, the right to beg cannot sonsti- 
tute property as it is understood in law. 
Therefore, on the fasts of the oase, it appears 
to us that the plaintiffs are in no way 
entitled either to an injunetion or to a 
deolaration ; we do not think that the remand 
order of the Distriet Judge under whioh he 
sent back the case st all precludes us from 
soming to this sonclusion. The plaintiffs 
might well have a cause of nation and yet 
be not entitled to the reliefs they slaimed, 
It is not neoegeary for us to go into and 


deside the question whether the deferdants, ` 


the Ganga Putras, have ariy exclusive right 
or any right whatsoever as against the pre- 
sent plaintiffia-appellants, It may ke that 
they equally are with the plaintifis only 
beggars and as susi. they have no right 
whatsover greater than that of the plaintiffs, 
Jt may be, op the other hand, that tbey 


INDIAN OASES. 


[1921 


are lessees of the land and as eueh they are 
entitled to keep the plaintiffs off the land. 
But as to these two points we express no 
opinion whatsoever. On the fasts of the 
ease, the suit was bound to fail. The 
appeal, therefore, fails and is dismissed with 
sosts including in this Court fees on the higher 
soale. 

We allow the second objestion, namely, 
that the right elaimed by the plaintiffs 
is not reoognised by law. The plaintiffs’ 
suit will stand dismissed with oosta in all 
Oourts., 

Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Orvin Arrea No. 724 or 1919. 
April 22, 192). 
Present :—Mr, Justiee Oldfield and 
Mr. Justise Phillips. 
KUPPUSAWMI IYENGAR AND OTHERS — 
PLAINTI FFS-—- APPELLANTS 
Versus 
KAMALAMMALL AND OTHERS-— Derenpants 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
p, 4&—Minor—-Guardian ad litem having adverse 
anterest —Decree, whether binding on minor—Limita- 
tion Act (IX of 1908), ss. 7,9, Sch. I, Art. 44—Hindu 
joint family—Cause of action accruing to minor brother 
—Limitation for suit, commencement of, 


A mere defect in following the rule as to repre. 
sentation of minors is not necessarily fatal to the 
proceedings so as to render invalid a decree against 
the minors [p. 663, col. 1.] 

Where a cause of action accrues to two brothers 
of a Hindu joist family when they are minors, 
time for bringing a suit runs.from the date on 
which the elder of the two attains majority. [p. 663, 
col, 1.] 

Second ‘appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cuddalore, in Apreal Suit No. 113 of 1917, 
preferred against that of the Oourt of the 
Additional District Munsif, Villupuram, in 
Original Suit No, 1 of 1916. 


FAOTS appear from the judgment. 

Messrs. K. Bashyam Iyengar and T, G, 
Ragavachariar, for the Appellants.—The 
lower Court erred in holding that the suit 
was barred and tbat plaintiffs should haya 
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set aside the decree passed against them 
while they were minors. In the prior 
suit the minors were not properly represent- 
ed. The interest of their mother who 
was their guardian ad “litem was adverse 
to the interests of the minors. There 
was no effective representation and . the 
decree should bs treated as a nullity. It 
need not, therefore, beset aside, Bat} Nath 
Rai v> Dharam Deo Tewari (1), Khiaraj- 
mal v. Daim (2). 

Messrs. BL.9. Veeraragata Iyer and M. 
Patanjali Sasirt, for the Kespondents.— 
Mere defective representation of the minors 
will not render the desree obtained against 
them a nullity. 

Adverse interest of the mother will not 
render her representation altogether void. 
The cases cited by appellants’ Vakils are 
distinguishable. In Ba Nath Rat v, Dharam 
Deo Tewart (1), the question turned upon 
whether a prior decree was res judicatz when 
it was obtained through the guardian’s gross 
pnegligense, In Khiorajmal v. Daim 
(2) the Privy Counoil did not deal with the 
~ question of representation. The decree is 
not nesessarily fata] to the prossedings. See 
Walian vy. Banke Behari Persvad Singh (3). 


JUDGMENT.—Thes lower Appellate Coart 
held that the suit was barred, because, 
a previous decree having to bə eet aside, 
before relief could be giver, Article 144, 
Sshedule I, of the Limitation Act was inap: 
plisabie. 

Appellants sontend that the previous desree 
need nct be set aside being a nallity, inas- 
muah as it was obtained against them as 
minors with their mother asa guardian ad 
litem and her interest in the litigation 
being adverse to theire, she was not som- 
petent to represent them with reference to 
Order XXXII, rule 4 (i), proviso. Assum- 
ing, but not desiding, that the mother had 
any sort of adverse interest, we eare not 
prepared to hold that she was so wholly 
disqualified that her representation must 
be treated as no representation and the deoree 
must be regarded as null and need not 
be set aside on proof of fraud or otherwise, 


(1) 35 Ind, Cas. 707; 38 A. 315; 14 A. L.J. 363. 
(2) 32 0. 296; 9 ©. W., N. 201 (P.0.);2 A. L. J. 
' 9157 Bom, L. R. 1; 0. L, J. 584; 32 I. A. 23; 8 Sar. 
P. G. J. 734. 

(8) 800, 1021;7 0. W. N. 774; 5 Bom, L, R., 822; 

30 L A. 182; 8 Sar, P; Q. Je 512, 
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No authority cited for appellants goes that 
length, Basa Nath Rat y. Dharam Deo Tewari 
(15 has been ralied on. But in it the question 
was not whether a previous desision should 
be set aside, but whether it was res judicata, 
when it was alleged to have been obtained 
through the guardian’s gross negligence ; and 
it is not olear that the same considerations 
arise on the latter question as on the 
former. The other sase mainly relied on 
was Khiaraimal v. Daim (2) and in it 
the Judisial Committee no doubt referred to 
desrees obtained and sales held when the 
persons direstly concerned were not parties to 
the proseedings or properly represented as 
nullities. But the question ia then, what 
constitutes proper representation, their Lord- 
ships not dealing with the point furtber 
exoept by reference to Kishen Ohunder Ghose 
v, Musammat Ashcorun (4) in whieh there 
was no representation at all. On the other 
hand, in Walian v. Banke Behari Pershad 
Singh (3) it was pointed out that a defest in 
following the rule as to representation of 
minors was not necessarily fatal to the 
proceedings. We are not, in the siraum- 
stances, prepared to hold that any possible 
adverse interest on the part of the mother 
rendered the decree against the present 
plaintiffs, the minors, a nullity. It, therefore, 
has to be set aside and the present suit is out 
of time. 


Next, it is argued that this suit should 
have been regarded as one against the sesond 
defendant to recover from him the advantage 
which he has realized as implied trustee 
for .the plaintiffs during their minority, 
Tt is not necessary to seb ont in detail 
the fasts on whish this plea is based, or fo 
deal with it on its merits, beeause it 
was not, in our opinion, relied on in the 
Court of first instanes and we are not 
prepared to consider it for the first time 
in second appeal. 


Lastly, the suit has been held barred on the 
assumption that time ran from the date on 
which the elder of the plaintiffs attained 
majority, sonsistently with Doraisımi Stru- 
madan v. Nondisamt Saluvan (5). Reference 
has been made to .Nobin Ohandra Barua vV. 


(4) Marsh. 647. 
(5) 21 -nd. Cas. 410; 38 M, 118; 26 M, La, J, 405; 
14 M. L. T, 401. ; 
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Chandra Madhab Barua (6) in which (it is 
said) a plea of limitation was disallowed in 
similar oircumstarees. There, however, 
perhaps with reference to the Dayabhaga 
Law, the elder of the plaintiffs oonoerned 
was held not sapable of giving a discharge 
and that oase must be distinguished on 
that ground. 
' The sesond appeal is dismissed with costs, 


: M, 0, P. 
Appeal dismissed, 


(6) 86 Ind. Oas. 1; 440. 1; 20 M. L. T. 430; 21 O. 
W. N. 97; 14 A. L. J. 1199; 18 Bom. L. R. 1022; 31 
M. L. J. 886; 24 C. L. J. 509; (1916) 2 M. W. N. 565; 
5 L, W, 452 (P. C,). 

AN 





CALUUTTA HIGH COURT. 

_ APPHAL FROM ORIGINAL Decree No, 171 oF 
1919, with Rue No. 29 or 1919, 
January 7, 1920. 

Present :-—Mr. Justice Rishardson and 
Justice Sir Syed Sbamsul Huds, Kr, 
Sreemuity RADHASHYAM DASYA, wipow 
or GOLAK NARAIN PODDAR, AND ANOTHER 
—OPPOSITE Partigs Noz, L AND 2—APppPELLANTS 

VETSUS 
Sreemutiy RANGA SUNDARI DASYA, 
wipow of SAGAR CHANDRA DE— 


P&TITIONER— RESPONDENT, 

Probate and Administration Act (V of 1881), s. 50 
—Probate, revocation of —“Just cause,” meaning of— 
Civil Procedure Code‘ (Act V of 1908), O, XXXII, 
applicability of, to uncontested probate proceedings. 


The mother of a deceased testator applied, as his 
executrix, for Probate of his Will; general citations 
were issued and a special citation was issued to 
the widow of the deceased, who was then a minor, 
with a direction that a guardian ad litem should 
be appointed for her; her father was so appointed, 
and a citation was issued to him, but he refused to 
receive it when it was tendered to him, The 
Prebate proceedings were uncontested; the Will 
was proved in common form and Probate was grant- 
ed to the mother, For several years the widow 
received benefits under the Will, and some five 
years after coming of age, and more than six years 
after the grant, she applied for revocation of the 
Probate, the petition being signed by her father on 
her behalf. The Probate was revoked on the 
ground that no appearance ws entered for the 
widow, andthe mother was directed to proye the 
Will in solemn form. On appeal: 

‘Held that the facts did not disclose any “Just 
gauge” within the meaning of seotion 50 of tho 
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Probate and Administration Act, and that the 
delay in bringing forward a case against the Will 
was fatal to the application for revocation, [p. 666, 


cols. 1 & 2.] í 
- Although, as a rule, when a Will, of which Probate 


is sought, affects the interest of a minor, a guar- 
dian ad litem should be appointed for the minor, 
yet, until a contest arises, Order XXXII of the 
Civil Procedure Code has no application to the 
proceedings [p 666, col. 1.] 

The effect of Order XXXII is, that no person can 
be appointed a guardian ad litem without his express 
consent, and the question whether the person 
appointed as such guardian consented to act is 
always one of importance onthe merits, and the 
refusal by such a person to accept a citation when 
tendered to him might be regarded as a refusal by 
him to act. [p. 666, col. 2.] 

Appeal against the decree of the second 
Additional District Judge, Daosa, dated the 
26th June 1919. 

Mr. B. Ohakraburty, Dr. Basak and Babu 
Paresh Lal Shome, for the Appellants. 

Babus Mohendra Nath Roy and Rajendra 
Ohandra Guha, for the Respondent. 

JUDGMENT.—Thia is an appeal from the 
judgment and decree of the Additional Judge 
of Dadan, dated the 26th June 1919, 

On the 13th Mareh 1912 Probate was 
granted of the Will of Sagar Chandra De, 
who died on the Ist Aswin 1318 (18th 
September 1211), Jeaving him surviving his 
mother, his shildless widow, then a minor, 
a minor brother and one or two married 
sisters. 

The proceedings were not sontested; the 
Will was proved in sommon form and 
Probate was granted to the mother as exeou- 
trix, | 

The decree appealed from revokes the 
Probate and dirests the executrix, the appel- 
lant before us, to prove the Will in solemn 
form. l 

The petition for revocation was pressnted 
by the widow onthe 18th November 1918, 
more than six years after the grant of Pro- 
bate. The petition was signed on the 
widow’s behalf by her father, Srish Chandra 
Dhar. The widow was 16 or 17 years old 
when her husband died and same of .age in 
1¢12 or 19138. 

The Additional District Judge has found 
that, after her husband’s death, the widow 
eontinuei to live with her husband’s rela- 
tions in amity and has only resently gone 
to live with her father, who osoupies a house 
opposite the testator’s, in the same street. 
The suggestion sontained in her petition that 
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she was on bad terms with her mother-in- 
law is unfounded. 

As to the terms of the Will, no doubt the 
testator left the bulk of, his property to his 
brother, but he bequeathed to his widow a 
lump sum of Rs. 1,000, and a monthly 
allowance of Rs. 5 for her maintenanse. His 
estate was valued by the Collestor at 
Rs. 6,595. He and his brother appear to 
have carried on a joint business as Pod- 
dars and to have inherited from their father, 
in equal moieties, a one-fourth share in 
holding No. 85 of khas mahal No. 8397 of 
the Dasca Collestorate. The rent due on 
account of the share was Rs. 2-1, 

The Additional Distriet Judge seems to 
have acsepted an. account prodused by Nagar 
Chandra to whom, as residuary legatee, tha 
executrix bad made over the estate, The 
account, in our opinion, shows that Nagar 
debited himself with the sum of Rs. 1.000 
and that he had made payments to the 
widow (amounting to Rs. 250) besides 
meeting various small expenses incurred by 
her. Nagar says that he offered to pay tha 
widow Rs. 1,060 but at her and her father’s 
request he took sharge of the money and 
paid her from time to time sush sums as her 
ocsasions required. He states that he exe- 
cuted a haichitia for the whole sum in her 
favour and there is evidense in support of 
that statement As early as March 1912 he 
paid the widow a sum of Rs, 48, 

Moreover, in 1£13 or 1914, in sonnestion 
with the holding above referred to, Nagar ap- 
plied for the registration of bis name in the 
Collestorate in plase of that of the testator. 
A surveyor, who wasformerly Khas Tahsil- 
dar at Dasoa, has been examined. He was 
ordered to make an enquiry. Hə enquired 
about the testator’s heirs and sent for Sris 
Chandra who told him that neither he nor 
his daughter had any objestion to Nagar’s 
name being registered. . 

If is olear, therefore, that Sris Ohandra 
and his daughter knew of the Will shortly 
after the grant of Pesbits. We are further 
satisfied that they were cogn zin' of the Proe 
bate proseedings. 

The application for Probate wai made 
on the Ist December 1911. General sitations 
were issued and the Distriet Judge farther 
direstad that special oitations should ba 
issued on certain persons, including ths widow, 


and that 8 guardiiw ad litem should ha 
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appointed for the latter, Srish Chandra was 
so appointed, and it is not disputed that he 
was the proper person to aet for his daughter, 
Her present petition deseribes him ag 
her “ guardian and protestor.” A note in the 
order sheet, under date the 19th February 
1912, states that the notices had been issued 
and the serviss proved exsépt in the sane of 
a married sister of the testator. That lady 
subsequently filed a petition consenting to 
the grant of Probate to the testator’s mother 
and the order granting Probate was acgord- 
ingly made. In spite of Srish Ohandra’s 
denial, there is no doubt that a ojtation was 
served on him as the widow’s guardian, 
The services is proved by the peon and by 
the evidences of two witnesses, one of whom 
put his name on the eitation at the time. 
Srish Chandra refused to ressive the notices 
and it was fixed on the door of his house. 


There is, further, the evidense of a Pleader 
of the Juadge’s Court that Srish sonsulted 
him with a view to ravogation of the Pro. 
bate. He says Srish same to him fonr, five or 
six years ago, his memory not being exact. 
But it must have been soon after Probate 
was granted, basause he advised Srish to 
wait till his daughter attained her majority. 


The petition alleges that the Will was 
sollusively soncosted by the testator’s mother 
and his surviving son, Nagar Chandra, In 
the sourse of his evidenee, Srish Chandra 
stated that the testator waa delirious throngh- 
out the whole of the illness, lasting 24 or 23 
days, which ended in his death, He was 
the only witness examined for the widow 
and his statement was denied by Nagar and 
another witness on the other side. The 
widow herself was not examined. An appli- 
cation for her examination on commission 
was made 80 late that the 
Judge rejested it. Allegations sush as those 
made by Srish Ohandra ought to have been 
made as soon after the event as possible, 
when the circumstances were fresh in the 
memory of those who had acsess to the 
testator, As he intended to reyoke the Pro. 
bate, the Additional Distriot Judge very pro. 
perly did not disuse this question, In the 
view we take of the oase, it is right to say 
that, in our opinion, any attempt at this dig- 
tansa of time to establish, on such evi lence 
as that of Srish Chandra, that the Will was. 
a forgery would be hopeless, En 
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It is important to observe, in thia aonnec. 
tion, that there is no suggestion that any 
fasts subsequently came to the knowledge of 
the widow or her father whish were not 
known to them atthe time of the Probate 
proseedings. f 

The ground on whioh the Additional Dis- 
triot Judge bas revoked the Probate is that 
Srish Chandra entered no appearanee for the 


widow. - It is true that he refused to aacept - 


the citation when it was tendered to him, 
and if the refusal was not due to pettish- 
ness, as it often is, it might be regarded 
as a refusal to act for his daughter. But 
father and daughter were living olose to 
each other and it is difficult to suppose 
that they were not in sommaunisation du- 
ring the Probate proseedings. No reason 
exists why, if they had a case to bring for- 
ward against the Will, they shonld not have 
brought it forward at the time. The ques- 
tion is, whether the fasts diselose a” just 
sause,” within the meaning of sesation 50 of 
the Probate and Administration Aot, for 
revocation. 


A sitation for Probate is not a summons 
to appear. The object of sitations, whether 
general or spesial, is to give those interested 
an opportunity of coming in, if they so 
ehoose, and sontesting the sapplisation for 
Probate. Until a caveat is entered tbe 
proceedings are not contentious. Seotion 83 
of the Prabate and Administration Act showa 
that up to that stage there is no “lis” and 
no suit. Until a sontest arises, Order 
XXXII of the Civil Prosedure Code, which 
is headed, Suits by or sgainst Minors and 
Persons of Unsound Mind,” would seem to 
have no application to the prosesdinge. It 
has, however, been laid down in a series of 
eases in this Court that where a Will of which 
Probate is sought affests the interest of a 
minor,a guardian ad litem should be appointed 
forthe minor {Walter Rebells v, Maria Rebells 
(1), Skoroshibala Debiv. Anandemoyee Debi(2), 
Dutiendra Nath v. Golok Nath Sarma{3)}, Sueh 
a rule may be expedient asa rule of practices. 
But it does not follow that every rule in 
Order XXXII is thus made strictly and 
legally applicable. The question here turns 


(1) 2 0. W. N. 100, 
(2712 0. W. N. 6. 
(3) 28 Ind. Cas. 574; 210. L, J. 287; 19 0. W. N, 
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on rule 4 of Order XXXII, the effest of 
which is, assording to the authorities, that 
no person ean be appointed a guardian. 
ad litem without his express sonsent. In an 
unreported oase, in sme respests similar 
to the present (R. A. No. 266 of 1917, 
desided on the 17th Marsh 1917), 
Sachindra Narain Saka v. Hironmoyee 
Dassi (4), this Court had oseasion to 
consider the application of the rule to 
Probate prossedings. It was held by Greaves, 
J., (Newbould, J. consurring) that the rule 
did not apply to proseedings which had not 
arrived at the contentious stage. The learned 
Judge same to that sonelasion after referring 
to relevant provisions in the Probate and 
Administration Aot and to statements of 
the Bnglish pratise in this odnnestion to be 
found in Tristram and Ooote’s Probate Prastiea 
and Mortimer on Probate Prastise. We do 
not understand that the farther observations 
whish the learned Judge made were intend- 
ed fo presoribe a strict rule binding in all 
cases, The question whether the person 
appointed guardian ad litem aonsented to aot 
will always be one of importanee on the merits. 
Bat we mush doubt whether if is open to 
the Courte, or advisable, to lay down a strict 
and binding rule whish would govern every 
cese irrespsstive of its partioular fasts. 

There are, however, oiroumstanees in the 
present oase which differentiate it from the 
oase which ozme befora Greaves and Newbould, 
JJ. Itis proved that, for saveral years, the 
widow bas resdived benefits under the Will, 
and we are of opinion that the fasts in this 
sonnestion afforda gocd zrouni for refusing to 
re-open the prossedings. Kunja Lal v. Katlesh 
Chandr (5), Mdnorama Ohowdhurani v. Sosht 
Mohan Das Mazumdar (6)], We have no wish 
to ourtail the privileges of minora but there 
is a danger of those privileges being abused 
at the instigaton of designing psrsons with 
interested motives. Regard must sometimes 
be had to the conveniense, the feelings and 
the poskets of thoss who labour from the 
sommengsment of the proceedings under the 
disadvantage of maturity, In the praesent 
gase, in our opinion, it would be unfair and 
unjust to the testator’sa mother to call upon 
her to prove the Will in solemn form. No 
just cause is shown for doing so. 

(4) 59 Ind. Cas. 425; 24 O. W. N. 588. 


(6) 7 Ind. Cas 740; 14 O. W. N. 1068 at p. 1078, 
(6) 28 Ind. Cas. 886; 19 C. W, N, 866; 42 0, 480, 
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In the view we take, the appeal must be 
allowed and the application for revooation 
dismissed. As we oannot make the applisant’s 
father responsible for the costs, we make no 
order. The oross-objectidn has not been 
pressed and is dismissed. No orders are 
necessary on the Rule, 

Appeal allowed, 


LAHORE HIGH COURT. 
Srconp OIYIL APPEAL No. 331 or 1920, 
Desember 9, 1920. 

Present :—Mr. Justioe Soott- Smith, 
WADHAWA SINGH AND ANOTHER— 
PLaINT1IF¥8— RESPONDENTS 
tersus 


SUNDAR SINGH—Derenpast | 


— RESPONDENT. 
Court-fee—-Decree for possession on payment of 
money—A ppeal—Relief asked possession without pay- 
ment—Court-fee payable—Civil Procedure Code (Act 
V of 1908), s. 149——Appeal filed on insufficiently 
stamped memorandum - Deficiency made wp after 
expiry of limitation—Hatension of time, 


Where a plaintiff is given a decree for possession 
of land on payment of a sum of money and he 
appeals from the decree asking that he should be 
given possession without any payment, the Court- 
fee leviable on the memorandum of appealis an 
ad valorem fee on the amount directed to be paid 
by the lower Court. 

Where an appeal is filed in time on an insuffi- 
ciently stamped memorandum, and on the deficiency 
being pointed out to the appellant by the office he 
disputes the order and does not make up the 


deficiency till long after the appeal is barred 


by time, he is not entitled to the benefit of section 
149 of the Civil Procedure Code. 

Second appeal from the decree of the 
District Judge, Amritsar, dated the 14th 
July 1919, reversing that of the Munsif, 
First Clase, Tarn Taran, Distriot Amritsar, 
dated the 20th Maroh 1919, 

Lala Fakir Ohand, for the Appellants, 

Lala Bakhshi Ram, for the Respondent. 

JUDGMENT,—Mr, Bakhshi Ram. raises 
a preliminary objection to the effect that 
the appeal to this Court is barred by 
time. The judgment of the lower Appel- 
late Court is dated the 14th of July 1919 
and the memorandum of appeal was present» 
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ed to this Court on the 7th of Odotober 
1919, but as the Coart-fee stamp was 
insoffigient, it was returned in order that 
the deficiency might be made up, and was 
re-filed duly stamped on the 1Cth February 
1920. On that date the appeal was barred 
by time, i 

The plaintiffs had sued for possession of 
eertain land without payment of anything 
to the defendants. The desree of the lower 
Appellate Court was one for possession on pay- 
ment of Ks. 160, mortgage money; in other 
words, it was a desree for redemption. In 
appeal to this Court the plaintiffs asked that 
they should be given a decree for possession 
without payment of anything. The proper 
OCourt-fee stamp upon the memorandum of 
appeal was an ad valorem one upon the 
amount of the mortgage-money and the 
office order returning it for making up the 
deficiensy was a perfeotly sorrest one. The 
plaintiffa sould have re-filed the appeal within 
time, but instead cf doing so they disputed the 
order and did not re-file it until four months 
later. Under these siroumstances, I do not 
consider they are entitled to the benefit of 
section 149, Civil Prosedure Code. I follow 
the oases reported as Amftul Qadir v. 
Muhammad Yusaf (1) and Lekh Ram vy. Ramji 
Das (2). 

The appeal is accordingly dismissed with 
costs. 

; Appeal dismissed, 


(1) 49 Ind. Cas. 871; 57 P. W. R. 1919; 8 P. L. R, 
1919, 
(2; 57 Ind. Cas. 215; 1 L. 234, 


a 


ey n 


ALLAHABAD HIGH COURT, 
Civit Reviston No. 118 or 1919, 
June 30, 1920. 

Present :—Mr. Justice Sulaiman and 
Mr, Justice Kanhaya Lal. 
BASDEO MAL GOBIND PRASAD 
AND OTHERS— DEFENDANTS—APPLCIARTS 

` versus 
. KANHAIYA LAL LACHMI NARAIN 
AND OTHERS— PLAINT: FES— OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), 5. 115, Sch. 


~ 
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1I— Arbitration—Award—- Hatension of time for sub- 
mitting award, whether proper—Agreement to refer to 
arbitration —Party to agreement, whether can withdraw 
m REVISION, 


` Inasmuch as a Court has jurisdiction to extend 
the time for submitting an award, the mere 
exercise of that jurisdiction does not amount toa 
material irregularity. [p. 668, col. 7.] 

Once a party agrees to submit a dispute to 
arbitration, and the arbitrator proceeds to evidence, 
it is not open to him to withdraw from the arbitra- 
tion [p. 668, col. 2-] 

The adjudication of disputes by arbitration should 
be the result of the free consent of the arbitrator 
to undertake the duties of arbitrating between the 
contending parties who have agreed to repose con. 
fidence in his judgment. [p. 669, col. 1.) 

The Court hasno authority to compel a private 
arbitrator to arbitrate against his own will. [ p. 662, 


col. 1, 

ae ate fact, however, that a Court has used 
threatening language towards an arbitrator is not a 
ground for interference under section 115 of the 
Civil Procedure Code in the absence of anything 
to show that, in consequence of such language, the 
arbitrator was forced to arbitrate against his will,: 


Civil revision from an order of the City 
Munsif, Moradabad. 

Mr, Shtva Prasad Sinha, for Mr. J. N. 
Misra, for the Applicants. 

Mr, Surendra Nath Sen, for the Opposite 
Party. 

JU DGMENT.—This revision arises out of 
two orose-suits, It appears that oa the 2nd 
of Jandary 1919 the parties referred their 
dispute to an arbitrator, and onthe 21st 
of January 1919, the arbitrator made a 
partial award and returned the papers saying 
that there were not suffisient materials 
before him to come to a finding on the 
other issues. The finding on tbe issue 
decided by him was adverse to the precent ap- 
plisants, the Court sent the papers baok to the 
arbitrator diresting him to proseed with the 
ease and deaide it on the evidence. The appli- 
eants sent a registered notice to the arbi- 
trator prohibiting him from prosseding with 
the coase and requesting him to send the papers 
to the Court, The arbitrator asked for 
instrustions from the Court and the learned 
Maunaif dirested him to procesd with the 
sase regardless of the notlica. After this, 
an application seems to have been made 
by the present applioants in the Court 
below withdrawing from the arbitration 
That application was, also fejeated, 
The date fixed for the submission of the 
award was the ‘29th of Marah, but 
no award wes submitted till then, Time 


# 
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was extended up to the 5th of April, but 
no award was submitted even then, A 
further extension was, therefore,‘ granted 
till the 16th of April 1919, aud & reminder 
was sent to the arbitrator. Neither any. 
award nor any reply to the reminder was 
reseived by the 16th of April 1919. The 
Ooiré passed an order that, inasmueh as 
neither the arbitration award mor any 
applisation for extension of time had been 
reseived, a registered letter should be sent 
to the arbitrator oalling upon him to send bis 
award by the 80th April 1919, or to 
explain or show cause why he should not 
be charged with sontempt of Court. On 
the 30th April 1919 the arbitrator made 
his award.. Objestions wera taken to the 
award, but the ‘learned Munsif overruled 
them and passed a decree in terms of the 
award. The applicants have come up in 
revision to this Court and on their behalf 
it is contended, (1) that the Court below 
had no jurisdiction to feree the arbitrator 
to act, he having returned the papera to 
the Court; (2) that the Court had acted 
without- jurisdiction and with material 
‘irregularity in extending the time for filing 
the award from time to time without any. 
applieation ; (3) that the applisants having 
given notice to the Court and the arbitra. 
tor that ‘they did not wish to have the 
oase deaided, the Oourt has acted without 
jurisdiction in accepting the award, As 
to the last two grounds mentioned above, 
we think there is no foree in them. The 
Court, under the Code of Civil Prosedure, 
had jurisdiction to extend time to the 
arbitrator to submit his award and we 
‘are unable to sea any want of jurisdiction. 
or material irregularity in the aot of the 
Court in ordering suoh extensions. Onsa 
the applicants had agreed to submit their 
dispute to an arbitrator who had made a 


‘partiah award and recorded some evidenae, 


ib was not open to the applicants to 
withdraw from the arbitration, and the 
Court below was jastifisd in ` rejecting 
their applisation. It has, however, been 
strongly urgal that, in view of the order, 
dated the 16th of April 1919, the arbitra. 
tar was forsed to ast in the matter. Woe 
have examine tha resord and wa find 
that there ıs auii.ag to show that, previous 
to the order of tha L6th of April 1919, 
the arbitrator had doslined fo aot and 
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that he was forced to' make his award 
by the threat oontiined in the order of the 
16th of April 1919. Undpr these sirsum- 
stances, we find ourselves unable to set 
aside that order. 
was not taken in the Oonurt below but 
hag. been raised for the firat time in 
revision, 


At the same time, we cannot refrain. 


from remarking that the language used by 
the learned Mupnsil in his order dated 
, the 15th of April 1919, was wholly impro- 
per and objectionable, The Court has no 
authority to sompel a private arbitrator 
to arbitrate against his own will. If it 
had been a faot that the arbitrator had 
refused to arbitrate and that he was sub- 
sequently foread by the Court to arbitrate, 
we would have had no hesitation in setting 
aside the order ot the Oourt below. As 
was pointed ont in the oase of Shibcharan 
v. Ratiram (1), it is one of the most 
essential prinoiples of the law of arbitration 
that the adjudisation of disputes by arbi. 
tration should be the result of the free 
sonsent of the arbitrator te undertake the 
duties of arbitrating between the contending 
parties who have agreed to repose sonfidenaa 
in his judgment. The Court below was, 
therefore, not justified in sending a notise 


to „the arbitrator ‘to show eause why he. 


shonld not be oharged with sontempt of 
Court: At the same time, as we have 
remarked above, there being nothing to 
show that the arbitrator had previously 
refused to aot in the matter and that he 
was foreed to arbitrate by the threatening 
language used in the order cf the 16th of 
April 1919, we find ourselves unable to 
interfere. The two applications are, there- 
fore, dismissed with coats. 


Applicaiton dismissed. 


(1)7 A. 20; A. W.N. (1834) 212;4 Ind. Dac. 
(N. s.) 250. 


Farther, tbis objestion. 


LAHORE HIGH GOURT, 
Ssconp OIvIL APPKAL No. 851 or 1920. 
Desember 16, 1920. 

Present :—Mr, J ank Seott-Smith - 
RATAN CHAND JWALA DAS AND ANOTHER 
— PLAINTIZE3—~ APPELLANTS 

versus - 
ASA SINGH BOGHA SINGH—Devenpant 


— RESPONDENT, 

Limitation Act (1X of 1908), Sch. I, Art. bb—Mutual 
account, what ts—Advance of money by plaintif-— 
Grain sent by defendant to plaintif for sale—Suit 
to reconer balance—Iimitation, 


An account is mutual when there are transac- 
tions on each side creating independent obligations 
on the other. [p. 670, col. ey 


Where the transactions create obligations on one 
side only, those on the other being merely complete 
or ‘partial discharges of Da obligations, the account 
is not mutual. [p.'670, col. 

The absence of a ating ‘balance, however, is not 
conclusive against the mutuality of an account. 
[p. 670, col. 2.] 

Plaintiff made advances of money to the defend- 
ant. The latter used to send grain to the plaint- 
iff who used to sell if and, after deducting his 
commission, used to credit the balance tothe defend. 
ant’s account. He brought the present suit to re- 
cover the balance due to him on the account : 

Held, that the suit was governed by Article 85 
of Bohol I to the Limitation Act. [p. 670 
col, 2. 


Ssoond appeal from the desres of the 
District Judge, Shahpur, at Sargoda, dated 
the 9th Marsh 1920, reversing- that of the 
Mansif, First Clase, Sargoda,:dated the 9th 
December 1919. 


Mr. Nanak Ohand, for the Appellants. 


Mr. Mukand Lal Puri, for the Respond- 
ents, 


- JUDGMENT.—In the suit ont of whioh the 
present appeal arises the plaintiffs’ firm made 
advanees of money to the defendants, The 
defendants are dealers in grain and used 
to send their grain to the plaintiffs’ shop. 
Plaintiffs’ sold it as sommission agenta and, 
after dedusting their commission and other 
charges, oredited the amount remaining to the 
defendants in the assount. On the 17th of 
April 1913 the assounts were made up and 
the defendants etraok a balanse in the form 
of anasknowledgment. The plaintiffs having 
sued for the balanse due to them on the 
gocounts, the lower Appellate Court has held 
that the suit is governed by Artiele 85 of 


‘the Limitation Act and is barred by time, 
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The plaintiffs have filed a segond appeal 
in this Court. | f 
It iš not disputed that if Article 85 applies 
the suit is barred by time, but Mr, Nanak 
Chand, on behalf of the appellants, contends 
that Artiele $5 is not applioable and that the 
suit is really one for money payable for money 
lent under Artiole 57 of the Limitation Ast. 
He admits that the so-called balange does not 
amount to an aocount stated. Articole 85 
relates to a suit brought for the balance due 
on a mutual open and onrrent accdunt where 
there have been reciproaal demands between 
the parties. It has always been held that 
an account is mutual when there are trans- 
astions on each side oreating independent 
obligations on the other and that where the 
transactions sreate obligations on one side 
only, those on the other being merely 
somplete or partial discharges of sush 
obligations, the assount is not mutual, For 
instanoe, in the present case, if it were shown 
that the plaintiffs made advances to the 
defendants and that the defendants from 
time to time sent them consignments of grain 
in part payment, then Artisle 85 would not 
apply. Ganda Ram, plaintiff, who was called 
as a witness on behalf of the defendants, 
stated that the latter were grain dealers and 
that he was their commission agent. He 
said that defendants’ grain used to lie at his 
shop, that he used to sell it and, after 
dedusting his commission and other sharges, 
the balance used to be credited to the 
defendants’ account, He admitted that on the 
frst Katak 1970 four bags of bajra belonging 
to the defendants came to his shop, and that 
their prise was credited on the 3rd of Marah 


i.e, some months later after they had been - 


sold. Mr. Nanak Chand relies upon the oase 
` reported as Ishar Das v. Harkishan Das (1). In 
that sase the course of dealings was as fol. 
lows. Plaintiff advanoed loans to defendant 
from time to time and in reg- payment defendant 
oscasionally passed grain to plaintiff whieh 
the latter sold and credited to the former’s 
account. After some months, the accounts 
were examined and a balance was struck in 
plaintiff's favour. lt was held that the 
plaintiff’s suit was on a alosed assount and 
not on an open one, and that it was governed 
by Article 64 or by Artiele 57 of the Limita- 
tion Aet, In that oase there was apparently 

(1) 35 Ind, Cas. 577; 148 P.W. R. 1916; 7 P.L. R. 
1917. 


no relation of principal and agent between 
the parties and the aonsignments of grain 
made by defendant to the plaintiff were 
merely made in part payment of the sams 
advanced. The faota were distinguishable 
from those of the present oase. He also re- 
ferred to Shive Gowda v. Fernandes (2). That 
also was a sase where the plaintiff finaneed the 
defendant and the defendantinre-payment sent 
consignments of coffee to the plaintiff. It 
was held that the assounte, ‘though current 
and open, were not mutual within the mean- 
ing of Artile ¥5 of the Limitation Aot. It 
was Said that payments made on assount by 
one party and credited by the other whether 
in money or gooda did not render the account 
mutual and that there must be independent 
obligations on both sides to make the assount 
mutual. 


One argument urged for the plaintiffs’ firm 


‘was that the balance was always in their 


favour and that the absenoes of a shifting 
balanse was an indication that the assount was 
not mutual. In Velu Pillai v. Ghose Moham- 
mad (3), however, if was held that the 
absenee of a shifting balance was not sonolu- 
sive against the mutuality of the account, 
The same was the view adopted in Ganesh v. 
Gyanu (4). The case appears to me to be 
very similar to the one reported as Namberu 
mal Qhetty v. Kotayya (3). In that oase the 
plaintiff advanced moneys to the defendant 
and the latter consigned goods to the former 
for sale on commission, and it was held that 
there were independent obligations on eaoh 
side and that theacsount between the parties 
was a mutual, open and ourrent ascount 
within the meaning of Artiosle 85, 

Now, even if the simple relation of oreditor 
and debtor existed between the parties in 
regard to the eash advanoed by the plaintiffs’ 
firm 40 the defendants, the relation of 
prinsipal and agent existed between the 
defendants and the plaintifis in regard to the 
sale of the former’s grain, Defendants’ 
grain used to lie at the plaintiffs’ shop and 
the plaintiffs had to assount to the defend.-: 
ants for ita price after deduoting thier own 
oharges. There was, therefore, an independent 


(2) 8 Ind, Cas. 141; 34 M, 518; 8 M, L, T. 412 
(1911) 1 M. W. N. 1; 21 M. L.J. 391. 
(3) 17 M. 293; 4 M. L. J. 140; 6 Ind. Dec. (N. a) 


203. 
(4) 22 B. 606; 11 Ind. Dec, (N, s.) 986. 
(5) 21 Ind, Cas, 778; 14 M, L, T. 498, 
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obligation on the plaintiffs’ side and that, in 
my opinion, was suffisient to satisfy Artisle 
85 of the Limitation Act, 

The appeal, therefore, fails and ia dismissed 


with gosts, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND Cıvıl Appeat No. 1340 or 1917, 
July 6, 1920, 

Present :—Mr. J aali Walsh and 
Mr, Justice Gokul’ Prasad. 
CHHATTER SINGH AND axnorHeR— 
DevaexpDants—- APPELLANTS 

: CECTSUS 
TEJ SINGH AND OTRERS—PLaINTIFFs— 


RESPONDENTS. 

Crvil Pronin Code (Act V of 1908), O. XXXII, 
r, & (3)—Minor, suit against--Quardian, appointment 
of—Consent of guardian, nature of—-Minor, when bound 
by proceedings. 


Ib is not necessary that the consent of the 
person to be appointed guardian, under Order 
XXXIJ, rule 4 (3) of the Civil Procedure Code, 


should be express ; it may be implied from conduct, - 


as, where notice is served on æ person to show 
canse why he should not be appointed guardian, 
and he does not appear in answer to the notice 
appointing him guardian. [p. 671, col. 2.] 

In the absence of anything to suggest that the 
interests of a minor have not been duly protected in 
a suit, and that he has been prejudiced by the 
appointment of a guardian, an irregularity in the 
appointment is not a sufficient ground for setting 
aside the proceedings atthe instance of the minor, 
[p. 672, col, 2,] 

Second appeal from a deorea of the 
Sesond Additional Judge of Aligarh. 

Mr. Piare Lal Banerji, for the Appellants. 

Mr. Panna Lal, for the Respondents, 

JUDGMENT, —This is a defendants’ ap: 


peal against a decree setting aside a decree. 


The former suit was brought on a bond. 


against the members of a joint Hindu 
family by the defendants who obtained 
the decree. The suit was brought against 
the members of the family including the 
karta or managing member and also the other 
adult members and also their minor brothers, 
who were sued by name in their individual 
aapacity. With regard to the minors the 
‘following steps were taken. With referense 
ġo certain minor members of the family 


“INDIAN GASES, 


- defence, if 


' 71 


notise was issued by the then plaintiffs? 
defendants to tha present suit, to one 
Gulab to show sause why he should not 
be appointed their guardian, and, with 
reference to the other minor members, a - 
similar notice was issued fo one Jamna 
Das. These two pérsons did not give any 
express consent, On the other hand, ‘they 
did not refuse. They remained silent. The 
Court appointed them guardians. They were 
already themselves parties to the snuit as 
defendants, They were, as has already been 
pointed ont, members of the same family, 
and their interest in the suit and their 
there had been one, were 
presisely identical with that of the 
minors. They did mot appear in answer 
to the notise appointing them as guardians 
and the Court, under the siroumstances, 


' inferring, as was natural, that they had no 


objestion, appointed them as guardians of 
the minors. In these oiroumstancee, the 
suit was decreed against all the defendants, 
not ex partein the strict sense of the word, 
but againat the persons who were on the 
resord as defendants buat who, having no 
defenoe, did not trouble to appear, as an 
undefended suit. The question raised by 
this second suit in which the minors seek 
to set aside the deoree js, whether the 
former decree ought to be held binding 
upon them in law. The lower Appellate 
Court, disagreeing with the first Oourt, has 
decreed the suit on the ground that the 
minors were not properly represented, It 
has based its finding upon Order XXXII, 
rule 4, sub-clause (3), which provides that 
no person shall without his oonsent be 
appointed guardian for the suit, These 
words are new in the existing Code and 
are stronger than anything contained in the 
old Code, but were olearly put in for the 
proteotion of the person whomit was pro- 
posed fo appoint. The lower Appellate 
Court bas held that the consent mentioned 
in that sub-slanse must be express, It 
disagreed with the first Court in holding 
that it might be implied, and held that 
it must ` ba obtained. In our view 
this is untenable. Many instances may be 
given from legislation where oonsent may 
be implied and is not necessarily to be 
expressed in any dosument or resord, and 
it is germane to the argument to point ont 
that in the order itself whioh we are 
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galled upon to sonstrne another of the 
ruler, namely, Order XXXIJ, rule 7, sub- 
seetion (1), dealing with the leave required 
from the Court for a next friend or guar- 
dian tó enter into any compromise enacts 
that sush leave shall be expressly resorded 
in the proceedings. It, therefore, appears 
that in these rules of procedure, whiob, 
after all, are only direatory, where the 
Legislature requires something to be expressly 
get out in writing or recorded, it says so 
in so many words. The lower Appellate 
Court is right in holding that the amended 
form, -which the Rules Committee of the 
High Court has resently dirested to be issued 
to the proposed guardian, eannot of itself 
aliter the law or make that binding upon 
the guardian which would otherwise not 
be binding ; but in our View itis a question 
of faet in each 
the Court appointing the guardian, such 
determination of course to be subjast to 
review in any subsequent suit challenging 
the appointment, where, under all the oir- 
tumstanoes of the oaee, it can be properly 
held that the partisnlar guardian did or did 
not consent or was not willing to ast. We 
do: not‘ agree with the view of the lower 
Appellate Court that the absense ofa pro: 
posed guardian to a notice calling ‘upon 
him oannoct, in any sirsumstansa, raise the 
presumption of-sonsent, Oireumstances sush 
as those whieh we have enumerated in 
this judgment are 
the presumption that the brothers in question 
had no reason for refusing, and had every 
reason for consenting, and by their silence 
did sonsent. That finding of fact has been 
established beyond dispute. The only ques- 
tion ia whether there is anything in the 
eye of the law sufficient to justify that 
finding of fact. We hold that consent under 


this rule may be implied from conduct, and 


that it was rightly implied in the circum. 
stanoes of this case. If this view is correct, 
there is no irregularity ; even if there 
had ‘been any irregularity, we should have 
considered ourselves bound by the authorities 
whish have been sited to us to disagree 
with the lower Appellate Court upon the 
ground that no prejudice had been shown 
to the plaintiffs. Three authorities have 
been cited upon this point. We think that 
the rule which ought to guide the Courts 
‘in these matters is best sought in the 
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ease to be determined by. 


very strong to raise- 


. (agai 


~ 


observations of the Privy Council in the 
oass of Walian v. Banke Behari Pershad Singh 
(1). It is true that that decision was 
under a different provision in the earlier 
Code of 1882, but in substance there is 
no distinstion between that ease and this, 
and their Lordships’ observations must be 
acoepted in their widest significance as ap- 
plicable to all similar oases, whatever detailed 
variation may take plase in the actual 
rules governing the appointment of guardians, 
They laid great stresa upon the fact that 
there was nothing to saggest that the 
interests of fhe minor were not duly pro- 


, tested and it had not been shown that the 


alleged irregularity had saused any pre- 
jadise to the plaintiffs. There is a desi- 
sion of this Court, in the case of Rambrichh 
Ram v. Tarak Tewari (2), in whish it was 
distinctly held by Mr. Justices Piggott and 
one Of us that, whatever the irregularity 
may be, the moment it is shown that 
there has been no frand and that the minor’s 
interests have not been prejudiced, the 
minor’s right to set aside thea proseedings 
must be denied. In the course of the 
argument Mr, Justices Piggott used an ex- 
pression which we adopt:— The question 
whether the minor was in fast prejudiced 
depends upon the partieular ciraumstancead 
of eaoh oase and does not necessarily follow 
from an irregularity in the appointment o 
a guardian ad litem.’ In the judgment of 
one of us it was pointed out that there 
are in these cases two distinet issues, (1) 
whether theappoinfmentwas itself irregular, 
and (2) whether the minors have been 
prejudiced by such irregularity. Following 
the desision in that ease, and having regard 
to the faot that no prejudice was either 
alleged or shown at the hearing of this 
ease in.the Courts below, we should hold, 
in any eevent, that the plaintiffs have failed 
to establish their legal right- to succeed in 
this suit. The desree of the lower Appel- 
ate Oourt must be reveraed and the decree 
of the first Oourt restored with costa. 


Appeal allowed, 


(1) 89 0. 1021 at p. 1031; 80 I. A. 182; 70, W.N., 
474; 5 Bom. L, R. 822;8 Sar. P. O. J. 512, 
(2) 33 Ind. Oas. 805; 14 å. L, J. 589. 
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LAKHAMBAI  DEVIBAI, 
SIND JUDICIAL COMMISSIONER'S 
. COURT, 
Ssoonp Oivin Appeat: No. 13 or £916, 
January 41, 1919, 

Present —Mr, Kinsaid, A. J. O., and 
Mr, Raymond, A. J. O. 
Musimmat L \KHAMBAT, wire or 
THAWERDAS, AND ANOTHER — 

3 APPELLANTS 
térsus 
Musammat DEVIBAI AND ANOTHER— 


RESPONDENTS. | 

Civil Procedure Code (Act V of 1908), s. 93, O, XLI, r. 
381—Omission to comply with provisions of rule, effect 
of—Easement—~Garden—Right of management ` and 
ownership reserved—Succession, how regulated, 


The omission by an Appellate Court to comply 
strictly with the provisions of Order XLI, rule 81 
of the Civil Procedure Code amounts to no more 
than anirregularity curable by section 99 of the 
Code. [p. 674, col. 1,] 

Where an easement is created in favour of a 
community over a garden which they are em- 
powered to use as a public park, but the right of 
management and ownership are retained by the 
“owner, the garden descends inthe ordinary way 
subject to the charge upon it, [p. 674, col. 2.) 

Appeal from the decision of the Joint 
Judge, Sakkur. 

Mr. Rupehand Billaram, for the Appellants. 

Mr, G..A. Ktkla, for Respondent No. 1. 

JUDGMENT.—The fasts of this appeal. 
are shortly as follows: A certain Deumal 
had two sons, Bodaram and Lila. The 
former had two daughters and a grand- 
daughter. The latter had a son. 

The family tree is as under,— 


DEUMAL, 


( 

Bodaram, (died 26-7-1897)== Lilaram, 
Hundibai, (died 18.1—-1901)} l 
Kundanmal, (deft, No, 2) 
f alras Khemchand, 

> 

f 7 
Sat Bhawan, (died 1905) Lakhambai, (deft, No. 1.) 
==Deumal, 





Devibai=Narainlal. 


Bodaram: died on the 26th July 1897, 
His widow, Hundibai, survived him but 
died on the 18th January 1901. After 
the death there arose a dispute ` between 
Sat Bhawan. on one side and Lakhambsi 
and “Lilaram -oa the other? - Sat’ Bhawan” 
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filed a suit No, 1093-1901 in the Coart of. 
the Sub Judge, Shikarpur, asking for the 
partition of Hundibai’s property and she al- 
self-acquired 
property of Bodaram and that she and 
Lakhbambai were each entitled to a half 
share to the exelusion of lLilaram, The 
disputes were referred to arbitration ; an- 
award was made and a deerse was passed 
in the terms of the award. By this deeree 
all the property, with the exception of Survey 
Nos. 94 and 25and a sum of Rs. 7,810, 
were divided into three equal shares. These. 
shares were allotted to Sat Bhawan, Lakham- 
bai and Kundanmal. Lilaram appears to 
have resigned his rights in favour of hie son. 
With tkese three shares we are not sonserned,.. 
The dispute before the Oourt soneerned Survey. 
Nos. 94 and 95 and the eum of Rs, 7,810.. 
The desree provided that Survey Nos. 94 
and 95 were to be turned into a property 
for charitable purposas. People in general 
will take rest on this property and a trough 
for watering sows will reeeive water supply. 
from the well and people in general will 
take rest (on the land). None of the par- 
ties will be entitled to dispose of if. But 
the plaintiff and defendants (Sat Bhawan. 
and Lakhambai and Kundanmal) will look: 
after the said garden from time to time. 
The said land stands in the khata transfere 
red by Shewaram wd. Changomal. The parties 
will get the khata transferred by Shewaram 
to their names whatever expenses is ins 
curred on it will be borne by the parties in 
three equal shares, 

As regards the sum of Rs. 7,810, the 
desree provided that Rs. 1,310 should be 
given in sharity, that Rs. 2,000 shall be 
spent in building a pacca well, a reservoir,- 
a dome and in construsting a trough for 
watering sows. The remaining Rs. 4,500 
were to be spentin buying shops and houses 
in Sukkur or Shikarpur. The rents to be 
devoted to sadavarat in religious ceremonies 
eonnested with Bodaram’s death. The 
surplus rents were to be divided into three 
shares, of these, two shares were to be spent 
by Kundanmal for sharitable purpose. The 
other share was to be taken by Sat Bha.. 
wan and ULakhambai and at first devoted 
to the expenses of Kundanmal’s trees and, 
after Kundanmal’s majority, to the expanses 
of the garden and well. — l i : 

In 1906]{Sat Bhawan died leaving a minor 
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daughter, Devibai, In 1913, while Devibsi 


was still a mjnor, her husband Narainlal - 


filed a suit ask sing that her name should 
be subatituted in the revenue registers in 
place of Sat Bhawan, her mother, for the two 
Survey’ Nos. ; that sbe should be puat in joint 
possession of them ; that an injunction should 
be issued to Lakhambai, Kundanmal ‘and 
Toumalrestraining them frominterfering with 
her right tomanage the two Survey Nos. 
jointly with them,” The first Court dismissed 
the suit on the ground that the Survey Nos. 
had veated in trustees and not in Sat Bhawan 
and Lakbambaiand Kundanmal, The latter, 
so the learned Sub Judgs held, had cnly 
been appointed to assist the trustees; Against 
this finding Devibai appealed to the Dis. 
triot Court of Sukkur, The learned Joint 
Judge reversed the first Court’s decree and 
allowed Devibal the reliefa ‘prayed for by 
her. Againet this desisicn a eesord appeal 
bas keen made to this Court. 


“Mr. Rupchand, who sppeared for the 
appellants, advanced several grounds, ‘Tke 
judgment of the lower Appellate Court, ke 
eaid, did not comply with the provisions of 
Order XLI, rule 31. Deviba’, as a mincr, 
was not entitled tosue, The oleh of Teuma), 
Devibai’s father, that- he had inherited by 
Will from Sat Bhawan had not been con- 
sidered, Lastly, the lower Appellate Court 
was wrong in holding that Devibai sould 
inherit the right to manage the garden, 


“1 shall consider there sontentions ore 
by one. It is true that the lower Appel. 
late Court bas rot complied with the ‘pro- 
visions of Order XLI, rule 31.: The 
learned Judge has rot stated the points for 
determination and his desision thereon. 1 
would, therefore, specially direst his attention 
to that rule as its provisions are imperative. 
At the same time, the learred Judge’s 
omission does not amount to more than an 
irregularity, and can ke amended by seotion 
99 of the Civil Procedure Code, 

As regards the minority of the plaintiff, 
the answer is that she has been represented 
by her next friend, her husband. It has 
been urged that, so long as she isa minor, 
she cannot fill ihe ‘office of d trustee. She 
is, however, not suing as a trustee but as 
the heir to her mother, Sat Bhawan. At 
the present moment, moreover; she is admit- 
tedly a major, 
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tea 


The argument that the ease should be 
remanded, “that the lower Court may deside 
whether Tenmal bad established his oase 
that Sat Bhawan made a Will in his favour 
is met by the faot that Tenmal has not 
appealed’ to this Court: There ‘is also a 
finding of fact by the lower Appellate Court, 
that the Will relied on by Teumal is not 
genuine. 

There remains the main contention that 
Devibai could not inherit the right to 
menage the garden. Now it has not been 
denied that Devibai is the heir of her 
mother, Sat Bhawan. Whatever rights 
therefore, were possessed by Sat Bhawan were 
inherited by Devibai.~ But, so Mr. ‘Rupehahd 
has argued, the garden land was vested in 
Kundanmal’s trustees, Maghaldas and Kan-- 
dandas. Sat Bhawar, therefore; ‘had ‘no 
rights in the garden which Devibsi'‘sould 
inherit, I bavas, however, read very oare- 
fully the decree and nowhere oan I-find any 
vesting of the garden land in Kundanmal’s 
trustees. On the contrary, the deoree bas 
directed that the kkaiia should be trans- 
ferred to the name of Sat Bhawan and 
Lakhmibai and Kundanmal. The expence 
of doing so was to be borne by them in three ` 
equal shares, the management of the garden 
was expressly conferred on Sat Bhawan’ 
Lakhambai and Kundanmal. a 

On these two was thrown the burden of de- 
fending the title of the garden and of paying 
apy excess inits upkeep. The conditions: 
therefore, resemble those mentioned in sestion 
438, Mayne, whérein will be found the follow- 
ing passage:— 

‘Another stato of things arises where 
land or other property held in’ beneficial 
ownership subject merely toa trust as to 
part of income for ‘the support of fome 
religious endowment.” 

Here,” again’; the land dessends and is 
alienable and partible, - in the ordinary way 
the only difference being that it passes and - 
with the charge upon it. The same rule 
would apply where the owner retained the 
property in himself but granted the som- 
munity or part of the community sn easement 
over it for specified purposes. 

“ All that the deoree created was an ease. 
ment.in the sommunity over the garden 
which they were empowered to use as a public 
park. The right to manageit, the right of. 
ownership over it, remained with Sat Bhawan, - 


e 
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Lakhambai and “Kundanmal. On Sat Bha- Ram in his turn sued the plaintiffs ‘and’ 


wan’s death Devibai succeeded to Sat Bha- 
wan's share in these rights, The lower Ap. 
pellate Court, therefore, was correct in 
awarding Devibai the relief claimed by her. 
‘Lower Court's finding and dearee sonfirmed 
with sosts. E 
Appeal dismissed with soste. 


Appeal dismissed. 


ALLAHABAD HIGH OOURT. 
Seconp OiviL Appeat No. 101 or 1918, 
-~ Jnly 16, 1920. 
Present : — Mr. Justice Piggott 
and Mr, Justioe Gokul Prasad. 
SANE HI LAL AND ANOTEE 8—PaIn sires 
—APPELLANTS 
, Lersus 
L. ONKAR MAL —DareNDANT — 
RESPONDENT, 


- Negotiable Instruments Act (XXFI of 1881), s. 35— 
Indorser, liability of-—-Notice of dishonour, whether 


mecessary. 


Section ` 35 of the Negotiable Instraments Act 
yestricta the liability of an indorser to cases where 
hotice of dishonour has been given to him; or, in 
other words, the fact of the bill of exchange being 
dishonoured- and the intimation thereof to the 
jndorser are conditions at ni to his being made 
liable thereunder, [p. 676, col. 

* Second appeal iar “the decision of 

the “Additional Subirdinate Judge, Morad: 

abad, dated the 2 lat Desember 1917. 

` Mr. P. L. Banerjee, for the Appellants. 
Mr. W. Wallach, for the Respondent. 
ODE ME NT.—This appeal arises out of 


a suit brought by the plaintiffs under the . 


following ciroumstanses : — 

Some money was due to the plaintiffs by the 
defendant, in payment of which the defendant 
sent a kundi to the plaintiffs drawn by Tulshi 
Ram-Ram Baksh on Bansidhar-Manohar 
Lal in favour ofthe defendant. The’ plaint- 
iffs endoraed the hunii to Raja Ram and 


Raja Ram andorsed it to Nanak Chand. 


Nanak Ohand lost the hundi. Without 
taking any steps to obtain a duplicate af 
it he brought a anit against Raja Ram 
and resovered the amount from him, his 
(Nanak Oband's) immediste endorser, Raja 


the plaintiffs had to ‘pay the considera- 
tion of the kundi togéther with sosis and 
damages, The plaintiffs now bring this 
suit to recover from the defendant the 
amount that they had to pay to Raja 
Ram in execution of his decree. The 
defense raised was that neither the plaintiffs 
northe subsequent purohaser of the hundi 
took proper steps for realising the amount 
due thereon and it was owing to their 
negligence and improper proceeding that 
the money sould not be reeovered from 
the drawer. Another plea in defense was 
that the hundi was not presented to the 
drawee and, for these two reasoner, thedefend- 
ant «ould "aot be made liable, The firat 
Court same to the oonelusion that the 
plaintiffs were not bund to supply informa» 
tion of the loss of the hundi to the 
drawer and drawee, nor were they bound 
to ask for a duplicate and that there was 
nothing whieh would prevent them from 
recovering the money. The defendant went 
up in appeal and the: Tearned Subordinate 
Judge, finding that it was admitted that 
the Aundi: was never dishonoared by the 
drawee and that the plaintiffs could have 
called for a duplicate kundi from the 


drawer under seot'on 45'`(a) or have 
demanded the money from the drawed 
under section 81 by giving’ seourity, 


same to the conslusion that, having re» 
gard to these faote, the plaintiffs were not 
entitled fo recover the amount from’ the 
defendant, the defendant's ` liability being 
Sontingent upon the kundi being diz- 
honoured, He, consequently, dismissed the 
plaintiffs’ claim. The plaintiffs come here in 
second appeal. Section 35 of the © Negoti- 
able Instruments Act is quite clear and it 
restriots the liability of the endorser to 
cases where notise of dishonour has been 
given to him, or, in other words, the faot 
of the bill of exchange being dishonoured 
and the intimation thereof to the endorser 
sre conditions precedent to the endorser 
being made liable therennder. Mr, P. L, 
Banerji has contended that he was not 
suing on the kundi but he was suing for 
recovery upona contract for whieh the sop- 
sideration had. failed. We do not think 
that he oan fall back upon general prinsi- 
ples when the ase i expressly governed 


by the provisiops of sestion 35. Morey 
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Over, we are not satisfied that the son- 
sideration in this osse has failed at all, 
It is admitted that the hundi was never 
Presented to the drawee and, under these 
Giroumstancer, we oannot assume that the. 
sansideration has failed. We, therefore, 
think that the 
below is correct and dismiss the appeal 
with costs insluding in this fees on the 
higher seale. 
Bee Appeal dismissed. 
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LAHORE HIGH COURT. 
Pea Szconp Appsat No. 1056 
i ; oF 1920. 
Desember 3, 1922. 
` Present :— Mr, J astine Martinean., 
Tae Piru BUDHU RAM HONDA 
| RAM— DevenDANTs —APPELLANTS 
tas sus 
: RAMZAN— PEAINTIFE — RESPONDENT, 
Civil Procedure- Code (Act y of 1908), s. 105 — 
“ Affecting- the decision of the case”, meaning of — — Arbi. 


tration, order superseding, whether can be attacked in 
appeat from final deeree. ` 


Ii 


° “The words “ affecting the decision of the case” in 
section 305 of the Civil .Procedure Code, mean 
affecting. the decision of the case with reference 
to the merits of it. 


< An order superseding an arbitration is not an 
order which affects the decision of the case with 
reference to the merits of it, and even if such an 
order is erroneous the error cannot be made a 


ground of objection in the appeal from the final 
decree in the case. 


Missellaneous second appeal from the 
order of the Senior Subordinate Judga, 
Jhang, dated . the 21st January 1220, 
reversing that of the Munsif, Second Class, 
Jhang, dated the 10th Desember 1919, 

Mr. Motand Lal Puri, for the Appel- 
lants. 

JUDGMENT.—-In this ease the plaintiff 
sues to have a oertain decree deslared 
void on the ground that it was obtained 
‘by fraud. i 
- On the applioation of the parties the 
sase was referred to arbitration, and the 
17.1 April 1919 wag, fixed. for the fling of 
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judgmert of the Court: 


‘Bhopal Singh (3), That 


| (4) 26 M, 604.18 MeL.. J. 808, 


+ 
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the award, - On that date the defendant was 
present but the plaintiff was abaent, and 
as the plaintiff had not paid the arbitra» 
tor’s fee the Munsif superseded the arbitra. 
tion and dismissed the suit for default 
under Order IX, rule 8, Civil Prosedure 
Code. On the 7th Ostober 1919 the 
Munsif .on the plaintiff’s-applisation, restor- 
ed the ease to the file, and he then pro- 
apeded ‘to: try:the suit on the merits and 
finally dismissed it, 

The plaintif appealed to the Senior 
Subordinate Judge, who held that the order 
superseding the arbitration could he attacked 
in the appeal from the final desree under 
seotion 105, Civil Prosedure Code, and that 
it was an. illegal order, and. he remanded 
the oase with the direotion that At "be 
referred to the arbitrator;” _ 

The defendant bás preferred a ai 
appeal to tbis Court. 

The main question is, whether the order 
superseding the arbitration was one " affeot- 


‘ing the decision of the oase ” within the 


meaning of section 105 of the. Civil Pro- 
cedura Code. If ‘it was, it sould be 
attasked in the appeal from the deoree, 
otherwise not. z 

There is ample authority for the view 
that the words “ affecting the decision of 
the case” mean “affecting the decision of 
the oase, with reference tothe merita of 
it,” e.g., eee Ohintamony Dassi v. Ragoonath 
Sahoo (1) and Gulab Kunwar v. Thakur Day 
(2) and I donot find a contrary view ex: 
pressed anywhere exoept in an cbifer diclum 
of Karamat Hussain, J., in Nand Ram Vi 
learned Judge 
referred to Gopal Ohettd v. Subbier (4), but 
there was no disoussion of the point in-that 
judgment, It is olear that the order supersed: 
ing the arbitration was not one whioh 
affested the deeision of the ease with re- 
ferene8 to the merits of if, and I hold, 
therefore, that, even if the order was wrong, 
the error could not be made a ground of 
objestion in the appeal from the final 
desree, 

It is unneeessary to go into other galak 
I aosept the appeal, set aside the order 


(1) 22 O, 981; 11 Ind. Deo. (N.s ) 651, 
(2) 24 A. 464; A. W, N. (1902) 186. > 
(3) 16 Ind Cas. 1; 84 A. 692; 10 A. L. J. 189, 
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of the Senior Subordinate. Judge and rə- 
mand the oase to him under Order XL), 
rale 23, Qivil Proasdura Code, for disposal 
of the appeal before Him on the merits, 
Court-'ee on the.appeal in this Court to 
be refuided. Other costs to be costs in the 
6856, 


Appeal accepted. 
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<OUDH JUDICIAL COMMISSIONER'S 
wos CO : 
. Szconn OCrvin APPRAL ‘No, 54 or 1920, 
: t _ May 20, 1929. 
: Present :—Mr. Lindsay, J. O. 
~. MASESH PRASAD AND ANOTHER 
4 _ —PLAINTIFES—- APPELLANTS 
; ees versus, 
BHARATH AND OTSERS—DEFENDÀNTS 


—— RESPONDERTE, 
| Mahabrahmans, offerings to—Contract lo divide offer- 
ings, whether can be enforced. 


No contract for the division of money or other 
articles received by Mahabrahmansin the way of 
charity is enforceable except as between the im- 
mediate parties thereto, [p. 678, col. 1.] 


Appeal against the decree of the. third 
Additional Distrist Judge, Lusknow, dated 
the 8rd Desember 1919, upholding that of the 
Munsif, Lusknow, dated the 12th Desember 
1918. 

Messrs, A, P. Sen and Salig Ram, for the 
Appellants. 

Mr. Bisheshwar Nath Srivastava, for the 
Respondents. 

` JUDGMENT.—This is a plaintiffs’, appeal 
and theonly question for discussion is, 
whether or not the suit,in so far as it 


related to a alaim for what is known as 


Mahabrahmani rights, was maintainable, 

“Both the Courts below have held on 
certain authorifies -of this Court that the 
suit was not maintainable and have dismiss- 
ed the slaim to this extent. 

Assording to the pleadings, Ramma, who 
died. long ago, left three sons, Sheo Din, 
Ghure and Rupav, One of the plaintiffs 
is. 8 grandson of Sheo Din. 
plaintiff isa grandson of Ghure. 
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we oe =>”. 


The other 
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. Rupan, it is -said, left two widows, 
Musammat Bhagana and Musammat Gaolbasi, 
The latter died on the 22nd of Jnly 1918, 
and the plaintiffs elaimed that as rever- 
sioners they were entitled to suesesd to 
such Mahabrahmani rights as were onee 
vested in Rupan, The defendant olaimed 
under a transfer in their fayour made by 
Gulbasi. 

So far as this Court is sonserned, the 
law on the subjest has been laid down 
in a Benoh ruling to be found in Baddu v. 
Babu Lal (i). In this judgment. various 
previous rulings of this Oourt have been 
referred to and disenssed, ineluding a 
ruling reported as Bhagwan Din y. Mans 
Ram (2). In this ease it was held that 
where a third person makes a voluntary 


_ offering to one of the parties and the other 


party claims a share init, that is not a 
suit in which aright to property is involved 
and the plaintiff ig not entitled to resover 
any share of that offering exsept on the 
ground of a sontraet between the parties, 
In Baddu v. Babu Lal (1) it was held that 
where such a oeontract has been made a 
suit would lie for the breash of it, I$ 
was also held that a eontrast amongst 
Mahabrahmans with respeat to the distribu- 
tion of alms to be reseived in the future 
by the exersise of voluntary eharity was 
not enforeeable against the heirs or re- 
presentativyes of the parties to the agree- 
ment. 


In the present ease the allegation of the 
plaintiffs was that the right to reseive the 
Mahabrahmani duen had deen divided by 
an arrangement whioh was come to | bet- 
ween the three sons of Ramma. Aecording 
to the Bench ruling in Baddu v, Babu Lal 
(1) any rights based upon this sontrast or 
agreement sannot be enforsaed by the pre- 
sent plaintiffs against the defendants. The 
plaintiffs, however, have relied upon the 
ruling of a Single Judge of the Court re- 
ported as Raghubar v. Musammat Rukmin 
(3). The desision in that sase appeara to 
favour the plaintiffs’ contention, but it 
seems to me that if due sffeot is to be 
given to the ruling of the Bench in Baddy 
y. Babu Lal (1) this latter desision cannot 


(1) 110. 0, 212. 
(2) 5 0.0 
(3) 42 Ind. Cae. 704; 20 O. 0. 205, 
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be followed. I agree with the reasoning 
of Mr. Greeven in the Bensh oase and 
hold with bini that no contract for the 
division of money or other articles received 
by Mahabralmans i in the way of obarity oan 
bə enforéed exoapt as between the ‘im- 
mediate parties to the agreement. If the 
_desision in Ragtubar y. Musammat Rukmyn 
(3) purports to lay down, the law in any 
other sense I cannot ascépt it. Itis true 
that other High Courts have taken a 
different view of the law but we here are 
bound by thé law of our Oourt and the 
Benah sase tó. whioh } Have referred above 
seems to me to be oonolusive in the matter. 
-For thése reagonp, I hold that the desision 
of thé Courts below is corrgat. 

The sppeal fails and is dismissed with 
eosts. 


Appeal dismissed, 


LAHORE HIGH COURT, 
Seconp OIIE AperaL No, 2044 or 1916. 
Jone 4, 1920. . 
Present — Mr, Justice | Chevia and 
Mr, Justice Dundas. | 
LACHMAN DAS AND ofapRs—Pcainrives— 
APPELLANTS 
TETSUS 
SUNDAR DAS AND orners—Derenpdiats— 
RESPONDENTS, 
Limitation, Act (IX of 1£0%, ss. 6, 9—Exstension 
of. limitation in favour of one person, whether can be 


tacked on to extension in favour of another— Aliena- 
Hon—Alter-bron 6 son, right of, to sue—Limitation, 


pad 


The. only, case in which, under. section 6 of the 
Limitation Act, an extension of limitation in favour 
of .one person may be tacked on to an extension i in 
favour of a second person is where the first person 
dies while still under a disability and the second 
person ia his legal representative who is also under 
a disability at. the time of his death. [p. 679,:col. 2,] 

‘Where the rig b to challenge an alienation 
ficornes before the birth of a plaintiff he cannot 
claim an extension of limitation under section 6 
of the Limitation Act, [ p. 679, col. 2.] 


v Second appeal from the dadie of tbe 
Distriot Judge, Rawalpindi, dated the 11th 
July 1216, reversing that of the Subordinate 
Judge, Rawalpindi, dated the 25th May 
1914. , 

Mr. Horgopal, fot thè Appellants, 
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The Hon'ble Pandit Sheo Narain, R. B., 
for the Respondents. 

JUDGMENT.—This is a” suit by the 
four sons of Harbhagwan for a deslara- 
tion that the sale of 53 ‘%anals, 5 marlas 
of land effested by him on the 27th ,of 
August 1900 shall not affeet their rever- 
sionary rights, The suit was deosreed by 
the first Court, but the learned Distriat 
Judge on appeal held that the claim was 
time-barred and dismissed it, The plaint- 
iffs appeal to this Court. While the 
oase has been pending in this Conrt, 


_ Harbhagwan, who was a defendant, has 


died ; this however, makes no difference 
to the ange, 

It is admitted that the Article of the 
Limitation Schedule applicable to this ease 
is Artiole 120, whioh lays down as the 
period of limitation six years from the 
time when the right to sne acernes. The 
right to sne undoubtedly aoorued when 
the sale was effeoted, z.¢, on the 27th 
of August 1900, but at that time only 
the oldest of the four sons. was in exist. 
ence. This son, Lachhman Dar, was 
bora on the 27th of Ostober 1891, s0 he 
was over 21 years of age when this suit, 
which was instituted on the 6th. of May 
1913, was ‘Todged.. Lala. Hargopal, who 
appears for the plaintiffs-appellants i in this 
Oourt, adraits that, the snit is barred so 
far as Lachhman Dag is oonserned. The 
second con, Sundar Singh, was born in or 
about 1404; the third, Saran, Das; jin or 
about 1902, and the fourth, Bodh Raj; i in. 
or about 1911. Thue, all three of these’ 
were born after the alienation, but Sundar 
Singh and Saran Das were born before their 
eldest brother had attained the age of 18, 
Lala Hargoral olaims tbat .. the, suit, is 
within "limitation so far as all three are 
concerfied, He relies on sestion 6 of, the 
Limitation Act, which lays down that where 
a person entitled to institute A snit ig, 
at the time from whioh the period. for 
limitation is to be reokoned, a minor, „ha 
may institute the suit within the eame 
period after the disability has ceased, as 
would otherwise have been allowed from 
the time prescribed therefor in the third 
solumn of the First Schedule. Lala Har- 
gopal argues from the words of the sestion 
that time did not „begin to run agdinet ` 
Laohhman Das tintil he attained the agé 3 


ki 
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of 12 years, and that, therefore, the time from 
whieh the period of limitation is to be 
reckoned is the date when Lashhman Das 
attained the age of lBand that the minor 
“ plaintiffs are, therefore, entitled to the 
benefit of section 6. We are unable to 
agree with this contention. In our opinion, 
the words in sestion 6, “the time from 
whish the pericd for limitation is to be 
reskoned,” rafers simply to the time speci- 
fied -in the third column of the Schedule 
to the Limitation Aot., Lala Hargopal is 
really making an attempt to tack on an 
extension allowable to the eldest brother to an 
extension i in favour of the younger brothere. 
Reading the whole of sestion 6, we are 
of opinion that the only case in whioh 
an extension in favour of one person may 
‘be tacked on to an extension in favour 
‘of a second person is, where the frst 
person dies while still under a disability 
and the sesond person is his legal repre- 
sentative, who is also under a disability 
at the time of his death (see clauses 3 
and 4 of the section). There are various 
rolinga whioh lay down that an after- 
born son is, like all other persons, bound 
by the law of limitation, but none of 
them seam to be exactly on all fours 
with the present oase, Lala Hargopal 
raises the old argument that the right 


_ to sue cannot aserue until the plaintiff is 


born, but this is oonfusing the right to 
sue with the. power.to. sue, In some cases 
the after-born.son entirely .loses his right 
to sue by the faet that he is not born 
until after the period .of limitation has 
expired... So itis slear that the date from 
whioh limitation: is to. ,ba reokoned sannot 
be postponed until the subsequent birth of 
the claimant. ..... 

Lala Hargopal has referred us to the 
Privy. Oouneil.. roling. published ga .&am- 
‘kishore . v. , Jainarayan (1), At tha foot 
of page 976% _ the kola wing paragraph 
-OoanTs:—, 

- “On appeal fo. tha, Court of the Fadivial 
Commissioner, the learned Additional Oom- 
Inissioner .held that as the first. plaintiff 


. had instituted. the suit within three years 
(1) 20 Ind. Cas.-958; 40:0, 966 at p, 979 (P. C.); 
(1918) M, W. N. 66i; 14 M: L, T, 163-17 0. W. N. 
1189; 18 O. L, J. 237; 15 Bom. L. R. 867; 11 A. L.S, 
865; 25 M.D. J, 512; 10N, L. R. 1; 40 L A. 213 
“(PG)” ar wera 
C #Pagé of FG o-i] 
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of attaining the age of 21, he -was 
entitled to the benefit of section 7 of 
the Limitation Aot of 1877, and the snit 
was not barred as against him, but he held 
that it was barred as against his younger 
brotherr, who were born after the com- 
menscement of what he regarded as the 
adverse possession of the defendant, Jal- 
narayan, It was, however, sonaeded before 
this Board, and, as their Lordships think 
rightly conceded, that if the firat plaintiff 
succeeds in the suit his younger brothers 
born before a partition of the estate will 
be entitled to share inthe relief.” 

This, however, does not appear to us to 
be a finding of their Lordships that the 
suit of the younger plaintiffs was within- 
time, but merely a finding that the first 
plaintif single-banded sould suceeed in 
the suit, 

We hold thatthe tbree minor plaintiffe, 
not having been in existenee at the time 
when the right to sue assrued, sannot take 
advantage of the provisions of section 6 
of the present Limitation Aot, and we 
uphold the District Jadge’s decision dismiss- 
ing the suit, and dismiss the appeal with 
sosts, 


Appeal dismissed. 


i aided 


ALLAHABAD HIGH COURT. 
Seconp Orvin Appzat No, 83 or 1919, 
July 13, 1920. 
Present: — Mr, Justice Tudball and 
Mr, Justise Sulaiman. 
JAGAT SINGH AND ANOTHAER— DEFENDANTS 
— APPELLANTS 


VETSUS 
BALDEO PRASAD AND ANOTHER— 


PLAINTIFFS— RESPONDENTS, 
Pre- emption—Mortgage-debt ewceeding market-value 
of property—Mortgagee taking property in lieu of 
mortgage-debt—-Price payable by pre-emptor. 


Where the amount of a mortgage-debt exceeds 
the amount which represents the market-value of 
the mortgaged property and the mortgagee cancels 
the mortgage in lien of the property, the amonnt 
paid for the property is not the amount dune on 
the face.of the mortgage-deed, but the amount 
which was recoverable under the bond from the 
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security, and-it is only this sum, that he is entitled 

to recover from a-pre-emptor. 

Second appeal from a deeree of the Dis- 
triot Judge, Bareilly, modifying a decree 
of the Subordinate Judge. 

Mr. Shiva Prasad Sinha, for Mr. J. N. 
Misra, for the Appellants. 

Dr, Surendra Nath Sen, for the Respond: 
enta, 


JUDGMENT,—The sole point in this 
appeal whish has been argued before us 
is the question of sonsideration. The vendor 
owned property, the market-value ef which 
was Ra. 1,250. He had borrowed from the 
vendee appellant a sum of Re, 800. many 
years ago and had hypothecated this property 
äs seourity. At the time that this sale was 
transacted, the debt due on the mortgage 
was Rs, 2.468. The personal remedy against 
-the mortgagor had vanished by lapse of 
time, Therefore, this sum of Rs. 2,468 could 
only have been paid by the sale of the 
property. The vendor was unable to pay 
the debt and, as far as we oan judge 
from the resord, was not the owner of 
any other ‘property. The vendee gave him 
Rs. 100 in oash and took a sale-deed of 
the property ostensibly for a sum of 
Rs. 8,000 and canselledthe mortgage-deed. 
A pre-emptor at once arose and the Court 
below has given him a decree for pre-emption 
on condition that he should pay Ra, 1,250, 
the market-value of the property. 

Tt is urged before us that the vendee is 
entitled to resover the full sum of Rs. 2,568, 
that being the amount of the mort- 
gage-debt, plus the Rs. 100 paid in oash, 
We agree with the argument’ raiséd on 
behalf of the appellant that the vendee 
is entitled to recover from the pre-emptor 
the full amount that he has in good 
faith aetually paid for the property pur. 
ohased, but we have to see what the 
appellant-vendes did in the present case 
actually pay: He gave up the debt due 
on the bond plus Rs. 100 for the propety. 
The. value of the debt due on the bond 
is elearly limited to the value of the 
Eroperty in question. Nobody would have 
given to the vendee a price for his mort- 
gage-debt greater than the  sesurity 
-afforded by the property. Justas a time- 
barred debt is practically of no valno, go 
„a morigage debt, where the personal remedy 
barred cannot be greater fin yalue than 
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the sesurily iteelf. No ore in the open 
market would have given the appellant 


“anything more than Rs. 1,250 for his mort- 


gage-debt. It, therefore, is clear: that the 
amount which the appellant paid for the 
property is rot the amount which was due 
on the face of the martgage-deed but the 
amount whieh was recoverable under the 
bond from the resurity, Nothing more than 
the market-value of the property sould 
have been recovered. We, therefore, think 
that the desision of the lower Court wes 
quite correct, The defendant. appellant, when 
he has reseived payment of Rs, 1,230, the 
market-yalnue of the property, will be in 


‘exactly the eame position .as he gtcod after 


the execution of the esle-deed. ‘On. the 
exeention of that deed the mortgage. debt 
was eanselled and the appellant stood pos- 
sessed of property to the value of Rs. 1,250. 
The appeal, therefore, fails and is dismissed 


with sosts. 


Appeal dismissed, ` 


LAHORE HIGH COURT. 
Osvit Revision: Perion No, 480 or 1920, 
Desember 15, .1920. . A 
Present Mr. Justise Martineau, . 
SAWAN MAL, THROUGH HIS AGENT - - 
BIR SINGH, FOR HIMSELF AND FOR . 
THE BENEFIT OF THE OTHER 
DEFENDANTS—PRTITIONERS ` | 
versus 
Tap Piru KANHAYA LAL. GOPAL DAS, 
. LAHORE, taroves GOPAL DAS— .. 


PLAINTIFF— RE8PONDENT. 
Oivil Procedure Code (Act V of 1908), 8. 115— 
“Case”, meaning of—Jurisdiction, decision as to— 
Revision, whether maintainable, 


The word “case” in section 115 of the Civil Bs ` 
dure Oode does not necessarily in every case mean 


. the whole case but may mean a particular branch 


ofa case for which an independent remedy, ora 


| different procedure, is provided by the Code, 


Where on thé objection of the defendant that the 


~ Court has no jurisdiction to -entertain the suit the 
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Court decides it has jurisdiction, the order of the 

‘Court does not amount to a decision of a case and 

‘no revision lies against it. if. eee 
Petition, under section 44 of the Panjab 

:Courts Ast of 1918, for revision of the 

‘order of the Subordinate Judge, First Class, 

- Lahore, dated the 30th Mareh 1920, 

:: Diwan Mehr Chand, for the Petitioners. 
Lala Tirath Ram, for the Respondent. 
JUDGMENT,—The plaintiffs, who oarry 

on business in Lahore, sue the defendant, who 
earry.on business in Delhi, for damages for 

‘non-delivery “of oil whieh the defendants had 

‘oontraated to dell, The suit was instituted 

‘in the Court .of the Subordinate Judge of 

“Lahore; and, ‘the defendants pleaded inter 

‘alia that the Court had no jutisdistioa, The 

‘Subsrdinate Judge after taking evidence has 

‘held that he has jurisdiction. The defend- 

ante have applied to this Court for revicion 

‘of the Subordinate Judge’s order. On 

‘behalf of the respondents a preliminary 

objection is taken that no revision lies, and 
Tam of opinion that the objection must 
prevail, i 
Thé revisional powers of this Court under 
section 44 of the Punjab Courts Ast oan be 
exercised only when a “oase” has been 
desided ; so that what has to be determined 
ie, whether the lower Court’s desision on the 
question of jurisdistion is a desision of 4 
gage,” If it is not œ revision cannot be 
entertained even though sestion 21, Civil 
Prosédure Code, may be a hindranse to thé 
defendanta from raising an objédétion as to 
want of jurisdistion in the appeal from. ány 
decree that may ultimately be passed against 
them. > h 
““ It was held by a Fall Beneh of the Chief 
Court in Handit Ram Kant v. Pandit Raj- 
deo (E) that the word “ sase ” in seation 622, 
Civil Prosedure Oode does not necessarily 
in every case mean the whole oase but may 
mean a partisdlar bransh of a ease for whioh 
hu independent remedy, or a diffezent pro- 
gedure, is provided by the Code. In Mahtab 
Ras v. Kaman Lal (2) the learned Judges 
‘agreed with the sonstrustion put by the Full 
Bench on the word “ease” and went on to 
say.. (page 241) that it was quite olear that 
the meaning of the word “ oase” sould not 
be extended further. Following these 
authorities, I think it is impossible to hold 


- (1) 60 P. R. 1897. 
“-(2}51 Pi B. 1899, 


that the Subordinate Judge's desision on the 
point of jurisdiction, with regard to whieh 
no spesial. prosedure ia laid down in the 


Civil Procedure Code, is a desision of a 


| oase,” 

The learned Oounsel for the petitioners has 
referred me to Bhargava and Oo. y, 
Jagan Nath Bhagwan Doss (8) whieh ia 
undoubtedly in his faveur, It was there 
held that the decision of a question of 


‘jurisdiction aaa preliminary to the hearing 


of the suit, and. after taking evidenos and 
hearing arguments, was  deoision of a 


"_gase”’ within the meaning of section 115, 
“Oivil ` Prooedure Ocde., 
‘however I am nnable to agree with the view 
‘taken by the léarned Judges of the Allahabad 
‘High Court, and I notise- that in Sultanat 


“With all respect, 


Jahan Begam: v. Sundar Lal (4), another 


‘learned Judgé of the same QOourt remarked 


that he found it diffieult to follow that 
view. Pe te - 

I hold that the order of the lower Court 
‘determiding the question of jurisdistion, not 
being a desision of a "ease ”, is not open to 
revision, and I acsordingly dismiss this 
‘applieation with sosts, 

` l Appeal dismissed, 


(8) 51 Ind, Cas, 381; 41 A. 602 WA. L. : 
1U.P, L-R. (4) 120. s 17 A. L. J, 718; 


` (4) 58 Ind. Cas. 90; 42 A. 409; 18 A. L. J. 481, 





MADRAS HIGH COURT, 
- - Otvin Appeat No. 167 of 1919. ` 
Mareh 31, 192, ` © > 
Present :—Sir John Wallis, Kri, Ohief 
Justioe, and Mr. Justiso Krishnan., 
- PANDIPATI SUBBARAMI REDDI 
(MINOR) BY MOTHÉR AND GUARDIAN THE 
ÅPPELLANT NO, 2—-DERENDARTS=—= ` 
_ “APPELLANTS ‘Nos, -1 AND 2, 
E tersus = 
PANDIPATI RAMAMMA— 


Aas PLAINTIF — RESPONDENT, 

Hindu Law—Joint family—Will—Devise by co. 
parcener in favour of widow, validity of—Consent 
of co-parceners—HMitior, consent on behalf of, 


.- A. testamentary disposition of joint family oe f 
perty by a Hindu co-parcener in favour of his 
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wife is invalid under the Hindu Law, because on 
the date of his death, when the Will takes effect, 
there is nothing for the Will to operate on, his 
share in the property passing to the other co. 
parceners by survivorship. [p. 683, col. 2.] ‘ 

Where a Hindu family consists of a father and his 
infant son, and the father makes an alienation of the 
family property, he cannot be said to have consented 
to the alienation in his capacity of guardian.to his 
minor son [p 684, col 1] 


-- Appeal against the decree of the District 
Cour Nellore, in Original Suit No, 22 of 
191 

FACTS appear from the jadgment. 

Mr. A. Krtshnasawmy Aiyar (with him 
Mr. B, Somaya), for the Appellants.—A 
Hindu 6o- -parcener oannot devise pro- 
perty by Will to take effest after his 
death, as, at the moment of hia death, the 
property, passes by. survivorship to so-par- 
saners and there ia nothing in the Will to 
operate upon. 

See Fitila Butien y Yamenamma (1). It is 
one thing to make provision for the wife’s 
maintenanee during the lifetime of the 
husband, , and another to dispose of a oo- 
parcener’s sharé in family properties by Will, 
Sea also Lakshman Dada Naik ¢ Ram- 
chandra DaJa Naik (2), Suraj. Bunst Koer 
v: Sheo Persad: Singh (3) and Esker Vv. 
Subramanya, (4), a5 As 


‘Mesara. T, M. Krishnasawmy Aigar and 
S. - Varadachariar; for the espondent.—A 
Hindu co parcener’s testamentary oapasoity 
is oo extensive with the right to make gifts 
tnier vitos, The former follows as a corollary, 
given the existence of the latter right. In 
Appan Patra Ohariar v. Srinivasa Ohariar (5), 
the right of a oo-pareerer to make a Will of 
family ¿properties was recognised, : 

At any rate, to the extent that it only 
made provision for maintenanee to whish 
the widow has’ an undoubted right, the Will 
is valid. . ° 

Mr. A. Erishnosawmy Atyar in reply. —The 
decision i in Appan Patra Ohartar y. Srinivasa 

(1) 8 M; H, 0. B..6, i 

(2) 5B. 48 (P.0.);. 7 L À, 181; 4 Sar. P.O. J: 
173; 3 Suth. P.O J. 778; 3 Shome L. R, 2.7; 4 
Pa dur. 472; 7 0. L. B. 820; 8 Ind. Dec (yN. a) 

(8) 61. A. 88; 60. ie 40. L, R, 226; 4 Sar, P, O. J. 
3; 8 Suth, P. 0. Ji 589; ` 2 Shome Å.. R. 244; “2 Jnd, 
Deo.- IN. 8) TOB, 

(4) 12 M. 460; ; 4 Ind. lige. AN ay 691. s ee: 3 

(5) 40 Ina. Cas. 118; 40 M. 1122; 32 M. È: J. 
408 5 L, W. ád; 1917) a WN, 355; 21M L.T, 

Danae 


-Ohariar (5), . ddas oe affaot . the. speesant 


ease. In that case the former. was recognised 
only where the other oo parseners consented 
to the alienation. Here there is ro question 
of sonsent at all as the only other member 
19 the testator’ 8 minor son. 

This appeal coming on for hearing on 
the Sth January 1920, tha Cort delivarad 
the following 


JUDGMENT, 2 

Waits, C. J.—Thia is an appeal from & 
desision of tha Distrist Judge, of Nellora 
giving the plaintiff | A desree i ina guit brought 
by. her. to, enforee the provisions of a Will 
made in. her favour by her deceaséd hus- 
band dealing with properties, which, at the 
time when he made the Will, and at the time 
of his death ‘were the joint family pro» 
perties of himsalf and his infant son, . The 
learned Distrist Jadge hag hald that thë ` 
provision made by the testator for his wife 
would have bseaa proper provision for him 
to make during his lifetima, that such à 
disposition of joint family properties during 
his lifetime would have been good and that 
if he osuld make sush _& provision during 
his lifatime, he could equally make it after 
his death and he has relied on the desision 
of Sadasiva Aiyar and Spencer, JJ., in Appain 
Patra Ohartar y. Srintvzsa Chariar (5), whioh, 
as. I shall point oat presently, | is distinguish- 
abls from the present oase. "Mr, A. Krishna, 
swami Aiyar for the app3llants haa 
sontended that ib is now settled law 
that a oo parsener cannot devise joint 
family property by Will because, . on 
the date of his death, when the Wil ‘takes 
affect, there is NHANG for the Will to 

operate on basause at the moment of his 
death his shara passes by survivorship to 
the other so paroeners. That was | very 
olaarly laid! down in Vitla Butten V. Yame- 
namma. (1), where it is said, at page. 12; 

“chat the Will in the oase referred to oan- 
not take effeot., At the moment of- death 
the right of survivorship ia in oonfi'ss with 
the right by devise. .Tkea the title by 
survivorsbip, being the prior title; takes pre- 
gelence to the exclusion of that by devise.” 

It has basen contended before us, and 
oar'ain general diata-of the Privy Oounoil 
have been referrsd to, to the affact that 
testamentary carasity is 092 axtensiva with 
the right of making gifts inter, vivos, . That 


” this view. 
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that prinsiple bas not a universal applica: 
ticn is shown by the deoision of the Privy 
Council in Lakshman Dada Naik v. Ram- 
chandra Dada Naik (2), whioh expressly 
approved the decision of the Madras High 
Court to which I have just referred. At 
that time the view that prevailed in the 
Madras High Court was that a eo parsener 
might, during his lifetime, make a gift of 
his undivided share (a view whieh has ainse 
has been overruled) and the Madras High 
Court held in Vitla Butten v. Yamenamma (1) 
that, in spite of that, he oould not dispose 
of his undivided share by Will. The 
Privy OQounoil in the case in Lakshman 
Dada Naik y. Ramchandra Dada 
Naik (2), saya with referense to the oase : 
“ Its reasons for making the distinstion 
between a gift and a devisa are, that the 
so-parsener’s power of alienation is founded 
on his right to a partition; that that right 
dies with him, and that the title of his 
co sharers by survivorship resting in them 
at the moment ofhis death, there remains 
nothing upon whish the Will san operate. 
This principle was invoked in the case of 
Suraj Bunst Koer v. Shes Persad Singh (3), 
and was fally resognised by their Lord. 
ships” . 

This principle has already been applied 
to a case exactly such as the present by 
Muttusami Aiyar, J.,in Lakshmi v. Subramanya 
(4). At page 492, the learned Judge saya : 
“It is coneeded that where a Hindu father 
disposes by Will of ancestral property, the 
disposition is inoperative as againet his son; 
but it is argued that when the disposition 
made is in the nature of-a provision for 
the maintenance of the testator’s widow, 
the Will is valid. [ am unable to adopt 
The ground on whish a Will in 
regard to avcestral or joint family property 
was held tobe invalid in the casé of Viila 
Butten v. Yamenomma (1), is that, dfreotly the 
testator dies, the co-pareener’s right of survi- 
vorship takes effect and that a testamentary 
disposition cannot be permitted to prevail 
against that right, In the absense of the 
testamentary power; the contention that that 
power was exercised for the purpose of making 
a provision for the supportof the testator’s 
wife sould not, in my opinion, validate the 
Win.” 4 

I respectfully agree with these observa- 
tions of this distinguished Hindu Judge 


thing to 


whioh, in my opinion are conslusive of the 
present oase. 


“With regard to the more resent desisions 
of this Court, beginning with Kudutamma vy, 
Narasimha Oharyulu (6), that a managing 
member of a Hindu; family may lawfully 
make certain gifts of ancestral properties to 
the female members of the family, I may 
merely point out that itis quite a different 
say that he may do so 
during his life-time, and to contend that he 
may da so by a Will operating after 
his death. Where he does so during his 
life time, he is acting as manager ani as re- 
pregentative of the family. If he ia to make 
such gifts by Will to operate after his death, 
he is assuming a funstion whieh really 
belongs to the surviving so-parseners and 
he is purporting to exersise powera and per- 
form duties which have devolved upon them, 
and it seems to me that if we were to 
admit the orinoiple sontended for, it might 
have very far reaching results, 


As regards the desisionin Appan Patra 
Ohariar v. Srinivasa Ohariar(5),I may observe 


‘that none of the authoritise, whieh [have sited, 
are referred to there. 


Farther, the sass ia 


distinguishable on the facts. In that sase the 


‘alienation in favour of the daughter was 
‘made by the father 


with the sonsent of 
his adult son who was his co-parcener and 
also with the sonteat of the testator’s wife 
who was the mother of an infant 60 parsener. 
We have, no doubt, baen referred to eertain 
sasos in whieh the Privy Oounsil bave sug- 
gested that a Will which would otherwise be 
invalid might baeome operative by virtue of 
the consent of those 60 parseners : but no sash 
question has actually some before. them for 
desision. Looking at the matter on prinai- 
ple, it might seem that a Will made by one 
oo-pareener with the assent of all the other 
oo-parseners would be like a settlement or 
family arrangement between all the so- 
parsenera to take effect from the death of 
the oo-parsener who was the testator unless 
that co-parsener, in the meantime, revoked 
it. It is not necessary to consider that 
question in the present case. After hearing 
very fally the argumeaote, I am satisfied 
that the Privy Council has never had to 


(6) 4 Ind. Cas. 1094; 17 M. L. J. 628; 5 M, LP 
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ssonsider either that quéstion or the question 
now adtually before us, As I have raid, 
the question of oonsent does not arise 
‘In this oase where the only members of the 
family were the testator and an infant gon. 
In susah a oase, I do not think an aliena- 
tion of this kind san ba supported on the 
‘ground that the father must be taken to 
have sonsented to his own alienation in 
‘his sapaaity of guardian to his minor 
gon.. 

` We must, therefore, modify the deeree by 
deslaring that the Will, in so far ag it son- 
tains dispositions in favour of the plaintiff, 
is inoperative. The: parties have left it to ve 
‘to say, on the” materials before us, what wé 
‘think ‘is a reasonable rate of maintenanee, 
and 1 think that Rs. 30 a month is “a 
reasonable sum and that amount is payable 
by tha defeidants from the Ist of January 
1916, ` 
The parties are not agreed as fo the 
‘provision, to be made for the residence of 
the widow which ia the aubjeot of the 8th 
issue. ‘Therefore, before disposing of the 
appeal, I mustask the Oourt below to return 
a finding upon that subjest within two months; 
seven days will be allowed for filing objeotions. 
Fresh evidense may be taker. 

As regards the 2nd issue, it has been 
found in favour of the plaintiff and there- 
fore, the deeree will be modified by giving 
‘the plaintiff the jewels, Items Nos, 1 and. 2, 

Maintenanee will be eharged upon a 
sufficient portion of the joint family pro- 
‘porties to be determined by the Court 
‘below. A finding should ba’ returned on 
this point also. - 

` Costs reserved. 

: KRISEHNAN, J.—I entirely : agres with the 
earned Chief Justise in’ the order that 
‘he has just proposed in -this ‘ease. He 
‘has dealt s> fally with -all the authorities 
‘that have been sited before us :that_ it. is 
quite unnecessary for me to go over them 
again. With ‘all respest to. the - learned 
‘Judges who desided; “Appan Patra Chariar v. 
Srintcasa Ohariar (5), it seem toma that their 
desision is open to question, I wa: at 
first inclined that this question should ba 
referred to a-Full Benoh for a final settle- 
‘ment, but, as pointed out by the learned Obief 
Juatiee, the present ease is distinguishable 
from.that gase on the ground. that in that ease 
the sonsen§ of the adult go- pareener was 


obtained and the desia war, to a greaat 


extent, based upon that consent. Such a 
oonsent is absent in the present 
case. T also agree with the ‘learned 
Chief Justice that the teatator io this 


oase cannot ba treated as having asctad ag 
the guardian of his infant son and given 
sonsent to thearrangement made by himself 
in favourof his widow He did not purport 
to act as his minor son’s guardian -~ with 
reference to his Will, and to infer from the 
faot that he was the legal guardian of his 
son when he made the Will, that he gave 
sonsent to the provisions in. it. as suoh 
guardian will be, if seams to me, to 
introduce an unwarranted fiction into the 
case. This oasa being distinguishable from 
Appin Patra Chariar vy, Srinivasa Ohartar (5) 
we need not express a final opinion about it. 
As regards ‘the other points in the oase, 
I entirely agree with the learned . :Cheif 
Justice and have nothing further toadd. 





This appeal soming on for final hearing, 
after the submission of the report of the 
lower Court that the parties filed: a oom- 
promise petition regarding the two issues 
remitted by this Court for findings in 
pursuanse of the order eontained in the 
above judgment, upon perusing the said 
sompromiee petition, and Civil Miscellaneous 
Petition{No, 1199 of.1920 for leave to enter 
into a eompromise on behalf of the minor lst 
appellant and the record in the ease, the 
Court delivered the following 

JUDLDGMENT.—We sanction the 
promise as benefisialto the minor, 

In the result, we reverse the deoree and 
pass @ fresh decree diresting the defendants 
to deliver upto the plaintiff jewels forming 
Items Nos, 1 to 10 of F schedule to the plaint 
or pay their value Rs. 1,800 and awarding 
to the plaintiff maintenanse at 30 rupees 
per meńsem from lst January 1916 to be 
charged on the properties mentioned in 
the sompromice, and further awarding her 
the provision for residense oontained in 
the oompromise. Parties will pay, and 
ressive proportionate sosts throughout on 
the value of the properties olaimed under 
the Will. 


M.C.P, 


aom- 


Appeal allowed, 
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LAHORE HIGH COURT, 
Givi Revision Petition No. 334 or 1920, 
Desember 4, 1920. 
Present :—Mr, Justioe Martineau. 
RAM LAL—Pramtiry—Paritionsr 


VETSUS 


GANESHI LAL~Derenpant— Reseox dent. 

Provincial Small Cause Courts Act (IX of 1887), 

s. 26-—“Case", “decided”, meanings of —Order setting 
aside ex parte decree— Revision, whether lieg. 


“The word “decided” in section 25 of the Pro- 
vincial Small Cause Courts Act means disposed of. 
The word “case!” in section 26 of the Provincial, 


Small Cause Courts Act, does not necessarily, in every’ 


instance, mean the ' “whole” case, but may mean & 


particular branch of a case for which an independent 


remedy, or a different procedure is provided and may 
include an interlocutory order. 

A petition for revision is maintainable against an 
order of a Small Cause Court elang aside an ex 
parte decree. 


-. Petition, under rection 25 of Aot IX of 
1887, for revision of the order of the Judge; 
Small Oanse Court, Rawalpindi Cantonment, 
dated the 3rd January 1920. 

Mr. D. 0O. Ralli, for the Petitioner. 

Lala Madan Gopal, for the Respondent. 

JUDGMENT.—An ex parte deoree was 
passed against the respondent on the 19th 
February 1917. He applied on the 18th 
December 1919 to have it set aside. The 
Judge of the Small Cause Court granted the 
applisation on the ground that it was donbt- 
fal: whether the summons had been served 
un the respondent. The plaintiff applies 
for revision of that order. 

Itis contended for the reepondent' that 
no revision lies, as the oase has rot been 

“decided” within the meaning of geotion 
25 of Aot IX of 1887. Theword “deoided” 
in that seotion means ‘disposed of” [ Rama- 
nathan Ohetly v, Maruthuppa Kone (1), and it 
has been held in Pandit Ram Kant y, I andit 
Rajdeo (2), that the word “case” im scotion 
622 of the Civil Prceesdure Code of 1882 
dces not necessarily, in every instanoe, 
menu the “whole” case, but may mean a 
partisolar branch of a sase for whioh an 
incependent remedy, or a different prosedure, 
is provided in the Oode and may inslade an 
interlooutory crder, Following that judg- 
ment, the reasoning in whieh appaars to be 
equally applisable to the sonstrnetion to be 


(1) 25 Ind. Cas 618; 27 M. L. J. 494, 16 M, L, T, 
02, , 
42) 60 P, R. 1897. 
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placed ‘on the word “ case” osourring in ses. 
tion 25 of Aet IK of 1687, 1 hold that the 
applisation for revision Is matuteinable, 

The learned Judge of the Court below set 
aside the ex parte decree because he was, 
donbtful whethér the summons had been: 
duly served on the defendant. But he did 
so without taking the evidense of the process-- 
server or giving the plaintiff a shanse of, 
proving that service had been effected. The ex- 
parte deoree was passed on the 19th February 
1917, and it was not till the 18th Desember 
1919 that the raspondeut applied to have it 
set aside., The applioation was barred by 
limitation unless it was made within 30 days 
of the date on which the respondent same 
to know of the deores, The endorsement on 
the summons was against him, . being to the 
effact that the. respondent was present: at 
hia house, but refused to take the summons 
which war, consequently, attached to his door 
in the presence of witnesses, 

I accept this application, set aside the 
order of the lower Court, and remand the 
sace under Order XLI, rule 23, Civil Pro- 
sedure Code, diresting that Court to pass a 
fresh order on the respondent’s applisation 
after taking the evidence that the parties 
may have to produce. Court fee on the appli- 
cation for revision to be refunded, “Other 
oosts to be costs in the sase. 


m 


Application accepted, 





MADRAS HIGH COURT, 
Seconp Orvin Appean No. 1043 or 1919, 
August 3, 1920. 

Present :— Mr, Justice Sadasiva Aiyar 
and Mr, Justice Napier, 
MUTHU REDD:—Derenpanr No, 2—~ 
APPELLANT 
versus 
CHINNASAWMY REDDI—P.rarxrive 


No. 2 — RESPONDENT, 
Hindu Law -Joint family—Debt—Partition after 
incurring debt—Co-parceners, liability of, 


“Where after a debi is incurred for the seus of, 
the members of a-joint family, the family property is 
partitioned,. such. partition has not the effect -of 
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relieving the co-parceners from liability for the debt 
to the extent of the family property in their hands, 
[p. 686, col. 2; p. 687, col. 1.] 

Seoord appeal against the deerce of the 
Court of the Additional Temporary Sub- 
ordinate Judge, Cuddalore, in Appeal Snit 
No. 173 of 1918 (Appeal Sait No, 123 of 
1918 on the file of the District Oourt, 
South Aroot) preferred against the decree 
of the Court of the District Munsif, 
Panruti, at Ouddalore, in Original Suit No, 83 
of 1914. 


FAOTS appsar from the judgment. 

Mr. S. T, Srintvasagopalachariar, for the 
Appellant.--When the ev parte decrees was sot 
aside, the assignee-desree-holder was not 
entitled to relief on the re trial of the case. 
The decree as against 2nd defendant ceased 
to exist. The 2nd plaintiff should have 
obtained re assignment from Ist plaintiff of 
the right to continue the litigation against 
2nd defendant. The right revived, on the 
setting aside of the éx parte deoree only in Ist 
plaintifi’s favour, . 

Mr. K, Bashyam Iyengar, for the Respond- 
ent—On the assignment the transferee 
2nd plaintiff, obtained all the rights of his 
transferor, the Ist plaintiff, whieh flow from 
his position as the holder of the property 
transferred. He was entitled to obtain a 
fresh deoree if the decree in fayour of the 
Ist plaintiff was set aside, The 20d defend- 
ant impleaded the 2nd plaintiff as party 
in his application to set aside the ex parte 
desres. The Ist plaintiff consented to the 
am plaintiff obtaining a deoree on the re- 
trial. 

The lower Oourt erred in not deoreeing 
the slaim against all the family properties. 
Partition between the oo-parceners after the 
inourring of the debt does not affect the 
creditor's 5 rights, 

JUDGMENT. 

Sapasiva Atyar, J.—The 2nd defendant 
ia the appellant. The fasts are shorlty as 
follows: The lst plaintiff obtained a personal 
deoree against the Ist defendant, the brother 
of the 2nd defendant, for a sum of money 
due to the plaintiff by both the lst and 2nd 
defendants who carried on a family business, 
the debt sued on being a family debt due 
by both the defendants, ‘He obtained.a eon- 
tested deeree against the . lst. defendant for 
the: ‘amount’ ‘and he also obtained an ex parte 
deere6 i in thé same suit against the 2nd defend. 


INDIAN OASES. 


.{192t 


ant to the extent of the family property in the 
2nd defendant’s hands, This decrae (oontain- 

ing two reliefs) was assigned by the lst 
plaintiff to the 2nd plaintiff and the 2nd plaint. 
iff was resoguised by the Court (on an appli- 
cation in execution) as the transferee dearee: 

holder. But on that same date, on the 2nd 
defendant’a ‘applisation, the daora, so far as 
ib was passed ex parte against bim, was set” 
aside and the oase was posted for re trial so 

far” as” the 2nd © defendant ` was” sonsern- 
ed, with both the original decree holder and 
thé ‘assignee ‘decree-holder as ‘conplaintiffs, 
On the -morits, the fasts were found against 
the 2nd defendant but the District Munsif 
gave a deores for only half the suit amount, . 

against the Zad defendant, making him liabla 
(as before) to the extent of family proper- 
ties in his hands, the defendants Nos. 1 and-2: 
having effected partition after the family 
debt was inourrel but before the ` suit, 
was brought. The lower Appellate’ Out. 
sonfirmed this descres. Henssa this appeal’ 
by the 2nd defendant, in whioh he hay 
impleaded as respondent the 2nd plaintié 
alone. 

The contention on the appellants’ side 
is that the Oourts below had no right to 
award any relief to the assignea-deoras: 
holder basause the desrea against the 2nd 
defendant which the 2ad plaintiff obtained 
an assignment of, was subsequently set 
aside on the applisation of the 2nd de- 
fendant, that deoree, therafore, csased to 
exist,and as 2nd plaintiff did not after- 
wards obtain an assignment from the Ist 
plaintiff of the right as orediter on which 
the Ist plaintiff brought the sait or of. 
the right of the Ist plaintiff to continue 
the litigation against the 2nd defendant, 
the Court was not justified in giving a desree 
in the 2od plaintiff’s fayour on the olaim 


. and on’ the right whish revived in favour 


of the Ist plaintiff alone. 

` [think that when a property of whatever 
kind is transferred the assignees or trans: 
ferea obtains not only the partisalar pro» 
perty desoribed in the transfer. deed as 
transferred, but he also obtains in law all 
the rights of the transferor whioh tha 
transferor then had to protest ths title 
to the transferred property and obtains 
all appurtenant and subsidiary rights and 
titles flowing from his pasition a3 holder 
of the property transferred. That pro: 
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position seems to me to flow -from a broad 
principle of general jurisprudence whieh 
has been resognised in numerous cases and 
is’ aleo mentioned’ in «sestion 3,. relating 
to transfer 0f property, at page 343 of 
Breom’s Legal Maxime, 5th Edition. For 
instance, where two persons X. and Y. ex- 
change properties A and B and the person X. 
who’ got the property B in exchange, after- 
wards conveys away the property B toa 
third person ` Z, who then loses his possession 
of the property owing to the absense of title 
in Y, The purobaser Z, ‘oan get back the 
property A from Y (to whom it bad been given 
in‘ éxshange) on the right on whieh his 
vendor X. econld have got it back, if he 
had’ lost poseezgicn of B before he sold it to 
Z. This transfererce of the effeols flowing 
from a, legal transaction from the property or 
right covered: by it to another properly or 
right substituted by law fer it, or revived 
by law on the destruction of the property 
or right’ covered, cen ke illustrated by 
geveral other instances, It seems to me, 
‘therefore, ibat when the 2rd ‘plaintiff got 
the assignment of the deoreé, he besame 
ipso feelo olothed with all these rights of 
the’ original deoree-holdér (lst plaintiff) 
whioh sould be énforsed by the latter for 
the © protection’ of ‘his righte, order the 
des:ee and for obtaining any fresh decree, 
if that deoree is set aside and further 
entitled to stand ‘in the shoes of his 
transferor for’ all purposes sonnested with 
‘and legally flowing from the right trans- 
ferred ‘to him (see also seetions 8, 44° and 
73 of the Transfer of Property Aot which 
are placed on this same general juristio 
prineiple),.- In faot, the 2nd defendant 
‘himself resognised stob a right in the 
‘2nd ‘plaintiff when he impleaded him as 
‘ao-respondent with the Ist ‘plaintiff in the 
2nd defendant’s application to set ‘aside the 
ex parte decree. I am, therefore, of opinion 
that the lower Courts were justified in 
treating the 2rd plaintiff, as elothed with 
all the righta of the lat plaintiff, when 
the lst plaintiff was relegated to his rights, 
‘under bis original claim, and to his origi- 
nel pesition, as a plaintiff, whose suit besame 
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still pending’ against the 2nd defendant, 


when the ex parte decree was set aside. 

“The next question argued was that 
besause the suit was brought against the 
2üd` defendant, after the partition between 


"a deeree in his favour in the 
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the Ist and 2nd defendants, the 2nd 
defendant sannot be made liable even to 


the extent of the joint family properties 
of the Ist and 2nd defedants, whioh oame 
to the possession of the 2nd defendant 
on partition, I think there is nothing 
in this sontention, having regard to the 
decision in Ramachandra Padayachi v, 
Kondayya Ohetti (1). In the result, the sasond 
appeal fails and should be diamieed with 
sosts. 


There is a memorandum of cross ob- 
jestions by the 2nd plaintiff. The 
contention in that memorandam is that 


the 2nd defendant is liable for the whole of 
the family debt to the extentof the family 
properties in his hands and not merely 
to the extent of half of the family debt. 
I think this sontention is sound. The 
lower Courts have given no grounds which 
oan be supported by any legal principle, 
for their confining the plaintiffs’ rights 
against the assets in the hands’ of the 
2nd defendant to half the family debt, 
the whole of that debt having been found 
to be binding upon both the defendants 
Nos. 1 and 2. The~memorandum of cross- 
objestions is, therefore, allowed with costs. 
NAPIER J.—1l am not so clear as is 
my learned brother on the firat point that 
was argued before ue, namely, that although 
the decree was set aside, there still re- 
mained in the assignee deoree-holder, a 
right of property whieh entitled him to 
enit as 
re-triéd, It would seem like this propo- 
sition earries with it also the further 
proposition that the Ist plaintiff would 
have no interest in the suit at all, and al- 
though I reeognise the use of the words 
of seotion 8 of the Transfer of Property 
Ast, I am not olear that it applies to this 
oase, I am, however, quite olear that the 
judgment can be supported on the very 
simple ground whish was relied on by 
the District Munsif. If the 2nd plaint- 
iff was not entitled to a deoree, the 
lat plaintiff was entitled, He eonsidered 
himself bound by his contract to assign 
the benefifé of any decree, which would 
be passed to the 2nd plaintiff and he 
requested the Court to so passa degree in 
favour of the 2nd plaintiff and the Court 


(1) 24 M, 555, 
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bas asesordingly given a decree in favour 
of the latter, I know of no reason why 
the Court should not do so, and I am 
strongly under the impression that it has 
been done frequently. “1 would, therefore, 
support the desision of the Subordinate 
Judge on that part of the coisa on those 
` grounds. I entirely agree with what my 
learned brother has said about the legal 
laibility of the property of the 2nd de- 
fendant after partition, for itseems to be 
slearly established by Ramachandra Padayachi. 


= y. Kondayya Ohetti' (1) and Vinianampatt- 


Peda Venkanna v. Vadlamannatt Sreentvasa 
Deekshatulu (2) whieh explains that desision, 
` I also- agree with my learned brother 
that the memorandum of cross-objestions 
should be allowed. 
M, O P. 
j Appeal dismtssed; 
Cross-objecticns allowed. 


(2) 48 Ind, Cas. 226; 41 M, 186 at p. 143; 22 M, 
L. T. 884; 38 M. L. J. 619; 6 L. W. 649; (1918) M. W, 
N. 55. 


ALLAHABAD HIGH COURT. 
‘Seconp Orvik’ Aresar No, 294 or 1918, 
eo June- 22, ° 1920. 
- Present Mu, Justice Sulaiman end 
- Mr. Justice Kanhaiya Lal. 
. BALDEO SINGH—Devenpant. | 
a 2 4 — APPELLANT 
s 2 < versus l 
|. CHHAL BEHARI LAL—PLAINTIFF 
. RESPONDENT., ` 
Agra Tenancy Act (11 of 190) ), s: 10—Khudkasht 
land, mortgage of-~Ex-proprietary rights~-Rent, rate 
of, payable. 


- A person who owns khudkasht lands in a village 
has the right to make a usufructuary mortgage of 
those lands, and after the mortgage he becomes an 
ex-proprietaiy tenant of the khudkasht land which he 
had cultivated for more than twelve’ years, and 
under the law he is lable to pay only {ths of the rent 
which is paid ordinarily in respect of non-occupancy 
holdings. [p. 688, col. 2.] . 

Sesaond appeal against the’ deaision `of 
ihe Distrist Judge, Agro, dated the 29th 
of “January 1918. i 

Mr. M. L. Agarwala, for the Appellant. 

Mesers, Guleart Lal and N. P. Asthana, for 
the Respondent, baka Da WG. 
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JUDGMENT.—This is a defendant'a 
appeal arising out of a suit for profits 
against a lambardar, under seetion 164 of. 
the Agra’ Tenancy Ast. It appears that. 
the defendant was in possession of some 
of the khudkasht land in this village and a: 
namber of suits for profits were brought. 
against him, The profits of these khudkashé. 
241-7-6 per 
year, On the 10th of August 1914 the de: 
fendant purported to make a usufructuary, 
mortgage of the khudkashi lands in. favour 
of a third party for a sum of Rs. 1,000. 
On the same date he exeauted a kabuliyat 
in favour.of the mortgagee agreeing to pay- 
Re. 100 a year as rent for the’ ex-pro- 
prietary tenancy to whish he. became en- 
titled ‘in lien of interests. The Oourt 
of first instanoe, in caloulating the. profits 
for the years in dispute, took Rs. 100, the 
agreed amount, as the profits for these 
lands, On appeal the Distriot Judge has 
varied the decree of the Court of first 
instance and has taken the profits at the 
former figure, vis, Rs, 241-7.6. The defend- 
anf somes up in sesend appeal and on 
his behalf the deeree of the learned Dia. 
triot Judge is shallenged. P 

When the defendant owned  sertain 
khudkasht lands in this village he had a 
right to make a usufructuary mortgage of 
those lands. On the making of sueh g 
mortgage by the operation of law he 
besame an ex proprietary. tenant of the 
khudkasht Jands whieh he had  oultivated 
for more than twelve years, „The Jaw. gives 
him a oontession and no one’ ean deprive 
him of his right to pay only ths of the 
rent that is ordinarily payable in respect 
of non-oooupansy holdings of similar lands, 
In our opinion, therefore, after the exeaution 
of the mortgage deed it is not fair to 
the defendant that he should be called upon 
to give erédit for the sum of Rs, 241-7-6 
whioh had been taken to be the profits of 
these lands before the mortgage. The 
rent .which he would have had to pay as 
an ex-proprietary tenant would be ?ths of 
this amount which somes to Rs. 181.6-72. 

It appears, however, that’ after -the 
execution of this’ mortgage- deed in the 
mutation proseedings which followed’ under 
seation <5 or 36 ofthe Land Revenue Aot, 
the ‘Revenue Ootrt'.accepted. Rs, -100 as 
the ‘ront'whish had been agreed to be paid - | 
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to the mortgagee. We may nota that the 
present plaintiff was not a party to this 
agreement nor was he pade a party to 
the prosseding under section 35 or 36 of 
fhe Ast, and it is diffisulb to sea why he 
shotld be held bound by if, 

In paragraph 2 of the plaint the plaint- 
iff had alleged that a fistitiona rent had 
been cansed fo be assessed by al) sorta 
of triska and mashinations in spite of the 
real amount of rent having been assessed 
on if, gnd in his grounds of appeal to the 
lower Appellate Court he stated that the 
agreement for payment of rent was collusive 
and fruadulent and was also void as baing 
against the provisions of sestion 10 of the 
Tenansy Act. As this point has not been 
considered by the learned Judge we thought 
ft to go into the evidenc3 ourselves and 
consider the nature of the transastions, 
Oo a. perusal of the evidenee and the 
terms of the mortgage deed and the 
kabuhat we are satisfied that the agreement 
was not fair to the other oo-sharers in the 
‘village, and the only inference that we oan 
draw is that its object was to prejudice 
their rights. As they were neither parties 
to this agreement, nor were they parties 
to the proceedings under section 36 of the 
_ Ast, and the agreement was olearly to their 
' prejudice, they were not bound by this 
‘agreement which was entered into between 
‘ thé defendant and his mortgagee, 
` The oorreot amount of profita to be taken 
into aceount in ‘aalonlating the profits of 
this village would be the rent whish the 
` defendant as an ex-proprietary tenant of 
these lands would be liable to pay to the 
proprietors ; that sum, as has been noted 
“above, comes to Rs. 181.6-74 per year. We 
` aeoordingly allow this appeal and direst 
that a fresh acoount be prepared and in 
that acsount the rent of khudkasht lands ba 
taken as Rs. 181-6-73 instead of Rs, 24.7.6 
and the interest will be saleulated on that 
‘amount. The offise will prepare a daseree 
in ascordance with the above direstions, The 
plaintiff would be entitled to interest at Rs. 12 
per sent. per annum up to the data of the 
suit and thereafter at the rate of Rs, 6 
per sent. per annum. The parties will re. 
‘eeive and pay proportionate costs of this 
appeal in all Courts, 


Appeal allowed, 
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LAHORE HIGH OOURT. 
Ssecono UiviL Appaat No, 332 or 1920. 
Deoember 9, 192 ', 

Present : —Me. J KA AN Ssott- Smith, 
WADHAWA SINGH AND ANOTHER — 
PiLatntise3s—~APPELLANTS 
versus 
SUNDAR SINGH AND OTABRS— 


Daren danté— RESPONDENTS, 
Appeal—Finding accepted by appellant—Appellate 
Court, whether can go behind finding. 


Where a finding of the Trial Court is accepted by 
the appellant in his grounds of appeal, the Appellate 
Court has no power to go behind that finding. The 
fact that the appellant's Counsel was careless in 
drafting the grounds of appeal makes no difference, 
Lp. 640, col. 1] 

Sesond appeal from the deeres of the 
Distrist Judge, Amritsar, dated the 14th 
July 1919, varying that of the Munsif, First 


Olass, Taro Taran, District Amritsar, dated 


the 20th Marsh 1919. 


Lala Pukir Oharnd, for the Appellants. 
Lala Bakshi Ram, for the Respondents. 


JUDGMENT,—In thé casa out of whish 
the present appeal arise’ Wadhawa Singh 
snd hig minor brother sued for possession 
of a house and a vacant site adjoining it 
on the ground that the property belonged 
to them and had been given in exshange 
by one Budh Singh aoting as their guar- 
dian during their minority to the defend- 
ants. Sundar Singh plexded that the house 
was his own property and was not ressived 
by him inexshange. The first Court found 
that both the house and the vasant site 
were given in exohange by Budh Singh and, 
ssoondly, that Bodh Singh had no power 
to exchange on behalf of the minors cf 
whom he was not the guardian, The plaint- 
iffs were, therefore, given a deoree for the 
property claimed. Sundar Singh appealed 
to the District Judge who held that the 
exohange of the house had not been proved 
and that the oral evidense was not strong 
enough to justify the dispossession of Sundar 
Singh who had been in possession for many 
years, He asoepted the appeal and modi- 
fied the secree to one for possession of the 
vacant site only. 

From this plaintiffs have filed a seoond 
appeal to this Oourt, and if is urged on 
their bahalf that in his grounds of appeal 
to the lower Appellate Court Sundar Singh 
agoepted the finding of the Trial Court tg 
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the effect that the house in dispute had 
been given in exchange, and that, under 
these circumstances, the lower Appellate 
Court had no authority to go behind that 
finding at all. The second ground of appeal 
shows that Sundar Singh did aasept this 
finding. It is urged on his behalfthat his 
Counsel in the lower Appellate Court must 
have made a mistake in drafting the grounds 
of appeal. Itis possible that he was oareless 
in drafting them, but they must be taken 
as they standand in their presense, I bold 
that the lower Appellate Court sould not 
interfere with the finding of the first Court 
upon this point. Budb Singh is not shown 
to have been a guardian of the plaintiffs 
who had power to dispose of their propsrty 
and they are, therefcra, entitled to repudiate 
his act. The Courts have consurrently held 
that Wadhawa Singh was under 21 yearsof 
age when he instituted this suit and this 
finding cannot be disputed in second appeal. 

I accordingly accept the appeal and, setting 
aside the order of the lower Appellate 
Court, restore the decree of the first Court 
with costs throughout. 

Appeal accepted, 


5 Kanaan —————— 
~ 


MADRAS HIGH COURT. 
Secoxp Cryin Appeat No. 380 or 1919, 
_ July 29, 1920. 
Present: —Mr. Justice Sadasiva Aiyar and 
- Mr, Justice Napier. 
CHINNA PICHU IYENGAR alias 
K, VHERARAGAVA IYENGAR 
wa PLAINTIFE— APPELLANT 
VETSUs 
PADMANABHA IYENGAR, MINOR AND 
“OTHERS— DEFEND- NI 8— RESFONDENTS, 
Hindu Law~Succession—Bandhu—Last male owner 
paternal grandfather's mother’s brothers grandson 
of claimant. 


A person cannot be regarded as the bandhu of his 
paternal grandfather's mother’s brother’s grandson, 
and cannot, therefore, succeed to the latter’s estate. 
[p. 690, col. 2.] 

Sesond appeal against the deoree of the 
Court of the Subordinate Judge, Tinnevelly, 
in Appeal Suit No. 53 of 1917 (Appeal Suit 
No. 511 of 1917, on the file of the District 


Court, Tinnevelly), preferred against the 


desres of the Court of the Additional Dis» 
triot Monsif, Tinnevelly, in Original Suit 
No. 266 of 1914, « ; 

The Hon’ble Mr. K. Sointcara Atyangar, 
(Advocate General), for the Appellant, 

Mr. 8. Srintcasa Aiyangar, for the Respond: 
ents, 

JUDGMENT. ` 

Napige#, J.--In this suit the plaintiff slaims 
to be entitled as an beir to a moiety of the 
estate of one Ramsawmy Iyengar, deceased, 
and to seb aside certain alienations as not 
binding on Lim. The sole question before 
this Court in sesond appeal is, whether the 
plaintiff is a heritable bandhu and is entitled 
to the estate of the last male owner. 

The District Munsif has found, and there 
is no dispute on this point, that the last 
male owner is the plaintiff’s paternal grand- 
father’s mother’s brother’s grandson and bas 
held that as such he is not entitled to inherit, 
The lower Appellate Court acoepted that 
view 

It is argued before us that the statement 
to this effeot in Dr. Sarvadhikari’s Book on 
Hinda Law is not sorrest and that, even 
if it was thought good law previously, the 
desision of the Privy Oounoil io Buddha Singh 
y. Laltu Singh (1) renders this view no longer 
tenable. I do not propose to sonsider the 
principles underlying sapinda relationship on 
whieh thie plaintiff is exeluded. It seems 
to me sufficient to say that the view taken 
by this learned test. writer is supported by 
a decision of the Calontta High Court as 
long agoas Umaid Bahadur y. Udot Chand 
(2). In that sase the question which is at 
issue here was not direotly af issue, but 
the Full Bench used this relationship as 
an illustration of a oase in which sapinda- 
ship did not exist, and the prinsiple they 
laid “down was as follows:—° Althongh F, 
is within six degrees from the sommon 
ancestor yet B., the propositus, not being 
a descendant of the line of the maternal 
grandfather either of F, or of his father 
or mother they are not sapindas to eash 
other.” F. in the Caleatta oase would represent 
the plaintiff in this oase, It is sontended 


(1) 30 Iud. Cas. 529;97 A. 604; 29 M. L. J. 434; 2 
L. W.897; 18 A. L. J 1007; 18 M. L. T., 409, 17 Bom, 
I. R.1022; 20 0. W. N.3; 22 0. L. J. 481; (1915) M. 
W. N. 772; 42 I A. 208 (P. 0.). 

(2) 6 0. 119 (F. B.); 6 O. L. R. 500; 5 Ind, Jur, 686; 
8 Shome L, R. 146; 3 Ind, Dec, (x. 5.) 78, 
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before us that this distum is obiter, which 
is true. But it is used by the Bench as 
axiomatis of the principles governing the 
relationship between ‘the bandhus, Mr. 
Sreenivasa Iyengar, for the respondents, 
finds authority for it in Chapter IT, section 6, 
plasitum 7, of the Mitakshara. His argument, 
is that sognates to be heirs mast be one of the 
three classes referred to in the passage, 2. 6, 
related to the person himself, or to his father 
or to his mother, He admits that the persons 
enumerated in the plasitum oan be extended 
but he sontends that the classes sannot be 
extended, The appellant contends that, on 
a proper reading of the passage, the plaintiff 
_ does some within the slass. 

I- san only deal with this question on 
authority. If I found that the diatuam in 
Umaid Bahadur v. Udot Ohand (2) had 
ever been doubted or departed from the 
matter would be different. But where I find 
it treated as axiomatic, and where there 
ig no oase in whioh it has ever been doubted, 
I cannot treat it as a mere obster dictun. 

In alater ease in Babu Lal v, Nanku Ram 
(3) the desision in Umaid Bahadur vy. Udot 
Ohand (2) and the rule exponnded in Dr. 
Saravadbikari’s Book to the same effest 
were referred to with approval, 
pribeiples underlying bandhu relationship laid 
down in that case assepted. It was sug- 
gested before us that the decision in Umaid 
Bahadur v. Udoi Ohand (2) was peouliar to 
Caloutta. But Babu Lul v, Nanku Ram (3) 
shows that it is based on the Mitakshara. 
Unless, therefore, a different view has to ba 
taken based on the authority ofthe Privy 


Connoilin Buddha Singh v. Lilitu Singh (4), 


the law laid down in Umatd Bahadur v, 
Udot Ohand (2) must, I think, ba followed. 
The appellant eontends that the desision 
of their Lordships i in that partioular case, 
that the term ‘putra’ includes grandson and 
great-grandson, must be ganerally applied 
and relies on a passage at page 616,* The 
words are: having regard to the fact that 
this graat legist, whose logical asuman, 
jadging from his work, saamas to hava been 
remarkable, has used the term putra in pra- 
vious parts of his book on inheritanca in 
a comprehensive and generis sense, their 
Lordships find it difficult to ssnoeive why he 
should arbitrarily and without any explana. 


3) 22 O. 839; 11 Ind; Des, (N. s.} 228. 





and the. 


*Pagos of 87 A.— 


tion have used the word towards the end 
in quite a different and restricted sense, or 
why, if his intention was to confine the 
dessent in the case of the sollaterals to the 
actual gonsof brothers and uooles, he did 
not employ terms which would havs exactly 
eonveyed his meaning, such as atmaja or aurasa, 
whioh their Lordabips understand, mean 
‘son of one’s loins’.” He sontends that their 
Lordships intended tọ rule that in the 
Mitakshara whether the words of the Oom- 
mentater or an original text are being 
sonstrued the word pufra must always 
include grandson and great-grandson. This 
is a very extreme contention, Their Lord. 
ships in that oase wera not dealing with 
sisters’ or aunts’ sons but with the oase of 
sons ex parte paterna. It seems to me that 
the language of their „Lordships at 
page 623* ig the real summing up of their 
Lordships’ decision. Itisas follows: “They 
hava already given reasons for holding that 
in the Mitakshara, as expounded in thea 
Banares School, the word putra and its 
synonym employed by Vijnaneswara in 
sonnestion with brothers and uncles must be 
understood in a generic seuss as in the 
ease of the dessased owner, and that the 
descendants in each ascending line, up to 
the fixed limit, should be exhausted, at any 
rate, tothe third degree before making the 
assent to the line next in order of 
sussession.” Their Lordships were undoubt« 
edly dealing with a oase of sucsession 
among agnates, a3 laid down in sestion 5 of 
Chapter II, and it is, if I may say so, 
perfestly understandable that, where the 
word putra is boing asad in sonnestion with 
sons of males, it should always bə given 
an extsnded moaning to inslude grandson 
and great-grandsons. But very different 
eousiderations arise in a «age of sussassion 
of bindhus and I do not think we are en: 
titled, from the general language used by 
the Privy Conneil on one page, to apply 
the prinsiples onunsiated with regard to 
agoate’s sussassion fo a dans of sognate 
kindrad where such applisation would ra. 
sult in tha destcustion of tha principle 
to ba found in ths sestion dealing with 
the suscession of sognate kindred. Thera 
must surely bs a profound distinstion bet- 
ween relationship in one gofra and the 
relationship in persons belonging to a 
different gotra. I cannot, therefore, hold 
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‘that the desision of their Lordships in 

Buddha Singh v, Laltu Singh (1) bas created 
-a law of succession among cognates differ- 
ənt from that whioh seems to have been 
accepted for a great many years. That is 
-the view of the District Munsif in this 
“sare ard I eee no reason to doubt that 
it ig sorreot. 

‘+ I would dismiss the second appeal with 
ooste. One set. 

Sapasiva Alvar, J.— The fasts have been 
seb out in the judgment of my .learned 
brother, which 1 have had the advantage 
of reading before writing this opinion of 
-mine, | bave osonsidered, in Subramanta 
Mudalior v. Ranganathan Ohettyar (4), the 
‘sloka abont aima bandhur, gttru bandhus 
and matru bandhus whioh is attributed 
‘to baudhavana by one commentator and 
-Vridha Satctapa by others. I have express. 
ed my considered opinion in that cage 
that the sloka is a childish ard spurious 
text and that it is an illogical, incomplete 
and inconsistent olassification of bandhus. 
Mr.- Srinivasa Aiyangar, with great legal 
nonmen and a wealth of legal terms of 
highly subtle meaning, tried to establish 
that the classification was not so illogical 
or inconsistent as I thought, I san only 
‘say that he has merely confirmed me in 
my view, though it may be that the sub- 
‘tlety and (what he called) the intrisacy 
of the ideas involved in the  olassifisation 
make if so elusive as to escape the grasp 
‘of ordinary minds including my own. 

As regards the oase in Umaid Ruhadur 
v. Udot Chand (2) I resognise that it 
sontains the opinion of a Full Benosh of five 
Judgee, offwhom Mr. Justice Romeshchunder 


Name. 
l. Father's Paternal grandfather 
2. Father's Maternal grandfather 


3. Father's Father's Paternal grandfather 
4, Father's Father's Maternal grandfather is 
§. Father's Mother’s Paternal grandfather 
6. Father's Mother’s Maternal grandfather 


The male heritable bandhus should be 


' (4) 18 Ind. Cas. 506; 24 M. L. J, 801; 18 M. L. T. 
"ite, se M. W N. 202, . 


ra 


ra 


But, as my learned 
the passage in that 
judgment of the Full Bench relevant to 
the question which'*we have to osonsider 
is an obiter dictum. There is no disous- 
sion of the eubjest, and thesbeter dictum 
is laid down as if it isan axiomatic truth. 
In the phrase ‘maternal grandfather either 
of F, or of his father and mother,’ 
found in the relevant passage, the word 
‘and’ seems a slerieal error for ‘or’. 
The enumeration (in this sentence of the 
judgment) of the persons within whose . 
category the male sclaimant’s male ansestor 
(who is the nearest common male ‘ances 
tor of the propositus and the slaimant) 
shonld be found in order that the male 
olaimant ean be recognised as a heritable 
male bandhu is very icaomplete. The per- 
sons enumerated are, (1) the maternal granc- 
father cf the olaimant, (2) the maternal 
grandfather of his father, and (3) the 
maternal grandfather of his mother (the 
claimant being lettered F, in the tree found 
in the end of the .jadgment.) The atma 
bandhus, miru bandhus and mateu bandhus, 
as given by the text already referred to, 
include the descendants rot orly of the 
three ancestors mentioned in the above 
sentence in Umaid Bahadur v. Udot Ohand (2) 
(which igs the first sentenoe in the last 
paragraph of the judgment at page 12%) 
but also of several others, The full 
enumeration of the male ancestors of the- 
claimant F. (whose descendant is traced 
through a female or females from the som. 
mon male anoestor) should, therefore, have 
been as follows (confining cubdel ves to that 
text for the moment): — 


Mitter was one, 
brother points ont, 


{Class, Romarks, 


. T $ átma bandhus, 
= | Pitru bandhusi 


” | Mairu bandhus,} 


found among the descendants of these Bik 
anaestors, if the text is taken to impose 
a further restristion on the number of the 
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heritable bandhus than the restriotion 
already imposed by the general rule of rəs- 
tristion, that where the claimant slaiming 
through a common malg ancestor has a female 
or females intervening in the line of dessent, 
he should be within five degrees of the common 
male ancestor. It is olear that several bandhus 
nearer than some of those enunciated in the 
text, auch as maternal unoele, sister’s son and 
son’s daughter’s son of the propositus, do 
not find a plaso in the text. I ean only 
again express my regret that in Umard 
Bahadur 'v. Udoi Chand (2) the learned 
Judges did not even indisate the chain of 
reasoning by whioh they arrived at the oon- 
olusion that the enumeration of bandhusin the 
text was not merely illustrative but restris- 
tive and, if restristive, how far and on 
what prinoiples the restriction procseded. 
The atma bınłhus mantioned in the text 
are dessended from the paternal or maternal 
grandfather alone but it has now been 
settled by desisions thit atma bandhus might 
be the descendants of the father,.auch as 
sister’a son or even of one’s self, such as 
son’s daughter’s son. 

However, I am reasonably certain that 
neither the old spurious text nor the oom- 
mentators intended to impose any reatristion 
on the number of heritable Gbandhus based 
on the limitation of the classes of the 
(male) anosestora of tho claimant (in whose 
dessenb there- is female intervention) from 
which ancestors the propositus ought also to 
badeseended. But Umati Bahadur v. Udot 
Ohand (2) by great ingenuity, did derive three 
such slasses ag following from the text. 
Mr, Sarvadhikari extended them and suah 
farfetehed deduotions remained unquestioned 
for long. I might here remark that the 
text olassifies only the c'aimant— bhandhus of 
the propositus, into three classes. 1f propositus 
A. is a bandhu (blood relation bp cognate 
affinity) of the claimant B. claimant B. is 
also clearly a bandhu of propositus A, 
The relation of bandhuship of the olaimant 
fo the propositua is alone oonsidered in 
the text relating to the olass of heritable 
bandhus, But a further ingenuity has 
been elaborated, namely, that not only 
should the claimant be a heritable bandhu 
that is a bandhu restricted by the in- 
geniously evolved limitations deduced from 
the text but the propositus must also be 
@ heritable bandhu of the elaimant with 


the same limitations (that as we muat 
hypothetically assume that the propositua 
was living and slaiming to anoseed as 
heir to the claimant who must be supposed 
to be-dead for that purpose). In other 
words, the principle of s> called ‘mutuality’ 
was to be farther considered in these oases, 
Ingenuity saleoalated to make this bransh 
of the law so obssure as to lead to 
mere gambles in litigation, sannot go further 
than this, I, therefore, aonsider, with the 
greatest respeat, that the sonalusion in Umaid 
Bahadur v. Udot Chand (2) is fallasions, As [ 
said in Subramanta Mudaliar y. Ranganathan 
Ohettyar (4), “when two irrational prinsiples 
besome the foundation of all further 
reasoning, it 1s no wonder that a branah 
pf law based upon reasons themselves 
founded upon wunreason besomes most un- 
satisfactory.” But ido not wish to differ 
from the presedents unless I am sonvinased 
that any broad prinsiples of equity, justice 
and good oaorssisnca ara contravened 
thereby. 

I feel that no sush prinsiples are at 
stake in sonsidering these olaims by, remote 
relations to sucosed to the property of a 
desessed man. In olden days, when the 
ties of relationship were very strong, -and 
when agnater, even to the 14%h generation 
sometimes lived together in one family 
sommensality, the elaim of a remote relation 
to susseed might have a basis on broad 
principles of justiae, equity and good 
sonssiensa. Bat in these modera days, when 
even first sousins rarely live together, I 
do not see any jastica or equity in claims 
to inherit made by very remote relations, 
and I should be glad if legislation is initiated 
to prevent olaims by bandhus nst deseanded 
from the propositas himself or his father 
or his pateraoal grandfather or his maternal 
grandfather, so that evan the persons 
specially mentionad in the spurious text 
of pitru bandhus and mairu bandhuse may 
be exoluded. 

In the result I agcee that the sesond appeal 
should be dismissed witn sosta, 


M è GC, P, 
Apneal dismissed, 
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LAHORE HIGH COURT. 
Frest Civit Appran No. 1550 or 1916. 
Desember 7, 1520. 

Fresent Mr," Justice LeRossignol 
and Mr. Justise Abdul Racof. 
Musammat UMDA BEGUM 
AND OTRERS—PLAINT. FES — APPELLANTS 
VETSUB 
Musammat ZATB-UL-NISA 


< AND OTHERS—~ [)EFENDANTS— RESPONDENTS., 
Custom Succession—Vighmal Khojas of Shahdara 
=- Females, exclusion of. 


In the case of a family which belonged originally to 
& non-agricultural Hindu tribe, there is no initial 
presumption that the family is governed by custom. 
Among Vighmal Khojas of Shahdara, females are 
excluded from succession by custom. [p. 696, col. 1] 


First appeal from the decree of the Senior 
Subordinate Judge, Lahore, dated the 2156 
of February 1916, 


Sheikh Niaz Muhammad and Sayad 
Mohsin Shah, for the Appellants, 

The Hon’ble Mr, Fael-s Hussain, K. B. 
and Shetkh Aerm Ullah, for the Reepondents. 


 JUDGMENT.—This appeal arises out of 
a suit brought by the daughters and one 
widow of one Muhammad Bakhsh Sheikh 
(Khoja) for 81/192nd their shares under 
Muhammadan Law in property of great 
valne left by Muhammad Bakhsh and his 
father Chiragh Din wko died, the former 
on the 17tb, the latter on the 22nd of 
Desember 3912, 


The ehief defendant is Muhammad Fazal 
Elahi, son of Muhammad Bakhsh, and the 
other defendant’, vz., another widow of 
Muhammad Bakhsh and the widow of 
Chiragh Din, support him. 


The defendants’ main contentions were 
that, as he was aco-owner with his father 
aud grandfather, the plaintiffs at the beat 
were entitled to their shares in 2/3rds 
only, of the whole property, but that the 
family was governed not by personal law 
‘bot by agricultural oustom which exaluded 


daughters from succession ; further that tke’ 


parties were Sindu Jata and not Sheikh 


Khojas. 


, The Trial Court found for the defendants 
on the first two points and against them 
on the third, and dismissed the plaintiffs’ 
suit on the ground that they were ¢x- 
sluded from suocegsion by custom, 
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The plaintiffs haveappealed to this Court 
and their main groundof attack is that 
the custom alleged ty the defendants does 
not exist ; that tbe attempts by the defend- 
ants to proye that they belonged to an 
agricultural tribe have failed hopelessly ; 
that the evidense addused by them is untrue 
and, even if true, is vague and insufficient 
to warrant a finding that the alleged 
sustom exists. 


The Court below bas some to the follow- 
ing detailed findings :—~ 


(1) that the family settled in Shahdara 
village and that it is somparatively unimport- 
ant whether the original settler came from 
Lahore or from Gopi Rai; 

(2) that Hafiz Kamal, the aneostor of 
the parties and the first convert of the 
family to Islam, was a Vighmal Khatri and 
the parties are Khojas, z.e., sonverted 
Khatris ; 

(3) that the plaintiffs, by documentary 
evidence, have proved 21 instanees among 
Khojas in whish females sesured their rights 
of anscession according to personal law, of 
whish instances one ossurred in this very 
family, but that the defendants have proved 
nine instanses in the family and 77 other 
instanass among Khojas. of other gots living 
in or having sontections in Lahore, in 
whish suscsession had been governed not by 
personal law but by oustom ; 

(4) that the parties’ family has agrioul- 
tural traditions and associations and that the 
custom recited by the defendants has been 
proved. - 


We have heard Counsel for either side 
at very great length and the instances re. 
ferred to byeither aside have been moat 
meticulously and laboriously dissested, 


Ground No, 4 of the appeal was withdrawn 
on an sasuransce given by the respondents’ 
Counsel and accepted by appellants’ that the 
nesessary formalities hava been completed, 

There thus remain only two questions 
for deosision :— 


(1) Whether the family observed suatom 
or personal law in matters of suseession ; 
and 


(2) Whether the heritable property was 
two-thirds or the whole of the estate left by. 
Mubammad Bakhsh and Obiragh Din, | > 
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. On the second question the cole argu- 
ment addressed to us is that the admis- 
sion of Fazal Mlahi into partnership should 
have been evyidensed by some formal deed; 
but we need not do more than adopt tha 
arguments of the Court below, especially 
as we hold that the appeal faila on the 
first point. 

. At pages 571 to 574 of the paper- -book 
will be found a pedigree table put in by 
the defendant with his pleas, but not proved 
by him, whilst at pages 614, 619, 623 
and 63i will be found pedigree tables 
proved by defence witnesses, Those pedigree- 
` fables support to illustrate the instances 
of suscession in the defendants’ family, 

With regard to the question whether 
Hafiz Kamal same and settled in Shahdara 
from Lahore or from some other plase, 
we regard as the best evidensée the state- 
ment in the Shahdara pedigree. table of 1868 
that he oame from Lahore. Cral evidence 
to the contrary must of nesessity be of 
little value. 

We find then that Hafiz Kamal] about 
1768 left Labore and settled down in 
Shahdara where he acquired land by olear- 
ing the jungle. Many years later, his 
grandaor, Chiragh Din, migrated back from 
Shahdara to Lahore where he was formally 
or informally adopted by Pir Bakhsh, his 
maternal unole, and married a peise of his 
adoptive father. Though there is no proof 
of a formal adoption, there is olear and 
inconvertible evy.dence that Ohiragh Din 
was known simultaneously as the adopted 
son of Pir Bakhsh and also the son of his 
natural father. 

On these faotr, inasmacsh as Chiragh Din 
was a Vighmal Khoja andoame originally 
‘from a nən agricultural Hindu tribe, there 
is no initial presu ion that the family 
is governed by onstom, but having regard 
to the faot that its original ‘religion 
(Hinduism) exsindes females from*sus3es- 
sion in the presence of males and that 
the family took up land and lived for 
several generations outside a town it would 
be no matter of surprise to find that it 
had followed custom rather than a personal 
law involving the morsellement of landed 
property, 

Now, the Court below finds that the 
defendants have established the oceurrence 
ip this yery: family of nine instanees in 
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whioh females were exeluded and in addi- 
tion have sited 77 other instanoes cscurring 
in the brotherhood. As against this, the 
plaintiffs are found to have established 21 
oases in which Muhammadan Law was 
observed, but of these only one relates to 
this family. 

The lower Court, however, appears to 
have been mistaken in supposing that Hx. 
hibit P. W. 48 referred to this family. The 
Alla Bakhah therein mentioned was not the 
Allah Bakhsh of Chiragh Din’s family but 
belonged to quite a different family, so that 
we must ‘hold that nota single instanoe, of 
the operation of Mnohammadan Law has 
been proved within the family of the parties, 


The lower Court, moreover whilst dealing 
with the defendant’s oral instances has 
ignored the oral instanses resited by the 
plaintifis. These also we have had to son- 
sider in detail, They are, however, open 
to the objestions whieh appellants have 
levelled against the oral instances recited 
by the defendants, namely, the evidencs 
regarding them is vague; many eases are 
sited by only one witness and all the 
girsumstances surrounding them are not 
disclosed. This being so, parties before us 
agreed that the oral instances recited by 
the one side might fairly ba set against 
the oral instanses recited by the other, 
so that we have to deal in the result 
merely with the dosumentary instances. 


Now, a oonsideration of thoss instanoes 
shows that among Khojas Muhammadan Law 
is observed in some cases and sustom in 
others, but the arucial test is that, whereas in 
this family, daughters in several oases have 
been exsluded, in not one single sase haye 
they taken a share aseording to their personal 
law. It has been suggested by the appel- 
lants that the existence of some of these 
famales mentioned by name, is mythieal and 
that it is not slear that they survived their 
fathers. But even if the oral evidence on 
this point be diseredited, it would be very 
strange if, in the many generations singe 
Hafiz Kamal, thera had basn in this large 
family no females capable of inheritanse, 

If we examine the revenus record and 
pedigree-tables of the fami.y in the villages 
of Shahdara and Gopi Rui, we find no trasg 
whatever of susvession by females according 
to Muhammadan Law, but we do find female; 
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sugeseding under oustom to a life-tenure on 
the death of their husbands, e.g., Musammat 
Mourad Bibi, widow of Arura, (page 2388), 
who on her demisa was succeeded by her 
husband’s collatersls (page 594). 


The defendant’s instanses Nos. 1, 2, 4, 8, 9 
and ll, as marked by the Court ‘below, are 
instanees of the observance of custom in this 
very family and are established by elear 
documentary evidence. Moreover, the wa;tb- 
ul-arz of Shahdara village as well as that 
of Gopi Rai excludes daughters from Busces= 
sion in very clear terms. 


The other instanees proved by both sides 
are instances which ocourred amcng the 
brotherhood .in families with whieh the 
parties may or may not be sonnested by 
marriage; but it does not follow that the 
eustom prevailing in those families would be 
followed by this family whieh, as we have 
seep, has had a peculiar history. 

For the appellants it was urged that the 
late Chiragh Din bad performed a Haj and, 
on more than one poeasion, had expressed his 
adherence to Muhammadan Law. But those 
sircumstances in themselves prove nothing, 
for all over the Punjab we find instances of 
Mrhammadans who observe Muhammailan 
Law stristly on tbe religious side but in 
matters of suocession most undoubtedly 
observe custom from the irstaneces proved by 
the parties whieh have cocurred outside 
this family, it is elear that among Khojas 
(who almost invariably are residents in 
urban areas) some follow oustom and otters 
their percoral law, ard on kekalf cf tke 
appellants it is urged that, that being co, 
the instarses coourring in this family are 
not sufficient to warrant a finding that 
the family follows sustom, especially in 
view of the faot that, with the exeeption 
of Chiragh Din who achieved wealth, the 
other members of the family were poor 
aud the shares that would have fallen to 
females of the family, had Muhammadan 
Liaw been observed, were of such little 
valse that the failnre of the females to 
insist upon their rights of suocession under 
Mubammadan Law was susceptible of the 
explanation that the rights did not zerit any 
serious struggle to obtain them. 

. Jt ja true that in all the cases of ox» 
lusion of femalés proved in this family the 
value of the property which under Mubam- 
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madan Law would bave fallen to each fomale 
was small but it rust be remembered thag 
to necessitous persons a property of even 
small value would appear something son- 
siderable and desirable. Moreover, the in- 
dieations that the family followed ousfom 
do not sonsist merely of eases of exslusion 
of females from suecassion but also of other 
eases in whioh the suoeession that did take 
place was in ascordanse with oustom but 
entirely opposed to the principles of Muham- 
madan Law, eg, oase No. 9 that of Miraj 
Din who suoseeded his grandfather, Imam 
Din, in spite of the fast tbat Abdullah; 
father of Miraj Din, had predeceased hia 
father, Imam Din. 


From the foregoing it follows that the 
family of the parties, unlike most Khoja 
families, has agricultural traditions and-that 
within resent times it inhabited nota sity 
but a village and depended, at any rate, in 
some degree, upon agrisulture for its main- 
tenance, Indeed, many of its members are 
still villagers. Bofora its sonversion to Islam, 
the family was familiar with the principle 
of the exolusion of females from suesession 
and sinse the conversion not one single 
instance has been proved to have oscurred 
in the family of a female suceeeding along 
with or to the exclusion of males. On the 
other hane, there is, at ary rate, one olear 
instance of the succession ofa female to her 
deceased husband's estate on a life-tenure in 
aocordance with custom, 


On thie ground we consider that the 
finding of the Court below that the family 
to whish the parties belong observes sustom 
and not Muhammadan Law must be upheld 
and we, therefors dismiss this appeal with 
sosts, 


x Appeal dismissed, 
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MADRAS HIGH COURT. 

— Secony Orvis Appean No. 987 or 1919. 
Es July 28, 1920, 

_ Present :—Mr. Justice Sadasiva Aiyar and 

Mr, Justiéa Napier, 
Tar SOUTH INDIAN RALLWAY 
‘ COMPANY, Limirep, BY 1rs-AGENT— 
PLAINTIFE—ÅPPELLiNT 
Vergu 
Tase MUNICIPAL COUNCIL, 

. TRICHINOPOLY REPRESENTED BY ITS 

CHAIRMAN—Derenpant—ResPonpent, 

' Madras District Municipalities Act (IV of 1884), 
gs. 113, 117, 216 to 22l—Municipalities, right of, to 
levy fees for transport of night-soil, (from vuwner's 
premises. . 

Under the provisions of the Madras District 
Municipalities Act, IV of 1884, as amended by the 
Act of 1897, it is not the duty of the rate-payers to 
carry their night-soil from their premises to the 
Municipal depdt wherever situated. It is the duty 
of the Municipal Council to remove the rubbish and 
offensive matter from outside the occupier’s building 
or land to the depêt which they are bound under the 
Ast to provide, and they are bound to have covered 
vehicles or vessels for the removal of offensive 
matter, and it is illegal for them to charge any fees 
for such transport. [p. 700, col. 2.] 


Second appeal against the deores of the 
District Court, Trishinopoly, in Appeal Sut 
No. 430 of 1917, preferred against the 
decree of the Court of the Subordinate Judge, 
Trishinopoly, in Original Sait No. 46 cf 
1916, 

Mr. D. Ohamier, instructed by Messrs, 
Brightwell and Moresby, for the Appellant, 

Mr, V, Ramesam (Government Pleader) 
for the Respondent. 


JUDGMENT, 

Sapasiva Aryar, J.—The plaintiff, the South 
Indian Railway Company, Limited, is 
the appellant before us. The suit was 
brought for resovery of tke total of the 
sums paid by the Railway Company to the 
Munieipa! Oounoil of Trishinopoly, between 
March 1912 and November 1914 for what 
are called private scavenging services perform- 
ed by the Mounisipality for the Railway 
Company. I find that they arə called 
‘ssavenging fees’ in the relevant notices, 
reports and bills (See for example Exhibit 
J). 
‘The Railway Oompany own stations and 
offices at the Junction and Fort of Trishi- 
nopoly. 
urinals in these places, and the washings 
andithe night soil are collested by the Railway 


There are several latrines and. 


authorities through the Railwsy soolies into 
certain receptacles and a repository and 
into cisterns, the urinals being drained into 
cisterns, The Municipality owns sarts and 
bulls and employs drivers to drive the 
carts to the Municipal night-soil-depot, 
whish is situated‘at a distanae of 54 or 
6 miles from the junstion station. The 
so-called seavenging fees recovered from 
the Oompany seem to be the hire sharged for 
the supply of the night-eoil aart and urinal 
oarts with bulls and drivers. Three night-soil 
carts ‘and four urinal carts seem to have 
been usually supplied in the year 1913 
and the hire sharged for three night-soil 
Garis is Rs. 55 a month and for the four 
urinal carts Re. 62 a month, (See Exhibit 
A-2). (The requirements in previous and 
subsequent years have, of sourse, varied 
from what they were in 1913) The 2nd 
paragraph of Exhibit A-2 says :— The 
nature of the service rendered is oarting 
anay the night soil and urinas sollested by 
Railway ssavengers and kept in readiness 
in reseptaoles for removal.” After going 
through the records oarefully, I am satisfied 
thet the slaim cf the Municipality relates 
to the sost cf transport to the Munisipal 
depot frcm just ontside the Railway premises 
and that the removal of the night-soil and 
urine in the receptacles and oisterns from 
within the Railway compounds to just outside 
the somrpournds were treated as a negligible 
preliminary to the main work of transport 
to the depot. It may be that the hired 
caris proceed some distance into the Railway 
premiccs to receive the cffensive matter 
and then go ont to the Municipal road 
outside the premirea and are then driven 
off to the Municipal depot at a distance 
of six miles, but tke trarsport from inside 
the Railway premises to just outside those 
premises, assuming that it is done in the 
Munisipal sarte, does not eeem to have been 
sonsidered asa separate service chargeable 
by itself, any more than a eart driven 
eharges for removing things from the 
verandah of a bangalow to the gate separately 
from the oaharge of conveyanee to the 
Railway station. It is the employment of 
the carts, bulls and drivers in transporting 
the staff to a distanse of six miles whioh ig 
the service which has been charged for and 
objected to in this oase. 

The plaintiff (Railway Company) contends 
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in paragraph 6 of the plaint “that the 
provisions of the District Municipalities Aot 
do not entitle the Munisipal Oounoil to 
charge fees for the transport of night soil 
ete., to their rubbish depot; and also that, 
in levying the fees in dispute from the 
Railway Company, the Municipality has not 
somplied in substansa and effect with any 
of the provisions of the District Manisipalities 
Ast, The Counoil in their written statement 
sontended, among other defenses whish are 
unsustainable and whieh, therefore, need not 
be further rotised, (a) “The servises 
rendered are such that the defendant Connoil 
ig not in any view of the law bound to 
do the same free of charge. These servises 
have been rendered throughout by special 
agreement between the parties and the 
` defendant Couneil and avers that it would not 
have rendered them but for sush agresment. 
(b) From the year 1889 the defendant 
Oounoil has been doing the work of removal 
in and from the premises of the plaintiff 
Company under special agreements between 
the parties by which the plaintiff request- 
ed such spesifis services to be done in 
the manner and to the extent required by 
the plaintiff Company to suit their own 
sonveniense and by which they agreed to 
pay the defendant Oounail spesified sums 
per mensem, (c) The defendant Counoil 
submits that the above said agreements are 
legal and binding on the parties and 
ere further in substantial compliarce with 
the provisions of the District Municipalities 
Act. (d) The suit is barred by limita- 
tion os ; 
As regards the removal in the premises” 
ng distinguished from removal from the 
premises of the Railway Oompany, I have 
already stated that the | eharge was not 
intended for removal in the premises” 
themselves, 
The learned Subordinate Judge's findings 
and the reasons for his finding are as follows : 
(a) Under eestion 216 of the District 
Municipalities Aot, V of 1884 (as amended in 
1897) the duty of making arrangements for 
the regular removal from the latrines and 
private houses of night-soil and other 
offensive matter is sast on the Manisipality. 
The olause in sestion 216 “so far as the 
funds at their disposal permit” does not 
in any- way detrast or omit from the 
duty of the Municipality laid down in the 


sestion but has referenee only to the extent 
tə whieh the Munisipality ought to make 


arrangements for tha regular removal. The 
latter part of the sagstion directs the 
Municipality to provide depots for the 


deposit of night-soil and other offensive 
matter “and alao eovered vehiales or vessels 
for the removal of the same,” The duty 
of providing oarriers, drivars and bulle, if 
required, for the removal of the night-soil 
aud offensive matter from latrines and 
premises is also olearly laid on the Munici- 
pality in the discharge of the duty laid down 
in general terms in sestion 216. There is no 
duty laid on the ratt-pryers to provide 
their own balls, carriers and drivers at their 
own cost for the removal of the night-soil and 
other offensiva matter from their latrines 
aud premises fo the distant Munisipal depots, 
and the sontention of the Manisipality that 
such a burden is placed primarily on the 
rate-payers is (to use the words of the 
Subordinate Judge himself) “as absurd 
as if ig ingenious.” (b) The sontention 
of the Moanisipality that there was an 
agreament between the Railway Company and 
the Municipality for payment of the sharga 
is unsustainable. No such contrast has 
bean proved and the eontract set up is 
also unlawful, as a sontrast about seaveng- 
ing fees can be made by the Municipal 
Counsil only under sestion 215 of the Ast 
(as amended in 1897) and the payment of 
fees under such contrast could be demanded 
only atsush rate or rates as the Monisipal 
Counsil may have prescribed with | the 
approval of the Governor in Counsil ; and 
as the approval of the Governor in Conunsil 
has not been obtained tò the rates at 
which the hire for sarta, drivers and 
bulls in this oase has been charged against 
the Railway Oowpany, the charge was 
illegal. On these findings the Subordinate 
Judge deoreed the claim for the amounts 
paid within three years before suit dismissing 
the portion of the slaim which related to the 
amounts paid more than three years before 
suit as barred by limitation. 

On appeal the learned District Judge 
gave findings as follows : 

(a) “My reading of the effeat of the 
provisions” of the Distriet Munioipalities 
Act “is that -the Municipal Oounsil is 
ordinarily obliged to provide depots for 
the disposal of the night-soil, megus of 
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transport and an agenoy for assisting 
ossupiers in oollesting night-soi], ets., from 
their premises,” (b) As cosupiers of buildings 
or land are prohibited from keeping night- 
soil for more than 2% hours on their 
premises or land (vide sections 221 and 
220) and they are liable to penalties for 
retaining it for even a shorter period 
if it be not kept in a proper reoseptaocle 
it is the primary duty of the oasupier to 
get rid of the nightsoil and “as I under- 
stand the Act he may make his own 
arrangements to sonvey it to the plase 
of deposit” provided for by the Municipal 
Counsil. (d) “It is not disputed that the 
Railway Oompany entered into a contrast with 
the Municipal Sonnsil under the provisions 
of the original seetion 209, It is slesar 
from the ‘sorrespondense that the sharges 
were levied not for oollestion only but 
for transport as well, The sharges were 
varied and increased from time to time. 
The eontrast was originally made in 1828 
and payments on the basis of this oon- 
trast oontinned to be made without objeo- 
tion till long after the amendment of the 
aw by Ast IIE of 1897, The firat ob- 
jeotions were raised in 1906. Then the 
Munisipality required the Railway Company 
to enter into contrasts under sestion 218 
and was demanding fees for its servioss 
under section 218. They were admittedly 
paid and there is no proof that the 
payments were made under protest prior 
to 1912.” 

I think if must be held that an implied 
contract existed between the parties. 
There was, however, a defeost, in that the 
fees had never reoeivad the approval 
of the Governor-General in Counoil, This 
approval was accorded in pursuance of Gov. 
ernment Order No. 1322 of 5th August 1908. 
I am unable to agree that this approval 
was inadepquate. (d) It ia further. urged 
that the fees are illegal beeanse they 
were not pressribed by the Oounosil, As 
far as the record goas there is nothing 
to show that any resolution was passed 
by the Munisipal Oounsil as to the amount 
of the fees. (e) “IE think the provisions 
of the Act were substantially complied 
with. A sontrast was entered into under 
seation 213 and the fees were levied under 
this agreement.” 

. Qn these findings whigh I haye noted 


down mainly in the words of the learned 
Distrist Judge himself, he allowed the 
appeal and dismissed the suit with ososts 
throughout. 

We have heard elaborate arguments on 
all the questions in issue in this second 
appeal preferred by the plaintiff Oompany. 
After sarefal sonsideration, I have some 
to the sonslusion that this appeal ought 
to succeed. I am unable to agree with the 
learned District Judge that, under the 
provisions of the Ast, as amended in 1897, 
it is the duty of the rate payers to scarry 
their night soil from their premises to 
the Munisipal depot wherever situated. ` I 
have eompared the provisions of Ast 
V of 1884, as originally passed, with the 
same provisions of that Act, amended by 
the Ast of 1897. But if is unnesessary 
to set out the difference in detail as the 
learned Distrist Judge himself does not 
rely on any contrast entered into under the 
provisions of sestion 209 of the unamend.- 
ed Aot, but only what he oonsiders 
implied contrast which he aonsiders to be 
established under the provisions of sestion 
218 of the amended Act. The whole sorre- 
spondence in 1838 is not produced in the 
sase and the single letter, Exhibit 2, written 
by the Qollestor, a3 Chairman of the 
Munisipal Counsil, in 1888 states merely 
that “there shonld be a contrast between 
the Munisipility and the Railway Company 
to remova their night-soil and urine at a 
fixed rate,” and that he proposed a rate 
of Rs. 12 per month for one night soil 
sart and Rs. 912-0 per month for one 
urinal cart, the rates being liable to 
variation in future years. Having regard 
to tha language of sestion 209 of theold 
Aot (whioh says that the Chairman may, 
subiect to the approval of the Munfotpal 
Council, contract with the owner or ossoupier 
of any building or land to supply him 
on payment wih a scavenger for the 
removal of night soil, eto.,) and tothe faot 
that the Chairman did not get the sap- 
proval of the Munisipal Counsil, and supplied 
not a scavenger or scavangers, but carte, bulls 
and drivers, I do dot think that the 
contrast implied by the payment by the 
Railway Company (or even expressly entered 
into as is said to have been admitted 
before the District Judge) at the rates 
mentioned in Exhibit IT between 1888 and 
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1897 oan be treated as made in assordanse 
with any lawful sontrast (or sontrasts 
as the rates have varied) sontemplated 
by seation 209, However, as 1 said, 
sestian 209 was omitted when the Ast was 
amended in 1897. The Railway Oompany 
objected in 1906 to make any payments 
thereafter and the Distriof Jadge relies, 
therefore, not on seation 209 of the old 
Act, but on seotion 212 of the amended 
Ast and finds animplied contrast established 
under. that section basause, batwean 1906 
and 1913 the Railway Oompany made 
payments without any formal protast, 
Sestion 218 says: “The Chairman may 
contrast with the occupier of any building 
or land tə remova night soil from latrines 
or sess pools therein or thereon, or to remove 
any other offensive matter or rubbiah generally 
from sush building or land, on sush terms as t3 
times and periods of removal and other 
matters as, to the said ‘Ohairmapn, seem 
suitable and on payment of fees at 
susah rate cr rates as the Municipal Counsil 
may hawi presoribed with the approval of 
the Governor in Council.” Iam olear that 
the sontract intended under sestion 213 ia 
an express sontraot and not an imolied 
sontrast. Further, seation 45 of the Act says: 
"Byvery contract made by, or on behalf of, a 
Municipal Counoi!, whereof the value or 
amount sxceeda Rs: 100 shall be tn writing, 
and, except i in the oase of contrasts made under 
the provisions of sub seotion (3) of: sestion 

44,” (waish has no referensa to the present 
dadil ‘shall be signed by the Municipal 
Connoillors, one of whom sHAll be the 
Obairman or Vise-Ohairman.” There is no 
such written contrast produeel in this case 
and any eontrast whioh contravenes the ex- 
press provisions of the Statute Law is clearly 
illegal and oannot be enforoad. 

I am further of opinion that sestion 
912 relates to contrasts with a rate payer 
for removal of offensive matter and rubbish 
from inside his building or land to ontside 
the building or land with a view that that 
matter may be transported in the covered 
vehisles and vessels mentioned: in section 
216 (2) (whioh ought to be provided by the 
Municipality) and not the transport of the 
mattera so placed in the Munioipal sovared 
yehieles or vessels from outside the building 
or land to the depots mentioned in section 216 
(1), Even as regards the removal from within 


the building or land to the Municipal 
evered vehislas or vessels, fees oan be 
charged only after the approval of thé 
Governor in Coungqil has been obtained, 
There is nothing to show that sueh approv- 
al was obtained inthis ease. The learned 
Distrist Jadge refers to Government Order 
No, 1322, dated 5th August 1908 as furnish- 
ing an ‘adequate’ approval by the Governor 
in Council. That Government Order is not 
on record, and even if it furnishes adequate 
sanetion and was intended to bea sanstion 
under section 218, the absence of a written 
contrast signed by two Connoillors and the 
fact that section 218 does not relate to 
the tranaport to the depot which is the 
contrast now in dispute renders the levy 
illegal. 

I am also clear that the Distrist Judge 
was in error io holding that sestions 220 
and 221 imply that it is the duty of the 
osoupier of a building or land to remove 
his night soil to the Munisipal depot, 
Reading seetions 216 to 221 together, I am 
satisfied that it is the duty -cf the Manisipal 
Council to remove the rubbish and offensive 
matter from outside the ossupier’s building 
or land to tke depot whioh they are bound 
under the Aot to provide, that they are 
bound also to have the covered vehicles or 
vessels for the removal of the offensive 
matter placed at or pass by convenient 
positions on the road so that when what 
is solleoted by the oosupants of the buildiogs 
or lands i; plased by them ia convenient 
spots (outside their buildings or lands) the 
matter san be taken into such osovered 
vehicles or vesse:s by the Municipality 
and transported to the depots, and that it 
ig il egal for the Municipality to sharge 
any fees for ihe transport of such oovered 
vehioles or vessels to the depôs, Evən a 
written*contract for such transport to the 
depot would, in my opinion, ba void for want 
of consideration, 


In the result, [ would reverse the judg- 
ment of the Distrist Judge and restore that 
of the Subordinate Judge with sosta here 
and in the Oourt below -payable by the re- 
spondent to the appellant. 


Napier, J.—This second appeal arises out 
of a suit by the South Indian Railway 
Company to recover from the Munisipal 
Counoi] of Trighinopoly games levied from 
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them as scavenging fees and paid by the 
Company under protest. The Subordinate 
Judge gave a decree for Re. 2,457-0.0 with 
interest. The decree Was reversed by the 
District Judge. Hense this second appeal. 

It is slear from the judgments in the 
‘gase that the fees were levied for removal of 
night soil from the premises of the plaintiffs 
to the Munioipal depot about six or seven 
‘miles from the town and it is admitted thaf, 
unless the levy of these fees can be justitied 
‘under section 213 of the Distrist Munisipali- 
ties Aot, it was illegal. The lower Appellate 
‘Court has suggested that they were payable 
under an implied contrast. But no attempt 
‘has been made in this Court to support 
this view. The Subordinate Judge, in a 
long and elaborate judgment, bas found 
that the Munioipality bave no right under 
the Act to charge the plaintiffs for re- 
moving night soil to their depot, and in 
this view, I entirely concur. 

A minor question has arisen during the 
‘hearing as to whether the Munisipality 
sould charge the Railway Oompany for 
sarting night soil over their premises as 
far as the public road: I do not think it 
necessary to express any final opinion on 
this point beoause “Mr. OChamier for the 
‘appellants stated that the Railway Company 
“would have no objaotion in soming to an 
‘arrangement with the Municipality for this 
‘limited work or, if such an arragement 
could not be made, would be prepared 
‘themselves to plase the night-soil in son- 
venient aasesa to the publio road. 
' As far as we oan ascertain, the basis 
‘on whish these fees were saloulated was 
the supply of a sertain number of Muni- 
sipal oarts and drivers for the removal 
of night soil to the depot above referred 
‘to, We have not got any acesount ghowing 
exastly how the figure was arrived al, 
but it appears from the previous sorre- 
spondence and previous payments that this 
was the basis. Mr. QOhamier contended 
that, under sestion 216, it was the duty 
` of the Munisipailty themeslyes to remove 
the night-soi]l to any place they ehose over 
the publio roads. Mr. Ramesam on behalf 
of the respondent stated two propositions : : 
(1) that the Aot intended to impose upon 
` the house-holders in a Municipality the 
' primary duty of removing night soil to any 
place, (1 assume within reasonable limits) | 


shosen by the Municipality and (2) that the 
Ast threw no duty whatsoever on the Muni- 
cipal Qounsilin sonnection withthe removal 
of night soil even though the funds at 
their disposal permitted. It is sufficient 


to say that an examination of the asheme 


of the Chapter containing the provisions 
which we have to construe negatives thess 
contentions completely, Ohapter II ofthe 
Diatrict Munioipalities Act, 1884, as amended, 
creates Municipal Couneils, vests property 
in thent and states their mode of doing 
business, and Ohapter III permits levying of 
certain taxes and tolls and provides the mode 
of realising them. Chapter IV lays down the 
purposes to which the funds raised under 
this Act shall be applied. Woe are soneerned 
with the sections in Ohapter IV. Section 
113 says: “The funds raised under this 
Aot shall..,......0e applieable within the 
Munisiplities in whieh they are raised” to 
certain purposes one of whish is “measures 
of publio utility oalonlated to promote the 
safety, healtb, comfort or convenience ‘of 
the people,” From sestion 117 onwarda 
are a series of spesifie provisions for the 
application of Municipal funds. Some of 
them are compulsory and some are permis- 
sive and all of them are, so far as the 
funds at their disposal may admit, The 
purposes are edueation, medical relief, 
vaccination, water-supply, repair of publia 
streeta and bridges, ereetion of buildings, 
provision of slaughter-houses and marketa 
and public latrines and sonstrustion of 
drains.’ The 12th clause, beginning with 
gestion 216, is headed “General bani. 
tary Regulations” and seotion 216 isin the 
following terms: “The Munisipal Counail 
shall, so far asthe funds attheir disposal 
permit, make arrangements for (a) the 


‘regular sweeping and cleansing of the streste: 
“(b) the regular removal from latrines and 


private houses of night soil, the oarsasses 
of animals and other offensive matter ; and (o) 
the regular removal from dust bins and 
private houses of dust, ashes, kitehen refuse 
and other similar offensive matter,” It 
is to be noted that the removal from the 
latrines and private houses of night 
soil is put in the same olassification as 
regular sweeping and oleansing of 
the streets. Therefore, unless the Munici- 
pality oan show that the funds at their 


disposal do not admit. of their doing the 


~ 
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work of removal of night soil they are by 
Statute required to sweep and olean the 
streets, The seotion continues as follows: 
and with this objest, they shall, so far 
as the fonds at their disposal permit, 
provide depots for the deposit of . street 
Bweepings, of night soil, the oaronsses of 
animals and other offensive matter, and 
of dust, ashes, kitshen refuse and other 
similar inoffensive matter.” These are the 
three olasses referred fo in the previous 
eub-sestions. They shall also provide covered 
vehisles or vessela for the removal of night 
soil and other offensive matter; vehicles 
or other suitable meana for the removal 
of the caroasses of large animals and of 
dust, ashes, kitehen refuse and other similar 
inoffensive matter. This provision sovers 
also the classes above referred to. And, 
lastly, they shall provide dust bins for 
the temporary deposit’ of dust 
and other similár inoffensive matter. 
This‘ last provision applies only to one 
of the above mentioned olasses. So that 
there is no duty under the seation thrown 
on the Municipality to provide reseptacles 
for night soi], oaroasses of animals and 
other offensive matter, their duty being 
only to provide suitable vehisles for the 
removal, Then somes seation 217 under 
‘which the Munieipal Counsil may, by 
notification, require all oasupiers of buildings 
to provide, within a period specified in such 
notifieation, moveable receptacles for the 
temporary deposit of night soil or other 
offensive matter. This section gives the 
Munisipality the right to sompel house. 
owners to provide the reseptasles for offen. 
sive matter whereas under the previous 
seotion they are themselves eompelled to 
provide dustbins for inoffensive matter, 
They may further, under section 217, 
require that suoh reseptasles shall be in 
readiness soreened from publio view for 
the removal of the sontents thereof free 
of charge by the Municipal servants, 
These provisions in sestion 217 are alter- 
native to the Oounsil having‘ made a 
contrast with a house-holder for the re. 
moval of nightsoil or other offensive 
matter, It was suggested that thongh sestion 
217 might throw onthe Munisipality the 
duty of removiag over the publie streets 
night soil kept in temporary receptacles, 
yet if they did not shoosé to make any 


`a fine.” 


such notification the whole burden of such 
removal was thrown on the osoupier. And, 
in! aid of this ognstrustion, reliause is 
placed on sestion 218 which ia the alter. 
native to saction 217, the language of whioh 
is as follows: “The hava m3y contract 
with the oosupier of any building or land 
to remove nightsoil from latrines ‘or 
oess-poola therein or thereon or to 
remove any other offensive matter or 
rubbish generally from such building or 
land on sush terms as to timesand periods 
of removal and other matters as to the 
said Chairman seem suitable and on pay- 
ment of feer,” ets. I am quite olear that 
sections 217 and 218 sover the sama ground 
and that it is impossible to infer from 
section 218 that if the Chairman doas not 
contract and if he does not by notification 
“require” under sestion 217 the duty is oast 
on theocssupier of the building of remov- 
ing night soil along the publio road in spite 
of the fast that this duty is thrown on the 
Municipality by sestion 216, 

Another sestion relied on by the respond- 
ent is sestion 221, whish provides that; 
“Byery occupier of A building or land who 
keeps for more than twenty-four hours, or 
otherwise than in a proper receptacle any 
night goil or other offensive matter in gaoh 
building or on the roof thereof or in‘ any 
out-building or yard or on any pavement or 
verandah attached or belonging to susah 
building or on aueh land, shall be liable to 
This is the seotion relied on by 
Mr. Ramesam as being the legislative 
provision for which this portion of the Aat, 
headed “General Sanitary Regulations,” was 
enacted. As was pointed out above, this 
method of sonstrustion ignores the soheme 
of the Act and it is nesesary, therefore, to 
read the section in such a manner as not to 


“gonfliét with seotion 216, the opening sestion 


of this group of “General Sanitary Regula- 
tions.’ There is no difficulty in doing this. 
The duty of removal being thrown on the 
Mnunisipality by sestion 216, the objest of 
this section is to penalise persons who do 
not make arrangements nesessary for the 
Munisipalities carrying into effeet their 
duty of removal. It also punishes tha 
improper deposit of night-soil in any build. 
ing which is offensive to publio health, 
Sestion 220 whieh immediately precedes it 
indieates that section 221 must have a 


Vol.-L1X] 


limited meaning for section 220 enacts that 
when a notifieation has been issued under 
gestion -217 and the. honse-holder has pro- 
vided a moveable reseptisle as required by 
the Municipality, then if he does not depasit 
therein all night soil or other offensive 
matter or keep the same in readiness, 
poreened from publie view, he shall be liable 
to fine. Seostion 220 having provided for 
“oases arising after notification section 221 
applies fo cases where no contrast has been 
given for the removal from a building or 
land. and also I have no doubt for eases 
where such a oontraot has been made, It 
would be impossible to sontend that, where 
a notification under section 217 has been 
issued and a suitable moveable reseptaole 
supplied and kept in readiness soreened from 
publio view, there still remained the duty on 
the house-holder of removing the night soil 
from sush receptasle over the publio road. 
This has not been suggested bnt the 
alternative suggestion is, to my mind, as 
great a violation of the provisions, as 
this would be; for it amounts to this, 
that wherea Municipality has not issued 
such a notifisation for the provision of 
the reseptasles there is cast on the pnblis 
the duty of removing the night soil from 
the latrines the whole way to the depot. 
It is obvious that if such a duty had 
been intended by the Aot no Mun‘sipality 
would be so foolish as to insur the 
liability for oarrying the night soil from 
the private premises te the depot in return 
for a provision by the bouse-holder of a 
mioveable reseptacle kept in readiness, I have 
little doubt that seation 217 was intended to 
make the execution of the duty oast on 
the Municipality under seotion 216 of 
removal from latrines more simple in 
operation and I am olear that’ if the 
Municipalities do not’ choose to issue such 
a notification they sannot impose upon 
the oeoupier of the building a higher 
liability where no sush notification has 
been issued then there remains the duty 
east on the honse-holder of making sueh 
arrangements as will enable the Munioipality 
to perform the duties ast on them by 


section 216, This can be done either through | 


a sontrast by the house-holder with the 
Municipality under sestion 218 or, in the 
absense of ruah a sontract, the house-hloder 
may by himself make sueh a provision 
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Whether the Munisipality, in the absense 
of a notification under section 217, oan 
be sompelled to enter the premises and 
remove the night soil, ete, over the 
private land of a house-holder is a matter 
I do not propose to deside at present. 
But, bearicog} in mind that sestion 218 
enables the Municipality to aontraot for 
this work, I am inclined to think that a 
house-holder cannot even under the wide 
words, of sestion 216 throw this duty on 
the Municipality. Where we find two 
provisions, sections 217 and 22), under 
whioh a Munisipality may by notification 
give direstions for the removal to a 
place of access by carts of night soil 
and where under sastion 218 the house. 
holder can enter into a contract for thig 


work with the Municipality, it would be 
strange if, in the absence of sash A 
notification and in the absence of a 


contrast, this duty was imposed on the 
Munioipality. This question is not, however, 
before us and I express no final opinion 
on it. The fees were admittedly levied 
for the ‘removal over the publio roads to 
a Municipal depot and I am olear that 
the levy of sush fees is beyond the powers 
of the Municipality. I agree, therefore, 
with the Subordinate Judge that the 
plaintiffs are entitled to recover three 
years’ fees paid under protest and would 
restore his decree with oosts of the 
plaintiffs throughout here and in the lower 
Appellate Oourt, 
is GC. P, 


Appeal allowed, 


LAHORE HIGH COURT. 
Orvin Revision Patrtion No. 480 or 1920, 
Desember 9, 1920, 
Present :—Mr. Justise Martineau, 
Taz Firm KNOWN AND Srriep as Haji PIR 
MUHAMMAD.SADR.UD.DIN, 


AMRITSAR, tarovgs SHAMS UD-DIN» 


PLAINTIPI— PETITIONER 
Versus 
KHAIR UD-DIN—Derenpaxr 
— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O. Inr, 1 (a) 
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(iii) -Small Cause Court—~Procedure—Issues not 
struck—Case involving many questions——Duty of Court, 


Although under the law a Small Cause Court is 
not required to frame issues, yet where the matter 
in dispute i is not very simple and various questions 
arise for decision, the Court should indicate to the 
parties what the points aré on which evidence has to 
be adduced and give them an apportunity to produce 
their evidence thereon. 


Petition under section 25 of Aot IX of 
1587, for revision of the deeree of the Judge, 
Small Qause Court, Amritsar, dated tha 
20th Maroh 1920, 


Sheikh Niaz Muhammad, for the Petitioner, 
Mr. Ghulam Rasul, for the Respondent, 


JUDGMENT,—The defendant bought a 
certain quantity of skins and took them to 
the shop of the plaintiffe, who are commission 
agents. The plaintiffs paid for the defendant 
the prise due to one firm from which the 
defendant had bought some of the skine, and 
they sold all the sking for Rs, 232-2-3, They 
sue for what they allege is due to them on the 
account, 


The lower Court has dismissed the suit 
on the ground that the' plaintiffs acted with- 
out authority in selling the skins for so low 
a price. 

The plaintiff applies for revision and the 
main argument on his behalf is that he was 
‘not given a proper apportunity of proving 
his oase, the lower Court not having indicat. 
ed the points which he was required to 
prove. 


There seems to be foree in this contention. 
Tt is true that, under the law, a Small Cause 
. Court-is not‘required to frame issues bat the 
present case was one in whish it was 
nesessary to indieate to the parties what the 
points were on which evidense had to be 
addueed. The matter was not a very simple 
one, a8 there were various questions whioh 
arose. The defendant admitted in his atate. 
. ment of the 20th March that he had left the 
akins at the plaintiffs’ shop for sale. He said 
he never permitted them to sell the lot for 
Rs. 262-2-3, But did he give any instraotions 
at all or fix a reserve price? If not, were 
the plaintiffs justifled or not in selling the 
skins for Rs, 262-2-3? The lower QOourt 
says they ought not to have taken the 
responsibility of selling so many skins for 
that price when they had paid a mush 
higher prise for a smaller. number of skins 
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to the persons from whom the defendant-had 
bought the skins. Butthe skins were sold 
by plaintiff several months after the defend- 
ant had bought them, and questions may 
arise as to whether tha prise obtained for 
them by the plaintiffs was a fair one at the 
time when they sold them, whether or not 
they acted with reasonable diligence whether 
they should have sold the goods earlier than 
they did, or whether they should have 
waited longer than they did before selling. 


Then, it id to be observed that in the pleas 
filed by the defendant on the 10th March 
the question of the authority of the plaintiffs 
to sell the goods for Rs. 232 2-3 was not 
raised, so that the plaintiffs could not be ex- 


‘pected to produse evidence on the point at the 


next hearing. It was only on the 20th 
Maroh that the defendant ‘said he had not 
permitted plaintiffs to sell tha “sking for 
Rs. 262 2-3. The plaintiffs replied that it 
was not their eustom to obtain such authority 
and that they had sold at the market rate. 
They were not, however, given time to 
prove that authority was not necessary, or 
what the market rate was on the day of the 
sale, but the Oourt at onse proceeded to give 
judgment, 


I think the oase is one in which tbe points 
whioh have to be determined should be 
stated for the information of the parties, who 
should then be allowed. to produse their 
evidence thereon. 

I asoept the applieation, set aside the 
desree of the lower Court, and remand the 
oase to that Court, under Order XLI, rule 23, 
Oivil Peoosdure Ocde, for fresh disposal with 
reference to the above remarks., Oourt-fee 
on the applisation to be refunded. Other 
costs to be sosts in the case. 

Application accepted; 
Oase remanded, 


Vel, LIX) 
GANPAT RAO MOHITZY 0. EESRIGHAND, 


NAGPUR JUDIOLAL COMMISSIONER'S 
COURT. 
Oivi Revision No, 133 op 1919, 
July 17, 1920, 
Present :—Mr, Hallifax, A. J, ©. 
. GANPAT RAO MOHITEY—<Avorion- 
i PoxcHaseR—APPLICANTs 
l l versus 
KESRICHAND AND otneas—AvoTION- 
‘Purcsaser, Deore- HOLDER AND JODGMENT- 


Desror—Non-APPLioanT , 
Civil Procedure Code (Act V of 1908), O, XXI, r. 86-— 
Euecution of decree—Sale—dAuction-purchaser, deposit by 
— Failure to deposit balance of purchase-money— 
Deposit, when may be refunded. 


' Where an auction-purchaser, after depositing the 
required quota of the purchase-money, fails, forsome 
good reason to the satisfaction of the Court, to 
deposit the balance, the matter is one in which 
the discretion given to the Court by Order XXI, 
rule 86 of the Civil Procedure Code, should be 
exercised in his favour, and the amount deposited 
refunded to him. 


Civil revision against the order of the 
Additional District Judge, Nagpur, dated the 
20th Maroh 1919, in Exeoution Case No. 26 
of 1917, i 
` Mr. B. B. Pendharkar, for the Applicant. 


JUDGMENT.—Ganpatrao Mohitey, the 
applicant for revision, purehased a house 
at Nagpur in anuation-sale for Rs. 3,030 on 
29th November 1918 and deposited Rs. 875 
on the same day as one fourth of the 
purchase-money. This is slightly in 
excess of the sum required, whish is only 
Rs. 757-8-0. He had to deposit the balance 
in fifteen days, that is, by 14th Desember 
1918, but did it on 19th Desember 1918, 
five days late. His explanation whioh 
is accepted by the Additional District 
Judge and seems true enongh, is this, 
Ten days after the sale he ressived a 
message to say that his brother and 
daughter had been attasked by influenza at 
Khursapar, about 30 miles from Nagpur, 
and he was obliged to go there at once 
and remain in attendance on them for 
some time, Also, while-there, he suffered 
himself from an attack of malaria. He 
was unable to arrange for the payment of 
the money from Khursapar, but did so 
as soon an he was able to return to 
Nagpur, 

* On 6th February 1919, the date fixed 
for confirmation of the sale, the Court ordered 
the property to be re-sold besause the balance 
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of the purohase-money had not been pasid- 
within the time allowed by law, and issued 
notice to fhe purohaser to show eause why 
the one-quarter which he had deposited 
should not be forfeited under Order XXI, 
rule 8%, of the Oivil Prosedure Oode,. A 
payment of Rs. 3,500 by the judgment-debtor 
in part satisfaetion of the deeree was also. 
recorded. On 20th Marsh 1919 the learned: 
Judge heard the purchaser but rejected. 
his applisation for a return of the Rs, 757-8 0 
and ordered its forfeiture, remarking 
that he ought to haye deposited the 
balanse during the ten days before the 
sale and his departure for Khursapar. He 
appears to have had in mind the prineiples 
laid down by Stanyon, A. J. C., in Kedarnath 
v. Zumberlal (1), that a litigant who leaves 
a matter to the last moment is guilty of 
negligenss, and is not entitled to any. 
ecosideration if some unexpested or unfore- 
seen sontingency takes him beyond the 
last moment. It is to have this order of 
forfeiture set aside that the austion-pur- 
chaser now applies in revision. 

I doubt very mush whether rule 86 
of Order XXI makes it compulsory that a 
re-sale shall be ordered in osireumstanees 
like those of the present oase, and leaves 
the Oourt no power to sonfirm the sale, 
This appears fo have been assumed in the 
lower Court but we are not soneerned 
with that matter, as the applisant asks 
for nothing but the setting aside of the 
order of forfeiture and the return of 
his Rs. 757-8.0, and this appears to me 
very olearly a oase in whieh the diseretion 
given tothe Court by Order KAT, rule 86, 
ougbt to have been exercised in his favour. 
Leaving the payment to the tenth day of 
the fifteen allowed does not indieate that 
negligence of which Stanyon, A. J. O., spoke 
in Kedarnath vy. Zumberlal: (1). It is 
assepted as true that he was unable to 
sond the money from Khursapar or get 
it paid in by some other person, and his 
good faith is sufficiently established by 
his having deposited it immediately on 
his return to Nagpur only five daya late, 

It is further to be noted that the 
wording of rule 86 of Order KAL alearly 
indisatas an intention that it is not for- 
feitare which is to be regarded as the 


(1) 37 Ind, Oas, 603; 12 N. L. R, 171, 
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normal sourse in the absense of sause 
shown to the sontrary, but rather the 
return of the money to the auction- 
purehaser. Forfeiture, the rule says, may 
be ordered if the Oourt thinks fit and suoh 
forfeiture oan only be justified as a 
penalty in order to prevent that laxity 
and delay which result in waste of the 
time of the Court and the parties. It 
must not be used as a meansof bringing 
money into the coffers of the Government, 
Here there was delay but no‘ laxity. 
For these reasone, I think the learned 
Judge was wrong in exersising the dis- 
sretion vested in him by Order XXI, 
' rale 86, in the way he did. The order 
of forfeiture is acsordingly set aside and 
it is ordered that the sum of Rs, 757 5.0, 
after defraying the expenses of the 
sale thereout, sball be refunded to the 
applisant. As the non-applicants were not 
really interested in the matter at all and 
made no appearance, I make no order as 
to aosta, 
Application allowed, 


od saa 


LAHORE HIGH GOURT. 
Sxoonp Civic Appzan No, 611 oF 1920. 
November 25, 1920, 
resent :—Mr. Justise Wilberforas. 
NARAIN DAS—Puaintirs — APPELLANT 
versus 
MAHNGA RAM AND 0OTHERS—- 


DEFENDANTS— RESPONDENTS. 
Hindu Law—Joint a a KA — Re-union — 
Question of law. 


The question of the re-union of a Hindu family 
and the facts relevant to prove such a re-union 
are matters of law.[p. 707, col.Jl.] 


Second appeal from the decree of the 
Distriet Judge, Montgomery, at Lahore, 
dated the 7th January 1920, affirming that 
of the Munsif, Ist Olase, Montgomery, 
dated the 4th August 1919. 

Mr. Kanwar Narain, for the Appellant. 

Mr, Badar-ud- Din Qurezht, for Mr, Brij 
Lal, for the Respondents. 

JUDGMENT.—In this gase one Bul Chand 
had four song of whom plaintiff and defend. 
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ant No. 3 were the issue of one mother 
and defendants Nos. | and 2 of another 
mother. There were sonstant disputes bet. 
ween the two brartohes of the family and 
Bal Chand in his lifetime divided the bulk 
of his moveable property, giving outstanding 
debts of Rs. 9,000 to tke plaintiff and 
defendant No, 3 and the sume share to 
defendants Nos, 1 and 2 who wera both 
minors. After this, Bul Chand and bis two 
minor sons eontinned to live togather 
and Bul Chand managed their pro. 
porty for them. He has now died and- 
the dispute is with regard to the property 
left by him. Defendants Nos. 1 and Z 
stated that Bul Chand remained joint with 
his two minor sons and that they wera: 
therefore, entitled fo the property left by 
him. This was found to ba the oase by 
the first Oourt, and the lower Appellate 
Court, in a judgment whish has dealt little 
with the point in dispute, bas agreed with 
the írat Court and against this desision 
a second appeal has been preferred on 
the ground that the desision is not based 
on the evidence on the record and that, 
although it ig a finding of faot, it is liable 
fo be set aside, 

After a perusal of the record 1 find that, 
as a matter of fast, there is no justification 
whatever for the finding of the lower Ap- 
pellate Court. Dafendant No, 2as a wit- 
ness himself admitted that all the four 
sons were heirs of their father. Defendant 
No, l in a oase desided after Bul Chand’s 


death Panjab Ram versus Bul Ohand, made 


two applications for the deoree being set aside 
and for the impleading of Bul Chand’s four 
sons as his legal representatives. There 
were only two witnesses for the defense 
produced in the oase, we, Dogar Ram, a 
grand-pusle, and Mangu Ram, They both 
stated that, after the partition of the move- 
able property, Bul Chand kept some out- 
standings as his own share. Further, after 
tke division of the ontstandings during Bal 
Chand’s lifetime he himself sold on behalf 
of his minor song their share, vtz , Rs. 9,000, 
to the plaintiff. A dispute followed and 
Bul Chand had to sue defendant No, 1 and 
in his suit he dessribed himself as the next 
friend of the minors. All these fasts show 
beyond any doubt whatever that Bul Chand 
did not remain joint or re-unite himself with 
his two minor songs. The judgment of tha 
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CHANDOO V., PARBHOO, 


lower Appellate Court is, therefore, sontrary 
to law, inasmuch as if is entirely opposed 
to the evidence on the rasord. Itis also 
liable to be set aside on second appaal as the 
question of the re-union of a Hindn family 
and the fasts relevant to prove such a 
re-union is a matter of law. 

The lower Appellate Court also erred 
in desiding that “there is no evidense as to 
said by the plaintiff to be 
due under bahis, ete., no such bakis being 
produced nor deeds, ets. As to the ornaments 
and cattle, eto., there is no evidence on the 
record as to this, what if is or where it 
is.” This point waa not in issue between 
the parties, as the first Court merely framed 
One preliminary issue as to whether Bal 
Qhand remained joint with his minor sons, 

I acoept this appeal and hold that the 
plaintiff has proved that he is entitled to 
a share of the moveables left by Bul Chand 
and remand the sase to the Trial Court for 
a decision as to the value of these move: 
ables. The costs of thisappeal will be costs 
in the sauss and the Courtefee on the memo- 
randum of appeal be refunded. 

Appeal accepted, 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Crvin Apprat No. 153-B or 1919.. 
i June 25, 1920, 
Present :— Mr, Maonair, A. J, O. 
OHANDOO—DEFENDaANT—ÅPPELLANT 
VETSUS 


PARBHOO —Pcaintise —RESPONDENT, 
Evidence Act (I of 1872), s. 116—Lessee denying 
title of Lessor to lease—Estoppet. 4 


Where a person executes a lease in f&vour of 
another, he is estopped from denying that other’s 
title to grant the lease, it being immaterial whether he 
was the tenant of some other person before the exe- 
cution of the lease. 


Appeal from the desree of the Additional 
Distrist Judge, Akola, in Civil Appeal No. 7 
of 1919, dated the 12th April 1919, 

Mr. D. T. Mangalmurts, for the Appel- 
lant. 

The Hon’ble Sir Bepin Krishna Bose, fov 
the Respondent, 
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JUDGMENT.—The plaintiff alleged that 
the fields in suit had been leased to the 
defendant for one year. The defendant 
denied the lease and denied plaintiff's 
title to lease. He stated that he had been 
holding from the rightful owner for about 
25 years. In a rejoinder the plaintiff did 
not deny that the defendant had been in 
possession for many years but relied on 
the fact that the lease was in his favour. 
The learned Sub-Judge held that the de- 
fendant had executed the lease in favour of 
the plaintiff and that the defendant was 
estopped from questioning plaintiff's right 
to sue. He, therefore, passed a decree in 
favour of the plaintiff, This desres was 
upheld in first appeal. 


In seaond sppeal it is urged that, as the 
defendant had been in posseasion.for long, 
sestion 116 of the Indian Evidense Aot 
hed no application, The point in issue 
is dissussed on pages 799 and 80l of 
Woodroffe and Ameer Alis Law of Eyi. 
denea, 6th Edition, A tenant who was 
alraady in possession bat had paid rent 


‘ or otherwise asknowledged the tenancy is 


entitled to show that he did so through 
ignoranse, fraud, misrepresentation or 
mistake. But where in a snit for rent 
the tenant denied the exeoution of the 
kabultyat propounded by tha plaintiffs, 
pleaded that it was forged and denied 
payment of rent nnder it to the plaintiffs. 
and failed to establish these pleas, it was 
held that the tenant was not entitled to 
prove that the plaintifs were not his 
landlords although he had not been industed: 
into the land by the plaintiffs, 


In the present oase the first question to 
bs considered is, whether the defendant 
was a tenant of the plaintiff, As he 
did not some into possession by ths 
license of the person in posaession he is 
not debarred from shallenging the title of 
the plaintiff unless he ia a tenant, but 
there is a finding of faot, whioh is binding 
upon me, that the defendant executed 
the kabuliyat. He might have urged 
that he had exesnted under fraud or 
gosrcion but he has not done so. Ia. 
virtue of the admission in the kabulsyat 
it must be held that he is the tenant of 
the plaintiff. This tenancy aommenced' 
when the kabuliyat was executed, It is 
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immaterial whether he was the tenant of 
some other person before exesution. He 
cannot, therefore, deny the title of the 
plaintiff. 

The remaining grounds of appeal need 
no further sonsideration. Section 116 of 
of the Evidense Ast estops the defendant 
from disputing the fasts which these 
grounds urge should have been decided. 

The appeal, therefore, fails and is dis- 
missed. Costs on appellant. 


Appeal dismissed. 





LAHORE HIGH COURT. 
Seconp OC:vin Arraga No. 130 or 1920. 
Desember 1, 1920. 
Present: —Mr, Justise Wilberforas. 
> Tap Frau LADHA RAM-WADHAWA 
RAM, razroves LADHA RAM— 
PLAINTIFF — APPELLANT 
versus 
MUHAMMAD AND ANOTHER— D:FENDANTS 


~~ RESPONDENTA. 
Interest- Agreement to pay interest, absence of, effect 
of —Delay in bringing suit, effect of. 


A creditor is entitled to a reasonable rate of 
interest where it is obviously not the intention of the 
parties that the money should be retained by the 
debtor free of charge. 

Delay in bringing a suit ig no good ground for 
refusing interest, 

Seoond appeal from the deorse of the 
Distriot Judge, lLyallpore, dated the 5th 
August 1919, reversing that of the Munsif, 
First Class, Jhang, dated the 3lst Maroh 
1919, 

. Mossrs. Des Raj Sawhney and Mutand Lal 
Puri, for the Appellant, 

Mr, Devs Dayal, for the Rəspondenta. 

JUDGMENT. —In this case the plaintiff 
sued upon a balanos of Ry, 500. The 
lower Appellate Court has held tbat this 
balanso is not proved but that a previnas 
entry of Rs. 402.2.4 is proved and has sae. 
eordingly granted a deoree for this sum bat 
has refused any claim to interest. The 
balance in question was dated 27th Desember 
1913. The lower Appellate Court has refused 
interest on tho grounds that it is not shown 
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that any rate of interest was spesifically agreed 
upon ; that the plaintiff has unnecessarily de- 
layed the sase, and that he has already sharged 
some interest as kate Finally, he says that 
he is not sure whether the item of Rs. 292 
was paid in fall. As for the lower Ap- 
pellata Court’s remark that itis not sure 
that Rs. 292 were paid in fall, this remark 
sannot ba sonsidered seriously owing to the 
fast that the defendants: themselves admitted 
this item. The delay in bringing the suit 
is no good grcund for refusing interest; the 
defendants have had the use of the plaint- 
iffa money. Lastly, the District Judge was 
uncertain whether interest was speoifieally 
agreed upon, and this appe irs to be a finding 
of faot that no specific rate of interest was 
agreed upon, It, therefore, remains to eon- 
sider whether, legally, interest should have 
bean granted or not. 

Counsel for the appellants urged that the 
Interest Aot was not exhaustive and that 
the Court had power to grant iiterest. On 
this point he sited-Muhammad Abdul Gaffur 
y. Hamida Beevi Ammal (1), alao Murlidhar 
y. Mulchand (2), and Khetra Mohan Foddar vy, 
Aswint Kumar Saha (3), Paintiff is entitled 
to a reasonable rate of interest when it is 
obviously not the intention cf the parties 
that the money shonld be retsined by the 
defendants free. of sharge, vide Raghu Mal 
y. Bandhu (4). I sonsider, therefore, that 
the lower Appellate Court was legally in 
error in not granting interest, and I aesept 
the appeal to this extent that I award 
interest at the rate of 12 per oent. per 
annum from the date of the balanse till the 
date of the decree, Plaintiff will get his 
proportionate o sts in all Oourts. 


Appeal accepted., 


(1) 62Ind Cas. 595; 25 M I, 
456; (1919) M. W. N. 484; 42 M. 
(2) 62 Ind. Oas. 958. 
(3) 45 Ind, Cas. 667; 22 0. W. N. 488, 
(4) 110 P. R. 1908; 196 P, W, R, 1908, 


T. 242; 86 M, L. J. 
631, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. > 
Givi, Reyrsron No. 102 or 1919, 
Jnly 20,1920, 
Present: —Mr. Hallifax, A. J. O. 
JAGO -— DEFENDANT —APPLICANT 
versus 


MAHADEO —Pcatntive —Non-Appr icant, 

Limitation Act (IX of 1908), s. 20—Payment of 
intereat ‘as such’, when may be availed of to obtain 
extension of time— Appeal, second — Question of pay- 
ment, whether can be raised, 


In order to obtain the benefit of an extension of 
the period of limitation under section 20 of the 
Limitation Act by virtue of a payment of interest 
“as such” there must be something to indicate 
that the debtor made the payment with the inten. 
tion that it should be taken in reduction or satisfac. 
tion of interest due; the mere appropriation of the 
payment by the creditor towards interest is not 
such an indication nor is the fact that interest was 
due at the date of the payment. The fact that 
the amount paid and the amount due for interest 
were exactly the same, may amount to such an 
indication. [p. 709, col, 2.] 

The question of the payment of interest "as 
such” is a question of fact, and a plea that such a 
payment has been made cannot be raised for the 
first time in second appeal. 


Revision of the order of the Additional 
Distrist Judge, Nagpur, in Civil Appeal No, 
237 of 1918, decided on 18th February 1919. 

Mr, M. R. Bobde, for the Applicant. 

Mr. D. P. Tiwari, for the Non-Applisant. 

JUDGMENT.—The plaintiff sued the 
defendant for payment of money dus to him, 
bringing his suit within time by producing 
a ruju or acknowledgment of the debt 
executed by the defendant on Jeth Badi 
14th of the Fasli year 1824, eorresponding 
to 12th July 1915. He filed his suit on 
Sth July 1918, that is just four days 
before it was time barred, and he further 
alleged a payment of Rs. 40 on 30th July 
1916, out of which in the plaint he appro- 
priated Rs, 29-11-0 to the payment of 
interest and the rest towards principal, 
On an allegation made by the defendant 
it was found that the date had been wrongly 
entered on the ruju whioh had really been 
exeouted on Jeth. Sudi 14th, corresponding 
to 27th June 1915, so that the suit was 
filed eleven days too late. On appeal to 
the Oourt of the Distriet Judge the finding 
in regard to the date of exeoution of the 
ru, was upheld but the plaintiff's claim was 
held to be in time under sestion 20 of the 
imitation Act, 
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The sixth paragraph of the judgment 
of the Appellate Court whieh contains all 


there is on this point ia aa follows :— 


“Payment of Rs. 40 was made on 30th 
July 1916 and this payment was not denied 
spesifically and, asoording to rule 5 of Order 
VIH of the Oivil Prosedure Gode, it must 
be deemed to have been admitted. Part of 
the payment was made towards interest 
as auch and, therefore, the suit is within 
time according to seation 20 of the Limita- 
tion Act,” 


It is slear that the learned Judge entirely 
overlooked the very important words “as 
such” in the section to whieh he refers, 
In Motammad Abdullah Khan v, Bank Instal. 
ment Company Limited in Liquidation (1) 
these words .were explained to mean that 
there must be something to indisate that 
the debtor made the payment with the 
intention that it should be taken in redus- 
tion or satisfaction of interest due and 
that mere appropriation of the payment by 
the ereditor to interest is not sueh an 
indication. The same principle was laid 
down earlier by Ismay, J. O., in Gopal Rao 
y. Ohindhu (2). It is now urged that the 
mere faot that the interest was due at the 
date of the payment is suffsient indieation 
of the intention of the debtor. It appears to 
me to be an indieation of an exrastly contrary 
intention, if it oan be salled an indieation st 
all, besause where simple interest is payable, 
as here, it is -to the debtor's advantage to 
have the payment taken in reduetion of 
the principal, and in a oase of compound 
interest it makes no differenes in the amount 
of the debt but payment towards interest 
gives a fresh start for limitation. Sush 
an indisation might conseivably be found 
in the fact that the amount paid and the 
amount due for interest were exastly the 
same, but that is not the ease here. 

This matter of the payment of interest 
as suoh is obviously a matter of faot and 
the plea that snoh a payment had been 
made sould not be desided or even raised 
in the Appellate Oourt. There were no 
materials whatever before that Court for 
a desision of the issue and it was too late 
for the plaintif to make this allegation 
of faot which he had all along omitted to 


(1) 2 Ind, Cas. 879; 81 A. 495; 6 A. L. J. 611, 
(2) 16 0. P. L, B, 29; 
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make. This partioular allegation it was 
specially - insumben$ on him to make in 
his plaint under Order VII, rule 6, of the 
Civil Prosedure Code, and the nesesaity 
for it was bronght to his notise later by 
thé.-defendant’s plea that the suit was 
barred by time counting from the date of 
the uju, the plea on whioh- the whole case 
was fought, For these reasons, I do not 
think that he is entitled to ask that the 
sase should be remanded for the production 
of evidence and a decision on the issue 
whether the payment of Rs. 40 was a pay- 
ment of interest as such. Indeed, it is hard 
to say fromthe sase as it stands how there 
sould possibly now be any unfabricated 
evidence on tbe point to produce. If the 
plaintif has to forego payment of a debt 
otherwise ‘justly due to him it is through hig 
own negligence. The extraordinary habit 
of postponing every kind of business in the 
Courts to the last possible moment was so 
deseribed by Stanyon, A. J. C., in Kedarnath 
v. Zumberlal (8). He has only himself to 
thank and is not entitled to any considera- 
ion, The suit was barred by time and 
should have been dismissed. The deoree of 
the Appellate Court is accordingly set aside 
and that of the first Court dismissing the 
anit is restored. The plaintiff must pay the 
sosts of this application and of the appeal 
in the Court of the Distrist Judge. 


Appeal allowed. 


(3) 87 Ind. Cas, 503; 12 N. L. R. 171. 


LAHORE HIGH COURT, 
Miscertangzous First Oivin APPEAL No, 936 
l or 1917, 

Desember 14, 1920. 
Present:—Mr, Justiee LeRossignol and 
Mr. Justies Wilberforse. 
KISHEN CHAND—Derenpant— 

APPELLANT 
Eus 
SOHAN LAL AND OT» ER8——PLAINTIFEL-— 
; -| . RESPONDENTS, © ` 
Provincial Insolvency Act (HI of 1907), s 16— 


OASES, [1991 


Mortgage.decree—Application for personal decree, 
whether new proceeding—Grant of personal decree, 
whether remedy. 


An application under rule 
Civil Procedure Code for N sn a 
anew proceeding but a continuation of the original < 
suit, and does not comeunder the bar of section 16 
of the Provincial Insolvency Act. [p 711, col. 1.] 
The issue of a personal decree against a mortgagor 
is not the grant to the mortgagee of a remedy 
against the mortgagor within the meaning of 
elit 16 of the Provincial Insolvency Aot. [p. 711, 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, First Olass 
Delhi, dated the 5th February 1917, 

Mr. Manohar Lal, for the Appellant, 

. Mr. M. 8. Bhagat, for the Respondents. 

JUDGMENT.—The facta ont of which 
this appeal arises are as follows :— 

The appellant was adjudicated insolvent in 
January 191), Ab tbab time he was defend- 
ing a sase for resovery of Rs. 69,346 80 on 
a mortgage-deed, in spite of his adjndisatian 
he, continued the defence of the suit and the 
first Court decreed it against him. 

He then came op to this Court in appeal 
and was successful in obtaining a modifioa.- 
tion of the original deores, in that a prelimi- 
nary deoree for the sale of the mortgaged 
property was passed but plaintiff was left at 
liberty to apply, subsequently, fora personal 
decree against appellant in the event of the 
sale proceeds proving insufficient to meet 
the prinsipal and interest due on the mort- 
gage and the oosts of the oare. 

On the happening of this sontingency the 
plaintiff moved the Oourt of first instanee to 
take action under Order XXXIV, rule 6 
Civil Procedure Code, and a personal dearee 
for the balance due issued againat defendant. 

In appeal it is contended that the defend. 
ant’s insolvency was a bar to the grant of 
the desree and section 16 of the Provinsia] 
Insolvetey Act of 1907 as well as Mamraj 
v. Birjłal (1) are referred to, 

Seotion 16 of the Aot provides that no 
creditor in respect of any debt provable 
under the Aot shall, during the pendency of 
insolvency proceedings, have any remedy 
against the insolvent, nor shall he sommense 
any suit or legal prooreding without the 
leave of the Court. 

The Aot is silent with regard to the 
sontinuation of a suit, but the sontinuation 
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of a suit or defense by the Ressiver is oon- 
templated by seation 20 (d) ‘of the Act. 

Now the application by the plaintiff under 
Order XXXIV, rule 6, Civil Prooedure Code, 
was olearly not a n3w proceeding, but a 
sontinuation of the original suitand such was 
held to be its nature in Mamraj v, B8irjlal 
(1), so that it does not some under the bar 
of sestion 16 of the Provinsial Inaolvansy 
Aot as a new proseeding. 

We hold farther that the isaue of the per- 
sonal desrae was not the grant to the plaint- 
iff of a remedy against tbe appallant within 
fhe meaning of the seation. 

A deeree is not a remedy for a civil 
money (sic! but merely a step towards the 
remedy. The remedy is the benefit aseruing 
to the creditor through the oxsaution of his 
deores, ïi ¢., the compensation sesured to him 
in execution, That remedy he san secure 
only through the Insolvənsy Oourt by prov- 
ing his debt. 

The Allahabad ruling above sited, with 
all deferense, we are unable to acsept both 
because we do not regard a deosree as a 
remedy and also because all the provisions 
of the English Ast have not been reprodused 
in the Indian. 

Sestion 10 (2) of the English Bankruptey 
Aot empowers a Court to stay any action, 
execution or other legal procsss against 
the debtor, or to continue them, if it sees 
fit, but there is no similar provision in the 
Indian- Ast: sonsequently the desisions of 
the English Oourts in questions of stay of 
action owing to insolyensy are not sure 
guides for the Oourts of this sountry. 

Moreover, if the words shall “have any 
remedy’ area bar to the sontinuation of a 
guit, then they are irresonsileable with the 
provision that a suit may be eontinued on 
terms, 

On grounds of expediensy, it is ebviously 
desirable that the Court whioh kas fully 
sonsidered all the evidenss and has studied 
all the aspects of the ease should deside on 
the merits and then leave the desree-holder 
to seek his remedy in the Insolyenoy Oourt. 

We accordingly dismiss the appeal with 
oosts, 

Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
“ Seconp Orvie Appeat No. 115-B or 1919, 
July 17, 1920. R 
Present ;—Mr, Kotval, A. J. O. 
DATTATRAY A— PLAINTIFF —APPELLANT 
TET KN 


RAJAYA — DEFENDANT — RESPONDENT. 
Hyderabad Assigned Districts Land Revenue Code, 
1896, ss. 72 (2), 78 (4), scope of—Section 78 (4), 
whether confined to cases under section 72 (2), 


Section 78 14) of the Hyderabad Assigned Districts 
Land Revenue Code, is general in its application ta 
tenants and is not confined to cases where the rent 
of tenants falling under section 72 (2) alone is 
sought to be enhanced. Once the rent ofa tenant 
of whatever class he may be, is sought to be enhanced, 
provided itcan be legally enhanced, clause (4) of 
section 78 comes into operation. [p. 712, col. 1] 


Appeal against the judgment of the Diatriat 
Judge, Amraoti, in Civil Appeal No. 181 of 
1918, ‘desided on 18th Jannary 1919, arising 
out of Civil Sait No. 57 of 1917, desided on 
28th August 1918, by the Subordinate Judge - 
Yeotmal. i 


Mr. M. F, Joshi, for the Appellant. 
Messrs. M. Gupta and S. O, Dutt Ohoudhary’ 
for the Respondent, 


JUDGMENT.—The finding that the de. 
fondant was an annual tenant was acsepted 
in the lower Appellate Court and ia not 
shallenged here. On the 6th July 1912 the 
plaintiff-appellant gave the defendant a notioa 
of enhancement of rent from the Ist April 
1913 under sestion 78, clause (8) of the Hyder- 
abad Assigned Distriota Land Revenue Oode, 
asking him to vasate the land by the 3lat 
Maroh 1913 in oase he did not agres to tha 
enhansement. The present suit is for rent 
for thres years at the enhanced rate with 
interest and for possession. 

The first Oourt passed a deoree for 
sugh rent as it deemed just and reason- 
able with interest, and deslared that the 
defendant was liable to be ejesied if he 
failed to pay the sum desresd bya fixed 
date. Ihe District Judge confirmed the 
deoree, 

In second appeal it is contended that, in — 
a ease where the annual tenant is required 
to pay an enhanoed rent, clause (4) of sestion 
"8 does not apply, and the Court eannot 
gointo the question of the reasonableness 
of the enhansement and deeree ejestment 
only in default of payment of sueh rent ag 
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-it deemed reasonable. Iam unable to accept 
this eontention. Olause (4) is general in 
its applioation to tenants and is not confined, 
as contended by thelearned Advocate for the 
appellant, to oases where the rent of tenants 
falling under section 72, olanse (2), alone is 
sought to be enhanced. In my opinion, ovce 
the rent of a tenant, of whatever class he 
may be, is sought to be enhaneed, provided 
it ean be legally anhanoed, slauee (4) somes 
into operation. 

, It is next urged that, inasmuch as the 
plaintiff notiees the tenant to vacate in 
default of his agreeing to pay the ens 
haneed rent, it must be deemed to be one 
also under section 79, clause (2), This 
sontention cannot be sustained. The plaint- 
iff: himself professes to issue the notice 
under section 72, slanse (8), as the heading 
of the notice, Exhibit P 2, shows and it 
is also clear that his intention was pri- 
marily to claim an enhancement and continue 
the tenancy at the enhanced rent and not 
to eject the tenant unconditionally. 

The appeal fails and is dismissed with 
eostes, 
Appeal dismissed, 


LAHORE HIGH COURT. . 
Secorp Oivin ArpgaL No. 160 or 1920, 
Desember 9, 1920. 
Present:—Mr. Justies Martineau. 
HIRA AND oTHERS— DEFENDANTS— 
APPELLANTS 
tersus 

| SARDARA— Prarxtir¥, HAZARA — 

VENDOR— GIANA AND cTazrs— 


l DEFENDANTS——RESPONDENTS. 

Pre-emption—Sale to several vendees—Indivisible 
_ transaction—Some vendees having rights equal to pre. 
envptor—Transfer by other vendees in favour of person 
having similar rights, effect of. 


The effect of a sale being indivisible is merely to 
+ prevent some of the vendees from defeating a claim 
for pre-emption by pleading that their rights are 
not inferior to the plaintiff's although the rights of 
the others are infeiror. But theclaim can nevertheless 
be defeated if, before the suit is instituted, those 
vendeea whose rights are inferior sell their share 
to a person who has an equal or superior right to 


that of the plaintif. [p, 713, eel. 1.] 
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Sesond appeal from the deoree of the 
Distriot Judge, Ladhiana, dated the l6th 
Ostober 1919, modifying that of the Munsif, ` 
First Class, Ludhiana, dated the lyth May 
1919, ° 

Lala Har Gopal, for Dr. Nand Lal, for the 
Appellants. 

Lala Balwant Rat, for the Respondents. 

JUDGMENT —Hazare, defendant No. 1, 
sold the land in suit for Rs. 600 to defend- 
ants Nos. 2 to8. The plaintiff, a collateral 
of the vendor, has sued for pre-emption. 
Defendants Nos. 2 to 5are also sollaterals 
of the vendor. Defendants Nos. 6 to 8 are 
not, but they say they sold their half share 
to Bhag Singb, another collateral of the 
vendor, and Bhag Singh was sonsequently 
added asa defendant. 

The Munsif found that the plaintiff was 
more nearly related to the vendor than 
defendants Nos. 2 to 5 and Bhag Singh 
were, and that whatever rights Bhag Singh 
had he had lost by not buying the entire 
property. He also found that the alleged 
sale to Bhag Singh was fistitions, and that 
the transaction, whieh sonsisted in an entry 
in the vatwart’s roznamcha, took place after 
the institution of the suit. He passed a 
decrees for possession of the land subject 
to the payment of Rs. 300. Defendants Nos, 
2 to 5 and Bhag Singh appealed to the Dis. 
triot Judge. 

It was admitted by plaintifi’s Counsel at 
the hearing of the appeal before the District 
Judge that the plaintiff and the appellants 
had equal rights of pre emption, but if was 
sontended that Bhag Singh’s title was defes- 
tive because he had purshased only half the 
land from those vendees who were not related 
to Hazara, (namely, defendants Nos. 6 to 8), 
although the sale by Hazara was an indivisi- 
ble transaotion. 

. The District Jadge agreed with this 
aontention and held that the plaintiff's title 
was superior to that of the vendees. He then 
went on to find that the full prise entered 
in the deed had been paid, and he modified 
the deoree to the extent of enhansing the 
amount payable by the plaintiff to Rs. 600. 
Defendants Nos. 2 to 5 and Bhag Singh have 
filed a sesond appeal in this Court, and the 
plaintiff haa filed sross-objestions in regard to 
his costs. 

No authority is sited before me whish 
supports the view of the learned Distriet 
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Judge that, beosuse the sale by Hazara was 
an indivisible one, the purehaser from some 
of the vendees of their share is not entitled 
to resist the slaim on the ground that his 
right of pre-emption ik equal to the plaint- 
iff’s. The offest of the sale being indivisi- 
ble is merely to prevent some of the vendees 
from defeating the slaim for pre- -emption 
by. pleading that their rights are not in- 
ferior to the plaintiff's although the rights 
of the others are inferior. But the olaim 
ean, nevertheless, be defeated if, before the 
suit is instituted, those vendees whose rights 
sre inferior sell their share to a preson who 
has an equal or superior right to that of 
the plaintiff and this has been held in Mughal 
v. Jalal (1), hia is a oase on all fours with 
the present, 

„If; there ee Bhag Singh pandhan the 
share of defendants Nos. 6 to 8 before the in. 
stitution of the suit, the plaintiff's olaim would 
‘fail... It is urged for the respondents that 
Bhag, Singh is more distantly related than 
the ‘plaintiff to the vendor Hazara, and that; 
ti erefore, his right of pre emption is inferior, 
but I eannot entertain this argument as it 
was admitted at the hearing of the appeal 
before -the Distriat Judge that the plaintiff: 
and Bhag Singh had equal rightsof pre emp- 
tion. 

The question whether there was in faot. a, 
sale to Baag Singh before the institution of 
the suit has. yet to. bo? “gone into. ‘by the 
Jower Appellate Oourt. It is true that the 
Distriot Judge says, near the beginning of 
his judgment, that the vendor’s non-relatives 
sold’ -their share to Bhag Singh on the 16th- 
November 1917, but it would seem that he 
was only. assuming .this to be a fast for 
the purpose of his argument, for he has- 
not attempted ftc-ednsider the evidence on 
the point, notwithstanding that the finding 
of the Trial Court was that there. was no 
genuine sale at all, and that the transaation 
whioh took plase was of a date subsequent to 
the suit, 

The oase will, therefore, have to be re- 
manded, 

I assept the appeal, set aside the decree of 
the lower Appellate Court, and remand the 
oase to that Court under Order XLI, rale 23, 
Civil Procedure Oode, for a fresh desision of 
the appeal before it after the question of the 


k (1) 69 F. B, 1898, 


alleged sale to Bhag Singh has been doter- 
mined. I dismiss the arosa objections as tha 
fading on the question of prisa was against 
the plaintiff. 


Court-fes on the appeal in this Court $o 
be refunded. Other 02363 to bə ooste in the. 
0480. - 


Appeal accepted. 


BOMBAY HIGH COURT. 
Civiu ENTRAORDINARY Apetication No. 273 
or 1917, 
July 22, 1920. . | 

Present: —Sir Norman 'Maoleod, KT, Chief 

Justice, and Mr, Justice Fawoott. | 

’ VISHNU DHONDDEV PALKAR— 

PLAINTIFE— APPLICANT ; 
versus 
RAMPRATAP DAULATRAM MARWADL 
~— DEBENDANT— OPPONENT, 

* Civil Procedure Code (Act V of 1908), s. 116, .0. 
XXXVIII, r. 10—Attachment before judgment—Pros 
perty sold — Decree passed ~Proceeds of sale attached 
and recovered by another decree-holder against same 
judgment.debtor—Suit to recover share, dismissal of— 
Revision. 


1 
kis 


: Certain perishable property belonging to a defend- 
ant having been attached before judgment and 
sold, the sale-procesds were paid into Court to the 
credit of the suit, Bventually, a decree was passed 
in the suit, but before the decree-holder conld 
apply for execution a-person who had previously 
obtained a decree against the same judgment-debtor 
obtained an order of attachment and payment of. 
the sum lying in Court, and the money was paid to 
him. The subsequent decree-holder thereupon 
brought a snit to recover from the prior decree- 
holder the amount which he would have got out of 
the moneys attached if there had heen rateable 
distribution. The suit was dismissed. In revision : 

Held, that the plaintiff not having at once applied 
for execution of his decree to make his position 
thes his suit had been rightly dismissed, - tb 714, 
col, 2 


Civil extraordinary application Swaine 
the order passed by the Distriet Judge, 
Satara, in Miseellaneous Applieation No, 71 
of 1917, confirming the deeree passed by the 
First Class Subordinate Ba af Astara, in 
Sait Ny. 779 of 1916, 


` 
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VISHNU DHONDDEV PALKAR Y. RAMPRATAP UAULATRAM MARWADI, 


“Mr, Nilkanth Atmaram, for the Appli- 
oant. 
Mr, K. N. Koyajee, for the Opponent. 


JUDGMENT, 

: Mao.gop, O, J.—The petitioner filed Sait 
No. 71 of 1916 in the Sabordinate Judge’s 
Court at Satara against one Kondanmal 
and applied for attashment before judgment, 
The attashment before judgment was granted 
and the property, being of a perishable 
nature, was sold and the sale-proseedr, viz, 
Rs. 420, were paid into Oourt to the credit 
of the suit. Eventually, a decree was pissed 
in the suit on the 10th of April 1916. 
The plaintiff should then have applied for 
exesution, but it wag not necessary to apply 
for a re-attasohment of the property, besause 
after the desree wss passed the proparty 
remained -in detention. Then the opponent, 
who had previously got’ a desree against 
the same defendant, applied for exesution 
on the 7th of April and asked that the 
sale-proceeda, whieh were lying in Oourt 
to the sradit of the petitioner’s suit, be 
attaghed. = That he sould do under rule 
10 of Order XXXVIII. The opponent's 
applieation for attachment was heard on 
the 13th of April and an order was made 
for attashment.. On the 19th of April the 
opponent obtained ` an order for payment 
and the money was paid -to him, The 
petitioner meanwhile had not applied for 
the exesution of his desree-as he had not 
got a aopy of the desrese, Then he brought 
Suit No, 779 of 1916 against the opponent 
to resover the amount of Rs, 174-50 
whish he said he would have got out of 
the moneys attached 
rateable distribution. His suit has been 
dismissed by the learned Subordinate Judge 
and. also by the Distriot Judge i in appeal, 

' The question before us is, whether there 
hás been any material irrégularity whioh 
would entitle us to interfere-.in revision. 
No doubt,- onthe face of it, ib seems a 
very hard” oase, and if the -attashing Court 
Had olearly done what it ought not to 
haye -done,: or left’ undone. what it ought 
to have done, and the lower Courts in the 
present suit filed by. the petitioner had 
failed in their duty to observe that, then 
it. might be said that there wa” a material 
irregularity which would entitle us to interfere. 
But, although it may. be said that the attach- 
ing Oourt, before it paid out the proceeds 


if there had been 


of the petitioner's attashment to the oppo- 
nont, ought to have given the patitioner 
notice as a matter of equity, still I cannot 
ge3 anything in the Code whisk: makes it 
nesessary for the attaohing Court to giva 
sash notiss, Until the petitioner appliel 
for attashmeat, no doubt the money was 
Iying in Court, detained for bis benefit, buh 
still availablo for any deorae-holder of tha 
same defendant. if a deorse-holder applied 
for attashment of those monəys whish ware 
being dətained, the Oourt was bound to 
grant such an application. If the Oourt 
hal given notise to the petitioner, and he 
had made an applisation for the exeqution 
of his deoree, the Court might then have 
said that he was entitled to rateable dis» 
tributon. It ssems to me that the patitioner, 
having got his deores, failed to observe 
that there was a risk of his losing the frnits 
of his attashment. He did not apply to tha 
Court at onoe to confirm the previous attash- 
ment; in other words, he did not apply 
for the exesution of the desree, so as to 
make his position sesure, I sannot say, 
therefore, that there has been any material 
irregularity in the proseedings of the 
lower Oourf in dismissing the petitioner's 
suit. 

The Rule, therefora, 
sosta. 


will be dissharged with: 


Fawoetr, J.—I agree. But I think the 
ease suggests the advisability -of a Rule 
being made under the powers sonferred 
on the High Oourt, requiring a Court in 
such sa case to issues notiee to the person 
at whose instanee the property sought to 
be attached is already under attashment 
before judgment prior to directing a dis- 
posal of sush property in exesution of a 
desres, 


Rule‘ discharged, 


Vel, LIX} 
HONDA BAM V. HOTU RAM, 


LAHORE HIGH COURT. 
Miscetcangous Seconp CIVIL Appeal 
No. 1226 or 1919. 

December «6, 1920, 
Present:—~Mr. Jastise LoRossignol and 

` Mr. Justices Abdul Raoof. 
HONDA RAM AND orgers—DerenDants— 
APPELLANTS 
VOTEUS | 
HOTU RAM AND OTBERS—PLAINTIER3;— 
RAM KISHHN—Derenpant— 


RESPONDENTS, 
Civil Procedure Code (Act F of 1908), O. XLII, r. 1 
(4)—-Appeal from order of remand—-Findings of fact, 
whether can be questioned, 


The policy of the Legislature being not to allow 
a secend appeal on facts, the appellant, on an appeal 
from an order of remand is not entitled to question 
the findings of fact recorded by the Appellate Court, 


Miseellaneous sesond appeal from the order 
of the District Judge, Multan, dated the 
14th April 1919, reversing that of the 
Sénior Subordinate Judge, Multan, dated the 
17th June 1918, ' 


The Hon'ble Pandit Sheo Narain, R., B., 
for the Appellants. 
Bakhshi Tek Chand, for the Respondents. 


: JODGMENT.—This appeal arises oub of 
a suit for the redemption of a mortgage 
dated the 25th of June 1897. The suit was 
rezisted upon various grounds, one of which 
being that the document though in appear- 
anse a mortgage-deed, was really a sale deed, 
and the transaction was that of a sale and 
not that of a mortgage. In support of this 
sontention, the terms of the mortgage deed 
were relied upon and oral evidense was 
ealled to prove the intention of the parties. 


The Ccurt of first instance gave effect 
to this contention and dismissed the 
suit, 


An appeal was preferred by the ‘plaintiff 
to the lower Appellate Court whiéh, after 
going into the evidence, has come to a 
different sonolusion and has set aside the 
deeree of the Court of first instanse on the 
preliminary point on whioh the judgment 
of the Oourt of first instance was based. 
Toe lower Appellate Court has made an 
order of remand under Order XLI, rule 23, 
Civil Prosedure Oode, remanding the case 
ta.the Original Court for the desision of 
the remaining questions arising in the 
gase, i m El E : 


4 
trew o A wet. ENEH 3 Huw oa y 


INDIAN OASES, 


715 | 
BAMCHANDRA GOVIND V, JAYANTA RAVJI. 


An appeal has been preferred to this 
Oourt under Order KLIH, rale (13 (u). 
Mr. Sheo Narain Counsel for the appellant 
has attaoked the finding of faot arriyed 
at by the lower Appellate Court and has 
contended that this being a first appeal from 
order, he is entitled to challenge the findings 
of faot of the Oonrt below. He has alsa 
contended that the lower Appellate Court 
has wrongly exaluded oral evidence under 
sestion 92 of the Evidenoe Aot, 

This argument ignores the fact that, in 
spite of holding that .oral evidense was 
inadmissible, the Court has actually oon- 
sidered the evidente and has held it to ba 
insufficient and unreliable, The question 
whether on an appeal from an order of 
remand an appellant is ‘entitled to question 
the findings of fast recorded by the Appellate 
Court was oonsidered by a Bensh of this 
Coart in Sawan Singh v. Mothu (1), and was 
answered in the negative. The learned Judges 
of the Oalontta High Court also expressed the 
same opinion, 

We ourselves feel not the slightest dif. 
culty in coming to the same sonalusion, 
The policy of the Legislature being not to 
allow a seeond appeal on facts, it is diffisult. 
to se3 how the appellant eoming in appeal 
uncer Order XLII, rule (1) (u) can ques: 
tion findings of fact in this Court. à 

- We are olearly of opinion that the findings 
arrived af by the lower Appellate Court 
are findings of fast and cannot bs questioned. 
We accordingly dismiss the appeal with 
sosts, 

Appeal dismissed, 


(1) 28 Ind. Cas, 817; 85 P. R. 1914 J 
1914; 120 P, W. R. 1914, aka Kak. 


Ie, 


BOMBAY HIGH COURT, 
Secony UiviL Appeat No, 799 op 1919, 
July 26, 1920. 

Present :—Sir Norman Maaleod, Kr, 
Chief Justice, and Mr. Jnstioe Fawestt. 
RAMCHANDRA GOVIND THO WARE— 
DEFENDANT — Å PPELLANT 

versus ? 
JAYANTA RAVJI PARAWAT— 


PLAINTINF — RESPONDENT. 
Emecution of decree—-Enecuting Oourt, who 


2 . i ys fe 
go behind decree—Jurisdiction of Qourt, ce 


wow w ww 


716 
RAMOHANDRA GOVIND V, JAYANTA RAVJI. 


: The only question with which an executing 
Court has jurisdiction to deal ig the question whether 
the application for execution should proceed, it has 
no jurisdiction to deal with the question whether the 
decree should stand or whether it should be set 
aside on any of the grounds on which a decree can 
be set aside, 

' Sesond appeal from the decision of the 
Diatriet Judge, Sholapur, in Appeal No. 22 of 
1818, reversing the desres passed by the 


Sesond Olass Subordinate Judge at Madha, . 


in Darkhast No. 222 of 1917. . 
Mr. P, B., Shingne, for tha Appellant. 
Mr. K.N, Koyajes, for the Respondent, 


JUDGMENT., 

Macteop, O. J,—~-In this case a desree was 
passed on a private award directing the 
judgment debtor to pay the deeree-holder 
Rs. 900 by annual instalments of Rs. 100 
each. It also dirested that in sase two 
instalments wera in arrears, the desree- 
holder should resover the whole ‘sum at 
once by sale of two lands belonging to 
the judgment debtor. Default having been 
made the deeree-holder filed a darkhast for 
the resovery of the whole sum, The 
judgment-debtor esontended that before the 
award was made, whioh resulted in the 
deeree in question, the deeree holder agreed 
to advanee him Rs, 200 as a fresh loan 
and tbat that sum was inoladed in the total 
of Rs. 900. He thus practically said tbat 
as Ramehandra, the deeree-holder, had 
not. paid him Rs, 200 as agreed, ths 
decree was vitiated by fraud. The Trial 
Judge same to the sonslusion that it was 
not open to the jadgment-debtor to raise 
this esontention in the oase, He also found 
that if was not proved that tho. decree- 
holder had agreed toadvanse the judgment. 
debtor Rs. 2C0 or that that sum was inoluded 
in the desretal amount. He, therefore, 
directed that exesution should proseed, 

In appeal both these’ findings were 
reversed, the learned Judge soming to the 
sonelasion that the judgment-oreditor agreed 
to advanse Rs. 200 to the judgment-debtor 
as sorsideration for hia consenting to a 
desree passed in terms of the award, 
He also eame to the sonclusion that the 
award was. a bogus one, and that, there- 
fore, the Gourt had, on the true istate of 
facts coming to its nojise, the power to 
yaeate the desree passed on such g bogus 
ward and to prevent the abuse of the prosess 
of the Oourt,, The Judge, therefore, vacated 
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the desrəe, reyaryed the deoree of the lower 
Oourt and dismissed the plaintiff's applisation 
with gosts throughout, 


Whatever powers the Court had to deside 
questiona relating to the exesution of the 
decree, we are of opinion that it 13 pecfectly 
slear that the Court had no power to 
deal with the desree itself. The Oonort 
exesuting the deores sannot deal with the 
question whether the desree shculd stand ` 
or whether it should ba set aside on any 
of the grounds on which a _ deoree 
oan be set aside. In Chintaman v. 


, Chintaman Bajaji (1) it was held thaf the 


validity of a.desrea where execution is 
sought cannot be disputed in execution 
proceedings under sestion 244 of the Oivil 
Prosedure Code. It will be noted -that 
in this oase all that the judgment debtor 
pleaded was that he kad not reossived the 
Rs. 202 additional advange whioh wasthe 
indasement held out to him to sonsent 
to the ‘lseres for Ke. 900 instead for 
Rs. 700, But the learned Appellate Judge 
went a great deal further than that 
and dealt with the question whether the 
Court which passed the deeres on the 
award was justified in so doing. It ig 
quite true that eases have been known where 
a money-lender, as a condition for advancing 
money, induees his borrower to sonsent to 
a bogus award on which a desree is passed, 
It may be that in this oase this ypartioular 
award desree was passed by means of 
sash an arrangement, But whether that 
was so or not it is perfectly elear that 
the executing Court had no jurisdiotion to 
deal with the question, and the only 
question with which it had jurisdiction to 
deal was the question whether the darkhast 
should proeeed. 

The deoree of the lower Appellate Court 
must, therefore, be set aside and the order of 
the Trial Court restored with sosta inthe 
Costa 
of the Trial Oourt to be determined in 
exeoution. 


Fawoarr, J—lIcouour. Seation 151 of the 
Civil Prosedure Code was cited as giving 
the lower Appellate Oourt authority to 
interfere in the way it did. Bat, as 
was railed in Bauusing Ragho v, Ohagamran 

(1) 22 B, 475; 11 Ind, Deo. (N. g.) 899, 


-3 


Vel, LIX] 
'  - HANSKUARBAL V., IMAM ALI. 


Harchand (2), that sestion was slearly not 
intended: to give authority to superior 
Oourta by way of sonferring supplemental 
jurisdiction to that sonferred by section 115 
of the Oode. The only legitimate ways in 
which the 
I ean see, be set aside are under section 115, 
Civil Procedure Code, as was done in the 
ease of Velchand v. Liston (3), or by a 
separate suit, 
Decres tet aside, 


(2), 45 ‘Ind. Cas. 552; 42 B. 363; 20 Bom. L. R. 343, 
(3) 25 Ind Cas, 871; 16 Bom. L. R, 617; 38 B. 639, 





NAGFUR JUDICIAL COMMISSIONER’S 
COURT. 
Secisp O:viz Apesat No, 321 or 1919, 
July 30, 1920. 
Pressnt:—Mr, Halifax, A. J.O. 
HANSKUARBAI—Drvsxpanr 
— APPELLARY 
versus 
IMAM ALI—Purarntirt—Respoxpent. 
Muhammadan Law —Wakf—Mutawalli— Minority, 
whether-absolute bar to valid appotntment—Appeal~ 
Plea of minority not taken in Trial Court, whether per- 
missible in appeal, 


A minor can be validly appointed a mutawalli 
of wakf property under Muhammadan Law if he has 
attained puberty (bulug) and has understanding 
(aql) anda person who has completed his fifteenth 
year may fairly be presumed to have attained both 
these, both under section 114 of the Evidence Act and 
the Muhammadan Law. 

A plea as to the incompetency of a plaintiff, who 
describes himself as a minor suing through his next 
friend, to be a mutwallt of a wakf on account of his 
minority, which ia not taken in the Court eof first 
instance nor mentioned in the petition of appeal, 
cannot be raised for the first time in the course of 
argument in the appeal. 


Appeal against the deoree of the District 
Judge, Nagpur, in Civil Appeal No, 135 of 
1918, desided on the 24th Marah 1919, 

Mr. N. K. Vaidya, for the Appellant. 

Dr. A, 8S. Gour and Mr. K, L. Daftari, for 
the Respondent. 

JUDGMENT.—The plaintif sued as 
mutawalli of a wakf and dessribed himself 
in the plaint as a minor suing through 
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his next friend. In the sourse of the argu- 
ment in appeal in the Court of the Distrist 
Judge, it was sought on behalf of the de- 
fendant to take the plea for the first time 
that the plaintiff was notsompstent to be-s 
Mutawal¢ on account of his minority. This 
plea had not been taken in the Court of 
first instanee nor mentioned in the petition 
of appeal, and the learned Judge held that 
it was then too late to raise it. On this 
point the defendant has. some up in second 
appesal.: The plaintiff was stated in evidenag 
by his own father to be 15 or 16 years 
ald on 3lst January 1918, That would make 
him very near or over 18 to day. He ap- 
peared in this Oourt during the hearing, 
and his appearance fully justifies this eon. 
elusion, 

2. Itic, however, by no means clear that 
the plea of minority if taken would have 
the immediate suscsss the defendant seems 
to anticipate, It certainly was held in Hasan 
Raza Sahib v. Haran Ali Sahib (1) that a 
ehild of 1l sould not be a mutawall:, bnt 
that was not beosuse he had not attained 
the age of 18 bat beeause, as had been 
laid down by Mr. Justice Ameer Ali at 
page 219, ef seg of the report of his judg- 
ment in Piran v, Abd-ol Karim (2), “puberty 
(bulug) and understanding (aql) are neaes- 
sary in all oazes to a valid appointment,” 
and a shild of 11 sould rot be supposed to 
have attained either. It is not minority 
that is required in a mutawalli, bat puberty 
and understanding, and the plaintiff may 
fairly be presumed to have attained both 
these on the completion of his fifteenth year, 
both under gestion 11l4of the Evidense Ast 
and also under the personal law to whioh 
be is sukjeot, as explained at page 42 of 
Ameer Ali's Muhammadan Law. 


Further, in the judgment in Piran v Abdool 
Karim (2) oases are mentioned where, ao- 
cording to the sustom cf a partisular dargah, 
a child might hold the office of mutawalli 
and if the defendant had taken the plea, 
now sought to be put forward, at the pro- 
per time, the plaintif would have had an 
opportunity of answering it by one or more 
pleas of fast. It wae, therefore, mueh too 
late {o ask to be allowed to put forward 


(1) 88 Ind. Cas. 528; 40 M, 9415 5 L. W, 419, (1917) 
M. W, N. 389; 33 M. L, J. 348. f 
(2) 19 0, 203; 9 Ind, Dec. (N, s.) 581, 
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BABUSING RAMCOHANDEA RAJESHIRKE V. PANDU TATYA KATE, 


this plea of mixed law and faotin the Oourt 
of the District Judge in appeal. In any 
gase, as has been shown above, the plea 
would be of no avail. í 

The third ground of appeal is a direst 
attaok on a olear finding of pure fact and 
sannot be supported in thie Court. The 
fourth and last urges that the plaintiff's 
decree for possession should be made oon- 
ditional on hia refunding the Rs. 300 found. 
to have been paid to Gous Ali Shah, his 
predecessor on the gaddi, In regard to this 
the learned Distriot Judge wrote: On 
the fourth ground it is enough to say that 
there is no proof that the money given to 
Gous Ali Shah banefited either the trast 
or the plaintiff personally.” To this I might 
add that it hasall along bean the defend- 
ant’s ease that Gous Ali Shah was selling 
the land to her husband as his own personal 
property, and in that case the natural inference 
would be that he treated the sale-proseeds 
as his own. The appeal fails and is dismissed 
with costs. 
Appeal dismissed. 


——— ee, 


BOMBAY HIGH COURT. 
Secoxp Civit Appeat No. 558 ov 1919. 
July 27, 1920. 
Present :-—~Sir Norman Macleod, KT., 
Chief Justiee, and Mr. Justice Fawoett. 
BABUSING RAMCHANDRA 
’ RAJESHIRKE——PLAINTIFF APPELLANT 
versus 
PANDU TATYA KATH— Derenpant— 
RESPONDENT, 

Landlord and tenant—Tenant acquiring permanent 
vights by adverse possession —Burden of proof—-Notice 
to landlord. 

Where a tenant wishes to acquire permanent rights 
of tenancy by adverse possession, he must give the 
landlord specific notice of his claim. | 

Appeal from the desision of the First 
Class Subordinate Jodge, A. P., at Satara, in 
Appeal No. 683 of 1917, amending the decree 
passed by the Subordinate Judge at Patan, in 
Civil Suit No. 558 of 1919, i 

Mr. P. B. Shingne, for the Appellant. 

Mr, K. N. Koya‘ee, for the Respondent. 

JUDGMENT.—This. appeal must be 
allowed. me ; 


t 


The plaintiff sued to recover possession òf 
the suit lard from the defendant. The Trial 
Court found that the defendant had perfested 
his olaim to mtrast rights by adverse posses- 
sion, but that the plaintif was entitled to 
olaim enhanced rent, In appeal the finding 
as regards the mtrast tenare was affirmed; 
but plaintiff’s slaim for enhanoed rent was 
disallowed, the Judge holding that the 
defendant ought to have been givan an 
opportanity to lead evidence as regards that 
olaim, The plaintiff aould only. olaim 
enhanoed -rent by local usage, or prescription 
or agreement. 

We think that the decision of both the 
Courts that thedefendant had aucseeded in 
proving his slaim to hold asa permanent 
tenant by adverse possession cannot be sup- 
ported. Referense may be made to Budesad v, 
Honmanta (1) where it was held that where 
a landlord seeks to recover from his tenant 
possession of land in his tenant’s ocanpansy, 
and the latter alleging a perpetual tenancy, 
ausoessfnlly resists on that ground the land- 
lord’s attempt to dispossess him, the tenant 
may, after the statutory period has expired, 
plead limitation in bar of a subsequent suit 
in ejectment by the landlord, The question 
then arises, ifthe person in oseupation of 
the landas a tenant can assert permanent 
rights of tenancy and san aoguire such rights 
by adverse possession, when does time begin 
to run against the landlord ? The Judges said 
(page 516): 

“Wa do not say that a tenant by a false 
allegation as to the terms of his tenanoy, 
though continuously repeated, oan salter 
thosa terms. Such allegations do not 
necessarily throw upon the landlord the 
onus of refuting them by suit... scrcceccscee 
But where a landlord seeks to resover 
possession of land in his tenant’s oseupancy 
from the tenant, and the latter, on the 
allegation of a perpetual tenansy, sassessfully 
resists the landlord’s attempt to dispossess 
him for the statutory period, tke ourrent 
of authority to whish we have referred, 
in ‘our Opinion, establishes that the law 
of limitation san be successfully pleaded 
in bar of a suit in ejecbment by the 
landlord.” 

We do not think that the history of 
this case is a sufficient indication of. tha 


(1) 21 B. 509; 11 Ind, Dec, (N, s.) 841. 
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tenant’s olaim to set up a permanent 
tenancy ‘against the landlord, so that? the. 
onus of refuting the alaim by suit is 
nesessarilly thrown‘ upon the landlord. 
Neither the suits referred to by the lower’ 
Court, which were merely rent suits, nor 
the “suit of 1913 support the defendant's 
sontentiors. What is required is that 
when a tenant’ wishes to set up a larger: 
claim by adverse possession, the landlord 
mut have spesifis noties of his doing ao, 
In the last suit, which was filed in 1912, - 
if was. direstly in issue whether the’ 
plaintiff could recover the rent olaimed or 
whether the defendant wasa mtrasdar and 
had already paid the fixed rent whish 
she stated was all that she waa liable to 
pay. It: was nowhere suggested in that 
auié that the tenant had asquired a right 
fo remain in possession a3 a permanent 
tenant at a fixed rent by adverse possession. - 
It is only when this suit for possession 
has been filed that it is asserted that the 
defendant is entitled to resist the olaim 
for’ possession on the ground that, sinse 
the timè of his anaestors, he and his family. 
had been ia possession of the land as. 
mirasdars, 

The desrea of tha lower Court must be 
set aside anda decres must be passed in 
favour of the plaintiff for possession of 
the -siit ladd with rent at Rs. 24 8 0 for 
one year prior fo the suit and after suit. 
until pcssession. 


The defendant must pay the plaintifi’s 
costs throughout. 


: Decree set aside, 


CALCUTTA HIGH COURT. 
Apprit FROM APFELLATE Decerz No, 1382 
or 1918. 
July 5, 1920. 
Fresent :—Mr., Justise Teunon and 
Mr. Justice Newbould. ; 
HARISH OHANDRA GUHA— DEFENDANT. 
No, 1—— APPELLANT 
VETEUS 
NRIPENDRA COOMAR OHAKRAVARTI 
AND OTHERS~— PLAINTIFFS 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 66, scope of 
—HEwxecutton sale—Benami purchase - Certified pure 
chaser kept out of possession-——Real purchaser in pose 


session— Title of certified purchaser, eatent of —Bengal 
Tenancy Act (VIII of 1886), Sch HL 


hd 


Section 66 of the Civil Procedure Code is not 
restricted to benami purchases made by or on behalf 
of judgment-debtors, [p. 720, col. 2.] 


P., the landlord, purchased a holding at an exes 
cution gale benamt in the name of D. and the 
latter was certified as the purchaser. P., however, 
remained in possession of the holding for more 
than three years when he was dispossessed by D. P, 
thereupon brought the present suit to recover 
possession : 

Held, that as D. had been kept out of possession 
for a period of two years his title had become 
extinguished by virtue of the Third Schedule to the 
Bengal Tenancy Act, [p. 720, col, 2.] 


Appeal against the deoree of the Sub. 
ordinate Judge, 3rd Court, Daboa, dated the 
28th of February 1918, affirming that of 
the Munsif, 4th Court at Munshigunj, dated 
the 17th of February 1917, 


FAOTS appear from the judgment, 

Babu Upendra Kumar Mitter, for the Ap- 
pellant —The suit is barred by the proyi- 
sions of gestion 66 of the Oode of Civil Pro. 
cedure, The holding was purchased by the 
plaintiff at an exeontion-sale in the benamd 
of my olient. The plaintiff ir, therefore, 
presluded from denying the title of the 
certifed purshaser, 


_ Dr. Sarat Ohandra Basak (with him Babu, 
Orukramdas Ohakravarty), for the Respond- 
ents.—The object of seotion 66 of the Code 
of Civil Prosedure is to prevent benamt pur- 
chases by judgment. debtors in frand of their 
oreditcrs, See Bodh Singh Deodhooria v, 
Gunesh Ohunder Sen (1) and Ganga Sahai 


4 


Q) 12 B. L. R. $17 (P, C.); 19° W, R. 356; 3 Sar, P.O, 
J 258, 


TA 


y. Kesri (2). That seotion ie, therefore, not 
applisable to the present ease, Then, again, 
I rely on my possesion for more than two 
years after the auotion- purchase. Admitted- 
ly, Iam the landlord of the appellant. My 
possession for more than two years is suff- 
sient to extinguish the title, if any, of the 
appellant. See Bengal Tenancy Act, Sebe- 
dule II{, Moreover, the failure of the appel- 
Jant to assert his rights against me during 
my possession of the holding should be re- 
garded as a waiver or transfer. Sea 
Monappa v. Surappa (3). 


i Babu Upendra Kumar Mitter in reply.— 


There is no authority for the proposition 
that the general language of sestion 66 of 
the Code of Civil Prosedure must be restriot- 
ad to benam? purchases by judgment-debtors. 
Refers to Hanuman Persad Thakur v. Jadu- 
nandan Thakur (4). The dostrine laid down 
in Monappa v. Surappa (3) was not approved 
in Musammat Buhuns.Kowur v. Lalla Buhooree 
Dall (5). See also Bishan Dial v. Ghazi ud- 
din (6). s . 
i . JUDGMENT.. : È 
' Tývxox, J.—This appeal arises ont of a 
suit brought by the plaintiff fo recover pos- 
session of a pertain holding. 


- The fasts, as found by the Courts below, 
fre as follower: -The original tenant was 
defendant No. 6. In exesution of a deeree 
for arrears of rent the holding was pur.» 
shased by the landlord-decree-holder the 
presetit plaintiff, the plaintiff was put into 
possession on the-19th of March 1911, and 
sontinued in possession until April 1914 
when hè was dispossessed by defendant No. 1, 
the sertified purchaser acting in -sollusion 
with the other defendants, On these findings 
the suit was decreed in both the Courts 
below. Defendant No. 1 now appeals to this 
Court, and his oontention before us is that 
the suit is barred by reason of the provisions 
of section 66 of the Civil Prosvedure Code, 
The plaintiff-respondent, on the other hand, 


- (2) 30 Ind, Cas. 265; 22 O, L. J. 608 19 0. W. N. 
1176; 18 M. L, T. 208; 20 M. L. J, 329; 2 L, W, 837 
13 A. L. J. 999; 17 Bom. L. R. 998; 87 A, 545; (1915) 
M. W. N. 713; 421. A. 177 (P. O.) 
: (9) 11 M: 284; 4 Ind. Deo. (N. 8.) 163. 
(4) 29 Ind. Cas. 787; 20 0, W. N. 147; 43 O. 20, 
B Sar. P, O.. J. 69; 20. E. Re 871. Ae 
(6) 28 A, 175; A, W. N, (1901) 44, 
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oontends that-sestion 66 is not applicable, and 
further relies on his possession for more than 
three years after his purshase. 
. In support of the” plaintiff-respondent’s 
sontention reference has been made to 
sertain observations by their Lordships of 
the Judicial Committee in the cases report- 
ed as Bodh Singh Doolhoorta vy. Gunesh 
Ohunder Een (1) - and Ganga. Sahat - v. 
Kesri (2) to the effect that the intention of 
the section is to prevent or cheek bename 
purchases made by judgment-debtors in 
fraud of their oreditors. Bot we have not 
been referred to any oase in whioh their 
Lordships have definitely desided that the 
general language of sestion 66 must be res- 
tristed to benami purehases made by or on 
behalf of judgment-debtors, while there is a 
decision to the sontrary by a Divisional 
Bench of this Court in Hanuman Persad 
Thakur y, Jadunandan Thakur (4). i 
We have next been referred by the plaint- 
iff respondent to the case reported as 


` 


Monappa ç, Surappa (3). It is contended, on` 


the authority of that ocase, that defendant 


No. 1 being the father of the plaintiffs- 


tahstldar, his failure to assert his rights 


against the plaintiffs during the latter’s three: 


years’ possession should be regarded as a 
waiver or transfer. 
desided before the Transfer of Property Aot 
and, as pointed out in Bishan Dial v. Ghazi- 


ud-din (6), the dootrine- therein laid: down’ 
was disapproved by their Lordships? of the’ 


Privy Oounoil in Musammat Buhuns Kowur 
v. Lalla Buhooree Lall (5). 


The question then remains whether plaint- 


iff has acquired title by his possession for 
three years, Inthe eyeof the law, and on 
the case of defendant No.1 that defendant 
is the purehaser of the holding and ratyat 
of the plaintiff, plaintiff, the landlord, kept 
him out of possession for a period of three 
years, The period of limitation under the 
8rd Sohedale to the Bengal Tenancy Ast 
in such a case is two years. The title of the 
defendant has, therefore, been extinguished. 
In this view, this appeal is dismissed with 
costs. 
NEWBJVLD, J.—I agree. 


Appeal dismtssed, 


But that oase was: 


f 


™ Lal 
7 Lal 
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LAHORE HIGH COURT. 
First Civin Appgat No. 907 or 1917, 
May 15, 1920. 
Present: —Mr. Justica, Saott-Smith and 
Mr, Justice Abdul Raoof. 
INDAR SINGH—PLAINTIFE —APPELLANT 
: UerTsus 
FATEH SINGH—Dzrenpantr—Responpgat, 


Religious institution——Darbar Sahib at Amritsar— 
Granthi, office of, whether religious—Appointment of 
‘granthi, mode of —Office, whether descendible inherit. 
‘ance—Son, whether can succeed—Singh, who is—Injant, 
avhether can be Singh, 


The office of the granthi of the Darbar Sahib at 
Amritsar is a religious office and is not a descendible 
inheritance, so that a son, merely asa son, is not 
entitled to succeed to the office. [p. 780, col, 2.) ` 

Initiation as a chela is a necessary condition for 
the appointment of a granthi. The other necessary 
conditions are nomination, election and installation, 
[p. 729, col. 2.] 

In order to be qualified for the office of a grant 
it is necessary that the candidate must be a good Sikh 
and a properly initiated Singh. A Sikh is created a 
Singh by the ceremony called khanda ka pahul or 
baptism by the sword. This ceremony involves the 
uttering of certain mantras by the candidate and the 
wearing of the five Ks, therefore, an infant cannot 
‘become a Singh [p. 724, col, l; p.725, col 1] 


First appeal from the dearee of the 
Sénior Subordinate Jndge, Amritsar, dated 
‘the 28th June 1918, dismissing the suit, 

‘Messrs. Santandm, Muhammad Raf and 
‘Lala Moti Sagar, È. S. for the Appallant. 


Messrs, Beran» Petman,. Bakhshi Tek Ohand . 


and Hari Ohand, for the Respondent. 
f 


JUDGMENT —This was a suit brought 
by Bhai Indar Singb, minor son of Bhat 
Harnam Singh, dessased, head granthi of 
the Sikh Golden Temple ‘at Amritsar, for 
sucsession to the offisa of ‘the head granth: 
in the places of his father on the following 
allegations:—~ 
, That Bhar ja waha Singa, unele of the 
plaintiff, was the head gruntht of the Temple 
for about 25 years.; that before his, death, 
whish took plasa on the 14th of November 
1835, be had appointed Bhat Harnam Singh 
the father of the plaintiff, as his susesssor, 
having already initiated him as his chela (ser- 
vantor disciple) ; that after the damise of Bhat 
Jawahar Singh, Bhai Harnam Singh, - his 
brother, succeeded to the offisa of the head 
grantht and was installed on the gaddi of 
Nri Darbar Sahib; that he oscupied the offise 
for about. 23 years and sontinued to per- 
form the duties of the offise during the 
period; that Bhat Harnam Singh before his 


46 


INDIAN GASES, 


721 


death, which took plase on the 30th July 
1907, initiated the plaintiff as his chela 
and nominated him as his suscessor ; that 
assordingly the plaintiff had the right to 
suseeed to the office of the head granthr 
of the Temple on the groand that he wag 
the son and duly initiated chela and no- 
minated suocassor, and that his elaim to 
succeed was in accordance with the rule 
of sucsession obtaining -at the Golden 
Temple at Amritsar. The defendant to the 
suit is Bhat Fatah Singh whois actually in 
po:session of the office and is performing 
the neoessary duties in connection with it. 
Before the institution of the suit Bhat 
Fateh Singh had instituted a snit on the 
22nd of April 1913 against the present 
plaintiff for the resovery of pcssession of 
sertain properties to which he laid slaim 
by virtue of his right as the head granthi,. 
The suit for possession was based on the 
following allegation :—That Bhat Harnam 
Singh in his lifetime had initiated Bhat 
Fateh Singh as his chela and had nominated 
him as his snosessor, and that, accordingly, 
he had been formally installed on the gaddé 
of the Darbar Sahib with due formalities, 

The present suit was instituted on the 
27th of May 1913, ¢.¢., more than a month 
after the suit for possession. I6 was resisted 
on the following pleas:— 

(a) That Bhai Harnam Singh never 
initiated the plaintiff as his chela or appoint» 
ed him as his suceessor, he being only about 
a year old af Harnam Singh’s death. 

(b) That the plaintiff was not entitled 
to susssed tothe gaddi merely because he 


was a son as this was against the sustom 


obtaining in the religious institution of the 
Darbar Sahib regarding the sussession to the 
gaddi of head granthz, 

(c) That the defendant Fateh Singh was 
the chela as well as the nominated successor 
of Bhat Harnam Singh, and that as sush 
he had been installed on the gaddi, his title 
to sussession being publicly acknowledged 
by sants, mahants, sadhs, pujaris, granthts, 
the manager of the institution and the 
Deputy Commissioner, and that the plaintiff's 
mother and his other relations had asquieseed 
in his installation. 

In this suit for suosession the following 
reliefs were slaimed :—~ 

(a) A declaratory deeree in fayour of 
the plaintiff against the defendant to the. 


r 


Pal 


la 


. offerings received by 
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- ‘affest that tbe plaintiff is entitled to the 


office of head granthi and gadd! nashin of 
the: Darbar Sahib, Amritsar, in plase of 
the late Bhat Harnam Singh, and that 
the defendant’s oosupation of the office is 
quite unlawful and by way of usurpation ; 

- (b) The defendant may be removed from 


‘the office of the head granth? and the plaintiff. 


‘appointed to it ; 

(c) The defendant may be required to 
render account of the entire insome from 
him as head grantht 


: and gaddi nashin since the time of his 


appointment and a decree for the sum 


z that may be found by that aseount to have 


.» baen received by him may be passed in favour 


> of the plaintiff, 


: “In the suit for possession by Fateh Singh 


- the relief claimed was for reoovery of pos- 


‘pession of properties detailed in the lista ` 


. A. B. O. D. and E. on the ground that, as 


the lawfully appointed haad granthi, Fateh 


> Singh was entitled to the relief claimed. 


~ In addition to sertain preliminary 


issues 


. regarding the suffisienoy of stamp on the 
plaint and the maintainability of the . suit 


with reference to sestion 92 of the Code of 


¢Civil Prosedure, the following main issues 


(wera framed by the Trial Court :— 
# m * 


(3) What was the oustom obtaining 
rat the: Golden Temple, Amritsar, regarding 
. the ‘succession to the gaddi (office) of head 
*grantht of the Darbar Sahib P?  .. 

(4) Whether the plaintiff, fake, ‘Sing, 
“was initiated as. his chela and appointed ` 
‘as. his sucsessor by Harnam Singh, deceased, 
shead grantht Sri Darbar Sahib, Amritsar P 

In order to indisate more slearly the points 

raised by the parties, the following additional 
issues were added at a later stage :— 
- ..(5) If; Bhat’ Fateh Singh alone was 
‘made a chela and appointed as  sussessor 
by the deceased, is he entitled by sustom 
to succeed to the office of head granth? in 
the presence of his Guru’s son, namely, 
the plaintiff ? 

(6) if both were made chelas and no- 
minated suecessor by the deceased, then 
has the plaintiff a preferential right over 
a mere chela though installed publisly ? 

~,:C7) Is. thé defendant liable to dismissal, 
from the office of the head granthi i in apite 
ôf the- faot that -the cia is still a 
minor? ....*.. ‘ 
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(£) Is plaintiff entitled to nek for rendition 
of assounts re the offerings of the Sr: 
Darbar Sahib sollested by the defendant as 
head granthi ? . 

The Trial Uourt, after oonsidering all 
the evidenee, both dooumentary and 
oral, dismissed the suit of Indar Singh, 
plaintiff, in toto by its judgment, dated 
the 28th of June 1916. The result was 
that the defendant Bhat Fateh Singh was 
held to have been lawfully appointed as the 
suosessor of Bhat Harnam Singh to thè 
office of the head grantht. As a corollary 
_to this desisior, the suit for possession by 
Fateh Singh was desreed in part. From 
the decree in the suit for possession 
- Appeal No. 3009 of 1916* was instituted 
‘by Indar Singh in this Oourt,.- while 
Appeal No. 569 of 1916 against the desrea 
in the succession suit was preferred by him 
to the Court of the Distrist Judge, Amritsar, 
| This latter appeal was transferred to this 
Court by an order, dated the 26th of 
January 1917, and was numbered as Oivil 
Appeal No. 907 of 1917. Both these 
appeals baya eome up before us for deoi- 
sion as connected appeals. The evidence 
in one sase has‘been treated as evidence 
in the other and at the hearing, the Coun- 
sel for the respestive parties have freely 
. used and discussed the evidence to be found 
on the record of both the oases. In 
Appeal No. 300 of 1916 three paper. books 
have been printed, For facility of referenoa, 
‘we have marked paper-book~ printed on 
the 9th of September 1919 as book ‘A? 
and. the two smaller books as ‘B’ and ‘OC.’ 
No evidenes has been printed in Oiyil 
Appeal No. 907° of 1917, but it has been 
translated and typed on behalf. of Fateh 
Singh, respondent, and copies thereof have 
been supplied to the Counsel of the ap- 
pellant. Indar Singh ` by Mr, Petman,. 
Counsel for Fateh Singh, <- 

From the pleadings stated above, -t is 
slear that the cruesial issue arising for 
decision in this oase is relating to the 
precise rule of suecession to the offiad 
of the head grantht of the Darbar 
Sahib, It ia, therefore, necessary to asoer» 
tain those sonditiona whieh qualify a` 
slaimant to the gaddi. The first question 
whish requires _ determination -and whioh | | 


*Seo maa Singh v, Fateh Singh, 69 ind, Ons. 784, 
d 


- infra [Ed 
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-haa been argued as a preliminary point 
by the Counsel of the parties ie, whether 
the ofise of a head grantht isa religious 
offise or merely a secular appointment. In 
order to ba able to answer this question 
one must refer to the history of the 
Sikh religior, to find ont the origin of 
this offise.and ascertain the daties which 
ara to be performed by its inaumbant, It 
is well known that the Sikh religion was 
founded by Guru Nanak who is known 
and styled asthe first Guru of the Sikhs, 
After him nine more Gurus same in suasession, 
the last of whom was Guru Gobind Singh, 
These Gurus were looked upon as inosrna. 
tions of God. The Granth Sahib, or the 
religious book of the Sikhr, was osompiled 
by Guru Arjan. It is stated in the Third 
Volume of Masauliffe’s History of the 
Sikh religion in Ohapter VII, page 55, 
that Guru Arjan felt the necessity of 
laying down rales for the guidance of his 
followars in the performance of their daily 
religious duties and expiatory rights. Assord- 
tagly, he made plans for the compilation 
of the Granth Sahib. At Amritsar he oon- 
structed a tank, fook up his abode near it 
where he was acsompanied by a crowd of 
Sikhs. He osoupied himself with sollesting 
materials for the sompilation of the Granth 
Sahib and somposing hymns of his own. 
He, therefore, instrusted Bhat Budha to take 
his plase in the Har Mandar and do duty for 
him by giving religious instruotions to all 
who presented themselves. At the sonclusion 
of his task the Guru told the Sikhs that the 
Granth Sahib was the. embodiment of the 
Gurus and should, therefore, be held inextreme 
reverenoe. He then considered to whom be 
should entrust the sacred volume. He, 
therefore, desided to give oharge to Bhai 
Budha (vide Masauliffe’s History, pgges 59, 
60 and 65), Thus Bhat Budha was appointed 
‘the first grantht. The other granthis will be 
referred to in sussession later on when we 
come to deal with the line of sussesaion 
among the granthis after Bhat Budha the 
Gurus, being the inoarnations of God, religious 
instruotions used to be imparted by each of 
them directly in hia lifetime. After the 
Gurus the Granth Sahib was to be locked upon 
as the fountain of religious instrastions and 
inspiration. The head grantht waa to resite 
the Granth to the devout srowd of Sikhs who 
wora to come to the Sikh Temple at Amrit- 
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sar. The line ofthe Gurus same to an end 
at the death of the 10th and the last Quru, 
namely, Quru Gobind Singh. As all the 
Guru’s sons predeseased him, and as he waa 
disappointed in his envoy Banda, he left no 
human sucsessor but vested the QGurushtp in 
the Granth Sahib and hia seot. (Enoyolopedia, 
Britannies, llth Edition Volume XXV, page 
86), This information gleaned from the 
Sikh History leaves no manner of doubt as 
to the religions character of the office of a 
grantht, The dnties enjoined upon Bhat 
Budha in connection with the resitation of 
the Granth Sahib according to the injuno- 
lions of the Gurus ara to bs performed, and 
have been regularly performed, by all the 
Buscessive granthts, 

In view of the above information gathered 
from the history of the Sikh religion the 
contention that the offee of a grantht ia not 
religious but secalar falls to the ground, 
Another sontention in favour of the appliea- 
tion of the rule of seoular susaession was that, 
whatever may be the rule of anasession 
among the incumbents of an office in tha 
religious institutions, whioh enjoined the 
practise of celibacy, the same rule sannot be 
applied to the suesession among the granthis 
of the Darbar Sahib as the:prastise of celibacy, . 
if ever in existence, had seased to exist, and 
married life had been introduced into the 
As a 
sorollary to this contention, it was elaimed 
that natural sentiments of love and affeation 
regarding heredity must be given effest to 
and that the right of a son must be given 
preference over that of a spiritual suecessor, 
This question, however, must be desided with 
reference to the evidense relating to the 
actual practices and onustom prevailing at the 
institution relating fo the succession among 
the granthis, for in determining this question 
the only law to be observed is to be found in 
custom and prastica which must be proved 
by evidence. In relying on the evidenss in 
this case, both the .arties have tried to derive 
assistance from the analogy afforded by 
succession among the Gurus to the offise of a 
Guru, We shall, therefore, examine the rule 
of suocession in the line of the Gurus with 
referense to the evidence to be found in the 
historical books on the Sikh religion, as it is 
not possible to obtain any other kind of 
evidense, oral or doaumentary, on the sub. 
ject. For this purpose we have studied 
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Maeanliffe’s History of the Sikh religion and 
alzo the artiola on Sikhism to be found at 
pages 84 7, Volame XXV, of the Enoyolopedia 
Britannica, Cambridge Edition, 1911.. The 
word ‘Sikh’ literally means ‘learner’ or 
' disviple ? and was the name given by the 
first Guru, Nanak, to his followers. A sikh 
must bs adevout follower of his-Guru, and 
in order to baa trne Sikh one must ba also 
B. ‘Singh. A man is not born Singh but 
becomes e so by initiation, While there was 
a-good deal of divergense of opinion as to the 
rule of suesession, it was possible to discovar 
from the argument of Counsel that they 
agreed at least on one point, namely, that in 
order to be qualified for the offise of a Guru 
or a granthi, it was necessary that the 
savdidate must be a good Sikh and a properly 
initiated Singh, 

: ‘As we hava already mentioned Guru Nanak 
was the first Guru and the founder of the 
Sikh religion. He was a khatri by easte. 
His suesessor was Guru Angad. He was 
also a khatri and was òhosen by Guru Nanak 
ini . preference to his sons. Guru Angad’s 
sidcessor was Guru Amar Das. He, too, was 


appointed a sussessor by Guru Angad in. 


preference to his sons by reason of being hia 
faithful servant (chela). The fourth Guru 
Ram Das became the chela of Guru Amar Das 
and wasa pious and devoted servant of hia 
Guru, Amar Das, therefore, gave him his 
danghter in marriage and made him his 
suosessor, if may be mentioned here that it 
was Guru Ram Das who fonnded the celebrat- 
ed Golden Temple‘of Amritsar, whioh has 
ever since been the centre of the Sikh reli- 
gious worship and to whioh the office of the 
granthi is attached. 

‘The fifth Guru, namely, Guru Arjan, was 
the third son of Guru Ram Das. The two 
elder sons were found by the Guru unfit for 
the duties of Guru. The third son, Arjan 
was, therefore, appointed to susceed him. 
Guru Arjan was sucsseded by his son, Hargo- 
bind, and the latter by his grand son Guru 
Har "Rai. 

“The eighth Guru, Har Kishen, was the 
sésond son of Har. Rai. His elder brother, 
Rim Rai was passed over in his favour. The 
ninth Guru was Teg Bahadur, the sesond son 
of the sixth Guru, Hargobind, and unole of 
Har Rai. Ram Rai, the elder brother of 
Guru Har Kishor, was again passed over. 
Tex. Bahadur waa succeeded by his son, Guru 
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Gobind Singb, the tenth Guru, This last Guru 
left no human sucasssor, but vested the 
Guruship in the Granth Sahib of whish the 
charge had first been*given to Bhat Budha 
by Guru Arjan, as already mentioned. 

From this history of suesession among the 
Gurus it is clear that the appointment of 
three Gurus after Guru Nanak was made by 
the elestion of a chela as a Guru. With 
regard to the rest a selestion of the best 
and most suitable relative was made. The 
right of a son or the nearest relative to 
succeed as such was never recognised. 
The analogy derived from the suosession of 
the Gurus, therefore, does not support the 
aontention of the plaintiff that the right ‘of 
a son to sucozed as such was dedusible 
from the rule of sussession in the line of the 
Gurus, 

Two things, however, may bo gathered 
from the above short sketsh of the history of 
snopecsion in the line of the Gurus, namely, 
(1) that the person who was appointed A 
Guru was either a chela or a fit relative, and 
(2) that he was nominated by his predeses- 
sor. The qualifications or attributes of à 
chela or the seremony, if there was any, 
atcording to whish a chela was made, are 
shrouded in obssurity. Guru Gobind Singh, 
the last Guru, however, prescribed a ceré- 
mony called khanda ka pahul, or baptism by 
the sword, by whish & person was created a 
Singh. We find this aeremony described in 
the 25th Volume of Encyclopedia Britanniea, 
at page &6, in these words: — 

“This baptism may not be conferred until 
the candidate has reached an age of disorimi- 
nation and oapasity to remember obliga- 
tions, seven years being fixed as the earliest 
age, but it is generally deferred until 
manhood, Five of the initiated: must be 
present, all of whom should bs learned in the 
faith, An Indian sweetmeat is stirred up in 
water with a two- edged sword and the 


- novice repeats after the efficient the articles 


of his faith. Some of the water is sprinkled 
on him five times, and he drinks of it five 
times from the palms of his hands; he “then 
pronounses the Sikh watehword Sri wah 
Guru ji ka Khalsa, Sri wah Guru Ji “ke Fateh 
and promises adherence to the new obliga- 
tions he has contrasted. He must from that 
date wear the five Ks. and add the word 
“Singh” to his original name. The five 
Ks. are (1) the kes, or uneut hair of the whole 
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body, (2) the kachh, or short drawers ending 
above the knee, (3) the kara, or iron bangle, 
(4) the kkanda, or small steel dagger, (5) 
the kanga, or ‘‘comb.” , 

w It-may be taken as an axiom that, in order 
to be initiated as a Singh, one must be a Sikh 
and in order -to become a chela one must be 
a Singh. With these preliminary remarks 
we proceed to deseribe the line of succession 
among the granthes, 

We have already mentioned that, having 
compiled Sr Guru Granth Sahib (the religious 
book of the Sikhs), Guru Arjan*entrusted the 
duties of the grantht to Bhat Budha. Bhai 
Budha was susoseded by Bhai Gopal Das, 
How the ofise devolved upon one grantht 
after .the other will appear from the 
following pedigree table:— 


B. CHANCHAL SINGH (BARBER BY CASTE). 
B. Atma Siigh (Arora). 


B. Sham Singh B. Gopal Singh B. Makhan 
" (Arora) (Brahman) Singh Arora) 
B. Jassa Singh B. Diwah Singh B. Kanhya 
(not'a relation) (a nephew) Singh son) 
B Jawahar B. Hira Singh B. Bhagat . 
Singh (Jat) (a nephew) Singh (a 
nephew} 
B. Harnam Singh B. Partab Singh B. Sundar 
(brother of (brother) Singh (son) 
Jawahar Singh) 
B. Fateh Singh 
(alleged chela 
and successor | 
of Harnam Singh), 
l J 
[ ` 
( | 
B Sant Singh B Gurbachan Singh 
(grand-uncle). (brother). 
| | 
It cannot -be definitely asgertained 


when the gaddi (office) seased to be 
osaupied by one sole gaddi nashin and 
was divided. From the evidenee, however, 
it appears that Bhat Chanshal Singh was 
sucsesded by Bhat Atma Singh. They 
ware In no way related to one another 
as they belonged to different castes. After 
Bhai Atma Singh, the sole inaumbent, we 
find Bhat Makhan Singh and Bha: Gopal 
Singh as the granthis of the Darbar Sahib, 
A- full history of the suscession of the 
granthis is given’ in Bhat Bhagat Singh v. 
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Harnam Singh (1) and mush valuable in- 
formation oan be gathered from it. Wa 
quote the following passage from the res 
port of-the case, at page 183, as it has 
a material bearing on the question under 
sonsideration : — 7.4 

“it is clear that both Ohanehal Singh 
and; Atma Singh exeroised an undivided sway. 
I am also inclined to believe that Sham 
Singh suoseeded in the first instance to 
sole authority. How the authority 
same to be divided appeara to me to be 
somewhat in this way. No doubt from 
the earliest times the gaddi nashin would 
be assiated in his less important duties 
by his dissiples ‘and other subordinates, 
and it is probable that some of these 
would be entrusted with more important 
duties than others. It seems to me that, 
in the days of Sbam Singh, Gopal Singh 
and Makhan Singh managed in this way 
to obtain suoh influence that possibly 
during Sham Sing’s lifetime and, at alll 
events, after his death they had themselves 
obtained the footing of something more 
than mere assistants, so tbat when Sham 
Singh died they sucseeded in getting 
themselvas recognised along with Sham 
Singh’s sucsessor, Jassa Singb, as, gaddi 
nashin entitled to share with the direot 
reprasentative of the original branoh, the 
duties and profits of the gaddi nashin, 
At all évente, we find from dooumentary 
evidense that in 1850-51 Jassa Singh, 
Makhan Singh and Gopal Singh were all 
established as gaddi nashine with rights 
whieh were nearly equal if not alto- 

her 80.” 
ue guseession to the office in the line 
represented by Makhan Singh is relied 
upon by the plaintif as a proof of 
hereditary sussession. The evidence dissloses 
the following state of these things. In 1855 
Makhan Singh Gnding himeelf too old to 
dissharge the duties of his office appointed 
his son Gebna (Kanhya Singh) as bis 
suscessor during his lifetime. A suit was 
instituted for the sancellation of the 
appointment but it was dismissed. Gehna 
Singb, however, having predeceased Makhan 
Singh, the latter appears to have resumed 
his seat on the .gaddi until his death in 
1863. In his lifetime, however, he had 


(1) 49 P. R. 1892. - 
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‘obtained leave to appoint his grandson, 
Bhagat Singh, as his sussessor. Consequently, 
on his death Bhagat Singh was appointed 
to the gaddt in 1863: A suit was instituted 
by -Naurang Singh and Bhat Sant Singh 
olaiming the right to suoseed: to the gaddi 
after Makhan Singh in preference to Bhai 
Bhagat Singb, the following pedigree table 
will explain the nature of tha suit:— 
Makhan Singh had two sons, Gehna 
Singh and Lehna Singh. Lehna Singh’s son 
was Bhagat Singh, and Gehna Singh bad 
two sone, Naurang Singh and. Sant Singh. 
Both Lebna Singh and Gehna Singh having 
predeceased Makhan Singh, Bhagat Singh was 
nominated by Makhan Singh as the sucssssor 
to the gaddi, The plaintiffs, Navrang Singh 
and Basant Singh, as the sons of Gebna 
Singh, who had been appointed to the 
gaddi in the lifetime of Makhan Singh, 
slaimed the right to susseed to the gaddi 
asthe heirs of Gehna Singh. It was held 
in that case that the office of gaddi 
nashin waa not a deseendible inheritance 
and the plaintiff's olaim was dismissad. 
This oase had come in appeal to the 
Chief Court and the judgment of that 
Court is reported as Nowrung Singh v. 
Bhagat Singh (2). The result was that 
Bhagat Singh remained in possession of 
the gaddi. Bhagat Singh resigned the ofise 
of gadd: nashin in hie lifetime and appoint- 
ed his son and chela, Sunder Singb, as his 
successor. After his death Bhat Sant Singh 
was appointed as the gaddi nashin but Bhai 
Garbashan Singh, brother and dissiple of 
Bhat Sundar Singh, brought a suit for a 
declaration of right regarding the gaddi 
and snosecded in obtaining a decree by 
means of a compromise, dated the 3rd of 
January 1906. The deoree provided that 
Bhat Sant Singh shall up to bis death 
or up to the time of his yasating the offica 
of granth: of his own uescrd work as a 
grantht of the Darbar Sahib. After his 
death the plaintiff, namely, Bhai Gurbachan 
Singb, shall osaupy the offies of grantht. 
Bhat Sant Singh shall not be sompetent to 
nominate anybody es chela, Up to this time 
he has not nominated any one as hia chela 
or geddi nashin nor shall he do so in futarae, 
The history of suecession in the line of 
Makhan Singh, therefore, in no way supports 


the olaim of the plaintiff A treat the gaddi 
(2) 4 P. R. 1870, 
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nashing as a dessendible inheritanee. 

. Inthe line of Gopal Singh, Bhai Diwan 
Singh and after him Bhat Hira Singh and 
after the latter Bhat Partap Singh suceseded 
to the gaddi. Diwan Singh wasa nephew 
of Gopal Singh. Bahi Hira, Singh 
was Diwan Singh’s ` nephew while: 
Partap Singh suoseeded as the brother 
of Hira Singh. Strict rule of inheritance 
dogs not appear to have prevailed even in 
this branch. The evidenee shows that the- 
younger member of the family was given 
preference over the elder member of the 
branch, Thie, as remarked by the lower 
Conrt, leads to the sonoelusion that the 
office - was sonferred upon the younger 
members probably on the ground of their 
being chelas. This is prominently brought 
out by the rule of succession followed in 
the prinoipal branoh of Bhat Sham Singh, 
Bhat Sham Singh was suaseeded by bis 
chela Bhai Jassa Singh who was in no 
manner related to him. Jassa Singh in his 
turn was succeeded by Jawahar Singh. 
Although Jassa Singh, shortly before his death 
in 1857, hadexeauted a deed of gift (not 
atrictly stowed in this sase) in favour of 
Jawahar Singh, whom he had described not 
as a chela but as one whom he had bronoght 
up from infansy and treated him as his son, yet 
the dosument was treated as an instrumént 
of appointment as agadit nashin and im faot 
the evidence shows that Jawabar Singh was 
installed on the gaddi as chela with the 
eonsurrense of the brotherhood, the sants, 
mahanis and pujaris, eto. After the death 
of Bhat Jawahar Singh, Harnam Singh, bis 
chela and real brother, saesseeded to the 
gaddi in 1852, but his suasassion was dis- 
puted by a suit whieh went up to the 
Chief Court in appeal and resulted in the 
judgment reported as Bhat Bhagat Singh v. 
Harnam “Singh (1) already referred to, in 
which it was held that the rule of sueses- 
sion in the oase of the Darbar Sahib or 
Golden Temple at Amrifsar had been that 
the gaddi nashins had nominated successors 
who had been installed ineash oase without 
objestion. In that case almost similar quas- 
tions arose for deoision as in the present 
case, Tha plaintiff there slaimed to snoceed 
to the gaddi by right of survivorship in 
preference to Harnam Singh and contested 
the legality and propriety of the appoint- 
ment - of Harnam Singh ag the | head granthi, 
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after Jawahar Singh, The learned Judges 
referred to the decision in Nowrung Singh 
v. Bhagat Singh (2) and held tbat the 
offise of gaddi nashin was not a desoendible 
inheritance and that the plaintiffa had no 
right to susoeed by right of survivorship, 
They further held that the plaintiffe having 
failed to establish their right to succeed 
they had no locus standi to dispossess 
Harnam Singh who was the de facto grantht 
and in possession of the office, 

- The above facts relating to the succession 
in the line of granthie, prima facie, do not 
support fhe ease of the plaintiff that the 
suceession has followed the rule of pri- 
mogeniture or the office has ever been 
treated as a descendible inheritance. In the 
face of the above undeniable faota, the onus 
to prove that he is entitled to succeed as 
the son of the deseased Harnam Singh 
agsording to the prastics prevailing in 
the institution, lies beavily on the plaint- 
iff, As set forth in the pleadings, the 
plaintif, in the first place, claims to 
aneseed merely on the gronnd of sonship 
and, in tke alternative, be olaims to have 
been initiated as chela and rominated as 
gucsessor by his deseased father Hirnam 
Singh. Harnam Singh died on the 30th of 
July 1907 when the plaintiff was only one 
year old. Harnam Singh is said lo have 
rerformed the ceremony of initiating the 
plaintiff as bis chela when he was only 
forty days old. If his right to sussead to 
the gadd: on the ground of sonship slone 
is made out by the evidence on the resord, 
the plaintiff no donbt is entitled to a decree, 
but if, aecording to the evidences, it is 
nesessary that the candidate should ba a 
chela as well as nominated suesessor, the 
age of the plaintiff at the date of his 
initiation as a chela presents an insarmount- 
able difficulty in his way, as wesfall more 
fully explain hereafter. Independently of 
his right to sueceed to the ofise of the 
head granthi, the plaintiff has also claimed 
the right to challenge the legality of the 
defendant Fateh Singh’s right to oasupy 
the gaddi, Although in our opinion this 
last point isin no way relevant or material 
for the desision of this suit in whioh 
Indar Singh is the plaintiff, yet it is 
material for the desision of the suit 
for possession whieh is the subject- 
matter of the eonnested Appeal No, 3009 of 
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1916.* We shall, therefore, discuss and dis« 
pose of this question also in our judgment in 
Appeal No. £07 of 1917, 

We have referred to three suits which 
were instituted and disposed of praviously 
relating to the right of succession among 
the granthis. The judgment and resord of 
those sases form part of the evidence in 
this case. Some of the documents to be 
found on the resord of these oases are 
valuable pieses of evidence bearing on the 
questions raised in this sase, We shall, 
therefore, deal with them in the forefront 
of our judgment. At page 24 of book A, 
there are printed two dosuments, one a 
petition ef plaint of Bhai Jawahar Singh, 
dated 12th of May 1£65, in whish he des- 
oribes bimeelf as the chela gaddi nashin 
of Jassea Singh. The other a mortgage- 
deed, dated the 29th of May 1865, in whioh 
at the end he ealls himself the chela of Bhat 
Jassa Singh, granthz, At page 29 of the 
same book there is a power of-attorney, 


dated the 17th of Maroh 1870, exesuted 
by Jawahar Singh in favour of Hira 
Singh, In this aleo the executant 


deseribes himself as Bhat Jawahar Singh; 
chels of Bhaz Jassa Singh, granihe and gadds 
nashin of Srt Darbar Sahtb. At page 26 of 
bcok A. there is a mortgage-deed, dated 
the 29th of May 1&65, exeanted by Jawahar 
Singh in whioh he desoribes himself as Bhat 
Jawahar Singh, chela of Bhat Jassa Singh 
grantht. At page 31 of the same book there 
ig an order by /fandit Bebari Ləl, Extra 
Assistant Commissioner, dated the lst May 
1871 (marked as Exhibit P-1) in whioh 
Jatvabar Singh is described as the chela of 
Bhat Jassa Singh. At page 33 is printed 
an applisation by Hira Singh (marked as 
Exhibit P-124) who desaribes himself as the 
agent of Bhai Jawahar Singh, grantht. Again, 
at page 204 there is a robkar of the Oourt 
of the Settlement Commissioner in whish 
Jawahar Singh is described as a chela of 
Jassa Singh. At page 210 there is a judg- 
ment of Captain Marshall, Assistant Oom- 
missioner, dated the 14th of August 1871, in 
whish also Bhat Jawahar Singh dissiple of 
Bhat Jassa Singh, is mentioned as the 
plaintiff in the oase. The rame desoription’ 
of Jawahar Singh is to ba found in the 
grounds of apps), dated the 2ist of July 
at Indar Singh ` v. Fateh Singh, 59 Ind. Cas. 734—~- 
Hd. j. : 


~ we 
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1867, printed at page 212, Again, at page 
214, in a judgment of an Extra Assistant 
Commissioner, Amritsar, dated the 25th of 
August 1865, Jawahar Singh is described 
as the chela of Jassa Singh. In paragraph 2 
of the plaint in this oase the plaintiff Indar 
Singh himself admits that Pha: Jawahar 


Singh had initiated his real brother Bhat 


Harnam Singh, father of the plaintiff, as his 
chela and appointed him as his suesessor in 
his lifetime. At the bottom of page 41, in an 
agreement, dated the 15th of Nevembor 
1885, exeouted by Bhai Ohet Singh, Bhai 
Harnam Singh is stated to bə the chela of 
Bhat Jawahar Singb, granthi, At page 48 
thers is a deed of a gift (marked as Exbibit 
P.82) executed by Jiwan Singh in whish 
Harnam Singh isdeseribed as the chela rr 
disciple of Jawahar Singh, grantht Sri Darbar 
Sahib. At page 51 there is a kabultyat 
dated the Ist of Desember 1901 (marked ag 
Exhibit P.81) executed by Maula Bakhsh 
in favour of Harnam Singh in which, at 
the bottom of the page, Harnam Singh 
is deseribed as the dissiple of Bhat Jawahar 
Singh, head granihi Sri Darbar Sahib, At 
page 199 there is a written statement of 
Bhat Harnam Singh in whiob, in paragraph 7, 
the defendant deseribes himself aa real 
brother -and chela of Jawahar Singh. At 
page 201 there is a scopy of the deposition 
of Harnam Singh in whieh the witness 
states that he was made a chela by Jawahar 
Singh in the Sambat year 1983. At 


page 245 there is a plaint of Narain Singh, : 


plaintiff, (marked as. Exhibit D-1) in 
whioh Harnam Singh is deseribed as the 
chela of Bhat Jawahar Singh. In a mort- 
gage-deed, dated the 4th of Desember 1966, 
(marked as Exhibit D-J11) at pages 261 
and 262 Harnam Singh is described as the 
head grantht of Sri Darbar Sahib, diaciple of 
Bhat Jawahar Singh. 

- The docnmentary evidence, therefore, lear. 
ly shows that both Jawahar Singh and 
Harnam Singh olimed their right to the 
gaddi on the basis of their being chelas. The 
plaintiff coming as he does into Court as 
‘the legal representative of Harnam Singh 
gan hardly be allowed to assert that hig 
uoole and father sussecded to the gaddi 
merely bessuse the former was adopted by 
Jassa Singh as his son and the latter was the 
brother of Jawahar Singh, Wa have already 
referred to the judgment of the Chief Court 
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in Bhat Bhagut Singh y. Harnam Bing (1), 
in whioh it was held that -the right of 
Jawahar Singh to sucoeed to the gaddi was 
regognised on the ground of -his being the 
chela of Jassa Singh and not on the ground 
of his being his adopted son. As regards 
Harnam Singh, although in his first applica: 
tion he had olaimed his right of suesession 
on the basis of his relationship’ to Jawahar 
Singh, he had restified the omission in his 
second applisation by relying on the fact of 
hia being his chela. We shall show this 
more slearly when we some to deal with the 
evidenos relating to Harnam Singh’s slestion 
and appointment. This evidense is sonsist- 
ent with the view we have taken with regard 
to the intrinsis evidenss to be found in the 
sucsassive appointments of the granthis. . 

On the lith of November 1885, Bhat 
Jawahar Singh having died, the question of 
the appointment of his sucsessor arose. Bhat 
Bhagat Singh and Bhat Hira Singh, the two 
granthis representing the other two branshes, 
approashed the Deputy Sommissioner and 
put forward their alaim to susseed by right 
of survivorship and requested that steps 
should be taken for the proteation of the 
property attashed to the Darbar Sahib and 


` left by Jawahar Singh. A oopy of the robkar, 


dated the lst December 1886, whieh was 
drawn upon the ossasion has been filed in 
thisoase. It is printed at page 42 of book 
A. whiob shows that Bhat Bhagat Singh and 
Hira Singh were temporarily appointed, but 
in order that they might not set up a per- 
manent right, an andertaking was taken from 
them and instructions were issued to the 
darcga on duty to the following effeot :— 
“Yu should have the services of Guru 
Granth Sahib done by Shar Bhagat Singh 
and Bhat Hira Singh, the two granthts, 
turn by turn till the appointment of a new 
grantht abd issue of any farther order and 
keep the’ offerings of the turn of the deseased 
grantht with you as before. The granthzs have 
been directed assordingly. You should also 
make them understand that in their rendering 
the rervice in the plase of Bhar Jawahar 
Singh, the deseased grinthz, no right of theirs 
would be established, nor will they have any 
right in the income, and that they are 
entrusted with this duty, with their own son. 
sent for a fow days till the appointment of a 
new granthi.” 

. The robkir sambaing a full statement of 
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facts leading to the appointment of Harnant 
Singh as the head grantht. He presented two 
deeds before the sarbarah certifying that 
Harnam Singh, real brother of Jawahar 
. Singh, possessed all the necessary qualifica- 
tions for the office of the head granthi, and 


that he had been made a chela and nominat- 


ed as his suasessor by Jawahar Singh, and 
that the sadhs, sants and mahanis expressed 
their sonsent to his being appointed. A 
number of sandidates put forward their 
olaims and presented petitions to the Deputy 
Gommissioner. On the proposal of the 
Deputy Commissioner a general committee of 
the Darbar Sahib for the appointment of 
grantht was held. Six of the candidates were 


selected, from among whom a suitable candi-. 


date was to be elested. After sonsidering 
the merits of each of the six eandidater, the 
majority expressed their opinion that as the 
sants, makanta and pujaris of Panth Khalsa 
hag appointed Harnam Singh, real brother 
and chela of Jawahar Singh, deceased, aasord- 
ing to the prastice, considering him to be a 
rightful person and fit for the post of granthz, 
be should be appointed as the suscessor of 
Bhai Jawahar Singh, Harnam Singh was 
accordingly installed on the gaddz as the head 
grantht, lb is evident from this robkar that 
the appointment of Harnam Singh was made 
becanse he was the chela and nominated 
fusaessor of Jawahar Singh, and that the 
sanis, mahants and pujaris had elected him 
as the head granthz, 

At page 88 of book A, is printed the report 
(marked as Exbibit P-18) made by Sardar 
Arur Singh, O. I. E., the sarbarah of Gurdwara 
of Darbar Sahib, À miiteat, resommending the 
appointment of Fateh Singb, defendant, as 
the successor of the deseased Harnam Singh. 
This report contains a historical survey of the 
practise of succession among the granthis and 
refers to certain dosumentary evidence show: 
ing that Fateh Singh had been deseribed as 
his chela by Harnam Singh himself. It also 
mentions that in sonnestion with the oase 
relating to the death of Bhat Sundar Singh 
grantht, Bhat Harnam Singh had stated 
before the sarbarah on the 21st of Marsh 1905 
that Musammai Bhawan, resident of Lora Lai 
Distriot, had offered her son to him in the 
Darbar Sahib whom he had initiated as his 
chela by administering to him amrit and per- 
forming the pahul seremony, and that he had 
-nominated him as his suecessor, This Sardar 
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årar Singh is the Manager. of the Golden 
Temple at Amritsar, He isa O. I.E.. an 
Honorary Magistrate, holds an influential posi- 
tion, and is’ generally respected. He is- one of 
the prominent members of the Sikh sommunity 
and has, no acsount of his commanding. posi- 
tion, a unique knowledge and experience of 
the affairs relating to the Templs. He has 
given evidense in tha sonnested Sait No, 22 
of 1913 sonserning the practice of sussession 
among the granthzs and the qualifioations 
whish are nesessary for eligibility of a sandi- 
date. Dae weight shoald, therefore, be given 
to his opinion ina matter of this kind. At 
the slose of his examination-in shief he has 
described the practios relating to the appoint- 
ment of a person to the office of granthi. 
According to his evidence, chelashtp, nomina. 
tion, elestion and installation are nesessary for 
the appointment of a grantkt. His oral 

evidenae fully supports the report whish he 
made as to the appointment of Fateh Singh. 
He was olcsaly cross-examined as to different 
suseessions in the other branehes of the 
granthts and with regard to other matters, 
but his evidenoe remained unshaken and 
there is no reason why it should not be 
believad, 

Partap Singh, chela of Hira’ Singb, was also 
examined and questioned on the point. His 
evidence generally supports the statement 
made by Arur Singh. Aacording to him 
when there ara many candidates for the offise, 
the granthis recommend a candidate to the 
sarbarah who, in his turn, recommends tha 
nomines to the Deputy Commissioner. The 
Deputy Commissioner then passes orders for 
his appointment. Sants ard makanis then 
gather together and the selected oandidate is 
installed on the gaddi. The granthis in this 
instanoe recommended the defendant, The 
sarbarah as well recommended him in asoord- 
anse with the wishes of the granthis. The 
Deputy Commissioner passed orders for the 
appointment of the defendant. Indar Singh, 
plaintiff, was a mere child at the time. 

The documentary evidenoe, taken along 
with the evidenes of these two witnesser, 
olearly proves that initiation as a chela isa 
necessary condition for the appointment of a 
grantht, The other necessary sonditiong, 
which are to follow, are the nomination, 
election and installation, and this is also 
proved by the evidence of Arur Singh and 


Partap Singh, 
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Now, we have to see whether the evidense 
given by the plaintiff Indar Singh in this case 
establishes either that he is entitled to 
sueceed merely on the ground of his being a 
eon or that he was initiated as a chela and 
nominated as a succsssor aud was, therefore, 
entitled in any sass to suecsed. There is 
practically no documentary evidenca in supe 
port of this claim. A number of witnesses 
were called to support his slaim to succeed on 
the ground of sonsbip and also to prove the 
faat of his being made chela and nominated as 
his successor by Harnam Singh. None of 
these witnesses, however, site any instanse to 
support their allegation. 

Sundar Singh (P. W. No.1), aged 32 
yeare, described himself as the Manager and 
lambardar of Gurdwara Akal Bunga, and 
stated that no grantht could appoint anybody 
as his chela in the presense of male issue, nor- 
sould the chela be an heir and saecessor of a 
deseased grantht in the presence of a son, 
and that, according to the custom obtaining 
in the Gurdwara, the plaintiff was the heir to 
gaddi of Harnam Singh. On being question- 
ed as to whether he sould site any instanse in 
supoort of his statement, he stated that he 
sould not site any such instance among the 
granthis, This witness has also stated that 
when the plaintiff was Jẹ years old Bhai 
Harnam Singh brought him from Tarn Taran 
and held a great Utsav celebration ard 
‘then said “I thank the Akal Pursh” 
(Almighty) “that he has blessed me with 
a son in my old age. When he growr,[ will 
make over the gaddi to him, and take to 
the life of a reclase.” He further sta‘ed that 
Harnam Singh had teld him and his father 
that he Shad .noniinated his son as his 
sueaessor, but the witress never mentioned 
“this fast to the plaintifi’s mother or 
to any of his next friends. This witness 
made a remarkable statement that, in order 
to ereate a okela, it was necessary to 
axeoeute a dooument, This is altcgether 
opposed to the general evidencs as to the 
initiation of a chela. Harnam Singh (P, 
W. No. 2) also stated that a son’s right to 
suceeed as a granthi was superior to that 
of a chela, but he also was unable to site 
any instance. 

We do not think ib necessary to refer 
to the evidence of all the plaintiff's wit- 
nesses in detail, as they all more or less 
repeat almost the same story. In our 
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opinion, the oral evidenee does not establish: 
that a son merely as a son is entitled to, 
sucseed. This oonolusion ia supported by. 
the two previous dgsisions already men. 
tioned, namely, Bhat Bhagat Singh Ve. 
Harnam Singh (1) and Nowrung . Singh 
vy. Bhagat Singh (2), where it was olearly 
held that the office of granth? was not a 
descendible inheritance. In our opinior, 
therefore, the plaintiff is not entitled to. 
suecsed on this ground alone, | 

There is one piece of evidense whieh 
wea have yet to consider, as Mr, Moti Sagar, 
Counsel for the appellant, has very strongly 
relied upon its provisions. It is the dastur- 
ul-amal of the Golden Temple, dated the 
12th of September 1859, snd printed at 
page 271 of the paper book. We shall. 
refer to some of its provisions and shall 
deal with the argument addressed to us 
in reəpeot of them. The dastur ul amal, 
purports to lay down certain rules and 
regulations for the management of the 
affaris of the Durbar Sahib, Amritsar, The 
preamble runs thrs :— Z 

“With a view to remove disputes among 
Pujarts, Rababis, eto., and to manage the 
affairs of the Darbar Sahib at Amritsar 
in future, ete,” 

The reason for the promulgation of the 
regulation is thus stated :— _ 

“It is evident that a misunderstanding 
having arisen among the Fujaizs, Hagis and 
batabis of tte Dartar £akib in respeot of 
the fixed daily allowances (nanwans) there 
have been disputes on the subject formany 
years,, Now, Mr. Ccoper, Deputy Commis. 
sioner cf Amritsar, having regard to the 
dignity and honour of the Darbar Sahib, 
whioh is a Gurdwara of all the Sikhe, 
left at our disposal, the deoision of the 
previous disputes and the making of proper 
arrangemént so as to remove disputes in 
the future, eto., eto,” 

The framers of the regulations prossed 
to lay down rules for the guidance of eash 
elass of persons doing serviee at the 
Gurdwara ia the following manuer:— 

Olass I, Granthis—It ia the duty of the 
granthis to perform servises at the Gurdwara 
of Granth Sahib as usual. Hash of them 
has a jagir granted to him by the Govern. © 
ment, They also enjoy the incamsa derived 
from ardas daily made by the people 
visiting the Darbar which is distinet from 
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the income derived from the offerings 
deposited in the Treasury of the Darbar 
Sahib. But after the death of these granthts 
who hold jagirs for their lifetime it will 
be proper that an allowance should be 
fixed for their suosessors ont of tle revenue 
of ‘the jagtrs granted for lifetime, and 
partly out of the ineome derived from the 
offerings made to the Darbar Sahib and 
kept inthe Treasury and partly out of 
the income of the jagirs granted to the 
head grantht in perpetuity as usual from 
olden times. 

Olass If, Fujaris,—The Fuiarts have 
charge of the safe onstody of the offerings 
and the assountsof receipt and expenditure 
of the Treasury and of other affairs son 
nected with the Darbar Sahib under the 
sontrol of the officer in-obarge, Their right 
is superior to that of the Ragis snd 
Rababis who have nothing to do with the 
eharge of offerings and of the Treasury, 
ete. These persons sre only Puijaris, and 
daily allowances are fixed for them from 
offerings made to the Parbay Sahib and 
kept in the Treasury, to beenjoyed gener. 
ation after generation. 

Class III, Ragts and Rababis.—And lastly 
class IV Gharalia Treasurer key keeper and 
munshi. 

It isargued with referenee to these provi- 
sions that at least with regard to pujaris it is 
laid down in slsar words that they are to enjoy 
the allowance fixed for them naslan bad naslan 
(generation after generation) which indicates 
a hereditary suocsession. This argument 
derives scme support from tbe answer given 
to the firat question put to the framers of 
the rules. Next, it is eontended that the 
- granthts are inoluded in the olass of pujaris 
and must be governed by the same rules. 
Jn the first place, having regard to the 
general plan on whioh the dastu?.ul amal 
has been drawn up, it is not easy fo aesept 
the suggestion that granthis are not a distinet 
elass from the pujarts, They are dealt 
with as a separate elass and quite a different 
‘provision is -made in reapest of them. In 
the second plaoe, having regard to the duties 
to be performed by the two classes of 
persons and the nature of allowanses fixed 
for them, the same rule sould not have 
been intended to be laid down for both 
the classes. We are unable to dissover 
boything in the olause relating to the 
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granthis to indicate that it was ever intended 
to lay down a rule of hereditary succession 
among them. Mr, Moti Sagar’s argument, 
in onr opinion, reoeives no support from the 
provisions of the dastur ul. amal. 

We shall now éxamine the evidencel 
tendered to prove that, -in addition to his 
being a son, Indar Singh was initiated as 
a chela and nominated as a suseesscr by 
Harnam Singh. The witnesses, Sukha 
Singh, Gurbakhsh Singh of Tarn Taran, 
Sundar Singh of Tarn Taran, Hukam Singh 
of Tarn Tarar, Nihal Singh of Tarn Taran, 
depose that the plaintiff was initiated as 
& chela at the temple of Tarn Taran by 
the administration of amrit. To the same 
effest is the evidenee of Kirpal Singh and 
Sachet Singh. Guddu (P. W, No, 12) has 
simply stated that when he went to offer 
congratulations to Harnam Singh on the 
birth of a son he told him that he had 
offered the plantiff as ardas, and that he 
would suoseed to the gaddi after him. He 
stated tbat ardas had been offered at Tarn 
Tarso. To the same effeot is the evidence 
of Nihal Singh (P. W. No. £3), 

We consider this class of evidence utterly 
worthless. We have already referred to 
the seremony of the initiation of a ekela 
which makes it insumbent upon the oandidate 
to utter oertain mantras and wear the five 
Ks. It is impossible to believe that a 
child of 40 days would be able to perform 
the ceremony and get initiated as a chela. 
The ev:dence as to the nomination as a 
sussessor is equally unosonvinsing. P, W. 
Nos. 1, 3, 12, 13, 15, 20 and 21, who all 
belong to Amritsar, have undertaken to 
state that Harnam Singh mentioned to 
them his wish that his son should be his 
susoessor. We entirely agree with the 
learned Senior Subordinate Judge that if 
Harnam Singh had really intended to make 
the plaintiff his chela or to nominate him 
as his suecessor he wonld have taken soma 
more formal proseedings and would haye 
invited- men of position to witness the 
seremony. 

After sonaidering the evidense on the 
record, we have some to the conslusion that 


_the plaintiff has not sueseaded in establish- 


ing that he was either formally made a 
chela or appointed a suesessor, The mere 
fast of tasting amrit at the Tarn Taran 
Temple, to which the witnesses have deposed,’ 
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even if true. sould not make him a chela.. 
On” this finding the claim cf the plaintiff 
fails and for the purposes of this suit it is. 


not nesessary to deside whether the defendant 
15 a duly appointed chela. and is rightfully 
in possession ‘of the gaddi, bat wa will 
deside this issue also as it is material for 
the đẹoision of the conneated appeal, Fateh 
Singh, when a child of two or three years 
old, was offered by his mother Musammat 
Bhawan to Harnam Singh and was aosepted 
by him that he was initiated as a ‘chela 
cannot be doubted. Even some of the 
witnesses of Indar Singh himself have 
deposed that amrit was administered to 
Fateh Singh at the shrine Hagur Sahib 
at Naudir, Hyderabad, Desean. It was, 
however, contended that as the amt was 
not administered at the Golden Temple, 
Amritsar, by Harnam Singb, the boy was 
not properly constituted his cela. No 


authority of custom or law has been sited 


in support of this eontention. There is 
overwhelming dooumentary evidence besides 
oral evidence in the oase, whioh goes to 
show that both in the lifetime of Harnam 
Singh and after hia death Fateh Singh wag 
recognized and acsepted as the chela of Harnam 
Singh by all concerned. In the mortgage- 
deed, dated the 6th of April 1905, a copy of 
whioh (marked as Exhibit P.3i) i ig print- 
ed at page 53 of book A. Bhat Fatah Singh is 


deseribed as the chela of Bhat Harnam Singh, l 


granthi. This mortgage-deed was obtained in 
the name of the micor Fateh Singh by 
Harnam Singh himself and thig description 
of the minor mortgagee was given in the 
deed at his own instance. The dosument is 
actually signed by hira. In tbe registration 
andorrement again © Bhat Harnam Singh, 
grantht Quru, of the minor mortgagee” is 
mentioned as being present. To this endorse- 
- ment also the thumb mark of Harnam Singh 
is ‘appended. At page 61 of the same book 
is printed & copy of a leare, dated the 6th of 
April 1905 (marked as Babibit P. W. 3) 
under whioh the mortgagor, Musammat Ishar 
Kaur, took the mortgaged house on rent froin 


' Bhai Fateh Singh, chela of Bhat Harnam | 


Singh.” At page 120 is printed a petition cf 
objestion marked as Hxhibit P.94 by 
Musammat Malan, widow of Harnam Singh, 
and the mother of the plaintiff Indar Singh, 
in whieh in the heading Bhai Fateh Singh is 
desoribed asthe head grantht and in para. 
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graph 3 of the soliton the following state 
ment is made by. Musammat Malan : — “Bhat 
Harnam. Singh died two years ago. I, with 
the help of my agents, have been managing 
the property of Indar Singb, my son, and 
Fateh Singh, chela of my husband, from that 
time, There is no necessity to appoint any 
othər-guardian.” At page 115 is printed a. 
power of-attorney, dated the 19th of Jung. 
1903 (marked as Exhibit P-90), eresuted 
by Musammat Malan in favour of Bhat Sobha 
Singh in whieh Musammat Malan dessribes 
herself in these words:—" I, Musammat | Malan, 
widow of Bhat Harnam Singh, granthi of the 
Darbar. Sahib, Amritsar, ` oaste zemindar, 
resident of Amritsar, “Katra Harsa Singh, 
sirbarah of Fateh Singb, minor, aged about 
17 years, chela of Bhat Harnam Singh. grantht. 3 
At page Il4 there is a ressipt, Exhibit P- 
132, on bebalf of Bhuj Fateh Singh, granthi 
of Sri Darbar Sahib, chela of Bhai Harnam 
Singh, deceased, under the guardianship 
of Musammat Malan. This raceipt is thumb 
marked by Musammat Malan as the guardian 
of the minor. At page 92 is printed an. 
extract from the day- book of Darbar Sahib in 
whish the following entry is to be found : — 
" Adas Fateh Singh, chela of Bhat Harnam 
Singh, who was appointed to day. as gaddi 
nashin in plada of Bhat Harnam Singh,” eto. 
To the same effect is an entry at page 94 
noting the suecession of Fateh Singb, chela, 
of Bhat Harnam Singh, to the gaudii of the 
head gravthz. At page 96 is an entry show- 
ing the payment of Ra. 5 by Fateh Singh, 
chela of Bhat Harnam Singh, as ardas on his 
appointment as granthi, In order to rebut 
the eviderca as to the chelaship of Fateh 
Singh, evidence was called on behalf of the 
plaintiff, Indar Singh, to show that the kirya 
karam (death aeramong) was performed by 
Arjan Singh, and that Fateh Singh was not 
present en the occasior, and it was argued 
that had Fateh Singh been made chela, it 
would have been his duty and privilege to 
have performed the kirya karam of his Guru 
Harnaw Singh, but this story is falsified 
by both oral. and dosumentary evidence. At 
page 362 is printed the evidence of Frem 
Singh, a witness in Suit No. 22 of 1912, 


“Ho was ealled to prove certain entries in 


account-beoks. He states that at leaf 
No. 83 of the Baht regarding Baba Atal, 
under date the 26th Sawan 1964, Rs. 2 
pre entered on the oredit side ag ingome 
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on assount of ardas made by Fateh Singh 
at the time the keriya xaram seramony of 
Harnam Singh was performed The plaint» 
if has there been shewn as the chela of 
Harnam Singh. Under the same date an 
entry of Rs. 10 on account of the prios of a 
doshala and turban given to the plaintiff 
in oonnestion with the performance of kêrya 
karam ceremony of Harnam Singb, is made. 
The plaintiff is shown as the chela of Harnam 
Singh. At page 73 there ia an entry showing 
Rs, 3 on ascount of parshad (food) given to 
Fateh Singh to taste after the kirya karam ogre- 
mony was over. Another entry at the bottom 
of the page shows an item of Rs. 43, on 
account of a turban given to Fateh Singh, 
on the kirya karam day. At page 84 there 
is an entry of Rs. 2 onaceount of the 
amount received from Bhat Fateh Singh who 
gave it by way of ardas to Sri Darbar Sakib 
on the day of kirya karam seremony to Bhat 
Harnam Sibgh,grantht. Atthe next page 85 we 
find the following entry :—Rs. 12 on aconunt 
‘of the prise of the shawl and turban given to 
Bhai Fateh Singh on the conasion of the 
kirya karam ceremony of Bhat Harnam Singh, 
granthi of Ari Darbar Sahib. 

It must be admitted that the oral evidence 
on behalf of Fateh Singh in proof of his 
chelaship and nomination as & successor is 
not as atrong as it might have been, but 
the direst documentary evidense and other 
vireumstanses leave no doubt as to his 
appointment asa chela and as a successor, 
The evidence as to Musammat Malan aoting 
as the sarbarah and guardian of Fateh 
Singh, chela of Harnam Sirgh, cannot be 
easily got over. If Fateh Singh wasa total 
stranger and not a chela, what right had 
he to meddle with the affairs of the gaddi. 
Musammat Malan, beinglthe mother of Indar 
Singh, plaintiff, would have been the last 
person to admit the olaim of a stranger to 
be the chela and sucsessor of her husband. 
During her guardianship the lady reseived 
offerings brought by the defendant, Again, 
the evidense as to the -elestion of Fateh 
Singh by the brotherhood, santa, mahanis 
and pujaries is equally sonvineing. No 
particular form or procedure has been laid 
down ‘anywhere as to the elestion of a 
granthi, | Au that appears to be nesessary 
‘and all that i is shown to have been done on 
‘such an occasion is that, formally or in- 
formally, the opinion of the members of the 
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brotherhood is ascertained, a mahzarnama 
ig invariably prepared bearing the signature 
of as many mahants, sants and granthis as 
possible and then the matter is reported for 
orders of the Deputy Commissoner, If he 
is satisfied as to the eleastion, a date is fixed 
inviting the members of the brotherhood 
to assemble for the purpose of installing 
the elected candidate on the gaddi. All 
this is slearly shown to have been done in 
this case. Arcr Singh, a respectable and 
independent witness, holding the responsible 
post of the Manager of the Temple; was 
satished as to the wish of the brotherhood 
by the presentation to him of a mahzarnama 
in fayour of Fateh Singh and made a report 
to the Daputy Commissioner recommending 
the appointment of Fateh Singh. This report 
has been proved by Arur Singh by his 
evidence given in this oase, If we believe 
the evidendeof Arur Singh, given as a witness 
in the ease and the statement sontained 
in his report, we must hold that Fateh 
Singh had been appointed a chela and 
nominated successor by Harnam Singh, In 
the report of Arur Singh, it is clearly stated 
that, in connection with the sase set up after 


‘Sunder Singh’s death, Harnam Singh on the 


2lst of March 19(5 had olearly stated 
that, in order to avoid any of the disputes 
in future, he had nominated Fateh Singh 
as his sussessor. The Sardar has, moreover, 
deposed as a witness in this cik that, in 
his presence, Harnam Singh stated that Fateh 
Singh would suoseed him, see the original 
statements of whioh a translation ia given 
on page 371 of paper- book A. In the 
translation the words “in my presence” are 
omitted. There is no reason to disbelieve 
this evidence. There being no slear- rule 
Jaid down as to the ‘initiation of a ‘chela 
or as to the nomination of a sucsessor or 
the elestion of a grantht, we ought to 
uphold ths appointment of Fateh Singh 
as the head grantht if we are satisfied 
that the evidence on the record justifies 
the finding that he was inatalled on the 
gaddi with the general support of the 
brotherhood and sanetion of the Government 
authorities. We hold that the evidence on 
the resord fully establishes that the sants 
mahanis and pujarts, the relations of Harnman 


Singh ‘and his widow, Musammat Malan, 


were quite satisfied and agreeable to the 
appointment of Fateh Singh as the head 
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grantht, In faot, no objeotion was taken 
by Mussammat Malan or by any other 
person on behalf of Indar Singh, plaintiff, 
denying the right of Fateh Singh and 
putting forward the olaim of the minor 
plaintiff, In onr opinion, the learned Judge 
of the Court below arrived at a right 
eonolusion and we entirely agree with 
him, 

In view of the definite csonslusions af 
whioh we have been able to arrive on the 
positive evidences produced on behalf of Fateh 
Singb, we are not prepared to asoept the 
nagativa evidenos tendered on bshalf of 
Indar Singh, defendant, This evidense 
almost wholly consists of oral depositions 
of witnesses, some of whom belong to 
Amritsar and have been examined in Court 
and others belonging to Naudir (Nizam’s 
Dominions) who have been examined on 
Commissson P Very little weight attaches 
tothe evidence of this olass. 

Amritsar witnesses: try to show that 
there was no nomination or elestion of Fateh 
Singh. It is very easy to eayso, but can 
this outweigh the dosamentary evidence on 
the resord P The mahzarnama which was 
signed by sanis, mahkants and pujaris was a 
very strong :piece of evidense proving the 
sense of the people to whieh further 
weight was given by the sanetion of the 
Deputy Qommissioner. It. is true the 
mahearnama has mot been prodused, but 
ita non-produstion is not due to any fault 
on the part of Fateh Singh. It was 
extrasted by some one from the record 
relating to the appointment of Fateh Singh. 
The applieation printed at page 132 of 
the book A. shows that this fact was brought 
to the notise of the proper authority. That 
record has been sent for and from its 
examination we find that the paper No, 
8 on it was the mahzarnama and it has 
been removed and another paper without 
any signature on it has been substituted 
in its place. Sesondary evidense as to its 
sontents was, therefore, admissible. Sardar 
Arur Singh has deposed to its contents and 
said that it bore the signatures of sants, 
mahants, ote, The dosument now found 
on the record, therefcre, eannot be the real 
mahsarnama as it beara no signatures. We 
have already held that positive oral evidence, 
supported by undeniable dooomentary 
pvidenee, proves beyond any reasonable doubt 
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the faot of the elestion of Fateh Singh by 
the brotherhood. We, therefore, do not 
believe the oral testimony of witness3s 
who hava osme forward to preva the 
negative. 


The evidense given by the Nandir witnesses 
is not of much value. They depose that 
amrit was administered to Fateh Singh at 
Hasur Temple at Nandir. This evidence 
has been relied upon as showing that the 
seremony of the administration of amrit at 
Hazur .Temple negatives the possibility of 
Fateh Singh being the chelt of Harnam 
Singh. We fail to see. the force of this 
argument. Admittedly, Harnam Singh himself 
had taken the boy to Hazur Sahib and 
was present there on the oosasion of the 
administration of the amrit, It is not 
suggested or shown that some one else had 
administered it. These witnesses have also 
given their opivion that a son oaght to 
suoceed, and that in the presence of a son 
a chela eannot suceeed. They bave, however, 
like the Amritsar witnesses, failed to site 
any instance. The whole of the plaintiff's 


‘evidence, in our opinion, is valueless and 


fails to establish the ease set up by him. 

For the reasons set forth above, wa 
affirm the desision of the Oourt below and 
dismiss the appeal with sosts. 


Appeal dismissed, 
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A person who holds the office of granthi of the 
Golden Temple at Amritsar is at liberty to spend the 
income of his office in any manner he pleases, and is 
not bound to spend any portion of it in charity. If 

` ho acquires property out of such income, he is free 
to dispose of it as he thinks best, and unless such 
property is dedicated by him to religions purposes, 
-the property descends on his death to his natural 
heirs according to the usual rale of inheritance. 
Where, however, a grantht succeeds to property from. 
another granthit to the exclusion of natural heirs, 
there is a presumption that such property has been 
dedicated to religious uses, even in the absence of 
positive evidence of actual dedication.[p. 736, col. 2.] 
A judgment in a suit holding that the property 
attached to the office of granthiis wakf and inalien- 
able, is admissible ina subsequent suit for the purpose 
of showing that at the time it was given the right of 
the granthi to alienate was ealled in question. (p. 787, 
cols. 1 & 2.], 


First appeal from the desres of the Senior 
Subordinate Judge, Amritsar, dated the 10th 
' of Ostober 1916. . 

_ Lala Moti Sagar, B, B, Messrs. Santam and 
Muhammad Rafi, for the Hon’ble Mian Mu- 
hammad Shoft, K. B., for the Appellants. 

Mr, O. Bevan- Petman, Bakhshi Tet Ohand, 
and Lala Hart Chand, for the Respondent, 

JUDGMENT.—The properties in dispute 
in the oasé ont of which the present appeal 


arises were in the possession of Harnam . 


Singh, head granthit of the Golden Temple, 
Amritsar, who died on the 29th of July 
1907... The  plaintiff-respondent, Fateh 
Singh, who claims to be his chela was duly 
installed in the office of head granth in 
suosession to the deceased on the 4th De- 
somber 1907. The defendant-appellant, 
Indar Singb, is the son of the deseased 
Harnam Singh. His age was about one 
year at the time of his father’s death, and 
he was, therefore, only about 7 years of age 
when the present suit was instituted in 
1913. Fateh Singh was also a minor at 
the time of -Harnam Singh’s death, and the 
widow of Harnam Singh, who is the mother 
of Indar Singh, was the guardian ‘of both 
the present parties. No claim was put 
forward on behalf of Indar Singh to susseed. 
Harnam Singh as head granth: at the time 
of the latter’s death and Fateh Singh was 
installed in the offise without opposition on 
the part of any one. About 1909 disputes 
arose between the parties in respeot of the 
_ properties left by Harnam Singh, and Fateh 

Singh instituted the present suit to obtain 
possession theraof on the 22nd of April 
1913. Onothe 27th of May 1913 a suit was 
nstifuted on behalf of Indar Singh to obtain 
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the ofisə of head granthi for himself, and 
for ths dismisaal of.Fateh Singh therefrom. 
That suit was dismissed by tha lower Court, 
and Oivil Appeal No. 907 of 1917,* which 
we have heard along with the present 
appeal, was lodged from that order. 

In the suit brought by Fateh Singh a 
desree was given for the properties im list 
A., filed withithe plaint, and for Rs. 5,940 
on asordunt of income of the properties in 
suit outof Rs. 10,423 actually slaimed, The 
gait for the properties sontained in lists D, 
D, and E. was dismissed. From this order an 
appeal has bsen lodged on behalf of Indar 
Singh, Fateh Singh has not appealed as 
regards the portion of his olaim dismissed 
nor has he filed oross-objestions in the 
appeal of Indar Singh, Our judgment of 
to-day’s date in Civil Appeal No. 907 
of 1917 should be read along with the present 
judgment and our findings recorded therein, 
so far as may be nesessary, should be taken 
as findings in the present case also. We 
have dismissed Indar Singh’s appeal in the 
other oase, and in onr judgment have held, 
infer alta:— 

(1) that the office of granhti is a religions 
office ; 

(2) that a son has no right to suesead his 
father in this office merely on the ground that. 
he is his son; < 

(3) that Fateh Singh was the chela of 
Harnam Singh and was duly appointed as 
head grantht of the Golden Temple in sue- 
eessinn to him, and that hs is entitled to hold 
that offiss ; < 

(4) that Jawahar Singh, the predesgssor- 
in-office of Harnam Singh, susceeded thereto 
as the chela of Jassa Singh with the approval 
of the brotherhood ; 

(5) that Harnam Singh was the chela 
of Jawahar Singh and suesseded to the office 
of granthi as sush, and beoause he was duly 
appointed thereto, and not besanse he was 
the brother of Jawahar Singh. 

There are ab present threa granthis at- 
tashed to the Golden Temple, whose pedigree 
is given in the judgment of the lower 
Court at page 431 of the main paper.book. 
whieh we oall A. It is given more fully 
in the document relating to the appointment 
as grantht of Fateh Singh dated the l5th 
Angust 1907, marked Exhibit P 18 


r icy Indar Singh v. Fateh Singh, 59 Ind. Cas, 721 
Ed, . : ‘ 


936 
INDAR SINGH Y, FATEH SINGH, 


printed at’ pages 88, ef seq., of the paper book, 
The two first granthis ara not shown in 
these tables. They were Budha and Gowal 
Das, respectively, the latter having been 
succeeded by Chanchal Singh. At first there 
was only one grantht,, but after Atma Singh 
there were three. The line of the head 
granth? started with Baai Sham Singh, In 
that line the sussession has always. gone 
from guru to chela for though Harnam Singh 
was the brother of Jawakar Singh, ib has 
bgen found that he suaseedad him as his 
cheid and not as his brother. In this line 
Harnam Singh is the first grantht who 
has left a sor, and this asaounts for the 
dispute between his son and his ciela, 
When Jawahar Singh died, there was a 
dispute relating to his sussession. Harnam 
Singh’s title to succeed was disputad by the 
otber two granihis Hira Singh and Bhagat 
Singh, In 1857 they instituted a suit 
against him for a declaration that his sua- 
cession to the gaddi should be considered 
nulawful, and that he should be diapossessed 
of the properties detailed in the lists filed 


with the plaint and said. to be sontested with: 


the gaddi, and that the possession of the 
same should be given to them, the plaintiffs, 
That suit was eventually desided by a Bench 
of the Ohief Court, the judgment of which 
is reported as Bhai Bhagat Singh v. Harnam 
Singh (1): It was thera found that “the 
rule of-sucsessidn in the oaseof the Darbar 
Sahib, or’ Golden Temple, at Amritsar, has 
been that the gaddi nashins have nominated 
Suseessors who have been installed in eaoh 
ease without objéction.” It was held “that 
no good grounds existed for applying the 
dostrine of survivorship to the oase of 
suecession to the offias of granihi,” and 
that the plaintiffs had failed to prove that 
they were themeelves the rightful suesessors 
to Jawahar Singh, or that Harnam Singh’s 
sontinuanse in the office of which he was 
in actual possession was opposed to any 
customary rules governing the institution, 
The result of this decision was that Har- 
nam Singh eontinued to hold the offiee of 
granthe and to remain in possession of the 
properties previously held by Jawahar Singh, 
The lower Oourt has now held that Jawahar 
Singh wasthe chela of Jassa Singh and suessed- 
ed him as auch, and did not get his properties 


and the age on adcaount of. a deed of om , 
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said to have been exeouted by Jassa Singh 
in his favour, It has also held that the 
properties in the hands of Harnam Singh 


‘and hia pradeaessor Jn-ofise as grantht ara 


waif and attached to the ofise, and that 
Indar Singh merely, as the son of Harnam 
Singh, has no right $o susseed to them. 
The suit has been dismissed as regards 


‘sertain properties whish were acquired by 


Harnam Singh himself out of his inooms 
and in regard to whish it has not been 
proved that they were dedisated to the ofise 
‘of granthe. Ib is sommon ground that a 
grantht oan spend the insame of his offise in 


any way he likes; he is not bound to spend 


any part of if in charity ; be on acquira 
property out of his income, and san dis. 
pose of that property in any way he likes. 
If he asquires property and dies without 
having dediesated it to religious parpos3e, 
there ig no reason why it should not 
dessend to his natural heirs assording to the 
usual rale of inherifanoe. If, - however, it 
is shown that any pari of the property 
has dessended from one granth: to another 
to the oexolusion of the natural heirs, then 
it appesare to us that a presumption must 
arise that auch property has bean dedisated 
to religious uses even if there be no pdai- 
tive evidenos. of actual dedication. In this 
sonnestion, we have been referred to Ram 
Singh v. Nehal Singh (2) where, “at the 
bottom of page 470, the following passage 
oscurs: — l 

“No one would have any doubt ‘that if 
a Sadh himself acquires property, and does 
not devote it to religious -purposes (and a. 
Sadh san acquire property), he remains 
absolute arbiter of the disposal of the pro- 
perty ; but ifthe property has onoe passed 
to a chela in virtue of his being chela to the 
exclusion of natural heirs, it osertainly 
would bs only reasonable to hold that the ` 
chelı must treat the property as religions.” 

In the oase of Rar Parshad v. Sadhu (3) 
a Bensh of the Chief Court, in sonsidsring 
the case where a trust had been sreated 
by the Naz sommunity for the maintenanga - 
of a Smadh, made the following remarks’ 
at page 96T :— l 

‘This resərd is equally sonsistent = 


(2) 186 P R. 1889, 

(8) 82 Ind. Cas. 504; 3t P. W. R.1916. 
*Page of P, B. 1889—TEd. | 

+P age of P. $ W. Re 1916—[#4,], - 
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the allegation that Shib Charan Gir held 
the property as trustee, and does not, in 
our opinion, mean thathe was the private 
owner thereof. The oral evidense on the 
point is altogether worthless ; but the fact 
that tle suosession to the entire property 
has been admittedly ‘from Guru to ‘chela 
irresistably pointa to its being a religious 
trust, ” 

The first two items in list A. dealt 
with by-the lower Court are some shops in 
‘the rise market, and inthe wheat market 
in-the sity of -Amritsar. In connestion 
with these, the lower Court has referred to 
& judgment of Sardar Shamsher Singh, 
which was given in a snit sontesting the 
right of the then grantht, Jawahar Singh, 
to alienate these shops. The judgment in 
question will ba found printed at pages 207- 
210 of the main paper-book whish we 
will aall A. lt is dated 2lst April 1870. 
It was held therein that the property was 
' wakf and was attached to the gadds, and, 
therefore, sould not be treated by the 
grantht as his private property. The mort- 
gages made by. him were, therefore, oan- 
eslled. It has been strongly contended be- 


fore us on behalf of the appellant that | 


this judgment is inadmissible in evidenes 
for the purpose of prsving that the pro- 
perty then in dispute is wakf and inalien- 
‘able, Oounsel for the respondent contends 
that the judgment is admissible under 


section 13. of the Indian Hvidenag Aob. > 


‘The admissibility of such judgments is 
disoussed at great length in Amir Ali and 
Woodroffe’s Law of Evidenoe, 5th Edition, 
at pages ' 170, ef seg. The learned authors 
referred to the oase of Gujja Lal v, F'atteh 
Lal (4) in whioh it was held that sugh 
judgments are inadmissible in evidense 
as” transactions” under seotion 13 of the 
Evidence Act or as “facts”? under sestion 
11, or under any other sestion of the Aet. 
‘The learned authors have gone on to point 
out that the Madras High Court sonourred 
in the deosision in Ramasami v, Appavu (5) 
The authors.also considered various rulings 
of their Lordships of the Privy Oounail, 
and finally eame to the conelusion that 
‘gush judgments are not relevant as desisions 
‘on points at issue. The matter was also 


_ (4) 6 0.171 (F. B.) 6 O. L. R, 439; 3 Shome tu R. 
182; 3 Ind. Dec. (x. s ) 112, ; A 4 
~(5) 12-M 9; 13 Ind, Jur, 16; 4 Iid, Dèè; (N, 53) 356, 
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elaborately dissussed by Mr. Justioa Beaman 
in the oasa reported as Mahamad Amin vV. 
Hasan (6), The learned Judge’s sonolusion 
will ba found at the bottom of page 157, 


. from whioh the following passage may be 


quoted :— 

“ All the best authorities, I think, agree 
that a judgment guajudgment and in res- 
pect to its contents, sertainly is not such 
a ‘transaction’ or ‘instance,’ but it may be 
the simplest and most sonvenient proof of 
the transastion, namely, the litigation, or 
the instance, namely, the assertion by the 
plaintiff, and the denial by the defendant 
of the right. So limited, there would ba 
no groat objection or difficulty in the way 
of admitting the judgment. Its probative 
effast would then be no more thau this, 
to establish that, at the time it was given, 
there hai been a transaction between the 
parties to if in which the right in question 
had been asserted or denied... [t being son- 
ceded, as I think ona sorresct reading of 
the best authorities, it must be sonseded, 
that if jadgments of this kind are admissi. 
ble at all under sestions 43 and 13 they 
are admissible only as the simplest proof 
of a transaction or an instance within the 
meaning of the latter sestion; it follows, of 
oourse, that the proof cannot be taken 
beyond the thing to be proved, and the thing 
to be proved is no more than that there was 
an assertion or a denial, not the grounds upon 
whish‘a dJudge* held that the assertion 
or the denial was good or bad in law.” 

We have no hesitation in agreeing with 
this interpretation of the law and we, 
therefore, consider that the judgment of 
Sardar Shamsher Singh can only bo treated 
as admissible for the purpose of showing that 
at that time also, the right of the granthi to 
alienate oertain property was ealled in 
question. The finding of the Court that the 
property was wakf and was attached to the 
gadii is, in our opinion, not relevant, — 

At page 279 of paper-book A. is printed s 
translation of a copy of a copy of a go-called 
dead of gift whioh appoints Jawahar Singh in 
plaos of Jasea Singh granihi. Now, in regard 
to this, it has been objested that the deed has 
not been ‘proved in this oase, and Counsel 
for the appellant has quite failed to show us 
how it has been proved. But even taking 
this dosumont at its fase value, we do not 

“(6) S1 B, 143 at p.157; 9 Bom, L. B, 65. > 
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consider that it shows that Jawahar Singh 
succseded to Jasea Singh’s office and the 
property held by him in virtue of a gift. The 
deed purports to convey not only all Jassa 
Singh’s property but also the gaddi of the 
Darbar Sahil, ie, the office of granthi. 
It purports to be signed by the granthis and 
mahants of other religious institutions in 
Amritsar, and in our opinion it should really 
be looked upon as a deed appointing Jawahar 
Singh as suesessor of Jassa Singh. In this 
connection much stress is laid by Counsel for 
the respondent upon certain admissions of 
Jawahar Singh ecntained in the written pleas 
filed by him in the ease of Bhagat Singh and 
Diwan Singh versus Jawahar Singh (see 
pages 212 213, paper book A), In ground No. 2, 
he states that all kinds of property attached 
to the gaddi is still held by the appellant, 
i.e 4 Jawahar Singh. In ground No, 6 he cays 
it is a fact that the appeilani’s Guru (Jassa 
Singh) with the approval of the Raises, the 
gardars and the sadh sangat made over to 
the appellant all the property attached to the 
gaddi including the land in dispute and 
appointed him a gaddi nashin exeonting a 
document tothe effeot whioh was also signed 
by the respondent’s Guru This, in our 


opinion, shows oonolusively that Jawahar - 


Singh sonsidered the so salled deed of gift 
fo bea deed appointing him to the gaddi, 
and transferring to him all the property 
attached thereto, Jawahar Singh was duly 
installed on the gaddi and, therefore, as a 
matter of sourse, obtained possession of all 
the property attached to the gaddi. 

The lower Court has laid stresa on the 
faot that in the 1887 suit Bhagat Singh and 
Hira Singh, in their plaint referred to the 
property in dispute as being connected with 
the gaddi. Harnam Singb, in his written 
pleas, said that being the real brother and 
chela of Jawahar Singh he was, by law and 
sustom, the rightful heir to the gadai, and 
that according to ancient sustom he was 
appointed gaddi nashin by the sants, 
mahanis, the pujaris, and the Darkar 
Committee, and that he could not be dis- 
missed after such appointment, The defend- 
ant, in that case never pleaded that, eyen 
if he was not entitled to the gaddi, he was 
entitled to inheritthe property of Jawahar 
Singh besanse he was his brother nor: did 
he dispute the averment i in the plaint that the 
property in dispute was ‘sonnested “with” tho 
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giddi. Bhup Singh, the father of Jawahar 
Singb, had three sons, viz., Jawahar Singh, 
Harnam Singh, and Jit Singh. A state- 
ment of Bhup Singh made by him in the 


. ease of Bhagat Singh versus Jawahar Singh 


on the 27th April 1876 (Exhibit P.120) is 
printed at pages 33-3 4 of. paper-book A. In 
that statement he said : “my houses and pro- 
perty are not attaohed to the g:ddt (Darbar 
Sahib). This property of mine shall not be 
inherited by Jawahar Singh as he has besome | 
a disciple of a panth, Ihave offered him 
to the Darbar Sahib. Ihave got two other 
sons, and the property shall be inherited by 
them,” Now, Jawahar Singh, actually 
succeeded to the offise of granthi and got all 
the property held by Jassa Singh during the 
lifetime of his father Bhup Singh. Jawahar 
Singh died before his father, and the offise 
of granthi together with the property went 
to Harnam Singh. Bhup Singh died sub. 
sequently, and Jit Singh, his son, admittedly 
inherited the whole of his property, no part 
of it going to Harnam Singh. Harnam 
Singh never claimed a share in it, nor did 
Jit Singh olaim uny share in the property 
of Jawahar Singh. These facts are import- 
ant as showing that the prorerty of Jassa 
Singh deseended to Jawahar Singh, and from 
him to Harnam Singh to the exclusion of the 
natural heirs. Prima facie, the inference to be 
drawn from this is that the property, whioh 
so descended, is aitaohed to the office of 
granthi, and was dedicated thereto. 

It remains for us to sonsider from whom 
the property now in dispute has some. The 
lower Court has satisfied itself by tracing it to 
Jahawar Singb, and has held that ‘any pro- 
perty whish same down from Jawahar Singh 
to Harnam Singh must be wakf and attached 
to the gaddz and must now go to the gadd 
nashin, %.6., Fatteh Singh. We prossed now. 
to disotas the items seriatim in the same order 
as the’lower Court bas done: — 

Items Nos, 1 and 2.—-These are the shops, 
six in the rice market, and five in the wheat 
market, which have already been referred to. 
It is admitted before us that they .are 
Identical with certain shops whieh were 
claimed in the suit brought by Bhagat Singh: 
and Hari Singh against Harnam Singh after 
the death of Jawahar Singh. Their identity. 
is also admitted with those which were the 
subjest of the. suit desided by Sardar. 
Shamsher Singh ;, but we have already held 
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that the judgment in that suit is inadmissible 
in evidence. Itis argued on behalf of the 
appellant that there is no proof that these 
shops were inthe possession of any granthe 
prior to Jawahar Singh. Now in conneotion 
with these shops, and other items of property 
in dispute, Counsel for the respondent has 
referred us to numerous entries in sertain 
acsount-books said to have been made by 
Bhat Sujan Singh and Bhat Jassa Singb, the 
grandfather and father of Jai Ram 
Singh, P. W. No 24, whose statement will 
be found printed at pages 355 and 
856 and 3875 of paper-book A. Jairam 
Singh was a servant of Bhat Jawahar 
Singh and Bhai Harnam Singh, granthis, and 
is now servant of Bhat Fatteh Singh, grantht. 
He states that his father and grandfather 
were similarly servants of the granthis of tbis 
line. Their duty was to realise money and 
to keep aesounts. He produced two ascount- 
books whioh he says were found from a box 
in possession of Fatteh Singh. He says 
that they contain entries in the hand writ- 
ing of his grandfather and father. He did 
not:sse his grandfather and therefore, oan- 
not, of sourse, identify his handwriting. 


But the sceount-books were, in our opivion,. 


prdduced from proper oustody within the 
meaning of ceotion 90 of the Evidence Act. 
- The entries relied tpon are all maoh more 
than 30 years old and we therefore, presume 
that they are in the handwriting of Bhat 
Sujan Singh and Bhat Jassa Singh as they 
purport to be. The books appear to be 
regularly kept acsount-books and in 
our opinion the entries in them are 
admissible in evidence. In connestion with 
Items Nos. l and 2 of the property in 
dispute, Counsel ‘has referred us to entries 
printed at pages'160, 162 and 173-175 of 
paper-book A, The entry on page 160 is 
one of Rs. 8.9 6 on asoount of plastering of 
the shops situate in kanak mandi, in the hand- 
writing of Sujan Singh, dated 24th Sawan 
Sambat 1887, corresponding to A. D. 1830, 
This entry is, therefore atthe present time 
about 90 years old, Itis not proved that 
there is any other shop in the kanak mandi 
other than:those in dispute to whish this 
entry sould refer. The entry on page 162 
is of Sambat 1895, and is an entry of 
Re, 1-2-0 on aasount of earth thrown in front 
of a shop situate in kanak mands. The shops 
jn dispute are in kanak mandi, and, in the 
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absence of any evidense to the contrary, there 
ig no doubt that this entry refers to these 
shops. The entries at pages 173-170 also 


refer to numerous items of expenditure in 


sonnestion with the shops situate in kanak 
mandi in the year Sambat 1912. Jassa Singh 
granthi died in 1913. We agree with 
Counsel for the respondent that the preseuse 
of these entries is quite suffisient fo prove 
that these shops were in the possession of 
Jassa Singh granthi. = 


Item No. 3.—Two shops in the Misri 
Bazar and two shops in Ohauk Malla Singh 
whioh together constitute one blosk. On 
behalf of the appellant it ia not admitted 
that these shops were in dispute in the 1887 
snit, but we have earafally compared the 
plans filed in the present and in the former 
suita at pages 443 and 187, respestively, of 
paper-bo0k A., and we havefno doubt that 
they are identisal. The situation ia the 
same and we fally agree with the lower 
Court that the identity has been proved. 
The old acsounts sontain numerous entries 
relating apparently to. these shops. The 
first entry printed at page 160 was one 
of Re. 1-0-9 on aosount. of reeds for the 
chhappar of the shop situate in Ohauk Malla 
Singh. Onpage 161 there is an entry of 
Rs. 7-15-0 on ascount of flooring of the shops 
situate in Ohauk Malla Singh bearing date 
Sambat 1895. The second entry on page 162, 
Rs. 6 6-0 of Sambat 1895 also refers to shopa 
in Ohauk Malla Singh. So does the seeond 
entry on page 163 and the second entry on 
page 164. The assounts on pages 177-180 
contain an asoonnt of numerous sums spent 
on shops situate in Ohauk Malla Singh ander 
date Maghar Sambat 1906 These entries all 
ralate to the time of Jasa Singh granthe, 
and, in our opinion, it is clearly proved that 
these shops were in his possession. 


Item No. 4.—These are two shops and A 
house at the bask of them situate in Katra 
Snfaid or Ohitta. It is admitted that this 
property was in the possession of Jawahar 
Singh, granthi, but it is sontended that he 
himself bought it. At page 239 of paper- 
book A. will be found a translation of & ree 
gistered deed of sale, dated the 26th June 
1883, exeouted by Gurdit Singh and Sundar 
Singh in favour of Jawahar Singh, granti. 
This was a deed of sale of two shops toge- 
ther with a roofed sabat situate in Katre 


740 
INDAR SINGH U, FAITEH SIXGH, 


Sufaid, sity Amritsar, The sale was for a oon- 
sideration of Rs, 750. Mr, Tek Chand, Vakil, 
for the respondent, admits that item No, 4 
of the property in dispute is the same as 
-was transferred’ by this deed of sale. He 
refers, however, to the statement of Arjaa 
Singh, D. W. No. 3, page 392, line 26; paper- 
shook A., where the witness stated that he, 
i.e, Jawahar Singh, gifted two shops in 
.Katra Sufaid to Bhat Rattan Singh. Rattan 
Singh got possession of these shops after 
the gift, 
‘sontention- is that these are the same shops 
whioh Jawahar Singh gifted to Rattan Singh, 
and which Rattan Singh’s sons sold 
back to Jawabar Singh, Jairam Singh, 
however, (see page 327, line 6 of paper-buok 
‘A), stated that Bhat Jawahar Singh did not 
‘gift two shops in Katra Sufaid to Rattan 
Singh. Counsel has referred us to oertain 
entries in the -assounts at pages 163 155 
which relate to the property in Chitta Kaira. 
it is, however, in our opinior, not shown that 
terin No, 4 is the came as was in the posses- 
sion of Jazsa Singh. At all evente, it is 
‘admitted that this property was purohased 
by Jawahar Singh himself. They are not 
‘traced further bask than Jawahar Singh. 
“< Rems No. 5.— Haveli Rathiwalt, situate in 
-Kucha Sukhdia), Kctra Ramegarian, oity 
‘Amritsar, It is admitted that this property 
was in dispute in the: 1887 suit and; therefore, 
it came from Jawahar Singh. At page 162 
cf paper bouk A, will be found an entry in 
the accounts of Rs. 0-8:0 on agsount of earth 
for the Hathiwali Hareli, In the absenoe cf 
any evidence to the contrary, we hold that 
this entry refers to Item No. 5. It ig of 
Jassa Singh, grunthi’s time. We have no 
doubt, therefore, that this item of property 
was in the possession of Jassa Singh. 
< Item No. 6-A Tawela in Basar Mai 
Sewan. It is admitted that this property 
.was in dispute in the 1287 suit; in other 
worde, that it dessended from Jawahar Singh 
but there is no evidence to show thet it was 
in Jassa Singh’s possession. 
. Item No,7.—A shop in Kucha Charat Singh, 
lt was not elaimed in the 1887 suit, but 
Counsel for the aprellant admits that it 
game from. Jawahar Singh, granihi, It is 
built on nazool. property, and the entries cn 
. pages 1:0 151 of.poper book A. are said to 
refer to, it. These entries relate to a shop 
in Katra Charat Singh and show that 
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Jawahar Singh, granth?, was in eee 
of the site, the aunual rent being Rs. 4 
There are numerous entries — in the 
accounts referring to this shop. On 
page 162 there is an entry relating to the 
half yearly Munisipal tax for the site under 
the shops situate in Katra Charat Singh, 
though the amcunt debited is not entered. 
On page 163 there is an entry showing 
that Rs, 5-110 were spent on asaount of 
plastering shops in Katra Charat Singh. 
There is another entry on this page of Re. 1 
on assonnt of a log of wood to be used in 
the shop in Koira Oharat Singh. At -the 
bottom of page 164 there is an entry of Ra. 3 
debited on aesount of half yearly Munioipal 
tax paid for the site under the shops in 
Katra Charat Singh. There is another entry 
relating to it on page 163, and we eon. 
sider it to be fully proved that this item 
of the property deseended from Jassa Singh, 
grantht, 

Item No, &£,—A bungah with a shop anda 
room, This property is:admittedly wakf. 
No arguments have been addressed to usin 
respect of if. 

Item No. 9.—~-A two and a half storied shop 
in Katra Harsa Singh.” It is admitted that 


“this property was in dispute in the 1887 suit 


and, ‘therefore, desoened from Jawahar Singh. 
‘On page 24 of paper ‘book’ A. will be found 
printed a translation. of a: ‘plait, dated the 
luth May lsc5 filed by” Jawahar Singh, 
granthi, against Nibal Singh in whieh | he 
asks for possession of this, house. ‘The 


judgment in that suit, whieh will be found 


at page 214 of paper book Æ, refers to thia 
property as attached tothe gaddz ; but this 
judgment is inadmissible in evidenasa, The 
property is not traced further’ baek than 
Jawahar Singh. 

li:me No. 10.—A two storied shop in Ohauk 
Baba Atal together with a smadh and a ikara, 
The smadhis that of Bhat Sham Singh, 
the predecessor-in offisee as granthé of Jassa 
Singh, We have been referred to an entry 
in the Register of tharas in the Amritsar 
oily at pages 38 39, paper-bock A whioh 
shows that Jassa Singh was in possession 
of a ‘¢hara with a‘smadh in 1883-84, It is 
alleged that this entry relates to the thara 
which forms part of this’ item, but the 
identity is not establishéd, and if is to be 
noted tbat Jassa: Singh’ died long before 
1883, “It is’ admitted that this , property 
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was in the possession of Jawahar Singh, but 
it is contended that thcugh the smadh may 
be wakf it does not follow thatit andthe 
“thara and the shop are attached to the: offiae 
of head grantht, This ‘property was not 


dlaimed in the 1887 suit, and paragraph 3- 


at page 435 of the judgment of the lower 
Oourt shows that tke plaintiff's Pleader 
stated that it was not claimed in the pre- 
vioùà suit as it contained the smadh of Sham 
Singh, grantht, and was not a property 
attashed to the gaddi. If if was not 
attached to the gadd: at that time we do 
not quite see how ib oan be said to have 
beeome attached to the gaddi during the in- 
sumbensy of Harnam Singh, granthi, The 
shop was built by Harnam Singh and a suit 
was brought by Narain Singh and others to 
restrain him from building it, see page 345 
of the paper-book, We have no informa- 
tion as to what the reanlt of that suit was, 
but apparently Harnam Singh was allowed 
to build the shop, for it is in existense at 
the present time. Asto the smadh of Sham 
Singh there appears to be forse in the 
contention of the plaintiff's Counsel that it 
was probably set up in the time of his 
successor Jassa Singh and it appears probable 
that Jassa Singh and his successor have 
been looking after it. We think that tha 
smadh and thara in front of it should be held 
to be attashed to the gadd: but not the shop 
No. 543, 

There certainly is no evidence that 
Harnam Singh dedicated the latter whioh 
he built to religious uses, 

Tim No. 11.~This sonsists of a dharam- 
sala and the shops at Tarn Taran, a 
town some 12 miles from the city of Amritsar, 
It was admittedly in the possession of 
Jawahar Singh, but Harnam Singh appears 
to have purehased and annexed to the 
original property a strip of ground, and to 
have re-built the whole of the property. 
There was a baols or well in this property 
and there was a dispute about it between 
the Munieipality of Tarn Taran and Har. 
nam Singh, grantht, (deo sopy of an applisa- 
tion by Bhai Harnam Singh marked Exhibit 
115, printed at page 50 of paper. book A), 
In this Harnam Singh states : “we have been 
holding possession of the said baoli from the 
time of our anoestore, that is to say, for 
six generations bask: We have bsen holding 
possession of the deli from the time it was 
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built -by Budha Mal.” Budha Mal is the: 
name of the first grantht and it was he: 
to whom Harnam Singh was referring in 
his application. It has never been sontended !: 
that this property was in the possession: 
of Harnam Singh’s natural family for 
six generations and when he referred to 
its having been in the possession of his) 
ancestors for six generations we have no’ 
doubt that be meant that it was in the- 
possession of the previous six granthis. It 
was admittedly in the possession of Jawahar | 
Singh graxtit, At pages 6 and 7 of paper- 
book A. will be found an extrast from the 
Khana shumart papera of Tarn Taran pre. 
pared in the Settlement of 1852, This- 
shows that Jassa Singh, chela of Sham Singh, : 
granthi, was in possession of five shops, 
Nos, 430-434, No. 430 is shown ag lying: 
desolate, No. 434 is shown ts ba a dharamsala, 
No. 432 is shown to be in possession of 
Dusandhi, a grain parcher, for the past 12 
years; No. 433 is shown as in possession of 
Hakam, and No, 434 in the possession of 
Tola Singh, son of Jhanda Singh. Now, in 
the Khana shumari papers prepared in ` 
1883 84, printed at pages 140-141 of the: 
paper-book, we find Bhai Jawahar Singh, 
granth?, in possession of five shops or five 
properties at Tarn Taran, their Nos, being. 
128 132, No, 128 was shown as oseupied by 
Gurmukh Singb,. sonof Tola Singh, khatri, 
aud, therefore, it probably corresponds to 
No, 484 shown in the earlier Khana shunart: 
asin the possession of Tola Singh, khatri.’ 
No, 13] was oosupied by Amir, son of 
Sandhi, oaste Bharbhunia, grain parsher, 
We hava no doubt that this sorreaponda to 
No, 432 in the 1852 list oosupied by 
Dusandhi, parsher of grain. No. 132 is a: 
dharamsala and doubtless aorresponds to 
the dhiramsala dntered in the 1852 papers, 
We have been referred to sertain entries 
in the assonota. At page 161 there ia an 
entry of Rs. 1-6-0, on assount of a door 
frame sent to Tarn Taran. At page 163 there 
is an entry of Rs. Bon ascount of wooden 
planks sentto Tran Taran. Thera is also 
on the same page an entry of Rs, 1-2-0 on 
asoount of door shains sent to Tarn Taran, 
also another entry of 8 annas, 6 pies on 
assount of ropes for wells sent to Tarn Taran, 
All these entries show us that Jassa Singh, 
granthi, to whose period the entries relate had 
some property at Taro Taran, © They arg.. 
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not shown to refer to any part of the present 
dharamsala and the shops sonneocted there» 
witb, but it is not alleged that Jassa Singh 
‘had any other praperty at that plase. We 
have also been reférred to an application of 
Bhai Harnam Singh, Exhibit P-117, in 
whieh he states that the baolt and the 
dharamsala at Tarn Taran have been in 
possession of his family from generation to 
generation, Kirpal Singh, a witness for 
Indar: Singh in the connected oasa, stated 
that this dharamsala was in existence since 
the time of Jassa Singh. The dharvamsala 
along with the shops form one blosk of 
buildings. The main part has, in our opinion, 
sertainly dessended from one granihs to 
another.. Harnam: Singh no doubt bought 
a small strip of ground and on this and on the 
previous site re built the whole property. 
The mere fast that he re-boilé it would, 
however, not alter its eharaster. If it was 
formerly attached to the office of granthi, 
Harnam Singh’s re-building it would not 
make it his private property, and it must be 
presumed that when he re-built it he did so 
for the benefit of the religious offise and that 
of his susesssora in-office. 
. Item No. 12.—-This property is admittedly 
wakf and no diseussion about it is neces- 
sary. 
« Jiem No, 13.—20 kanale, 8 marlas of ocou- 
pansy land in the village of Sultanwind, 
Harnam Singh was resorded as occupansy 
tenant of this land and, under section 59 of 
the Tenancy Act, Indar Singh, is in the 
absense oflany reason to the contrary, entitled 
to inherit it. An entry from the muntskhib 
‘papere, printed at page 35 of the paper book 
-A., shows that Jassa Singh held the muoft 
- of 165 kanals of land (orehard with a well) 
‘ip Sultanwindin 1852. He is not, however, 
hown as having oaeupanoy rights in the land. 
An entry given at pages 22 23 paper-book A., 
‘Exhibit P-2], shows thatin 1865 Jawahar 
Singh, granthi, had oceupaney right in 19 
' kanals, 18 marlas of land deseribed as a garden 
pi Mauza Sultanwind, It ia stated in the 
intry that the garden wrs planted by 
‘Jawahar Singh who had been holding its 
. possession for a long time and that tbe 
proprietors had no right to ejecthim, There 
ip an entry cf 1842-938, given at pages 240. 
. 241, paper-book A. whioh shows Harram 
ingh as oultivator and describes him ag 
< gon-ogoupancy tenant; We were told that 


INDIAN OASES. 


- {192} 


this was a wrong translation, but we referred 
to the original in vernaoular and found 
Harnam Singh entered as ghair dakhilkar. 
Apparently, ossupaney rights in this land 
were subsequently atquired by or conferred 
on Harnam Singh. Under the sirsumstanses, 
we are quite unable to hold that it is eonnect- 
ed with the gaddi and, in our opinion, Indar 
Singh is entitled to susseed to its possession, 

liem No. 14 ia not in.dispute in this appeal. 

To sum up, then, we hold that the various 
items of property in dispute have all dessend- 
ed from Jassa Singh with the exeeption of 
Nos. 4, 6, 9, 10 and 18. As to No. 4, it is 
proved that Jawahar Singh bought this 
property and we do not find any suffisient 
proof of dedisation by him to the cfiice of 
grantht, Out of Item No. 10 the sbop was 
built by Harnam Singh, and we do not find 
it elearly proved that it was built of: waif 
property. As to Items Nos. 6 and 9, there is no 
positive proof that they deseended from Jassa 
Singb, but, considering that Jawahar Singh 
succeeded to the gaddi and to so mush of other 
property held by Jassa Singh and that there is 
no proof that he got any property from his 
father Bhup Singh, .we are of opinion that 
the onus was upon the defendant to show that 
these particular items did not some down 
from Jassa Singh, and this onus he has not 
discharged. As regards Item No. 18, we 
hold that it is not proved that the ossupaney 
rights in this land are a‘tached to the 
gaddi, 

In oaleulating the mesne profits af the 
land in dispute, the lower Court found that the 
land which is to be exsluded from the decree 
is a little less than one-third of the total area 
slaimed. It, therefore dedaocted Rs, 112 
from Rs. 352 which it took to be tha 
annual profits and found Rs. 650 to be the 
income for 38 months as claimed. Now, we 
are exeluding 20 kanale, $ marlas of osonpanoy 
land also from the land deoreed. We find that 
abont 152 kanals of land should be deoreed 
and 92 kanals should be excluded from the 
deores ; in other words, about 5/8ths of the 
land elaimed is being decreed. The total net 
annual income works outto Rs. 332 ard not 
Rs. 352 as stated by the lower Court. Five. 
eighte of Rs. 332 is equal to Rs. 207, or, say, 
Rs. 17 per mensem. The amount, therefore, 
due to the plaintiff for 33 months on 
account of mesne profits eomes to Rs. 561, 
From the honses apd shops decreed, we 
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-are exolading the shops and the house in 

-` Katra Sufaid-of whioh acsording to the looal 
Commissioner (see page 294 of paper-book A.) 
‘the monthly rent is Rs, 10. 8 0. At page 295 
- of the report it is also "stated that only 
the bazthak out of the property in Item 
No. 10 is let out at Rs. 1 per mensem and 
that the shop is lying vasant. Daduoting, 
therefore, Rs. 346-8-0 on ascount of rent of the 
property in Katra Sufaid and Rs. 33 on acsount 
of rent of Item No. 10 we find Rs. 4,900 8-0 
to be the amount dne to the plaintif on 
ascount of rent of houses and shops in 
Amritsar and Tarn Taran. Adding to this, 
Rs. 561 on asoount of mesne profits of the 
land we find the total amonnt due to the 
plaintiff tobe Rs, 5,451-8.0, 

We ascordingly assept the appeal, and 
modifying the lower Conrt’s order, give the 
plaintiff a deasrea for the property in list A. 
attashed to the plaint with the exseption 
of Item No. 4, the shops and the house in 
Katra Ohitta, sity Amritsar, the shop and 
the batthak attasled to the smadh of Sham 
Singh (part of Item No. 11 in the plaint) 
and the ossupansy rights in 20 kanals, £ 
marlas of land in Saltanwind (Item No, 14 in 
the plaint) and for Rs. 5,461-8 0 cash, 

Taking the values of the various proper- 
ties in list A. as fixed by the losal Oom- 
missioner and in lists B., C, and D. we find that 
approximately 11-18tha of the claim has 
been decreed and we therefore, think it equit- 
able to order that defendant-apreilant shall 
pay 2 3rds plaintiff-respondent’s ocsts in 
both Courts. 

Appeal cecepted. 


BOMBAY HIGH COURT. 
Ssoonp Oivit Appxan, No. 858 or 1919, 
Jaly 16, 920, 
Present :—Sir Norman Macleod, Kr., Ohief 
Justice, and Mr. Justice Faweett, . 
BASVANAPPA SHLVRUDRAPPA— 
DevEeNpDANT-——APPELLANT 
versus 
KRISHNADAS GOVARDHANDAS 
MADIWALE—P tatxtize—ResPoxpvENt, 
{imitation AWOH of 1908), s. 14—Plaint presented 


in wrong Court on last day of limitation making 
allowance for vacation—Plaint, return of, for presenta- 
tion to proper Court—Haclusion of time. 


Where limitation for a suit expires during the 
vacation of a Court and the plaint is presented in 
that Court on the day on which the Coart re-opens, 
but it is subsequently discovered that the Court has 
no jurisdiction to entertain the suit and the plaint 
is directed to be returned for presentation to the 
proper Court, the suitis within time if the plaint is 
presented to ‘the proper Court on the same day on 
which itis actually returned by the wrong Court. In 
such a case the plaintiff is not only entitled, under 
section 14 of the Limitation Act, to exclude the 
period between the first presentation of the plaint 
and the date on which it is actually returned to him, 
but is also entitled to take advantage of the fact that 
the first Court was closed for the vacation when the 
limitation for the suit expired. 


Second appeal from the desision of the Dis- 
triot Judge, Dharwar, in Appeal No. 71 of 
1912, modifying the desree passed by the 
Additional Subordinate Judge at Haveri, in 
Suit No. 48 of 1917, 

Mr, Nilkant Atmaram, for the Appellant. 
Mr, 8. Y. Abhyankar, for the Respondent, 
JUDGMENT. 

Maoteop, O. J.—The plaintiff filed this 
suit to resoyer a sum of Rs. 866-3-3 alleged 
to be due on ascount of sotton dealings 
with the defendant between 20th May 
1918 and 26th June 1913. The snit was 
filed in the Hubli Court on the 7th June 
1916, and admittedly was then within time, 
beoause the Court opened after the vacation 
on the 7th June. The defendant then 
pleaded that he was an agriculturiat, with 
the result that the suit had to ba filed 
in another Court, and the plaint was 
ordered, on the 15th January 1517, to be 
returned for presentation to the proper 
Court. The plaintiff actually took away 
his plaint on the 25th January and presented 
it on the same day in the Haveri Oourt, 
Olearly, seetion 14 of the Indian Limita- 
tion Aot applies, and the time taken up 
in the former applieation from the date 
on whish it was instituted till the date 
on whish the proecedings therein ended, 
had to be sounted. It was first argued that 
the proceedings ended on the 15th January 
instead of 25th January when the plaint 
was returned. Olearly, when a party is 
ordered to take back his plaint and present 
it in the proper Court, the proceedings do 
not end until the party gets back his 
plaint. But then it is urged that, if we. 
esolude the ü ‘from 7th Jung 1916 to 
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25th January’ 1917, and ‘sousider whether 
the suit filed in the Havari Court was 
within time, the suit in the Havert Court 
will still be four days out of time, the 
argument being that the period which was 
allowed to be excluded owing to the 
‘Hubli Court being closed for the vacation 
when the plaint was filed in that Court 
sonld no longer be taken advantage of, 
after the order had bsen made to take 
bask the plaint and file it in another 
Court. Relianoe was placed -on the case of 
Mira Mohideen Rowther v. Nallaperumal Pillat 
(1). With all due respect, it seems to 
me that the result, if that case were follow. 
ed, would be ‘most ineqaitable. Bearing 
in mind that the suit when filed in the 
first Court was in time, and that the time 
which - was taken up by the proseedings 
in that Court san be excluded, it wonld 
be a most extraordinary result that, when 
the suit was filed -in the proper Court, ib 
should be held to be'time-barred. Clearly, 
the plaintiff is entitled to take advantage 
of those days daring which the first Court 
was closed for the vacation, and the 
calenlation should be made in the same 
way as if the second QOourt had been slosed 
for the vaeation. in my opinior, therefore, 
the desision of the lower Appellate Court 
was perfeotly correst, and the appeal mast be 
dismissed with sosts. — 
Fawoatr, J.—I agree. 
Apreal dismissed. 


(1) 12 Ind. Oas. 58; 36 M. 131; 10 M. L. T. 264; 
(1911) 2 M. W. N. 221; 21 M. L, J. 1000, 


LAHORE HIGH COURT. 
-Snoonp Orviz Arrean No, 258 or 1920. 
Devember 20, 1920. 

- Present. :—~Mr, J antiga Martineau, 
BELI RAM—Vanpen—Derenpant 
an APPELLAAT 
versus 
HARI CHAND — Pucint.er, ann Wusmamat 
KARM BIBI—VENBOR, AND. 
OTE RB — DEFENDANTS — ReExPONDENTS. 
Pre-emption—~- Vendes having equal -right of gree 
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emption on date of sale~-Subsequent loss of cee 8 
right, effect of—Decree for pre-emption, effect oS 
Vendee, when divested of property. 


Where on the date of asalethe vendee’s right of? 
pre-emption is agul “to that of a pre-emptor, the - 
vendee does not forfeit his right by subsequently 
losing the property by virtue of the ownership of 
which he claimed an equal right of pre-emption. The 
mere fact that the vendee loses the property under. 
a decree for pre-emption makes no difference. [p. 7465, 
col, 1. 

Bhupa v. Kori Mal, 80 P, R. 1898 (note), Kehr Singh 

v. Mahman Singh, 25 P, R. 1908; 5L P. W. R. 1908; 
128 P. L. E. 1808, dissented from. 

A right of pre-emption is a jus ad rem alienam, 
acquirendam and not a jus in re aliena; or, in other! 
words, the pre-emptor can, if he so wishes, by 
adopting the proper procedure acquire another 
person’s property in preference to third persons, ` 
whose rights to such property are inferior to his, 
But a pre-emptor has no right or interest in such 
property until his right of pre-emption is duly 
established: by the decree of the Court and he has, 
satisfied the terms of that decree. [p. 746, col. 1.] 


Sesond appeal from the deeres of the 
District Judge, Lyallpur, ‘dated the Ist of 
November 1919, ‘eversing that of the 
Mansif, Firat Olass, Gujrat, dated the 29th- 
November 1918. 

Lala Mool Ohand, R. S., for the Appellant. 

Mr, Lal Ghand Mehra, for the Plaintiff, 
Respondent. | 

JUDGMENT.—This is a pre-emption 
sase, in whish the point in dispate is whether 
the plaintiff’s right of pre-emption is superior 
to that of the vendee, Beli Ram. 

The house in suit (whish may be ealled house. 
A.) was sold by Karam Bibi to Beli Ram on 
the 4th April 1917, 

The plaintiff, Hari Chand, filed his suit on 
the 15th May L917, glaiming pre-emption on 
the ground that his house adjoined the house 
sold. Beli Ram pleaded that his right was 
equal to that of the plaintiff as he also had 
a house (whieh may be osalled B.) adjoining 
house A. 

Bek Ram had bought house B for Ra, 800 
on the 17th April 1916, but on the 14th 
April 1917 one Sawan Singh brought a anit 
to pre empt that house. The dispute i in that 
oase was only with regard to the pries, One 
Bhag Shah, a witness for the vendee, stated 
that he was prepared to buy the house for 
Rs, 1,000. An agreement was then drawn 
up by whish the house was to be sold to 
Bhag Shah for that amount, of whieh 
Rs. 20) were to be paid to Sawan Singh and 
Rs. 800 to Beli Ram, Sawan Singh denied 
haying entered into the agreement, : but- the 
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Munsif found that the parties had entered 
into it. Ultimately; Bhag Shah was implead- 
ed in the sage and the Mungif on the 29th 
Novemibar 1918, passed a decree in the terms 
of thé\sompromise; and this was upheld by 
the Distriet Jagde on appeal. It is stated 
-that Sawan Singh has filel a sesond appeal 
whiosh is now pending before a Division Benoh 
of this Court. l : 
In the present sasa the argument for the 
plaintiff is that his right is superior to that 
of the vendee, Eeli Ram, besause by the 
desres passed in Sawan Singh’s oase Bali 
Ram has ceased to ba the owner of house 
. B., the ownership of whish was the basis 
of his. assertion that his right to pre- 
empt house A, was equal to that of the 


a 


plaintiff, i 


The Trial Court did not agree with this 
argument and held that the faot that Bali 
Ram was the owner of B. at the time when 
he bought house A, was suffisient to defeat the 
plaintiff's elaim, the subsequent transfer to 
Bhag Shah being immaterial, 

On appeal the Distrist Judge took a 
different view, holding that as the vendee 
lost house B. by the dearee of the- 29th 
November 1918 he sould not be regarded as 
having had an indefeasible right in that 
house at. the timə when he bought house 
A. He accordingly gave the plaintiff a 
deores, 

Beli Ram has filed a sesond appeal in 
this Court, and Í think if must suseeed. 


Thedesree passed in 1918 in Sawan Singh’s 
oase was one based on a compromise and was 
not a deores for pre emption, Bhag Shah’s 
awnership of house B, sould not date baok 
to the 17th April 1916, when the sale took 
plase in favour of Beli Ram, but the latter 
` beoame the owner on that date, was still the 
owner on the 4th April 1917 when he bought 
house A., and remained the owner till the 


desree of 1918 was passed. That being so,“ 


the plaintiff's elaim faile; as Beli Ram, 
having been the owner of house B.on the 
date on which be bought house A. had a 
right of pre emption equal to tbe plaintiff's, 
and does not forfeit his right through having 
parted with house B, under the desree of 1918 
t Muhammad Nawaz Khan v. Musammat Bobo 
Sahib (1)]. 


(1) 44 P, R: 1903, 75 P, L. R, 1908, 
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It is, however, contended for thé respond 
ent on the authority of Kehr Singh v. Mah man 
Singh (2) that in tha event of Sawan Singh's 
second appeal in the ease relating to house 
B. being acaepted and hia getting a desres 
for that house by right of pre emption the 
plaintiff inthe prasent ease would be entitled: 
to sucsaed, and it ic, therefore, urged that this 
ease should be postponed until Sawan Singh’s 
appesl has been desided. 

If Sawan Singh's appeal were snosessful 
the desision in the present ease would turn 
on the question whether hia right of 
ownership in house B. dates baak to the 17th 
April 1916, when that house waa purehased 
by Beli Ram. 


Kehr Singh v. Mahman Singh (2) is no doubt 
an authority in the respondent’sfavour, It wag 
there held by Shah Dir, J,,that a vendee who 
by reason of a prior purshase, had beeome a 
land-holder in the village and as such wag 
compatent to resist the claim of a pre-emptor 
with respeot to a subsequent purohase sould 
not, if in a pre-emption suit he lost the first 


‘bargain, retain the subjeat-matter of thg 


second bargain. The learned Judge dig. 
tingnished Muhammad Nawaz Khan Wi 
Musammat Bobo Sahib (1) because. 
the house by virtue of whioh the vendee in 
that oase had a right of pre-emption wag 
held by him in fnll ownership under an ine 
defeasible title not liable to be defeated at the 
instange of a pre-emptor, and the defendant 
parted with that house voluntarily after the 
institution of the pre-emptor’s suit, so ‘that 
the title of the tranaferea dated from the 
time when the transfer was made to him and 
not from a date prior to the date of the. 
preemption suit. He also referred to a 
judgment appended as a note to Bhupa v. Kori 
Mal (3) in whioh it waa held by Rivaz, J., that 
a a a ile ha decree was to yest 
a proprietary right in the pre- 
the date of the salo, dan ae 


There are, howeyer, other rulings i 
Oourt in which a different: view of ike ‘ew 
was taken. In Lashkari Mal vy. Ishar Singh 
(4) the learned Judges said : "It is, we think 
slear that the pre-emptor’s right to or in the 
property aserues only when he has eomplied 


(2) 25 P, R. 1908; 61 P, W. ; i 
ae ; W. R. 1908; 128 P. L, R, 
(3. 30 P R., 1893 (note). 


0 (4) 94 P. R, 1902; 184 P, L, R., 1902, 
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with the condition laid down in the deoree 
and paid the purghase-money into Court, and 
that it is ther, and only then, that the pro 
perty vestsin him and is divested from the 
vendee.” Again, in Darshan _ Khan v, 
Sohaura Mal (5) Rattigan, J., said “A right of 
pre-emption is a jusadrem alienam acquirend im 
and not a jus zn re alena, or, in other words, 
the ‘pre-emptor oan, if he so wishes, by 
adopting the proper prosedure asquire another 
person’s property in preference to third 
persons, whose righta toaush property are, in 
the eye of sustomery law, as enunsisted in 
the Punjab Lawa Aot, inferior to his, But 
a pre-emptor has no right or interest în such 
property until his right of pre-emption is 
duly established by the deoree of the Court 
and he has satisied the terms of that 
deeree,” . 

But the matter ssenis to have been set at 
rest by the Privy Counsil in Deonandan Prasad 
Singh v. Ramdhari Ohowdhry (6), The disg ute 
in that ease was whether the pre-emptor or 
the vandge was entitled to the mesne profits 


of the land in respest to whish a decree for 


preemption had been passed. The pre- 
emptor had been given a decres by the Sub. 
ordinate Jadge for possession of the land 
subjest to the payment of Rs. 37,000 and 
he was put into possession in 1900 on pay- 
ment of that sum, On appeal the High 
Oourt dismissed the suit and the original 
purehaser recovered possession of the land 


in 1904. Appeals were preferred to the. 


Privy Council, whieh restored the decree of 
the Subordinate Judge exsept as to the pre- 
emptive price, which was fixed at Rs. 44,+50 
and after the additional sum making up that 
amount had been deposited possession was 
again given to the pre-emptor in 1909. It 
was held by the Privy Oonnoil that the pro- 
emptor was liable to the vendee for mesne 
profits from 1900 to 1904, for which period 
he was in possession without title, On page 
685* their Lordships said: “A person olaim- 
-ing an order of pre emption oannot be re- 
garded’ in the same light as an ordinary pur- 
` ohaser of an estate. His right ie, whe: an 


| (5) 124 P, R. 1907;3P.L, R. 1907; 43 P. W, R. 


07. . . 

(6) 39 Ind. Cas. 958;44 O. 675; 32 M. L. J. 450; 1 
P. L. W. 527; 15 A. L. J. 375; 21 0. W. N. 786; 25 
C. L. J. 518; 19 Bom. L. R. 437; 6 L. W. 65; (1917) 
M.W. N. 470 & 811; 22 M., L, T. 196; 44 I. A. 80 
(P, On 
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estate has been sold, to aequire the property 
from the puroehaser at the price paid. If 
tha necessary formalities are observed, and 
the purshaser assents to the claim, possession 
is given by mutual consent and no difficulty 
arises ; but if the slaim be disputed and a 
suit must be brought, the rights of the 
parties are regulated by the Code of Civil 
Proasdare.” After quoting section 214 of 
the Code of 1882 their Lordships proseeded : 
‘it, therefore, follows that where a suit is 
brought it ia on payment of the purchase- 
money on the speosified date that the plainte 
iff obtains possession of the property, and, 
antil that time, the original purshaser retains 
possession and is entitled to, the rents and 
profits. This was so held in the oase of. 
Deokinandan v. Sri Ram (7), and there Mr. 
Justices Mahumd, whose authority is well- 
recognized by all, stated that it was only 
when the terms of the desaree were fulfilled 
and enforeed that the persons having the 
right of pre-emption besome owners of the 
property, that such ownership did not vest 
from the date of sale, | notwithstanding 
suocsess in the suit, and that the actual sub. 
stitution of the owner of the pze-empted pro- 
perty dates with possession under the 
desree.” 
_ In sosordance with that judgment, whioh 
followed the judgment of Mr. Justice 
Mahmud, it must be held that even if Sawan 
Singh succeeds in his appeal in this Court 
his ownership of house B. will not date bask 
to the 17th April 1916 when the house was 
purshased by Bali Ram, but will date only 
from the time when he falfils the terms of 
the deeree that he obtains, and that, up to 
that time, Beli Ram remains the owner. It 
follows that the plaintiff's right of pre-emp- 
tion in respect of house A, is not superior to 
Beli Ram’s and the suit must fail, 

[ acoapt the appeal, reverse the deeree of ` 
the lower Appellate Court, and restore tbat 
af the first Court. The plaintiff will pay the. 
appellant’s costs throughout, 

Appeal accepted, 


(7) 12 A. 234 at p. 286; 6 Ind. Deo, (x. s.) 898. 


‘Wel. LIX) 
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PRABHULINGAPPA KHANGOUDA Y. GURUNATH BALAJI, 


BOMBAY HIGH OOURT. 
Frest Civie APPRAL No, 272 o 1918, 
July 19, 1929, 

Present :- Sir Norman Macleod, Kr., Chief 
Justios, and Mr. Justice Fawaett. 
PRABHULINGAPPA KHANGOUDA 
DESAI—Jupe MENT- DEBTOR —APPELLANT 

versus 
GURUNATH BALAJI KALKUNDRBI— 


Dzorges HOLDER— RESPONDENT, 

Limitation Act (1X of 1908), Sch. I, Art. 182 (8)— 
Eaeccution of decree—Decree passed by Court in Native 
State transferred to Court in British India—Ezxecution 
proceedings taken in Court in Native State, whether 
taken ım proper CGourt—Application barred by time 
Objection not taken—Subsequent application, whether 
barred, 


Where a decree passed by a Court in a Native 
State is transferred for execution toa Court in British 
Tndia all proceedings taken in the Court which 
passed the decree must be regarded as having been 
taken ina. “proper Court” within the meaning of 
clause (5) of Article 182 of Schedule I tothe Limita- 
tion “Act and operate to save limitation. [p. 747, 
ool. 2. f 

wi an application for execution is barred by 
time but no objection is taken to it on that score, 
and proceedings are taken thereunder, it provides 
a new starting point for limitation, [p. 748, col. 1.) 


- First appeal fromthe deoision of the First 
Olass Subordinate Judge at Belgaum, in 
Darkhast No, 321 of 1917. 

‘Mr. G. S. Rao, for the Appellant, 

Mr. J. Q. Eele, for Respondents Nos, 1 

and 3. 

« Mr. 
No, 2. 

JUDGMENT,—This is a first appeal-from 
‘the desision of the learned ' Subordinate 

Jadge in durkxhast No. 321 of 1917. The 
original suit was desided and a deeree was 
passed in the Sangli Court on the 18th of 
September 1907. The first durkhast pre- 
sented to the Sangli Court ended on the 
25th of June 1907 without any result as 
the desree-holder failed to pay, proeess 
fees, The second darkhast was «filed in 
the same Court on the llth of November 
1907 and on the 14th of that month that 
Court transferred the proseedings to the 
Gourt at Sbhahapur. The darkhast ended 
on the 24th of Marsh 1915 after the 
recovery. of Rs. 11,412-3-0. The third 
darkhast was presented in the Sangli 
Court on the 9th of Angust 1915. It 
proved ineffectual and was disposed of on 
the 10th of November 1915. The next 
dgrkhagt was presented ip the Belgaum 


8, Y. Abhyankar, for Respondent 


Court (darkhast No. 476 of 1915) and was 
disposed of .without result on the 26th of 
May 1917, . The darkhast under appeal wag 


presented to the Belgaum Court on the 27th 
of August 1917. 


It was sontended that the darkhast was 
barred by limitation but the Oourt ordered 
the darkhast to proseed. It is now argued 
that the period from 1907 to the 10th of 
November 1915 during whieh the exeeutiun 
proceedings were pending in the Sangli 
and Shahapur Oourts does not save limita- 
tion as those Oourts were not proper 
Qourts within the meaning of Artisle 182, 
olanse | (5), of the Indian Limitation 
Act. Proper Court’, under Artiele 182, 
Explanation II, means the Court whose 
duty itis to exeoute a deeree or order, It 
is diffisult, then, ‘to see how it’ oan be 
said that the Sangli and Shahapur Oourtg 
were not proper Courts within the meaning 
of Artiele 182. I do not see how the 
ruling sited—Nabibhat Vozirbhai v. Dayabhat 
Amulakh (1)—would affeet the question, 
That ease only decided that when a desres 
was incapable of exesntion in British 
Courts owing to its being barred on aceount 
of the British Law of Limitation, it made 
no difference that a different law was applies. 
able tothe Oourtsa from whose jurisdistion 
the desree had been transferred for execution, 
Under sestion 44 of the Oodr, the Governor. 
General in Council may by notifiedtion in the 
Gazette of India deslara'that the deerees 
of any Oivil or Revénue Courts situated 
in the territory of any Native Prinse or 
State in alliance with his Majesty and 
not established or sontinied by the authority 
of the Governor-General in Oounsil op 
any class of such desrees*may be exesuted 
in British India as if they had been 
passed by the Oourts of British India. 
Therefore, when this deeree was transferred 
for exesution to the Belgaum Oonurt, it 
had to be treated exactly in the same way 
as if it had been passed by the Oonrt 
at Belgaum, The period oseupied by the 
execution proceedings in the Sangli and 
Shahapnr Courts must be treated as if 
the execution proseedings were pending in 
proper Courts within the meaning of 
Artisle 182. 


(1) 86 Ind. Cas. 869; 40 R. 504; 18 Bom. L, R, 
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Then it was suggested that limitation 
began from the time the second darkhasi 
was filed in the Sangli Oourt, that fresh 
` proseedings had not bean instituted within 
three years of that date, although, as a 
matter of faot, the darhhast was sontinued 
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and money was being recovered under it- 


until the 24th of Marsh 1915, 
darkhast is filed and the Oourt 
instalments to be paid under ib and 
recovers instalments; it sannot be that 
- while the instalments are being resovered 
avy further proseedings 
RBapuchand v, Mugutreo (2). Assuming 
that the third darkhast presented on the 
9th of Angust 1915 would have been held 
to be barred by limitation if the point 
had been taken, the point was not taken, 
and proseedings sòntinued under that 
darkhast ‘until it was disposed of on the 
10th of November 1915. Then, the next 
darkhast whish was presented ia the 
Belgaum Oourt and-sontinued until it was 
disposed of on the 12th of May 1917 
was within time. In Desatappa Khalilappa 
Desai v. Dundappa Malkappa (3). the 
“game ` question came up before Mr. 
Justice Heaton and myself, and, following 
the desision ofthe Privy Couneil in Mungul 
Pershad Dichit .v. Grija ` Kant Lahiré 
(4), we desided that if an applioa- 
tion be admitted and proceedings taken 
thereunder, although as a matter of faot 
they would be barred by limitation if an 
application were made for the disposal of 
the application on that ' ground, they 
provide a new starting point for limitation, 
Following that desisior, itis slear that this 
darkhast was within three years from 
the previous darkhast, Therefore, on that 
ground the appeal fails. 

It may be noted that this question was 
never raised in the lower: Oourt. The 
only question argued was whether the 
Sangli and Shahapur Courts were proper 
Courts. 

The appeal, therefore, muni bə dismissed 
witb costs. 


If a 
directa 


Arp:al dismisted, 


(2) 22 B. 840; 11 Ind. Dec ‘nw s` 809, 3 

(8) 55 Ind, Cas. 829; 22 Bom L. B.76; 44 B, 297, 

(4) 8 I. A. 128; 80. BL (P. C.}; 11 0. Li R., 118; 4 
Ba | P: Ọ. J. 249; 4 Ind. Deo. (x. s.) 22, 


are neooasary! i 
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CALCUTTA HIGH COURT, 
Lerrzgęgs Parent Appgats Nos, 92 anno 93 
or 1919, 

May 21, 1920. 

Present: —Juastica Sir N. R. Chatterjes, Kr, 
and Mr, Jnatise Pantor, 

In No. 92 or 1919, 

NANDA KUMAR MAJUMDAR — 

: DEFSNDANT— ÅPPELLANT ` 
Versus 
DINABANDHU NANDI AND oraues — ` 
PLAINTIFE3 ~Respoxpents, 
Ix No, 93 op 1919, 
NANDA KUMAR MAJUMDAR — 
First Party —DEFFNDAN I- ÅPPELLANT 
VETSUS 
UMED RAJA BHUIA AND ANOTRER—- 
PLAINTIFFS —R ES PONDZNTS. 
Bengal Tenancy Act (VIII of 1885), s. 85, clause (2) 
—Landlord and tenant—Sub-lease ewceeding nine years, 


whether admissible in evidence to prove sapak eka 
lessee having subsisting tenancy, effect of. 


A sub-lease granted bya raiyat after the passing 
of the Bengal Tenanoy Act for a term exceeding 
nine years and registered in contravention of the 
terms of section 83, clause (2) of the Act is in. 
admissible in evidence to prove the tenancy of an 
under-raiyat. Where, however, the sub-lessee has a 
subsisting tenancy he can defend his possession, or 
recover possession on being dispossessed on the 
strength of such subsisting tenancy even though the- 
lease cannot be produced to prove the tenancy. 
Ep. 750, ool. 2] 

Letters Patent appeal against the follow-. 
ing judgment of Mr, Justise Newbould, 
dated the 26th of March 1917, in Appaala- 
from Appellate Dasrees Nos. 1616 and 2575 
of 1917. 


NeEwBOULD, J.—These two appeals arise out 
of suits for ejectmant with regard to two plots 
of land. The principal defendants in both suits 
were the mortgageer, of the tenants under 
the plaintiffs and they purchased in exeoution 
of the decree on their mortgage the interest of 
the mortgagors. The plaintiffs in the suit 
which leds to the Sesond Appeal No. 2575 are 
the transferees of the interest of the plaintiffs 
in the suit sorresponding to Sesond Appeal 
No. 1616, The plaintiffs in that suit granted 
a lease to Kali Oharan De who is the 
mortgagor of the eontesting defendants, 
By that lease three plots of land -were'let 
out. With the first plot we are not sone 
eserned, An regards the sesond plot . the 
Iéasor’s interest is deseribed as ratyatt and 
the lessee’s as under-raiyaté interest. This 


is the plot in spit in Appeal No, 1616. - In- 
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the third plot the lessor’s interest is desoribed 
as.a kaimi miras ratyati as well as raiyati, 
and the lessee’s interest is described as 
krimi ratyatit, The lease purports to grant 
a permanent lease of all the three plots 
at a fixed rent. The frst Court decreed 
the suit holding that this lease was void 
under tne provisions of section 85 of the 
Bengal Tenanoy Aot and that, therefore, 
the sontesting defendant obtained no right 
either by his mortgage or by hia purchase 
at the sale in exedution of their mortgage- 
desree, On appeal’ by these defendants 
the ‘lower Appellate Court held that the 
plaintifis were estopped by the terms of 
the lease from denying that their lessees had 
a permanent interest which was donge. 
quently a transferable interest. 

`” There oan be no boubt that the lease in 
question is sontrary to the provisions of 
“section. 85 of the Bengal Tenancy Act. As 
regards one plot it distinoly purports to 
ereate a permanent under-rozyatt lease at 
a fixed rent, and as regarda the second 
of the two plots with which we ara now 
eoneerned the lessor’s interest is deseribed 
gs partly raiyati, and if would appear also 
that the description of kaimi mirasi raiyati 
is not equivalent to asserting a right which 
would give the lessor power to oreate a 
permauent subordinate interest. In the oase 
of Meher Ali v, Kalai Khalashi (1) it was 
held.. that the use of the word kaimi by 
the grantor of a lease did not impart 
fixity of rent but .only permanence of 
oseupation of the land. 

As regards what is the effeat 5f the leare 
granted in contravention of the provision 
of section £5, it is tufficient to refer to 
what I believe to be the latest reported 
ease on.the subjest Ohand? 
w. Somla Bibi (2). In that oasé, sitting 
alone, I held ‘that the dootrine of" esfoppal 
sould not be invoked or applied so as to 
defeat the provisions of the Statute, and on 
Letters Patent Appeal the desisions of this 
Court.were reviewed by Beashoroft, J., who 
summed up his conclusion at page 128 as 
follows :— The autboritier, therefore, point 
to this that the validity of the lease aan 


pfp 29 Ind. Oos. 461; 190, W. N. 1129; 270. L. J. 
(2) 44 Ind. Cas. 244; 22 C. W. N. 179,28 G. L. J. 
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defendant is the appellant, 
Oharan Nath - 


“249: 


be questioned by the grantors.’ It is olear, 
therefore, that the plaintiffs were not 
estopped from questioning the validity 
of the lease granted by them in the 
present case, 

It is contended that there was an estoppal 
because the. defendants were not advaneed 
money on the representation that the lease 
was a permanent heritable one, The lease, on 
the face of it, conld nòt ba valid in 
respect of the plot in which the lessee’, 
interest is described as an under ratyati 
interest, and if was obviously the duty of 
the defendante, before lending money on 
the mortgage of the interest oreated by 
this lease to ascerfain whether the plaint. 
iffs bad such rights that they oould grant 
a valid lease in respest of the other plots, 
Further, even as regards the .sscond plof, 
as I have pointed out, there is no allegation 
in the lease that the right of the Jlessors 
was either that of a tenure holder or a 
raiyati at fixed rate, in which oase alone 
‘sould they havé created a permarent: interest 
subordinate to their own. The learned 


„Additional Distriot Judge is clearly wrong 


in holding. that the plaintiffs were estopped 
and no attempt has been made before ie 
.to support the deoree on any other ground 
exsept that of estoppel. ag 

The result, therefore, is that there appeals 
must be desreed and the decrees;of the lower 
Appellate Court set.aside and the deorees of 


the Munsif restored. 


The appellants will get their sosts of thia 


‘Court and of the lower Appellate Court; 





Dr. Sarot Ohondra Basak (with him Babu 
Perin Ohandra Bose), forthe Appellant.—The 
! The appeal 
arises out of a suit for ejestment- The 
firat Conrt deoreed ‘the anit. The lower 
Appellate Court dismissed the suit. - On 
appeal to this Qourt Newbould, J., restored 
the decree of the first Court, On appes! 
under sestion 15 of the Letters Patent the 
ease was remanded for determination of 
certain issues relating to the nature of the 
landlord’s interest at the time of the lease 
The p'aintiffe, Nundies, granted a permanent 
lease to one Kali Oharan Dey who mortgaged 
the properties to defendant snd 
tion of the mortgage-desree he 
Kali Charan’s interest, Thereafter ¢ 


in execu. 
purehased 
he present 


' suit was instituted on the allegation tHat 
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Kali Oharan was a rotyai and, therefore, my 
_olients were liable to ejastmentas the lease 
was invalid. The question for determina- 
tion is, whether a tenant who has granted 
a permanent lease oan subsequently be 
permitted to question, the validity of his 
grant. I am the party in possession and Í 
am defending my right as under-ratyat, There 
are many sonflicting rulings on the point, 
Refers. to Rashed Kazi v, Pachoo Sardar (3). 
Farther, there have been served no notioe to 
determine the subsisting tenansy in the land. 
As regards estoppel, one-third was asquired 
before the grant. As regards the other two- 
thirds, the doctrine would apply. Supposing 
that the grantor had noright when he made 
a permanent grant bat subsequently acquired 
the right, that would I submit surely feed the 
estoppel. Refers to section 43 of the Transfer 
of- Property Act; Chandi Charan Nath v. 
Somla Bibi (2). In view of the aonflisting 
deeisions, I would ask-your Lordships to refer 
the sase-to the Faull Banesh. Refers ‘to 
aa Bhattacharyya v, Nilmadhab Saha 
4). 
Babu Jotindra Mohan Ghose, for the Respond- 
ents,—-The present appellant is a mortgages 
in possession. The mortgagor having walked 
out, .the mortgagee is a mere trespasser, 
That is my easethroughout, The defendant 
purehased the property on 2nd Asar 1320 in 
execution of the mortgage-deeree. Seotion 
43 of the Transfer of -Property Act is wholly 
imapplisabla in view of  seotion 3, 
Transfer of Property Aot. Refers to Radha 
Bat v, Kamod Singh (5). Neither oan the 
doctrine of estoppel apply. The main reason 
being the transfer is void ab initio. Seotion 
85 of the Bengal Tenancy Act is clear on the 
point. Refers ta Ohand: Oharan Nath v, 
Somla Bibi (2), Jarip Khan v. Durfa Bewa 
(6). There is no conflict of desisions, The 
tenansy is not subsisting, That differentiates 

the present oase from other cages, 

Dr, Basak, in reply. 
JUDGMENT, 

In No, 92 or 1919, 
This sase and Appeal No. 93 were re- 
manded for findings on eertain points, They 

1 ft 


(3) 42 Ind, Cas, 534, 

(4) 86 Ind, Qas, 154; 24 O, L, J. 541; 29 O, W. N, 
1340; 44 C, TTL, : 

(6) 15 Ind, Oas, 476; 16 O. L, J, 144; 17 0. W..N, 
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relate to “ihe nature of the landlord's 
interest at the ‘time of the lease to | Kali 
Charan Dey. 4 


It has been found in the other 633 
(Seaond Appeal No. 2575 of 1917) that the 
landlord had the right of a permanent 
tenure holder in one-third of the property, 
and snbsequently acquired a permanent right 
tó, two-thirds share. In the present sase 
(Séeond Appeal No, 1616 of 1917) the 
landlord had only the interest of a ryot. 
A sub-leass was granted by the landlord 
and as he had only a ryo#’s interest, the 
interest sreated in favour of the lesses 
was that of an under-ryst The  Iease 
purported to grant a permanent’ transfer- 
able interest.- A sub-lease granted by a 
ryo after the passing of the Bengal 
Tenanoy Ast for a term exoesding nine 
years ani registered in sontravantion of 
the terms of seation 85, olause (2) is 
inadmissible in evyidensa to proye ths 
tenanay of au. under-ryot [Jarip Khan v., 
Durfa Bewa (6)}. 


When, however, the sub-lessea hai a. 
subsisting tenaney, it has been held that 
he oan defend his possession, or resover 
posaession on being dispossessed, on the 
strength of suoh subsisting tenansy even 
though the lease sannot be produeed to 
prove the tenansy. 

In the present oase, if was alleged 
that a notiee was served upon the original 
tenant, Kali Charan, and that a suit based 
upon that notice resulted in a desree. for 
ejestment under sestion 49 of the Bəngal 
Tenancy Act. It was found at some stage of 
the litigation that that deores was a collusive 
one. . The finding as to the notice having 
been seryed, however, is notolear, but tha 
question® is not material in the present ease 
beaause’the person in possession of the 
property is not the original tenant,. or 
his heirs who might hava been entitled 
to a-notios to quit, had they been in 
possession under a subsisting tenancy. The 
person in possession, the defendant, in 
exeoution of a mortgage desree against 
the original tenant purehased the property, 
The under-ryots interest is not transferable | 
apart from the lease and the lease being 
inadmissible in evidense, the defendant 
eannot, we. think, rely upon (the invalid. 
lease. 
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We have been asked by the learned 
Pleader for the appellant to refer the sase 
to a Fall Bonsb, having regard to the 
difference of judicial opinion upon the 
question whether the grant of a sub-lease 
in eontravention of the provisions of 
section 85 (2) of the Bengal Tenancy Act 
is binding as between the lessor and 
the lessee. 


-In a resent sase of Rashed Kaz v. 
Pachoo Sardar (3) Fleteherand Newbonld, 
JJ., in deslining to refer the oase to a 
Full Beneb, observed as follows: — We have 
been asked to refer the sase to a Full 
Bensh, Bab the desision in Jarip Khan 
v. Durfa Bewa (6; has been followed on 
more than one oseasion and the learned 
Judgas who desided the subsequent oases 
did not sonsider that the point required 
the desision of. a Fall Boneh. Thea learned 
Judges, I suppose, who desided these oases 
eame to the oonelusion that this point 
wasa new point that had not been befors 
the Court in ‘the earlier cases and that, 
if it had been, the Oourt would have 
arrived at a different eonclusion. However, 
as the other Benches sonsisting of other 
learned Judges saw no difficulty in follow. 
ing the ease of Jarip Khan vy. Durfa 
Bewa (6) in other oases, I do not think wa 
ought to refer the matter to a Fall 
Bench.” 


We have been referred to the desision 
in the oase of Bamandas Bhattacharyya v. 
Nilmadhab Saha (4). Bat that ease may 
be distinguished on two grounds. The 
first is, that there was a distinct repre- 
sentation on the part of the lessor that 
he wasa tenure-holder and had, therefore, 
Ai right to grant the ryofi lease; and, 
secondly, that there was a subsisting tenancy 
nnder which the sub-leesee was ‘entitled 
to susceed, 

“The latest oase on the point that has 
been brought to our notice is that of 


Bamandas Bhattacharyya v. Nilmadhab Saha 


(4) sited above, and the learned Jadges in 
that case deolined to refer the case to 
na Full Bench. We also do not think it 
mesessary, for the reasons stated in the 
judgment in that ease, to refer this oase 
to the Fall Benesh. : 
In the sircumstanees, we think the Letters 
Patent Appeal No. 92 in Second Appeal 


INDIAN OASES, 


751 


No, 1616 of 1917 must fail and is dismissed 


with coasts, 
In No. 93 of 1919, 

‘In this oase, as stated above, the land- 
lord had the right of a permanent tenure- 
holder to one-third share of the property 
at the time when he granted the lease, 
and it has been found that, subsequent 
to the grant of the lease, he sasquired a 
permanent right to the rest of the land. 
The lease was not desoribed as an under- 
yyott lease. In these sireumstances, the 
lease was not invalid and is binding upon 
the landlord. 

This appeal is allowed and the 
dismissed with sosts, 


snif 


Appeal allowed, 


BOMBAY HIGH COURT. 
Seconp Orvin Appean No, 437 or 1919, 
July 19, 1920, 
Present :—Sir Norman Masleod, Kr., Chief 
Justice, and Mr, Justices Faweett. 
MANERLAL VAMANRAO AND OTHERS 
— PLAINTIFE-—ÅPPELLANT 
versus 

BAI AMBA—Devrenpant — RESPONDENT, ` 

Bombay Land Revenue Oode (Act V of 1879), 8. 83—~ 


Landlord and tenant--Ejectment—Permanent tenancy 
—- Burden of proof. 


The presumption is that a tenant is an annual 
tenant and the onus lies on him to prove that he is 
something more. Ifhe wishes to prove that he is 
& permanent tenant he mast prove, first of all, if he 
has not got adooument of permanent tenancy, the 
antiquity of his tenure. If he succeeds in establish- 
ing this, then the second paragraph of section 83 of 
the Bombay Land Revenue Code comes into opera- 
tion. The landlord has to prove that there is 
evidence of the intended duration of the tenancy 
either by agreement or by usage. If he cannot do 
that, then it is presumed that the tenancy is co- 
extensive with the duration of the tenure of the 
andlord. [p. 762, col, 1.] 


Seaond appeal from the desision of the 
Assistant Judge, Surat, in Appeal No, 68 
of 1918, reversing the deeree passed by the 
Seeond Class Subordinate Judge at Olpad, in 
Civil Suit No, 19 of 1917, 


% 


752 “INDIAN OASES, O Aga 
BIRAN CHANDRA Ü, BONO BEHARI DATTA. >: A 
Mr. GOG. N. Thakor, for the Appel. CALOUTTA HIGH COURT. 


lants. . l l APPBALS FROM APPELLATE Decrees Nos, 658, 
Mr. J. G, Rele; for Mr. R. W. Desai, for 671, 1113 awp 1114 oF 1918, 
the Respondent. 4 April 29, 1920. 
JUDGMENT.—The plaintiffs filed this Present :—Mr, Justico Newbould. 
' anit in ejestment, The defendant pleaded In No. 658 or 1918 
. that she was .a permanent tenant, The ‘Rei KIRAN OHANDRA Ral BAHADUR 
Trial Court gave the plaintifs a deoree AND OTAERS—PLAINTIFFS—~ APPELLANTS 
whieh was reversed in appeal, It is curious versus 
that a Judge of the experience of Mr. Bhatt BONO BEHARI DATTA AND orHers— 
should have considered that the onus lay on Pro forma DeraenpANta—RESPONDENTS. ` 
~the plaintiffs in an ejestment suit to prove In No. 671 oF 1918 
that the tenancy was an annual one. The BANA BEHARI DUTT AND ANOTHER-— . 
presumption is that the tenant is an annual DEFENDANTS — APPELLANTS 
tenant and the onus lies upon him to proye pereus : . 
‘he is something more, But it iş perfestly Rai KIRAN CHANDRA RAI BAHADUR 
elear that that initial error of the learned AND OTHERS — PLAINTIFFS — RESPONDENTS. 
Judge bad no effeot on the final desision, In Nos. 1113 anp 1114 or 1918 
If we strike out the whole of that parigraph BANA BEHARI DUTT AND anotaer— ` 
where he sonsiders the ease from the point Devenrpanta—APPELLANTS ` 
of view of the plaintiffs, and begin with versus | 
the paragraph where he deals with the NARENDRA BHUSAN RAI AND orgers 
defendants evidence, the desision still PLAINTIFF 3-—RESPON DENTS. 


remains sorrest, A defendant who wishes . Res judicata—Rent, rate of, decision as to, in suit for 
to prove he is a permanent tenant must enhancement—Subsequent suit for rent—Previous 
prove, first of all, if he has uot got a decision, effect of —Fraud—Pleader, failure of, in duty, 
acaument of permanent tenancy, the anti- whether fraud on part of principal, l 
quity of, bis tenure. The Judge on the rng snit for enhancement of rent the question of 
evidenee of the witnesses came to the the rate of rent isan issue which must necessarily 
conelusion that the antiquity of the tenancy be decided by the Court, and the Court's degision on 
at auniform rent sould mot be doubted. that pers Shee staat s is judicata in a subse- 
k f : quent suit for rent in which the samé question is in 
Then the second paragraph of seotion 83 isaue, [p. 764, Gal. 1.) q A 
of the Bombay Land Revenue Cođesomes The failure by a Pleader to allow essential points 
into operation. The landlord has to prove ‘tobe overlooked does not amount to fraud om ‘the 


that there .is evidence of the intended part of his principal. [p. 764, :col. 2.] 
duration of the tesansy either -by agree- 


ment or by usage. If he cannot do that, wate: Jaa Ti 
; ae at ge, First Oouct, Jessore, dated the 
then it is presumed that the tenanoy 18-007 gg), of December 1917, affirming. that of tha 


extensive with the duration of the tenure of Monsif, Fi = 

| l St » First Court at Jhinidah, dated the 
a ee 
The appeal must be dismissed with PAORS appear from the judgment, 

boste. Dr, Jadunath Kanji Lal (with him Babus 
a Pareshnath Mukherjes, Kanatdhon Dutt, Hari. 
Appeal dismissed, nath Banerjee, and P, N. Mukherjee), for the 
Appellants in Nos, 671, 1113 and 1114 of 1918. 
These appeala arise out of three rent suits 
and the question in eontroveray is the rate of 
rent payable. The plaintiffs have obtained 
- a `  desrees on the basis of & previous ew parte 
< desree for rent. The defendants are the 
-t - ; appellants before your Lordships. 


Appeals against the decrees of the Subordi- 


Ye a ee NA My -sontentions are three ix namber,— 
gin ar eo kn (1) Having regard tothe Fall- Benoh desi: 
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sion in Modhusudun Shaka v. Srae (1), a 
previous deeree for rent sannot operate as 
res julicita as to the rate of rent. Refers 
also to Maharaja Jotindra Mohun Tagore v. 
Shumbhiu Ohunder Bhuttachar,es (2), Maharani 
Beni Pershad Koeri v. Ra) Kumar Ohowbey 
(3), Kali Roy v, Pratap Narain (4) and 
Kailash Mondul v. Baroda Sundari Dasi (5). 

Secondly, the Courts bslow ought to have 
held‘ that the ex parte: deorees were vitiated 
by fraud ani ware, therefore, not binding 
upon the defendants. See section 44 of the 

‘yviderice | Act, The question of fraud is 
one of mixed law and fact and I am entitled 
in desond appeal to question the sonclusion 
of the Courts below as to whether the 
ge. parte decrees were vitiated by fraud. 
16 was‘ the duty ‘of the Pleader who appeared 
for the plaintiffs in these ex parte oases to 
draw the attention of the Oourt to the 
aotual quantity of land in respeet of whioh 
the rent wad going to ba fixed. - His failure 
to dé ‘so amounted inlaw to fraud on the 
part of the plaintiffs and had the effest of 
vitiating the desrees by fraud, 

‘Finally, your Lordship will be pleased 
to see that in a subsequent suit it was agreed 
between the parties that the question as to 
the rate of rent shonld be left open. The 
decree in this subsequent suit re opened the 


whole matter and, therefore, the previous 


ex parte deorees no longer” operated as 
res judicata as to the rate of rent. 

d Babi Provash Ohandra Mitter (with him 
Babus ‘Surendra Chandra Sen, Mon Mohan Bose 
and Surendranath Bose), for the Respond- 
ents in Nos, 0o71, 1118 and 1114 of 1918. 
-The ez parte’ desrees whieh operate 
as res judicata were obtained in suits for 
enhancement of rent. On this ground the 
authorities sited by my learned friend are 
distinguishable. There is no authority or 
rinsiplé in the argument advansed by my 
earnad friend that the deoision in & suit 
for enhansement of rent does not operate as 
ros judicata | as to the rate of rent. — 

The question of’ fraud is sonsluded by the 
findings of fast which cannot be questioned 
in sedond appeal. I do not ‘dispute the 
general proposition enunciated by my learn- 


(1) 16 0. 300; 8 Ind. Dec, ‘x. a) 197. 

(2) 40. W.N. 4 

(3)'6 0. W. N. 580, ` ; 

(4)5 O. L. J. 92. 

46) 24 0. oe 1C. w. N. 565; 12 Ind. Dac. (N. 8.) 
1143, .' 7 : i sf 
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ed friend that it is the duty of a Pleader 
to put all the fasts of a case befora the 
Court, buf my sabmission is that sush 
failure to disoharge his duty on the part of 
a Pleader cannot amount to fraud on the 
part of the eliont. Ifa Pleader fails in bis 
daty in a matter liks this, the olient ought 
not to suffar, 

Then, as regards the effest of the desrees 
in suits subsequent to thesa ex parte decrees, 
I wonld draw your Lordship’s attention fo 
tha arrangament baiwaan the parties by 
whioh it was agreed that the plaintiffs would 
not lose any right whish they might hava 
asquired under the previous ex parte deorees. 
The opsration of the ex parte decrees, there- 
fore, remained unaffected by express agras. ` 
ment, 

Babu Pareshnath Mukberjes replied. 

In No, 658 or 1915. 

Babas Surendra Chandra Sea and Surendra. 
nath Rose, for the Appellant, 

Dr, Jadunath Kanz Lal and Babu Biraj 
Mohan Mazumdar, for the Raspondent, 

JUDGMENT. j 
In No, 658 or 1918, 

Four suits were instituted and disposed 
of in one judgment both by the firs§ Court 
and by the lower Appellate Court. Three 
were decresd in full and one was 
desreed in part and the decrees of the first 
Court were upheld by the lower Appellate 
Court. In this second appeal the plaintiff i is 
the appellant and his sontention is that he 
should have obtained a decree for the full 
amount of his claim. In these four suits 
there are two sets of plaintiffs, one set are the 
ôwners of 13 annas, 4 pies interest and the 
other set of 2 anvar, 8 pies interest, The ap- 
pellants in this appeal are the owners of the 
13 annas, 4 pies interest. They laik rent on 
the basis of an ex p rte desree passed in 1506 
in a suit brought by the 16 annas cag- 
sharers. Though the lower Court has held 
that this deoree acted as res gudtcata at a 
fixed rate of rent, it has given a deoree 
at the lower rate in this gase on the findin 
that, after that decree, the plaintiff assept 
rent. from the defendants at the lower rate 
of Rs. 4 instead of the rate olaimod, t. 6, 
R3. 12-e-0, Though the first Court’s judgment 
gives good reasons for this daesision 
the learned Subordinate Judge in upholding 
this desision has. fallen into an error‘ in 
stating the: ma teria's on whioh his decision 
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is basad, Ong of the grounds of his desision 
is that the plaiatiff sued the defendants 
for rant at the lower rate. It is sonsaded 
on the part of the raspondents that thera 
was never any suif for rent at the lower 
rato subssjugsnt to the suit of 1905, The 
mistaken idea that thera had besn such 
a saik must have atrongly infiasnoad the 
learnsd Sabordinate Jadge in aoming to 
„his desision, It is nesessary, therefore that 
he should re-bear the case and sonsidar 
whether, on the evidenss, it is established 
that the plaintiff by his conduct subsequent 
to the desree of 1906 is barred from sus- 
.oessfally slaiming rent at the rata then 
decreed. The result is that this appeal is 
deoreed, the judgment and dessres of the 
lower Appellate Court are set aside and the 
appeal remanded to the lower Appsllate Court 
for re-hearing and desision on the evidense 
on the resord, Costs will abide the rasult. 

In Nos. 671, 1113 -awp 1:14 oF 1918, 

These three appeals arise out of three 
rent suits and the question to be desided 
_is the rate of rent payable by the defendants, 
The plaintiffs have obtained decrees’ on the 
basis of former cg parte decreas for rent and 
the contention of the appellants is that these 
ex parte decrees are not binding and do not 
operate as res judicata, 

The first contention is based on the 
Fall Benoh ruling in Modhusudun Shaha 
v, Brae (1) in which it has been held 
that a previous decree for rent does not 
nesessarily operete as res judicafe as to 
the rate of rent. Several other rulings 
were oited but none of them, in my opinion, 
earries the appellant’s oase any further 
than the authority of the Fall Bench ruling ; 
these cases now under consideration are 
distinguishable. on the ground that the 
decrees whioh were obtained were decress 
in suits for enhansement of rent. In such 
a suit the question of the rate of rent was 
an isaue whish must neoessarily be decided 
by the Court and the Oourt’s deosision on 
that point would operate as res judzcate, 
In a suit for enhancement of rent the 
deslaration of the rate of rent is part of 
the substantive relief olaimed, and that 
is suffisient to-make the Full Bench ruling 
inapplicable tothe present case. 

The next point taken is that these ex 
parte deoreés were vitiated by fraud. Both 
‘the lower Courts have held thatthere was 
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no fraud. It is contended that the existenae 
of fraud is a question of mixed law and 
fast and that, on the fasts found, it should 
bs held that one of these desreas, - that. of 
1906, was obtained by what in law amounted 
to fraud, It appears that in this suit the 
defendants filed a written statement and 
issues were framed. ‘Then, bafore the oase 
same on for hearing, it was adjourned 
mors than onde bosoanse there was a talk 
of compromise. Tha compromise fell through 
and fioally the suit was desread ex parte 
in the absense of the defendants. Previous 
to this, a losal enquiry had been held by 
the levine Munsif and he had some fa 
the oonslusion that the area of the land 
whioh was under olaim was not 24 cottas 
as alleged by the plaintiffs but 2 cottas, 
It is found that when the Mansif gava 
judgment heoverlooked the actual quantity 
of the land, and it is suggested that it 
was the duty of the Pleader who appeared 
for the plaintiffgin that oase to draw the 
attention of the Munsif to his previous 
finding and that his failure to do so in law 
amounted to a fraud on the part of the 
plaintiffs. The learned Pleader for tha 
respondents in these appeals does not dispute 
the general proposition that it is the duty 
of a Pleader to put all the facts of the 
ease before the Court and not to allow 
essential fasts to be overlooked. But I think 
I must accept his sontention that, even 
if a Pleader faila in his duty, though he 
may be liable to reprimand or possibly 
punishment under the Legal Practitioners 
Ast, it cannot ba said that sash oondust 
amounts to fraud on the part of his 
principal his client. So far as any other 
fraud is alleged, the findings of fast of 
the lower Appellate QCourf are sonolusive 
in the, plaintif’s favour and I oannot hold 
there evas in these oases sush a fraud as 
would justify me in holding, under ses. 
tion 44 of the Evidence Aot, that the previous 
desres did not operate as res judicata, 

The last contention is that the effeot of these 
desrees was nullified by subsequent deorees in 
suits brought in 1912 in whish it was 
agreed between the parties that the question 
of the rate of rent should be left - open. 
It is eontended that these deorees re-opened 
the whole matter and the previous deorees 
no longer operate as res judicata in fixing 
the rate of rent, Bat it appears that, . in 
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soming to tbis arrangement, the rarties 
also agreed that “the plaintifs would not 
lose "any right whioh they might have 
Gequired in the previous auits between the 
parties- and their position would remain 
unaffected by the result of these suits ; ” 
that 18 to say, it was expressly agreed that 
-if these decrees of 19.6 and 1908 had in 
law the effeot of settling the rent payable 
by the defendants that right of the pleintiffs 
woald not be lost by the desrees in the 
suits of 1912. For the above reasons, I hold 
that the lower Appellate Oourt was. right 
and that the previous desrees operated as 
res judicata on the question of the rate of 
rent psyable. ‘ 

t n appeals are acsordingly dismissed with 
OKÈH, ` : 


Apreals dismissed. 





BOMBAY HIGH COURT, 
Seoonp Civic Appear No. 427 og 1919. 
July 13, 1920. 
Present :—-Sir Norman Macleod, Kr., 
, Chief Justise, and Mr. Justice Faweett. 
' RAJMAL GIRDHARLAL MARWADI 
— PLAInTIFF—APPELLANT 
versus 
MARUTI SHIVRAM AND orners— 
Derenpants— Responpents. 
Civil Procedure Code (Act V of 1908), s. 11, Sch. II, 
paras. 20, 21—Arbitration ~A4ward—Order refusing tp 
file award, whether res judicata -—Quit to enforce award, 


whether barred—Limitation for suit—Limitation Act 
(IX of 1908), Sch. I, Art. 120, 


Although an application under paragraph 20 of Sche- 
dule II tothe Civil Procedure Code 46 fle an award 
is numbered and registered as a suit, proceedings 
under paragraphs 20 and 21 of the Schedule are not 
proceedings in a suit, [p. 755, col. 2.] 

Where an application to file an award is rejected, 
® suit to enforce the award is not barred by the rule 
of rea judicata. [p. 756, col. 1.] 9 

A. suit to enforce an award is not provide for by 
any other Article of the Limitation Act: sucha suit 
is, therefore, governed by Article 1200f Schedule I to 
the Act, [p. 756, col. 1.] 

Appeal from the desision of the District 
Judge, Ahmednagar, in Appeal No. 20 of 
19.8, confirming that of the Subordirate 
Judge at Parner, in Civil Suit No, 349 of 
1916. $ ‘ mS 

Mr, A. G. Desai, for the Appellant. 

Mr, IN. Mehta (with him Mr, M. ‘B, 
Dave), for Respondents Nos. 1 and 2. 

JUDGMENT, 
Mactzop, O, J.—The plaintiff sued: to 
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AN 
enforse an award against the defendants. 
Various issues were raised in the Trial 
Court. The 4th issues was—Ia the suit 
barred by limitation ? The Trial Court held 
that the suit waa barred. It proceeded to 
find on the remaining issues. The result 
was that the sunit was dismissed, 

In appeal the learned Appellate Judge 
held that the snit itself was. not barred 
by limitation, but tkat it was barred by 
the rule of res judicata. It appears that 
the award was made on the 28th Novem. 
ber 1910, The plaintiff then applied to file 
the award under paragraph 20 of the Second 
Sshedule tothe Civil Proaedure Code. “That 
application was rejested on the 12th January 
1914, The plaintiff sould appeal against 
that order under sestion 104 of the Oival 
Procedure Code. The plaintiff did appeal to 
the Distrist Court, and also applied to the 
High Court in revisior, but in both Courts 
tke lower Oourt’s decision was upheld, 

It bas now been argued thatthe question 
‘whether the plaintiff is entitled to get.a 
deoree on the award is res judicata and this 
-suit was, therefore, barred. It san only be 
yes judicata if the applieation to file the 
award oan be eonsidered as a suit. No 
doubt the application under paragraph 20 of 
the Second Schedule to the Civil Prosedure 
Code is numbered and registered as a suit. 
But it does now follow that it thereby besomes 
a suit within the meaning of the word ‘suit’ in 
the Code. The prosedure followed is not 
that of a snit, but the prosedure regulated by 
paragraph 21. The Court san only sonsider 
whether any ground such as is mentioned 
or referred to in paragraphl4 or 15 is proved 
and the Court bas power either to order 
the award to bs filed or to refuse to file 
the award. If it orders the award to be 
filed, then it musi pronounse judgment 
according to the award, and upon the 
judgment so pronounced the dearee shall 
follow. Under sestion Ll of the Oivil 
Prossdurè OCcode no Court shall try any 
suit or issue in whieh the matter direstly 
and substantially in issue has been direotly 
and substantially in issue in a former suit 
between the same parties. It oannot he 
seid that the proceedings under paragraphs 20 
and 21 of the Sesond Sshedule were pro- 
ceedings in a suit, though for the purposes 
of sonveniesnoe they may be numbered and 

registered as a suit. Order IV refers te 


. 756: 4 
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the institution of suits. Rule 1 says that. 
every suit shall bo instituted by presenting 
a plaint to the Court or sash offiser as 
it, appoints in this ‘behalf. Then the 
following Orders refer to the issue and service 
of. ‘summons and the proceedings that must 
follow when a regular suit has been in- 
stituted: This question was desided in 
Eunji Lal v, Durga Prasad (1) in whioh 
the Court felt itself bound to follow the 
series of desisions of its own Court, although 
the learned Judges seemed to think that 
thera were some expressions in the sase 
of Ghulam Khan v. Muhammad Hassan (2) 
from which it might be considered that 
their Lordships of the Privy Council were 


of. opinion that an order made under old ` 


geation 525 was a decree. No doubt, a 
Qoorae oan be made when the Oourt 
pronounees judgment on the award, and 
there being no. appeal against that, the 
question whether a suit sould bə filed 
to. .enforse the award would never arise, 
An order. refusing to file an award is a 
@ifferent matter. It sannot be sonsidered 
‘98 a desree, In my opirion, thsrefore, 
this anit is not barred by res judicata, 
TE is not barred by limitation, basange it 
iasoms to ba settled now that a suit to 
erforsea an award is a suit not provided 
for by any otber Article of the Limitation 
Ast, Then the time is six years under 
‘Article 120. Ths appeal, therefore, must 
‘he: allowed and the oase remanded to the 
ower Appellate Court for desision on the 
srambining, issues. The appellant must get 
‘his oosts of the appeal. 

Ffawoett, J.—I agree that the word “anit? 
in section Ll of the Civil Prosedure Code 
“aannot properly be extended to oover an 
application under paragraph 20 of the Sasond 
Sohedule of the Coda even though sush 
applisation is to, be registered as a snit. 
ln Gokyl Mandar vy. Pudmanund Singh (3) 
their Lordships of the Privy Connoil, with 
.referanse to section 13 of the then Oivil Pro- 
“negdure Code, corresponding to the present 
‘section ll, made the well knowo remark 
“that the essence of a Code is to ba ex- 


i”: (1X 8-Ind. Oas 127; 82 A484; 7 A. L. J. 425, 
_ (2) 29 0. 167 (P.O); 6 C. W, N, 220; 29 I, A. 61; 
12.M. lL. J..77; 4 Bom. L. R. 16; 8 Sar, P, O.-J. 154 
26 P. Re 18902. >, > : 
“eg, 29 O.T07 at p. 718 (P. 0.); 29 I. A. 196;6 0. 
SW: N. 825; 4:.Bom.. la. R. 793; 8 Sar. P. 0. J. 323, 
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haustive on the matters in respest of 
whieh if declares the law, and if is not 
the provinse of a Jpjge to disregard or 
go outside the law and the enastment 


according to its true sconstrustion. Alsa 
in Ram Kirpil v. Rup Kuari (4) their 


Lordships held that judgment in exesution 
proceedings would have a binding forae 
not under tbis particular aestion but upon. 
general prinsiples of law. Itis upon sush 
general principles that the learned Diatriat 
Judge ‘has apparently gone in holding-that 
the present suit is barred. But the adjudi: 
sation on an application to file an award 
under paragraph 20 is restrioted, under para: 
graph 21, toa partisular class of questions, 
and I do not think, in those sironmatanses, 
that the general principles of res judicata 
shonld be held to be applicable so as 
to bar the right of suit to a person who 
has suoseeded in obtaining the award. The 
only authority on the question that has 
been sited to us is also against avy suoh 
dostrine. 

As regards the question of limitation, ` 
it has already baen held in this Court in 
Furdunii v. Jamsed,z (5) that a suiton an 
award to resover a oartain sum of money 
allowad by the arbitrator is not a suit 
for spesific performance, and, therefore, 
this Oourt should agrea with the dgsisions 
whish hold that such a suit. as the present. 
does not fall under Actisla 113 of the. 
Indian Limitation Act. 3 

Sinse the oral delivery of the above 
judgment, my attention has been drawn to 
the observations of the Jndisial Committee, 
in Muhammod Newaz Khan v. Alam ‘Kian 
(5) whish [assording to the view taken 
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which %s direstly avd substantially ‘in issue 
and is” determined in a proceeding under 
seotion 525 (corresponding to paragraph 20 
of Schedule TI of the present Code) would, 
be res judic-t1 in any subsequent litigation 
between the same parties. With due respest, 
itseems to me that their Lordships left 
entirely open the question whether an applioa-; 

(4)6 A, 269 (P. O.; 111 A. 37; 4 8ar, P, ©. J ` 
459; 3 Ind. Dec. (N. 8.) 718. $ 

{5) 5 Bom. L. R. 705; 28 B. 1. : 

(6) 18 C. 414 (P. O.) 18 L A. 73; )5 Ind, Jur. 284; 
6 Sar. P. O. J, 26; 70 P, R, 1891; 9 Ind, Dec, (N, 3.) 


276. , 
- (7) 27 M. 265 (F. B-J 14 MLI. 856: o, 
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“fion under section 525 is a suit sudh as is oon- 
‘tomplated in sestion 13 (ses at p. 419), But, 
‘6vén assuming it was aush a suit, they held 
thatthe mere refusalto file an award would 
not sonstitute a binding fudgment against the 

Validity of the award, unless the partisular 
“ground on whieh its validity is assailed 
was definitely raised and put in issue and 
made the subject of a trial, In the 
‘present sasa the question of the validity 
of the award does not appear to have 
“been so tried in the proceedings on the 
application to file the award-; for the 
‘applisation was summarily rejected on the 


ground that, treated as a suit, it was time. 
-barred. 


Appeal allowed, 


“NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
O1vit Rivision No. 191 oF 1919. 
; July 17, 1¢20, 
Présent:—~Mr. Hallifas, A. J.C, 
ADKIA— DEFENDANT— ÅPPLIOANT 


VeE7TEUS 
SHANKAR RAO anp DE HEH D— Puree: 


NON. APP/ IOANTS, 
Civil Procedure Code (Act V of 1908), O. XXXI, r. 3 
‘e Egecution of decree Judgment-debtor, death of-— 
? Legal representative minor—Application to bring legal 
representative on record—-Guardian, appointment of— 
Procedure. 


‘Where the legal representatives of a deceased 
fadzment-debtor are minors and an application is 
made to bring their names on to the record under 
the guardianship of their mother, it is inoumbent 
on the Court, under Order XXXII, rule 3, Civil Pro- 
cedure Code, before making any order Adverse to 
them, to call upon each minor to show caule against 
the appointment of his mother as his guardian and to 
call on the mother to show cause against her appoint- 
ment, and in the event of her expressing . willingness 
and ‘her being found fit to record an order appointing 


her guardian and to afford her an opportunity to, 


show cause why the deoree should not be executed 
against the minors Lp. 7:8,cols 1 & 2.] 

Oivil revision against the order of the Small 
Causa Court, Nagpur, in Civil Suit No. 832 
of 1919 desided on the 7th May 1919, 

Messrs. A. Y. Linjardey and A, P. Sathaye, 
for the Applissnt, 
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: Mr. Q. V. Deshmukh, for the Non-Appli- 
sants, 


JUDGMENT.—The non-applisants in this 
240 and 
Rs. 20 as eosts against one Polii Gond on 
5th Fabruary 1914 On 20th Avril 1916 
the desres-holdera applied for exesution, 
but on 30th June 1916 they appsared and 
stated that the judgment-debtor, Polji, was 
dead and asked to have the names of his 
three sons and his widow substituted for him 
in the desree praying that the two younger 
sons, who were minors, should be impleaded 
under the guardianship of their mother, Mu- 
sammat Hasa, An „order was passed that 
notisea should issue “to the legal representa- 
tives under Order XXI, rule 22, Civil Pro- 
gedure Onde, for 23rd August 1916”; that is 
to say, with no advertenao whatever to the 
faot that the two of the legal represen. 
tatives were minors. Notises were issued 
to Paikia, Ghulia and Adku, the three sons 
named. Paikia’s notice aalls on him to 
‘show eause why the dearee should not be 
executed against him, The notiaos addressed 
to the minors Ghulia aud Adku dessribed 
them as under the guardianship of their 
mother, Hass, and salled on them to appear 
for the purpose of having a guardian 
appointed. Nothing is said about showing 
cause against the execution of the deeree 
nor about the proposal to appoint Musammut 
Hasa as guardian. These two notiees were 
served on Musammat Hasa to whom per- 
sonally no notice appears to have been 
sent at all. It is possible that a notise 
of some sort did issus to her at this hearing 
but if is not now to be fonnd on the 
record. The orderof 23rd August 1916 saya 
it was served. That of lst November 1916 
says it was “misplaeed in some other resord” 
and orders fresh notice to issue, and in the 
margin I find in pensil the three words ‘notise 
found out” though it is not now on the 
resord, As the original applisation did not 
ask fora notica to go to Muesammat Hasa 
herself it may fairly be assumed, in these 
circumstanses, that none was sent. 


The order passed on 23rd August 19:6 
was as follows:— Deoree-holder by aégent 
Sadasheo, Deceased judgment. debtor Polji’s 
heira are his sons Patkia, Ghulia and Adku, 
The last two sare minors, Their guardian 
Musammat Hasa is ceryed. Paikis is not 
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properly served. Fresh notise to issue to 
Paikia”’, At the next hearing Paikia was 
absent. He was held to be duly served 
and a fresh notioe was ordered to issue to 
Musammat Hasa as already mentioned. This 
called on her personally to show sause 
against the execution of the deeree against 
herself, It contains no mention of the 
minors. On 2nd Desember 1916 the following 
order was passed: “Appellant (D. H.) by 
agent Sadasheo. Non applicant Paikia absent 
though served before, Hasa M. G. of the 
other two nor-applieants is absent though 
served. She refused to taka and sign the 
summons. D. H’s affidavit proves that the 
three non-applicants are the sons and heirs of 
the deseased J. D. Polji. Let their names 
be substituted as the legal representatives 
of the deceased J. D). Costs on non-appli- 
eants Rs. 3”. 


A more somplete disregard of the 
provisions of Order XXXII, rule 3, it wonld 
be hard to find. What was required in this 
oase under Order XXXII, and Order XXI in 
regard to each minor was,— 


(1) Service of notice on the minor 
asking him to show cause against the 
appointment of Musammat Hasa as his 
guardian. 

(2) Service of notice on Musammat Hasa, 
the astual and natural and also the proposed 
guardian, asking her to show sause against 
her own appointment. 

(3) The passing of an order appointing 
her-‘guardian after she had expressed her 
willingness and the Conort had found her 


(4) The granting of an opportunity to 
Musammat Hasa as guardian to show cause 


why the decree should not be executed against 


the minors, 

Not a single one of these essentials was 
somplied with. No noties was sent to 
anybody to show cause against the appoint- 
ment of Musammat Hasa as guardian. She 
never agreed to act as sueh and, indeed, 
she gave some indication of unwillingness 
‘to do so by refusing to acsept servises of 
the.. summons for appearance on 2nd 
February 1916. She never appeared and 
the Court never ever began to sonsider 
her fitness for the guardianship of the minors 
and never by ths remotest implication 
appointed her. Finally, the minors have 


INDIAN OASES, 


(1921 


never in any way, either through their . 
mother or directly, been salled upon to show 
eause why the deosree should not be exeouted 
against them, 


After the substitution of names ‘ordered 
on 2nd Desember 1916 the deeree was 
transferred to another Oourt for execution. 
The attashment of tenancy land was made 
and on that the minor Adku applied, 
through his sister’s husband Ganpati Gond, 
as his next friend, to have his name removed 
from the list of legal representatives of his 
deceased natural father Polji on the ground 
that he had been adopted by his father’s 
brother Lakhwa. He was called on to prove 
this and, after resording evidences, the learned 
Judge held that he was bound by the 
previous order of his predesessor in the 
matter and sould not set aside or alter 
it. 

I do not think it nesessary to disonsg 
the rights or wrongs of this order, which 
is the order I am asked to set aside in 
revision. The proseedings, as far as the 
two minors are soneerned, are hopelessly 
bad and illegal from the very first mention 
of their names and even in the interests 
of the deores-holders themselves these 
proceedings must be set aside. I, therefore 
set aside every proseeding or order in 
this oase of the 18th October 1917 or any 
later date so far as it affects either of the 
minors Ghulia and Adku. Their names 
should be entirely removed from the resord. 
All the proeeedingsa affesting their elder 
brother Paikia and their mother Musammat 
Hasa personally will, of course, stand. Tha 
non-applicants will pay all the sosts ineurred 
by oron behalf of both the minors in the 
execution prosesdings and those ineurred by 
Adku in these proseedings. The Pleader’s 
fee in this Court will be Rs. 15. 


6 
. 


Application allowed. 
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BOMBAY HIGH COURT. 
Second CIvIL Arrera No. 649 or 1919. 
July 16, 1920. 

Present :—Sir Norman Macleod, KT., 
Chief Justise, afd Mr. Justice 

Fawcett. -~ 
BAPU TATYA DASAI—PLAINTIFE— 
APPELLANT 
Versus 
BALA RAOJEE DESAI—Dszenpast— 
, RESPONDENT. 

Limitation Act (IX of 1908), s. 7, Sch. I, Art, 44—- 
Hindu Law—Joint family—Sale by mother us guardian 
—Suit by sons to recover property more than three years 
after eldest has attained majority, whether barred. 


Where property belonging to minor Hindu brothers 
who constitute a joint family is altenated by their 
mother as their natural guardian a suit by the 
brothers to recover the property after setting aside 
the alienation brought more than three years after 
the eldest of them has attained majority is barred by 
time, [p.759, col. 2.] 


Second appeal from the desision of the 
Assistant Judge, A. P, af Satara, in 
Appeal No, 391 of 1918, reversing the desrea 
passed by the Joint Snbordinate Judge at 
Tasgaon, in Civil Suit No. 118 of 1915. 

Mr, £. H. Kelkar, for the Appellant. 

Mr. K. N. Koyajee, for the Respond- 
ent, 


JUDGMENT. 


Mactzop, O. J.—The plaintiffs sued to 
resover possession of a moiety of the plaint 
lands after setting asida the sale-deed 
passed on 28th July 1905 by their mother 
during their minority. The three plaintifis 
are beothers, members of a joint family, 
and it is admitted that the third plaintiff 
was more than 21 yeara when he fled 
the suit. Therefore, under Article 44 of the 
Indian Limitation Aot, the suit as against 
him was clearly barred. The queation arises 
whether section 7 of the Indian Limitation 
Act is applisable and whether the bar d@lso ap- 
plies to the firat and second plaintiffs who are 
still minors. They will be barred if the third 
plaintiff sould have given a discharge and ao- 
quittanse of all slaims against the defendants 


without the consurrence of the first and - 


assond plaintiffs as ‘manager of the joint 
Hindu family. Now, the sause of action 
whioh the plaintiffs had owing! to the sale- 
_ deed exesnted by their mother being, as they 
alleged, contrary to’ their interest, WAS A 
joint eause: ðf action, and time would run 


o 
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against them all when one of them besame 
entitled to give 8 dissharge without the 
sonourrense of the others: s588 Mohableshwar 
Krishnapa v. Ramchandra Mangesh Kulkarni 
(1). I agree with the reasoning of the learned 
‘Appellate Judge at page 2 of the print, where 
he saya : 

“Tt is not denied that the 
ig the managing member of the family; 
henos he had a right, as Boon as - he 
attained majority and became saoh manag- 
ing member, to bring A suit as such manager 
for recovery of not only hia sbare of the 
alienated property, but of the whole of the 
alienated property, inesluding his minor 
brothers’ shares, treating the whole n8 family ` 
property improperly alienated during the 
minority of himself and his younger bro- 
thers. If he faila to do so within the period 
allowed by Article 44 of the Limitation Aot, 
the minor “brothers sannot be allowed to 
sontend that they had separate causes of 
action to resover their shares alone, apart 
from the oanse of action of the adult 
managing member to resover the whole. I, 
therefore, hold that the whole suitis times. 


barred,” 


The test seems to be this: supposing the 
third plaintiff had brought 8 suit within 
three years of attaining majority to set. 
aside the alienation made by his mother, 
and that suit had been dismissed, would 
the next brother be allowed ‘to file a 
guit and also any other brothers there 
might be, who were minors at the time, 
as soon a8 they came of age P It appears 
to me that the oause of aotion would be 
joint amongst them all, the issue being 
whether the alienation made by their guard- 
ian mother was &. proper One, and when 
onga that point has been desided in a 
suit filed by ons of thesous who ia entitled 
considered as a manager of the ` 
joint family, then that desision would be 
binding on them all. In my opinion, the 
desision of the learned Appellate Judge was 
sorreot and the appeal should be dismissed 
with costs. 

Fawcett, J.—I agree that the appeal 
should be dismissed with sosts. The main 
question is, whether the plaintiff No, 3° 
sould have given a dissharge as manager 


plaintiff No. 3 


(1) 21 Ind. Gas, 850; 15 Bom, Ls R, 882; 88 B. 94: 
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of fle joint Hindu family gonsisting of 
himself. and his minor brothera without the 
conourrénse of the latter. Oa this point 
it has been: laid down by the Privy Counail 
in Kishen Prashad v. Har Narain Singh 
(2) that fhe manager of a joint family 
business has a power of, making éantragte, 
giving receipte, aud compromising or dis- 
-Gharging the claims ordinarily insidental 
fo the business ; and, having regard fo the 
extensive powers of a manager of a joint 
Hindu family, whith inclades a power to 
sontrast debts for the family, it seems olear 
fhat he has power to give a discharge 
withont the conourrence of the minor mem- 
bers of fhe ‘joint family. It was argued 
for the appellants that he san only do so 
for ‘the benefit of the family, but this 


seems to ma to be immaterial. Under 
sestion 7 of the Indian Limitation Aot, 
Ya have only to consider whether the 


manager san give a disabarge without the 
egngurrence of the minor members of the 
family, and the answer olearly is that he 
gan—althougb, no doubt, if be does not 
do it for yrroper purposes, that dis- 
ebarge might be invalid so far as the 
interests „nÊ the minor memb>rs of the family 
arg g onor rnèd. The reling in Doraisami Siru. 
madan. vV. ondisami Saluvan (3)i is an autho- 
rity, | that the suit is barred in such a paze 
ag, the present, and it ssem3 to me that 
the „reasoning on whioh that care proceeds 
in sound, In Gang Dayal v, Mant Ram 
(4), no doubt, the oontrary view was taken 
but, with duv ie to the learned Judges 
who decided that care, it seems to me that 
their, sonslusions ara based on irrelevant 
considerations, The fast that the managan 
sonid., not have sued ‘alone bat must have 
joined his, minor brother asa eo-plaintift 
ig. not one which affesta the provisions of 
section 7 of the Indian Limitation Ast, 
aan as I. san £60. Then, it is ssid, in 
that t iero, was nothing to show, that plaintiff 
No. 3, ever, acted, ASA , Manager, and that, 
aS, A matter, of faot, he simply remained 
quite inactive. That, again, seems to me 


(2) 9 Ind. Cas, 739; 33 A. 272; 15 0. W. N, 221; 8 
AJL. 3256; 9 M. L. T. 34°; 180. L. J. i521 M, L, 
7. 878; 18 Bom, D. R. 359; (19 17 2 M. W, N, 895; 38 


LA ArP O). . 
25 M. L. J. 405; 


(3) 21 Dae i 410; 38 M, 116, 
ae i 1 iad’ Gan 824; 31 A, 156; 6A. L. J, 62, 
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irrelavant. The only question te, whelher 
ha aoald give a disoharge without the son- 
surrenss of the minors. The authority of 
this aaré is also weakened by Ratz Ham 
v. Nadar (5) where it is said tbat all 
ogas anterior in date to.the passing of 
Ast No. LX of 1908 requireto be re aon- 
sidered in the light of the words then 
inserted in section 7 of the said Ast. It 
saems to me that the main objeat of the 
Legislature in sestion 7 is to limit the 
indulgense whioh., is otherwise given, ato 
minors, so that, if there are several. minors 
who oan olaim the benefit of sestion 6, 
that soneession does not extend to sover 
the whole period | of time up to the young: 
eat of the minora besoming a major, ‘bat can 
only be availed of by the eldest of them. 


Appeal dismissed. 


(5) 49 Ind. Oas. 990; 41 A. 435; 17 A. L. J. 649. 


CALOUTTA HIGH COURT. 
Appeal FROM APPELLATE Decree No. 2585 
or 1917. 

May 14, 1920. 
Present:—-Sir Asutosh Mookerjee, Kr, 
Acting Chief Justice, and Justice Sir 
Ernest Fleteher, Kr. 

Srimaitt ABEDA KHATUN AND oranas— 
Derenpants Nos, 2, 3, 5, 8, 10 and 15 — 
APPELLANTS 
LETSUS 
MAJUBALI CHOWDHURY ano orags3 — 
PLAINTIFFS AND OTAERS—REMAINING 


Devenpants-—~ RESPONDENTS. 

Bengal Tenancy Act (VIII B. O. of 1835), ss. 105, 
l09---Application under s. 105, nature of —Dismissal 
for default, effect of—Jurisdiction af Civil Court to 
entertain claim made subsequent to Gana; 


An application for enhancement af rent made 
under section t0° of the Bengal Tenancy Act, which 
is withdrawn, or is dismissed for non-prosecution, is 
an application made within the meaning of section 
109 of the Act, and once such. an application is 
made, a Civil Court has no juri-diction to entertain 
a’ claim in respect of a matter which formed the 
subject of that application, [p: 762, col, LJ 
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Appeal against the deoree of the Subordinate 
Jadge, Second Court, Backergunj, dated the 
17th of September. 1917, modifying the 
deoree of the Munsif, First Court, at Barisal, 
dated the 12th of J aly "1916, 
< FAOTS appear from the judgment 

Babu Suresh Ohandra Talukdar, for the 
Appollants.—The defendant is the appellant. 
The appeal arisesout of asuit for enhansement 
of rent and for resovery of rentat the enhan- 
‘sod rate. The former rent was Rs, 106.0 0. 
The plaintiff's allegations are that the área 
has inoreased, the rent payable is below tha 
- ‘prevailing rate of rent, the fertility of the 
öil has inoreased and that the tenants are 
‘making ‘Sonsiderable profit oub of the pro- 
porty. elie 

The defenes was that, as a matter of faot, 
the present suit is barred, the plaintiff hav- 
ing failed in an application under section 105 
of the Bengal Tenaney Ast. 
was uniform payment of rent for twenty 
are Thiriily, there was a kabuliyat, The 

st Court dismissed the suit for enhance- 
ment of rent. On appeal, the suit was 
decreed at the enhaioed rate, 


I submit ‘that, under the provisions of the 
Bengal Tenancy Aot, Lam liable to pay the 
original rent. The present suit is nob main- 
tainable under section 109 of the Bengal 
Tenancy Act, ‘The plea of the inerease in 
frea was taken in section 105 case, So, 
ünder scation 109 of the Bengal Tenanoy Ast, 
‘the present suitdoes rot lie. No leave of 
the Court was taken to bring a suit under 
élause (b) of section 39 of the Bengal 
‘Tenancy Aot, See Ohiodith v. Tulsi Singh (1). 
‘Leave of the Court to withdraw from the 


application - should have been taken 
in order to bring a fresh euit, See 
Eamini Sundari Chowdhurant v. Abdul 


Halim Moulvi (2). Having made an 
âi plisation , under sestion 105 of the Bengal 
Tenanoy Act and failed in that, the plaintiff 
cannot bring a suit. There was no with- 
drawal from. the application under gestion 
105 of the Bengal Tenansy Ast. The sub- 
jeot matter of the present suit was the 
pubjeet matter of the ‘applisation under ses- 
tion 105 of the Bengal Tenanoy Act. 

Mr. N. Ahmed and Moulvi A. 3. M. 


(1) 18 Ind, Cas. 180: 400. 42°; 17 C. W. N. 187. 
(2) 47 Tüd Qas, 420; 28 C. t, J, 254. 
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Akram, for the Respondent.—The application 
under sestion 105 of the Bengal Tenancy 
Ast was not proceeded with. This oase 
saunot be on prinoiple distinguished from 
other sases. Ses Bijah Pudmanunda Singh 
vy. Ghineshyam Misser (2). The oase in Rajah, 
Pudmanunda Singh v. Gh-nashyam Misser (8) 
was before the amendment. Instead of with- 
drawing from the case, the plaintiff did not 
prosesute the oase. Besides, the point was 
never raised before the lower Courts, 

No reply was called upon. 

JUDGMENT. : 

Moogenrsze, Acre. O. J.—This is an appeal 
by the tenants defendanta in a suit for en- 
hancement of rent of a tenure and for resovery 
of rent at the enhansed rate. 

The Conrt of first instanoe refused the 
olaim for enhansement and made a decree for 
arrears at the existing rate. 

Upon appeal the Subordinate Judge has 
granted an enhaneement and made a desiree 
for arrears at the enhanced rate. _ 

In support of the present appeal, it bad 
been contended that the slaim for enhansa- 
ment was not maintainable, in view of the 
provisions of sestion 109 of the Bengal 
Tenansy Act. In our opinion, this sontention 
is well founded. 

Sestion 109 provides as follows, “subject 
to the provisions of sestion 109A, (whioh 
relates to appeals from desisions of Revenue 
Offcers),a Civil Court shall not entertain any 
applisation or suit consesrning any matter 
whish is or has already been the subjest of 
an application made, suit instituted or prò- 
seedings taken under sections 105 to 198 
(both inelusive).” It appears that on the 
14th May 1£07 the plaintiffs made an appli- 
cation under section 105 for enhansement of 
the rent of the tenure, on the grounds that 
the rent payable was lower than the prevail- 
ing rate of rent; that the defendantg had 
made novisiderabla profit ont of the property ; 
that the fertility of the coil had sonsiderably 
ircreared ; that the prise of the ateple fo-d- 
crops had advanced, and that there was an 
increase of area, On the 9th June 1909, the 
agent for the plaintiffs appeared and stated 
that the plaintiffs did not wish to prosecute 
the proceeding under sesticn 105, There- 
upon, the proceeding was dismissed for non- 
procesnticn. The tenants-appellante aoniend 
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that the plaintiffs osnnot now in view, of 
the provisions of seotion 103, put forward a 
slaim for enhavoement on tha ground of 
inorease of area, which is one of the grounds 
mentioned in the proseeding under section 
_ 105. In our opinion, there is no answer to 

this contention, 

On behalf of the respondents reliance, 
however, has been plasaed upon the desisions 
of this Court, in Chiodtth vy. Tulsi Singh (1), 
and Kamini Sundari Ohowdhurant v, 
Abdul Halim Moulvi (2). In those oases, 
applisations had bean made under sestion 
105 of the Bengal Tenaney Act and sub. 
sequently withdrawn without liberty reserved 
to make fresh applisations. This Court held 
that an applieation made under section 105 
of the Bengal Tenancy Act but withdrawn 
was to be treated as one never made. In 
our opinion, those cases are olearly distin- 
guishable, even if we assume that they wera 
sérreotly desided. An applisation which has 
been made, whether it is withdrawn or whe- 
ther it ig;dismissed for non-prosesutiov, is 
nevertheless an applioation made within 
the meaning of the provisiona of ssotion 109, 
We are clearly of opinion that the provi- 
sions of that section should be stristly 
enforsed and not whittled down, as appears 
to be the effest of the two doesisions mention- 
ed. In any event, s3 far as the present 
ease is soneerned, there aan be no doubt 
that the Civil Court has been invited to 
entertain a suit concerning a matter, namely, 
a claim for enhancement of rent on the 
ground of an inerease in area, whieh was the 
subjeot of an application previorsly made 
under section 105 of the Bengal Tenansy 
Ast. Gonsequently, sestion 109 is an effes- 
tive-bar to the olaim. 

The result is, thatthis appeal is allowed, 
the deeree of the Subordinate Jadge set 
aside, and that of the Oourt of first instanoe 
restored with costs both here and before the 
Subordinate Judge. 


Fieroger, J.—I agree. 


Appeal allowed, 


INDIAN OASRS, : 


[1921 


BOMBAY HIGH COURT, 
APPHAL FROM Osper No. 46 or 1918, 
July 30, 1920, 
Present :-—Sir Norman Macleod, Kr., Ohief 
Justioe, and Mr? Justioe Fawsett. 
LALOHAND SAKHARAM MARWADI— 
Derenbanr— APPELLANT 
VETSUS ‘ 
KHANDU KEDU UGHADE—P.aiwtie — ` 
RESPONDENT. 
Mortgage—Redemption—Transfer of equity of redemys 
tinn in favour of mortgagee by one of several co-morts 
gagors, effect of. 


The mere fact that one of several co-mortgagors Ig 
the registered occupant of the mortgaged land does 
not entitle him to transfer the portions of the 
equity of redemption belonging to his co-mortgagors. 
Any such transfer in favour of the mortgagee does 
not operate to extingnish the Tight of the co-mort- 
pagors to redeem their shares ín the mortgaged land, 

lp. 763, cols, 1 & 2.] 

Appeal from an order passed by the 
First Class Subordinate Judge, A. P, at 
Nasik, in Appeal No, 75 of 1917, reversing 
tha deorea passed by, and remanding the 
suit to, the Subordinate Judge at Yeola, in 
Qivil Suit No, 225 of 1915, 

Mr, Nadkarni (with him Mr. A. G. Desai), 
for the Appellant. 

Mr. W. B, Fradhan, for 
Nos, 1 to 8 and 10 to 14, 


JUDGMENT. 

Macuigop, O. J.—The plaintiffs sued for 
aesounta under the Dekkhan Agrieulturists’ 
Relief Act and for redemption of a mortgage. 
The first nine plaintiffs were the deseendants 
of four brothers who passed the original 
mortgage in 1869, I do not know why 
the other plaintiffs were made parties, for 
the descendants of four other brothers by 
the same father have no interest whatever 
in the mortgaged property. In 1879 Mahadn, 
one of the first set of four brothers, exe- 
outed a vajinama in his eapasity of register- 
ed oasnpant of the mortgaged’ property 
in favour of Government, and the mortgagee 
executed a corresponding kabulzayat, - Sinoe 
then the mortgagee has been in oseupation 
of the mortgaged land. The mortgage-bond 
was restored to Mahadu with an endorse- 
ment that. it had been satisfied. The 
question ir, whether the equity of redemption 
which existed in favour of the remaining 
three brothers continued and whether it 
still sontinues in favour of their dessendants, 
The really important issue is Iesug No, 3 


Respondents 
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in the first appeal: had the mortgagors 

other than Mahadu daonsented to 


authorized the latter’s’ rajinama P That was 
found in the negative. The .sorresponding 


issue in the Trial Court was, whether the- 


rajinama and kabultayat were competent 
to extinguish the right of redemption of 
the mortgagors and pass title to the 
defendants, That was found inthe afirma. 
tive, Assordingly, the Trial Jadge dis- 
missed the plaintiff's suit. The argument 
-seamed to be that, besanse Mahadu, the 
registered ossupant, exesuted the rajinama. 
the interest not only of Mahadu but also 
of his brothers in the land passed. But 
I think that the learned Appellate Judge 
looked at the sase from the right point 


of view when he sonsidered whether the 


interest of. the other brothers was conveyed 


or transferred when Mahadu executed the 


rajtinama, unless it sould be shown by 
positive evidence that they had consented 
to give up their righta to redeem the 
mortgage. The learned Judge says: “there 
is nothing in these doeumente, that is to 
say, the rajinama and kabuliayat, to show 
that the three mortgagors had given up 
their rights to the land in dispute. There 
‘ is nothing to show that they had authorised 
Mahadu to extinguish their rights or that 
they had consented to his doing so, Exhibit 
60 who proved the dosuments nowhere 
sgaid anything about the other brothers 
authorizing Mahadu todo so or sonsenting to 
his doing so.” In Pandu Lakshman Masurekar 
y. Anpurna (1) it was held that, ‘in the absense 
of any act showing that the mortgagee is 
asserting himself against the owner of the 
equity of redemption, his possession is not 
adverse against the-latter as regardas limita- 
tion. The mere assertion of his olaim by 
the mortgagee would not affect the right 
of the real owner of the equity of redemp- 
tion where a person haying no right in 
the rroperty pretends to sell the equity 
of redemption to the mortgagee.” Here, 
no doubt, Mahadu was a oo mortgagee with 
his brothers, but he had no right to sell 
theic interest in the equity of redemption, 
so far as they were eonserned he was ir 
the same position as an outsider. The 
general rule is that, a mortgagee sannot set 
up title by adverse possession against the 


(1) 21 B. 793; il Ind. Dec, (x. 8.) 584. 
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Owner so as to defeat his right to redeem, 
That was desided in Bhagvant Govind 
y. Kondi (2). We have been refer- 
red to the oase of Putiappa v., Timmajt 
(3), where there was a sale of the equity of 
redemption to an outsider, but though the 
purchaser froma mortgagee ean set up a 
title by adverse possession to the original ` 
mortgagor, that does not affeot the principle 
that the mortgagee himself cannot set up 
a title against the mortgagor. Sinee then 
the mortgagee in 1879 did not take the most 
ordinary precaution to see that the right 
to redeem which lay in the parties to the 
mortgage deed was extinguished, it follows 
that he is now in a difficult position when 
the descendants of those parties assert their 
right to redeem. The mortgagee eannot 
prove that their -anoestors vonsented to the’ 
right of redemption being extinguished. 
There is no hardship really in the sase; 


besanse there has been an inquiry of what 


is due to the mortgagees for prinaipal and 
interest and also an assount of the improye- 
ments made to the property. 

The decree, therefore, of the learned Appel- 
late Judge must ba confirmed. 

The plaintiffs sross-objested on the ground 
that they ought to have been entitled to 
redeem the whole. Bat when Mahadu pur- 
ported to convey to the mortgagee the right 
to redeem, as there is no doubt about his 
having a share in the equity of redemption, 
that brought about a merger of the mort- 
gage to that extent, and sonsequently the 
present plaintiffs can only be allowed to 
redeem the three-fourths of the land-in dig. 
pute, MY 

Therefore, the oross-sbjeotions are dig- 
missed with coats and the appeal is dismissed 
with oosts. 


Fawcett, J.—I agree, The appellants 
clearly sannot rely on adverse possession 
against the right to redeem asserted in this 


‘suit, not only beeause of the rule which bars 


a mortgagee setting up adverse possession 
against his mortgagor, but also beeause, in 
any case, the period of adverse possession 
that would suffise to bar the right of snit 
to redeem under Artiele 148 of the Indian 
Limitation Act, viz., 60 years, has not expired. 
Therefore, under sestion 28 of the Indian 


(2) 14 B. 279; 7 Ind. Deo, (x. s.) 645, 
(3)'14 B. 176; 7 Ind, Dee, (N. 8.) 576, 
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Limifation Ast, ‘the ‘equify of redemption, 
Whish’ is ‘now abserted, would not Hava 
baén extinguished. It seems to me that 
the dispute really rests upon the decision 
én tha third issue in the lower Court, 188, 
had fhe mortgagors other than Mahada 
sonsented to.. and. anthorizod the latter's 
fajinima ? This issue has been found by 
the .lower Aprellite Court in the negative. 
And; although thére aré considerations whiah 
may be sdid to favour the view taken by 
the Tria] Court that there was auch sonsent 
and authorisation, yet there ate other 
- gonsidérations whioh go the other way. 
Certainly, to my mind, there ig no clear 
proof of sugh sonsett and, in any ase, it 
id parely a quéstion of fast which in second 
appeal we cannot decide for ourselves; Any 
presumption that there may be in the 
appellant’s favour under séction 135-J of the 
Bombay Land Revenue Code is, in the sireum- 
atanoes, rebutted. Acoordingzly, I ean sea no 
éufisiont reason for interfering with the lower 

Court's deéree, 

Appeal dismissed, 


Da 
1 


: LAHORE. HIGH COURT. 
' Sgcoxp Oivin Arpkar No, 1748 or 1916. 
i Des6mber 17, 1920 
Préseni :— Mr. Justisé LeRossignol and 
“Mr. J ustioce Wilberforce, 
“su BAPU, MINOR SON AND KEPRESENTATIVE 
OF RAM RAKHA, DECEASED, THROUGH 
His MOTHER, ‘Musammat LAOHHMI 
“—PLAINTIHE — APPELLI NY 
; i ter3us | 
DIWAN OHAN D—Diranpaxt— 
eSPONDENT. | 


gh ae AI 


' Plai itii inoth’r acting as hig guardian mortgaged 
a.house belongitig 16 the plaintiff to defendant. 
Under the. miortgage agreement the plaintiff made 
hi imself. liable for the ‘cost of reasonable improve- 

ents, 8 also, for intérest, on the sum expended on 
improvelierts and for repairs:  ' 

„Held, (1) that thé coñdition relating to the cóst 
of improvements did not justify the demolition and 
re-building of the honse aba cost equivalent to 
goyergi times the mortgagė:dobt i 
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(2) that the condition relating to the payment of 
interest by the plaintiff was most inequitable and | 
unconscionable, inasmuch ag it amounted fo an agrée- 
mënt by the plaintiff to pay interest to defendant on 
ae spent by qoradan: on making himself com- 

ortable. 


Sseond. , appeal kom the daesres of the 
Distrist Jadge, Gurdaspur, dated the Sih 
May 1916, varying that of the Senior Sab- 
ordinrte Indge, Gurdaspur, dated the 2ath 
Fabruary 1916, desresing the claim .. 

Lala Mehar Ohand Mahajan, for Bakhsh 
Tok Chand, for the Appellant. 

Lala Mott Sag w, BS, for the Raspond- 
ent. 

JUDGMENT. —Tha plaintifi’s mather 
asting ag his guardian mortgaged a house 
to defendant in 1894 for R3. 359. Plaintiff, 
naw of aga, saad to redsam, ani ths de.” 
fendant aalled upon him tə pay no less 
than Rs. 10,282-8 of whioh, Rs, 3,200 ware 
said to be the ovst of re building , the house, 
Ra. 500 eost of annual repairs and Bs. 5,760 
the interest on the item of Rs. 3,200, . 

Tbe first Court found the defendant’s 
assounts of expenditure fistitions, his olaim 
prepostrous, and the terma of the mortgage 
inequitable and not binding on the quondam 
minor and desread for plaintiff on payment 
of Rs. 624 less the soste of the sase, 

The ‘Distriot Judge rejeated defendant's 
socounts also, but gave him a deerda 
enhansing the sum payble by the plaintiff 
to Rs. 2000 on no very slear gonta; ; but 
mainly on sonjesturg. 

Pisintiff has praferred this issand appeal 
and urges that the first Court’s dearee should 
ba restored and we think that equity points 
directly to this issue. 

From documentary eyidense it is quite clear 
that, as soon as he sesured the mortgage, 
the defendant started demolition and ré-build- 
ing of, the house in apite of the protestis 
of | plaintiff's mother and he has now led 
evidens to show that the house was rainons 
when he took the mortgage, altough the 
dooiment in no way gives support to that 
6 ntention, 

Under the mortgage azreamont, plaintiff 
was responsible for reasonable improvements 
(farragi munaseb), also for interest on the dum 
expended on improvements, ‘and for repairs, 

The first sondition did not justify a 
demolition and ie building of the house at 
a sost equivalent to nine times the mortgage- 
debt, and the sesond-je clearly inequitable 
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for it amounts “to an agreement by the. 
plaintiff: to pay intertst to defendant on 
money spent by defendant on “making himself. 
comfortable, ° 

Bearing in mind, the faot that the plaint- 
iff’s mother was s widow and plaintiff. an 
infant, we hold this condition was most in- 
equitable and unsorssionable ‘and defendant's 
nation A slear attempt to improve the plaintiff 
gut of, bis property, : 

We gocordingly asepi the appeal and 
restore the frst Ccurt’s dearee, plaintiff shall 
have the houge on payment, ‘into ‘Court of 
Rs. 624 Jess his sosts in this pnd the Court 
below. “Inthe first Court parties shall hear 

their pw n.ac ake. 


Appeal accepted. 


BOMBAY HIGH COURT. 
' Br COND Crvin APPERAL Ne. 127 oF 1920, 
July 30, 1920. 

I resent s— Sir Norman Macleod, Kt, 
Chief Justice, and Mr. Justice Fawoett. 
MA .JKOHAND MAGANCHAND 
GUJ AR— PLAINDEP— AFPELLANT 
terus 
“RANGAPPA KONDAPPA KORPE 


—DEFENDANT— RELPONLENT, 
` ‘Transfer of Property Act (IV of 1882), ss 58, 67, 68 
—-Morigage, usufructuary— Possession not delivered to 
mortgagee—interest, whether can be recovered. 


Where under a ugufructuary mortgage the mort- 
gaged property is made security only for the amount 
borrowed and.not forinterest, and the mortgagee ‘is 
to have possession and enjoyment of the profits of 
the mortgaged property in lieu of interest, which is 
not made payable otherwise, and the mortga gee does 
not take any steps to obtain possession of %he mort- 
gaged property, he Joses hisright to interest. 


Second appeal from the desision of the 
Assistant Judge, A. Po ab “Pcona, i in Appeal 
No. 117 of 1919, varying the decree pasted 
by the Sesord Class Subordinate Judge at 
Khod, i in Civil Suit No, 55 of 1918. 7: 

Mr, 8. Y. Abhyankar, for. the Appellant, 

_ Mr, D, 0. Virkar . for Respondent No, 1. | 

JUDGMENT, . r 
 MacrEor, | O. J.—The plaintiff sued “to 
regover,on A mortgage: -band, dated ‘the: -6th 


of August 1910, Rs. 99. 15-0 prinsipal and, 
interest at 12 per cent. from the date of the, 
mortgage to the date of suit, The mortgage i ig, 
as follows : — 

“I took from you today Re, 99-15 0 to 
pay Mulchand Jetbabhai. This in i 
interest, In sonsideration of this 


mote 


ed- is shea to you “and. delivered into 
your posseesion, Aasording to the terms 
I shall pay the amount without interest 
within one year and shall take baok the 
mortgaged property—my Jands—into my 
possession. The profits of the said land 
should be enjcyed in lien of interest. lf 
the amount is not re-paid within the 
stipulated time, the profits should be anjoyed 
in “lian of ioterest according to.the aforesaid 
agreement. If the : money be “demanded 
after the expiry of the stipulated pericd 
and if I be unable to pay ‘the same the 
rupee: without interest should be realized 
by ‘the. sale ‘of the ‘mortgaged property, 
If the amount realized is not auffisiont, 
: shall be personally liable for the 


“The plaintiff never got posaesaion of the 
property under the terms of the, ‘mortgage. 
The property was gold by the firat defend, 
ant on the 13th of April 1915 to the’ Ind 
defendant. The Trial.Gourt passed.a dearge 
for the sum olaimed with fprther interest 
at 12° per sent. per annum. from te of 
suit to date of deores on the principal 
sum, with costs of suit against the 2nd 
defendant. It was also deareed that, if the 
defendant No, 2 did not pay the 
amount desreed into Court within six 
months, the property should be sold. On 
the question of interest the learned Judge 
said : “It is not showr, nor is it defendant 
No. 2’s oase, that the plaintiff, the mortgagee, 
had ever been in the enjoyment of’ the 
mortgaged land though the mortgage. deed 


ig possegsory in form. As the mortgagor 


bas heen in actual possession and the mort- 


‘gage is merely pogsessory in form anly, 


plaintif is entitled to ‘oharge interest on 
the pringipal sim at a reasonable rate, “and 
the rate of 12° per sent. per annum claimed 
by him is fair.” In appeal ` this dearee 
WAS - ‘altered substituting © the amount ‘of 
Ra. - 99. 15. 0 for Ra. 168 15.0, by deleting 
the direstion, to, Ray - ‘Eptnre . + dntergst 
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at 12 per cent, per 
of suit to date of desree, by deleting the 
direction to pay furture interest on the 
principal from date of deaeree to date of 
payment and by directing that the dosts 
in the lower Oonrt ghould be borne in 
proportion to the suacess and failure as 
between respondent and appellant. The 
learned Judge said that the oase appeared 


to be on all fours with Mahadajt v. Joti- 


(1) and it was the fault of the mortgagee 
himself if he took no steps to resover 
possession of the mortgaged property. The 
terms olearly showed that the mortgaged 
property was a seavrity only for the amount 
borrowed and not for interest: that the 
: mortgages was to have possession and 
enjoyment of the profits of ‘the mortgaged 
property, in lieu of interest which was not 
made payable otherwise; that the amount 
advanced was resoverable one one “year by 
sala of the property. 

“Ib appears to me that it is very difficult 
ts distinguish this sase from the oase of 
-Mahadaji v. Joti (1). The only difference whish 
‘gan be seen in that oase is this, that the 
` mortgage did not sontain a power of sale 
in default of the payment of principal, 
But it was held that the mortgage was a 
simple usufruotuary mortgage carrying the 
right to have the property sold in default 
of payment of the prinsipal sum of Ks. 500; 
Qn the question of interest Mr. Justice 
Candy said: “The elaim for interest is bad, 
for the plaintiff was entitled ta possession 
in lieu of interest, and, if he never “took 
the trouble to obtain possession, he lost 
his right to interest. The land was'security 
„for the principal”. That is exaotly what 
has happened in this case. -Plaintiff has 
lost his olaim to interest as he never took 
.the trouble to obtain posssession. The 
-mortgage-bond is positive on that point, 
There is a personal covenant to pay bask 
the mortgage amount within one year, There 
is ‘also -a power of sale if the mortgagor 
‘does not pay baok the rupees without interest, 
It has been contended that the Transfer 
of Property Aot, which was not in forse 
-wher the decision of Mahadadi v. Jott: (1) was 
‘given, made an alteration in law giving a 
.usufruotuary mortgagee who does not take 
possession the right to sharge interest, I 
ean - ses “nothing in sestions 58, 67 and 68, 

(1) 17 B,-425; 9 Ind, Dec, (x, 8.) 2 age 


annum ‘from dato 


could mot 


to whieh we have™ “been referred, ‘lite ean 
enable a mortgagee “to make a olaim to 
interest— whioh ig not given to him by the 
mortgage bond. If my opinion, therefore, 
the desree of the lower Court as against 
the sesond defendant is perfectly sorrest, 

The only difficulty I have in my mind 
is whether the plaintiff’ san olaim against 
first defendant, who has not appeared, 
damages for breach of what may be called 4 
covenant to give possession. That would 
be a alaim entirely of a different nature, 
it has not been made ont in the plaist, 
and it would require entirely different 
considerations before it sould be determined. 
No ease has been sited to us in which such 
a claim has ever been put forward. In 
the ease of a usufrustuary mortgage, it 
is the business of the mortgagee to gat 
into possession before he advanses the money, 
and if he does not get into possession, then 
he is entitled to take steps to get into posses- 
sion. And, for myself, I should like to say 
that it would bea very bad precedent if we 
hold that a usufruotuary mortgagee sould 
lie by and not take the trouble to get 
into possession relying upon his being 
able afterwards to make a claim before the 
Court for damages for not having been given 
possession, 

The appeal must be dismissed with sosts. 

Fawostt, J.—I agree that the appeal 
fails, lt was argued that the plaintiff. 
appellant was entitled to recover interest 
by virtue of the provisions of seation 68 of 
the Transfer of Property Aot. But that 
sestion aan ssarcely be applied in - the 
present oase, inasmuch as the suit is one 
for sale of the mortgaged property, falling 
under sestion 67. As has been ruled in 
many sases, sections 67 and 68 provide 
entirely, distinst remedies by a mortgagee, 
and, though it might be possible to com: 
bine them in one suit, yet in the present 
case clearly no attempt has been made 
to do so. All that the plaintiff asks for 
in regard: to: a personal remedy was, to 
recover any. difisit in. the sale proceeds from 
the defendant. But, quite apart from that, 
it also seems to me olear that interest 
‘in this partieular case be 
sougidered to be a part. of the mortgage: 
money, within the meaning of that expres- 
sion as defined in section’ 58, -It is thera 
said- that the prinsipal money and interest: 
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-of whieh payment is seoured for the 
time being arecalled the mortgage money, 
‘that is to say, interest to be part of 
mortgage-money must be actually sesured 
for the time being under the mortgage in 
question, and in the present oase it is 
.beyond all possible doubt that the interest 
‘ia not seanred by the terms of the mort- 
gage, The only possible basis on whieh 
the plaintiff eould olaim interest ig that 
of damages for breaoh of the eovenant to 
‘deliver possession and, in regard to such 
a claim, I entirely sonour with the learned 
.Oheif Juatioe. 

Appeal dismissed. | 


PRIVY COUNCIL. ` 
APPEAL PROM THE Mapras Hiran Court, 
December 7, 1920, 

Present:— Visoount Cave, Lord Sumner, | 
Sir John Edge and Sir Lawrensa Jenkins, 
Sri Rajah MALRAJU LAKSHMI 

' VENKAYYAMMA ROW BAHADUR 
ZEMINDARINI GARU-—APPELLANT 
versus l 
. Bri Rajah VENKATADRI APPA ROW 
BAHADUR ZEMINDAR GARU ano 
OTHERS — RESPONDENTS. 
` Pleadings and practice—Court, duty of—Inferences 
of fact at variance with case pleaded, whether permissi- 


It is absolutely necessary that the determination 
in a cause should be founded upon a case either to be 
found in the pleadings or involved in or consistent 
with the case thereby made. [p 769, col. 1.] 

Parties cannot be concluded by inferences of fact 
which are not only not consistent with the pleadings 
but actually contradictory of the case therein made, 
{p. 769, col. 1.] 

Eshenchunder Singh v. Shamachurn Singh Bhutto, 
11 M. I. A.7; 6 W. R. P. 0.67; 2 Ind. Jur, (N. s.) 87; 
2 Sar. P. O, J, 209; 20 H. R. 3, approved. ® 


Appeal from a desree of the Madras High 
Oourt, dated 7th September 1914, affirming, 
with oertain variations, a decree of the Sub. 
ordinate Judge, Kistna, 

FAOTS are saffisiently stated in their 
Lordships’ judgment. The other litigation 
therein referred to is reported in Lakshmi 
Venkayyamma vy. Venkatanarasimha (1), 


(1) 84 Ind, Oas. 921; 43 I. A. 138; 200. W, N, 1054; 
14 A, L. J, 797; 81 M. L. J.58; (1916) 2 M. W. N. 23; 
20 M. L. T, 187; 4 L. W. 58; 18 Bom. L. B. 65 1,39 M, 
509%; 24 O, L, J. 279 (P, 0.), 


In the present sase the High Court modi- 
fied the Sub Judge’s deeree by awarding 
to the plaintifi-appellant the value of certain 
jewels inherited from her mother, but with- 
out interest, and also the amount of sertain 
rents, with interest at 4 per cent, from date 
of suit. Appellant sontended she was entitled 
to interest at 6 per cent. on the jewels from 
the Rani’sdeath and on the rents from the 
dates when they were reosived by the Rani. 

Sir Erle Richards, K. O., aud Mr. Kenworthy 
Brown, for the Appellant. l 

Messrs. DeGruyther, K. O., Dube and Polut, 
for Respondents Nos. 1 to 3, 

Mr. Parikh, for Respondent No. 4 (the 
Reosiver). 

Sir Erle Richards, K, O., for the Appellant, 
submitted that the gift of the- jewels to 
appellant by the Rani was proved. When 


‘the parties are living together manual 


delivery is not nesessary to complete a 
verbal gift, a declaration that the deslarer 
will hold and is holding the property for the 
other will suffice. 

[Viscourr Cave:—There are .eonsurrent 
findings that no legal gift was proved]. 

Yes, but there is the authority of this 
Board in the previous oase that the proof 
is sufficient. The High Oourt admit that 
the Rani probably made 2 distinot promise 
to appellant to give him these jewels, The 


. Rani’s letters evidence’ a sontraet to that 


effect. The appellant relied on her expres- 
sions of intention and continued to live with 
her; she asted on the Rani’s promise; and 
just as in the case of Repudi village, this 
eonatituted a contrast whieh could be enforeed 
in appellant’s favour. I sumbié that the 
promise itself is quite olear and is legally 
binding. In one of her letters the Rani 
tells appellant the jewels “are all youra”, 
It is a deolaration that she holds them for 
appellant, 

Kenworthy Brown, followed.’ 

Mr, DeGruyther, K, 0., for the Respondents 
Nos. 1 to 3. There are sonsurrent findings 
of faot in our favour, that no gift took 
plase. The argument that there was 8 oon- 
traos was obviously suggested by this Board’s 
previous desision. Appellant now wants to 
alter her whole sase and set up an ine 
aonsistent one which cannot arise on the 
pleadings and requires ‘fresh avidenoed, 
Neither appellant herself nor any of the 
leading witnesses ‘have deposed to any 


168 


INDIAN OASES, 


Gagal 


MALARAJU LAKSHMI VENKAYYAMA RAW v, VENKATADRI APPA ROW. 


eontraat. The suit, as framed, is one for 
specific property ; ; this ‘Board i is now asked 
to let them set ùp a new story and to decide 
upon it without taking evidence. 

Mr, Dube followed, and submitted that the 
siroumstanses as to the jewels were different 
from those in the oase of Repnudi village. 

Sir Hrle Richards, K, O., replied. 


JUDGMANT.—This is an appeal from 
a judgment and deésree, dated the 7th 


September’ 1914, of the High Court 
at Madras, b whioh the previous deoree 
of “the Subordinate Judge of Kistna at 


Ellora, of the 29th September 1909, was 
affirmed with oertain variations. 

The appellant is the plaintiff, Sri Rajah 
Malraju Lakshmi Venkayyamma Row 
Bahadur Zamindarini Garu, and she institut- 
ed this snit as far bask as the 5th December 
1602,” By her plaint she prayed that abe 
might be deslared entitled to recover “the 
‘jewels, ‘vessels, ate 3 mentioned in the 
schedule, or their value,” and that the 
defendants should deliver to the plaintiff 
‘these jewel, vessels, eto., or pay their value, 
Rs, 1,65,156-1-3. Relief was also sought 
as to the income of certain villages with 
interest. 

“The jewels were -in 
Rani Papamma ‘Row at her death. The 
original ‘defendants’ Nos, 1 to 3, now represent- 
ed by the present respondents, were alleged 
‘in the plaint to be the heirs to all pro- 
-perties that belonged to Rani Papamma 
absolutely as siridhanam, They also were 
the reversionary heirs sxpəstant on the 
death of Rani Papamma to the estates of 
“her deceased husband, Naraya Appa Row. 


The- fourth defendant was the Reseiver of 
those estates, appointed in Suit No. 44 of 
1839, 

The main question for determination in 
this appeal ie, whether the plaintiff bas 
-proved her right. to the jewela she. Pla? ms, and 
-in view of the ‘gonanrrent: findings of the 
Gourts, the contest is now limited to the 
jewels included. i in the large presents of valg- 

able jawels alleged in. the plaint to hava been 
made to her by Rani. ‘Papamma, from time to 
time: (paragraph 1 

- So far as that, alåim, rəsts on aotnal gifts 
made by “Rani “Papamma it must fail, for 
it is negatived by ooneurrent: findings of 
both „the: dower Courts, and those findings 


the posseasion of - 


are, in the ciroumatances of this oase, findings 
of faot, 

In the argument tbis “has been reoognissd, 
and an endeavour has beer made to escape 
from this difficulty by basing the slaim™ on 
an assumed contrast by Rani Papanima fo 
give the plaintiff the jewels. To dpprésiate 
the origin of this shange of front, a brief 
explanation is necessary. 

It is beyond “controversy that “Rani 
Papamma was very attached to the plaintiff. 
She was her great aunt, she had brought 
her up fron infansy, ‘she ‘had borne the 
expenses of her marriage, she had ‘through- 
out treated her as her own daughter, ~~ 


The plaintiff was married to a man of 
some means and position, but Rani Papamma 
was anxions that, votwithstanding the 
marriage, the plaintiff and her husband 
should aontinue to reside with her ; and it 
is the plaintiff’s oase that, as an induoément 
to this, the Rani agreed that in consideration 

of their so doing, she ‘would meet all the 
private and special expenses of the plaintiff, 
treat her in every way as her danghter, 
give her jewelr, ‘and make adeatiate provision 
for her,” 

The marriage was in 1886, and the plain- 
tiff and her husband, in complianse with: her 
wishes, resided with the “Rani” till 1893, 
Though it has always ` been the plaintiff's 
ase. that large ‘presents of jewels bad dotnal, 
ly been made to her as a result of this 
arrangement, sbe and her husband folt that 
as ‘the jewela atill remained in the’ ‘Rani’s 
possession, i ‘some “written record was ‘necessary 
as evidence of their ownership. ` “And so 
there was negotiation and oorrespondense 
which ultimately led to a letter,” Exhibit 

'H” written by Rani Paganma to the} plaint- 
iff in 1893. 


The effect of that Exhibit was sonsidered 
by this "Board ` in a snit brought by "the 
present. plaintiff to establish her elaim to a, 
village called Repudi, and it was there’ held, 
in view of this Exhibit, the sondust ‘of “the 
parties and the other’ siroimbtandes of :the 
case disolosed in the evidenee that. there wag 
a ‘sontraat as to the village whi öh sould be, 
enforsed i in the plaintiff's, favour.” 

It has been argued on this appeal that this 
dgoigion is sonclusive in the plaintifi’s favour 
as to the jewels. ° But this argument eannot 
be sustained, :. © ue E = ote 
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No donbt Exhibit "H” is a single doou- 
ment, but its treatment of the jewels and 
Repudi is not the same, It deals with eaoh 
separately in language not identical in its 
terms or, nesessarily,; in its legal aon- 
sequenses, There is, too, a diversity 
of sireaumstavoes. The effeat, however, 
of these dissimilarities need not be 
dissussed, for, apart from this,. there 
has been a differense between the sonduet 
of the earlier suit and the present whioh 
is fatal to the plaintiff's pretent proposal 
to abandon gift and rely on. contrast as 
the foundation of her olaim to the jewels. 


In the earlier suit the plaintiff’s claim 
to Repudi was rested on contrast at the 
earliest staga of the litigation; sontraot 
was alleged in the plaint and was a 
matter of dispute, disenssion and decision 
in both the Indian Courts. 

In the present suit it is not until this 
appeal ‘that sontract has been suggested 
as a possible cause of nation. There is 
‘no: trace of- it in- the pleadings, the issuer, 
the evidence, or the judgments, for in 
India the issue was gift, not sontraot. 
Ownership of the jewels was the oase 
made in the- plaint; the sause of astion 
‘was alleged ‘to have arisen when the 
‘Reesiver took’ possession of them; and the 
‘desree’ sought was delivery of the jowels. 
or. payment of -their value sonformably. 
.to sestion 208 of Code of the Civil Prosedure; 
whieh deals with a suit for delivery of 
‘gpesifis moveables on ithe ground of 
property (sic’. 

The argument now kenawan is sontradie- 
tory of the oase thus made, and involves 
a line of attack that the defendants had 
no opportunity to meet while the litigation 
was in the lower Courts, where appropriate 
evidense could have been adduced. In 
effeot, it invites their Lordships t&do that 
whish was sénsured in Hshenchunder Singh 
v. Shamachurn Bhutto (2) where Lord 
Westbury, delivering the judgment of the 
Board, said:— 

“It is ixpossible to oonolude parties 
by inferences of fact which are not only 
not sonsistent with the allegations that 
are to be fcund in the plaint, which oon- 
stitute the ase the defendant has tc meet, 


(2) 11 MLA. 7. 6W. R. P, O. 57; 2 Ind. Jor 
N, s.) 87; 2 Sar. P.O. J, 209; 20 E. R, 3. , 


A 49 


INDIAN OASES, 


"69 | 


but whieh are in reality sontradistory of 
the case made by the plaintiff. It will 
introduse the greatest amount of anoertainty 
info judisial proseedings if the final 
determination of sauses is to ba founded: 
upon inferenses at varianse with the ease 
that the plaintiff has pleaded, and, by 
joining issue in the cause, has under- 
taken to prove.” 

This is essentially a ease where this 
ruling should be striotly applied in view 
of the long duration of tha suit and the 
laok of finality in any decree that would 
at this stage be possible. This change 
of front, therefore, cannot be permitted, 
and the plaintiff’s sontention must fail, . 


The only other objestion taken to the 
decree was as to the rate and period of 
interert directed by the High Court, This 
admits of a short and e«cnolusive answer. 
There wa: nothing eontrary to law in 
this direstion. and what was orderad was 
within the ssope of the Oourt’s dissretion. 
With this exersise of dissretion their 
Lordships desline to interfere. 

The result, then, is that this appeal 
wholly fail», and their Lordships will 
assordingly humbly advise His Majesty 
that it should ba dismissed with oosta to 
the first three respondents, 

Appeal dismissel. 

Solisitor for the Appellant Mr, Douglas 
rank 

Solicitors for Respondents Nos, 1 to3; 
Messrs. T, L. Wilson and Co. 

Solisitor for Respondent No. 4: Mr. F. 
Dalgado. i 





BOMBAY HIGH COURT. 
Seconp Oivi Aprzat No. 820r 1920, 
July 30, 1920, 

Present:—Sir Norman Maaleod, Kr., 
Chief Justier, and Mr. Justioo Fawaett. 
KRISHNAJI GOVIND JOSHI AND OTAERS 
` —— | )EFENDAXT3 —APPELLANTS 
versus 
SITARAM HANMANT RAMDASHI— 
PLAINTIFE— RESPONDENT. 


Transfer of Property Act (IV of 1882), 5, 114— Lease 
—Forfeiture, relief against, rule as to, 
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RAM CHAND V, JANA, 


No hard and fast rule can be laid down as to relief 

against a forfeiture clause in a lease, but the general 
principle of equity is, that the Court will relieve 
against forfeiture unless the tenant has done some- 
thing to forefeit his right to bring himself within the 
principles of equity. 
_ Second appeal from the decision of the 
Assistant Judge, A. P., at Satara, in Appeal 
No. 136 of 1919, varying the decree passed by 
the Joint Subordinate Judge at Karad, in 
Civil Suit No. 416 of 1918, 


’ Mr. J. R. Gharpure, for the Appellants. 
Mr, P, B. Shingne, for the Respondent, 


JOUDGMENT.—In this oase the plaintiff 
sued to recover possession of the anit 
property together with Rs. 35-8 0 as arrears 
of rent, Admittedly, there had been a 
default. The learned Judge in the Trial 
Court said that it would be a hardship 
if the land whish the defendanta had been 
sultivating for so many years ashculd ba 
taken from them fcr two defaults in pay» 
ment. He, therefore, passed an order reliev- 
ing them against forfeiture under seotion 
114 of the Transfer of Property Aot pro 
vided they paid the arrears of rent with 
interest and costes within fifteen days. That 
was a perfectly sorreat order to make and 
an order within the powers of the Judge 
to make. Bat in appeal the learned Ap- 
peliate Judge, relying on the desision in 
Naraina Naika v. Vaeudsca Bhatta (1), 
appeared to think thatthe forfeiture sould 
not be relieved against, The learned Judge 
said that “the exercise of the disorstion of 
the Oourt to relieve against forfeiture might 
depend upon the osiroumstanse whether 
the lease allowed a period of grase or not 
and whether the period of grace was a 
reasonable period having regard to the 
nature and terms of the lease.’ Eaoh oase 
must depend upon its own faota, It may 
be that if a period of grace is allowed 
and yet the tenant does not pay rent 
within that period, the Court will not 
relieve against forfeiture, There eau be no 
hard and fast rule, and the general prinei- 
ple of equity is, that the Court will 
relieve against forfeiture unless the tenant 
has done’ something to forfeit his right 
fo bring himself within the principles 
of equity, We do not think this is such a 
' OASB, 
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The desree of the Trial Court must - be 
restored, 

Appellants will get their costs in this Court 
and in the Oourt below, 


Appeal allowed. . 


LAHORE HIGH COURT, 
Seconp Orvin Appear No. 2628 or 1919. 
Desember 9, 1920. 

Present :—Mr. Justice Martineau, 
RAM OHAND — PLAINTIFR— APPELLANT 
versus 
JANA AND orarrs— DEFENDANTS — 


RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 35 
86—Decree jor possession—Possession not obtained—~ 
Subsequent suit for possession, whether maintainable, 


- Plaintiff purchased J,’s share in a well, and obtained 
a decree for possession of that share as against J. and 
his co-sharers. They took ont execution against J. 
alone and filed a dakhalnama. Subsequently, they 
brought a suit for possession against J.s co-sharers, 
It was found that they had not obtained possession 
according to law in execution of their previous decree ; 

Held, that it was necessary for the plaintifs to 
obtain symbolical possession according to law in 
execution of the previous decree and having failed to 
do that they could not maintain the present suit, 
their title having merged in the previous decree, [p. 
771, col. 1.) 

Second appeal from the order of - the 
District Judge, Mianwali, dated the 8th 
August 1919, affirming that of the Munsif, 
Sesoond Olass, Bhakkar, District Mianwali, 
dated the 24th June 1919. 

Lala Jagan Nath, for the Appellant. 

Lala Har Gopal, for the Respondents. 

JUDGMENT.—In 1894 Jumma sold his 
1/6th share ina certain well to Thanu Ram 
and-Khan-Ohand. In 1896 the vendees sued 
Jumma and his oo sharers in the well for 
possession, The claim was not disputed by 
Jumma, but was resisted by his oo-sharers. 
The vendees obtained a deoree. They took 
out execution against. Jamma only; On the 
15th August 1899 they filed a dakkinama, 
and the proceedings ended. 

In the present oase the plaintiif,-who is the 
representative-in-titla of the vendees sue 
for possession of the land alleging that his 
predesessora got possession in 1899, and that 
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he was dispossessed four years ago by 
defendants Nos. 1 to 6, who are oo-sharers in 
the well, 

The Courts below have conourred in 
dismissing the suit finding that the plaintifi’s 
predesessors never obtained possession ascord- 
ing to law in the exesution proceedings in 

‘1899, and that the plaintiff and his predeses- 
sors have not been in possession within the 
period of 12 years prior to the suit, 

The plaintiff has fled a second appeal in 
this Court. 

The findings that the plaintiff or his 
predecessors never got possession are findings 
of fast whieh sannot be attasked in gesond 
appeal. 


It is sontended that there was no nesessity 
for the deoree holders to obtain symbolisal 
possession in 1699, because in the Code of 
Civil Prosedure then in forse there was no 
provision corresponding to Order KAT, rule 35 
(2) in the new Code. Order XXI, rule 35 (2), 
however, applies only to the oase of a deeree 
for joint possession, whioh was not the desrse 
that the plaintiff’s predecessors obtained. Their 
decree was an ordinary deoree for possession of 
the share whioh they had bought, and such a 
decree would be exeanted in the manner 
provided in séction 264 of the old Code, 
corresponding to Order XXi, rule 36 of the 
present Code. it was olearly necessary for 
the deoree-holdera to obtain symbolioal 
possession as laid down in section 264 and 

‘the finding is that they did not obtain 
it. 

It is argued for the appellant that, even 
if he did not get possession, he is entitled to 
suaseed on the strength of his being a oo- 
sharer-in the well by virtue of: the purohase 
by his predecessors from Jumma, as the 
possession of the so-sharers must be deemed 
to bathe plaintifi’s possession, This argu» 
ment cannot be accepted for two reasons, 
In the first place, it sets up an entirely new 
sase for the plaintiff, as the sase with which 
he same into Court was that he got possession 
and that about four years before suit he was 
dispossessed, In the seoond place, the rights 
created by his predecesazr’s purohase in 1894, 
merge in the decree obtained thereon in 
1896. As observed by the Oourts below, 
Khub Ram v. Surat (1) isapplicable to’ the 


` (1) 39 Ind. Oas. 758; 20 P. R, 1917; 26 P, L. R 
1017; 22 P, W, B. 1917, i 


present oase, The plaintiffs in that ease had 
obtained a deoree as mortgagees for posses. 
sion of the mortgaged land. They brought 
a sait later on alleging that they had been 
given possession and had afterwards been 
dispossessed but they failed to prove their 
allegations. It was held that they eould not 
then plead that they sould sue a sesond time 
for possession on the terms of the mortgage, 
and that, even if that new plea could be 
entertained, it would be of no avail as the 
mortgage must be held to have merged in 
the desres. 

The suit har, therefore, been rightly 
dismissed, Possession not having been 
obtained under the decree of 1896- the 
plaintiff loses his remedy | Hafie Baha.ud-din 
v. Musammat Fateh Bibi (2)]. 

The appeal is dismissed with sosts, 


Appeal dismsased; . 
(2) 16 P. R. 1893. 


. BOMBAY HIGH COURT, 
Srconp O1vic Arrear No. 893 or 1918, 
July 21, 1920, 
Present:—Sir Norman Masleod, KT., 
Chief Justioe, and Mr, Justice 
Faweett. 
BALKRISHNA BHIMAJI MOKASHI 
AND ANOTHER— DerenpANTs-—APPRLLANTS 
VET&AUS 
RAMKRISHNA GANGADHAR 
DIXIT INAMDAR—P Laintivr= 


RESPONDENT. 
Hindu Law—Mitakshara — Succession — Male bandhus, 
whether preferred to female bandhus, 


Under the Hindu Law female bandhus are excluded 
by the nine classes of bandhus mentioned in the 
Mitakshara, [p. 772, col, 1] 

Second appeal from the desision of the 
Assistant Judge, Belgaum, in Appeal 
No, 253 of 1916, varying the deeree passed 
by the Assistant Judge at Belgaum, in Appeal 
No, 145 of 1915. 

Mr. Nadkarni (with him Mr, A. Q. Desai), 
for the Appellants, 

Mr, Bahadurjt (with him Mr, 9, R, Bakhale), 
for the Respondent, 
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“ JUDGMENT.—The plaintiff sued to re. 
oover possession of the plaint property and 
‘his: claim was resisted by the defandants 
Nos. 3 and 4 who denied that the plaintiff 
was the owner. In the Trial Court the 
plaintiff's suit was dismissed, In appeal 
the plaintiff’s claim was allowed and he 
-was held entitled to recover possession of 
the plaint property with the exoeption of 
.what was mortgaged to the defendants 
Nos. -3 and 4. The learned Judge desided 
-in ‘the-plaintifi’s favour on the ground that 
defendant No. 1, through whom the plaint- 
. iff elaime,- was a nearer heir to Raghu 
than the vendors of defendanta Nos. 3 and 4, 
-who were the sors of Raghu’s mother’s 
“Binter. “The learned Judge says : “It is 
now settled law that the suggestion in 
West and Buhler, page 491, as to the 
postponement of all other bandhus to the 
nine specially mentioned in the Mitakahara 
is not correct, and that the only prinosiple 
governing the order of succession among 
bandhus is that of propinguity.” Unfor- 
tunately, the learned Judge has not aited 
any authority for that opinion which, if 
sorrest, would mean this, that the female 
bandhus are plased in a position of equality 
with male bandhus. Now thenine bandhus 
specially mentioned in the Mitakshara are 
male bandhus, and, although other male 
handhus have been held by various desisions 
entitled to rank with those bandhus, there 
is not a word said in any of those deoi- 
sions about female bandhkus being placed in 
equality. with the male bandhus, On the 
other hand, there is a direot desision of 
the Madras High Court—Rajah Venkta 
Narasimha App: Rao Bahadur v, Rajah 
Surenant Venkata Purushothama Jagannadha 
Gopala Row Bahadur (1)—that under the 
Mitakshara a male bundhu is entitled to 
‘preference over «a female bandhu even 
thongh the latter is nearer in desree, In 
‘the absence of any authority to the oon- 
trary of the opinion expressed by West and 
Bubler we are of opinion that female bandhus 
BYO exoluded by the nine olasses of bandrus 
mentioned in the Mitakshara, Mr. Malla 
also, in Lis Work on Hindu Law, cannot 
point to avy authority to support the 
learned Judge’s aonclusion, We may take 
St’ then as settled law, as far as the 


t (IY 81M. 821; 4M, L T. 5; 18 M, L.J; 409, 


INDIAN OASES, 


vg 
Fa 


“(1921 
present oase is. concerned, that female bandhus 
are still exeluded from being treated on 
an equality with male bandhus. 

The result is that the appeal is allowed and 
the plaintiff oan only be entitled to the half 
share of Appa in the plaint property subject 
to the mortgage of the defendants Nos. 3 and 


+ 
2 


It is true that be sues for possession, 
although the properties are in the possession 
of the mortgagees until the mortgages are 
paid off. But it is just as well that, in 
order that there should be no dispnte in 
the future, we should hold him entitled to 
that half share of Appa subject to his 
having to pay off the mortgages together 
with the costs and further sharges, if any 
before he geta possession. 

Plaintiff to pay sosts throughout. 

The oross-objections are dismissed with 
costs. 

Appeal allowed, 


CALOUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Deogeg No. 1£00 ` 
oF 1918, 
May 20, 1920. 
Present :—Justiae Sir N. R. Chatterjea, Kr., 
and Mr, Juatioe Panton, 
Srimati MOTO (MOTOMOYI 
IN Vakalatnama) DASI AND oruERs—~ 
DaFENDsaNTS-— APPELLANTS 
Veraus 
BEHARI LAL CHONGDOR AND orsers— 
PiaintirFs— RESPONDENTS, 
Limitation Act (IX of 190R), Sch. I, Art. 114, 
applicabilyy of —Sutt for possession brought more than 


one year agter dismissal of application under O. XXI, 
7, 100, Civil Procedure Code, whether barred, 


P. purchased N’s share of family property. D, on the 
other hand, purchased the entire property of the 
family of which N was a member and dispossessed P., 
who thereupon applied under Order XXI,r 100, Civil 
Procedute Code, for possession. The application was 
disallowed on 2tth August 1914, and P. brought the 
present suit for poscession on 30th November 1916 : 

Held, that the suit was barred by limitation, not 
having been brought within one year, as required by 
Artiele 1]A, Schedule I to the Limitation Act, from 
the date of the order disallewing the application 
ynder Order XX}, r. #00, Civil Procedure . Code. [p, 
774, col, 1.) 
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“ Appeal against the deoree of the Additional 
District Judge, Hopghly, dated the Ith 
of July 1918, reversing thatofthe Munaif, 


second Oourt at Amte, dated the 19th of. 


Desember 1917, 
FAOTS sppear from the judgment. 


Babu Brojolal Chakravarty (with him Babus 
Monmothanath Gangult and Gour Mohan Dutt), 
for the Appellants.—This appeal arises out 
of a suit for establishment of title and 
recovery of possession. The defendants are 
appellants in this appeal. Plaintiff pure 
chased one third share of the property 
from a Hindu widow who besame unchasta 
when sussession opened after the death of 
her son. Defendant purshased the entire 
. property of the family to whish the said 
widow belonged and the plaintiff was dis- 
possessed siose ther, The plaintiff made an 
application under Order X XJ, rule 100, Civil 
Prosedure Code, to resover possession, but 
it was disallowed on 26th August 1914, 
The present suif was instituted on 30th 
November 1916, 


My first submission is that, when susoassion 
opened after the death of her son, the widow 
was unchaste and she aould not inherit the 
property and her transfer was invalid. 


Sesondly, the suit, having been brought 
after one year from the date of the last 
application under Order XXT, rule 100, 
is barred by limitation under Artiola 11 A, 


Thirdly, the lower Court erred in law in 
shifting the onus to prove unchastity upon 
the plaintiff. The pursohaser of the land 
from this lady has got to prove that she 
was shaste and not upon us to prove that. 


Babu Lalit Mohan Banerjee, for the Re- 
spondents. —So far as the question of 
shastity is concerned, it is sonoludef by the 
finding of fast and wy learned friend sannot 
raise this question in second appeal, 


The question of limitation has bean raised 
here for the first time and that point cannot 
be raised now. 

Babu Brojolal Ohatrabuly in reply.—lé is 
clear from the plaint that the suit was institut. 
ed after the expiration of time. The suit is 
clearly barred by limitatiun, ° 


JUDGMENT.—Two questions haya heen 
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raised on behalf of the defendants, who are 
appellants in this oase, The firat relates to’ 
the question of onus of proof with respect’ 
to the alleged unebastity of Nithar, a Hindu 
widow, from whom the plaintiff purshased’ 
a one-third share of the property which ik 
the subjeet-matter of dispute inthe presen 

dase, Bat we need not go into that qnes- 
tior, beoause the learned Distriet Judge 
bas, upon a sonsideration of the evidensa of 
both sides, some to a finding that she ia not 
unshaste. 

The appeal, however, muat suosead on‘tha 
second sontention, namely, that the suit ix 
barred by limitatior, having regard to the 
provisions of Artisle 11A of Sohedole Ï 
to the Limitation Aot. The plaintiff, as 
stated above, purchased a ohe-third share 
of the property whieh belonged to Nithar, 
The defendant No. 1, on the other han! 
purchased the entire property belonging to’ 
the family of whish Nithar was a member 
and dispossessed the plaintiff from the ons: 
third share purshased by him, The plaintiff 
thereupon made an application for possession 
under Order KA, rule 10). That applieation 
was fully gone into and was disallowed 
on the 26th August 1914. The present 
ih institututed on the 30th November 

16, 

Now, Article 11A of Sohedule 1 to the 
Limitation Ast lays down that in a suit 
“by A person against whom an order hag 
been made under the Code of Civil Pro. 
cedure, :9.8..,..,...... upon an application 
by any person dispossessed of sush property 
in the delivery of possession thereof to the 
decree holder or pursharer, to establish the 
right whioh he olaims to the present posses- | 
sion of the property comprised in the order,” 
the period is one year from thedate of the 
order. 

The order, as stated above, was passed 
on the 26th Angost 1914 more than a 
year before the institution of the suit. 
lt is tras that the quastion was not raised 
in either of the Courts below, and we would 


“not have allowed this question to be raised 


here in sesond appeal, were it not for the 
faob that the plaintiff himself in his plaint 
states these facts, In the Sfth paragraph be 
saya: ‘That the plaintif having purshased 
the one-third sha:e of the sole, ha was obligad 
to objest to the tforesaid grantice cf 
possession in exeoution oase No, 47o0f 1914, - 
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_ bat his objection was. rejected inthe month 
of Bhadra 1321. Since then the principal 
defendant has dispossessed the plaintiff from 
the -said one-third share, whioh he had pur- 
chased from Nitharmoyee meas and the said 
defendant 8 holding the same”, The order 


| the. share purshased by the plaintiff waa the 
aubjest- matter of dispute in that oase which is 
the pame as in the present oase, The matter 
was fally gone into in tbat oase and the 
_ppplieation of the plaintif was rejested, The 
guit, not having been brought within one year 
from the date of the order, ia barred by limit- 
ation even upon the facts stated by plaintiff 
in his plaint; 

In these cireumstances, the appeal must ba 
allowed. and the suit aosordingly dismissed. 
But, as, the question was not rbised in the 
_ Courts below, we direst that eaoh party do 
bear hia own oosts in all Courts. 

Appeal allowed, 


BOMBAY HIGH COURT. 
' -Secon Orvin APPEar No. 678 or 1919, 
August 2,1920. -~ 
_Present:—Sir Norman Maaleod, KT., 
-Ohief Justioe, and Mr. Justice Fawoett, 
MANILAL GIRDHAR-PATEL-~—Drvexpant 
— APPELLANT 


‘versus 
NATHALAL MAHASUKHRAM VYAS— 


PLAINTIFF — RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 18—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 61.—BEuecu- 
tion of decree—Attachment— Claim of third party 
dismissed—Attachment withdrawn, effect of—Sutt by 
third party to recover property—Limitation, 


‘Where property, is attached in execution of a 
decree and a claim preferred to it byan alleged 
purchaser from the judgment-debtor is dismissed on 
the ground that the alleged purchase was fraudulent, 
but the attachment is subsequently withdrawn, the 
unsuccessful claimant is not bound to bring a suit to 
contest the order within tue special period of limita. 
tion provided by Article - of Scredule I io the 
Limitatson Act. A subsequent suit by the purchaser 
to-recover the property from the judgment-debtor 
will not be barred merely because he failed to-biing a 
suit to contest the order made in claim proceedings. 
[p. 775, cols. 14 2.] 


Second appeal from the decision of the 
District Judge Ahmedabad, in Appeal 
No. 70 of 1918, reversing the desree passed 
by the Joint Snbordinate Judge at Ahmed- 
abad, in Civil Suit No, 812 of 1917. 

Mr. G. N. Thakor, for the Appellant. 

Mr, H. VY. Divatia, for the Respondent. 

JUDGMENT, 

Maoreon, O. J.—The plaintiff sued to 
recover possession of the plaint house and 
Rs. 125 rent. due under a registered lease 
dated the 18th of May 1915, The defend- 
ant filed a written statement sontending 
that the sale-deed was effected through 
fraud in order to defraud the creditors, 
that the lease was inoperative, and that 
the sale was declared to be ineffestive in 
a miscellaneous application filed by the 
plaintiff. 

It appears that, after the sale-deed had 
been exeouted by the defendant in favour 
of the plaintiff, the property was attashed 
by a ereditor of the defendant. The plaint- 
iff took proseedings under Order XXI for 
removing the attashment, Bat in sum- 
mary proceedings the Court aame to the 
conclusion that the sale-deed was inoperae 


tive aa it was effested to defraud the 
oreditors. Plaintiff then filed Suit No. 
86 of 1916 to set aside this order, That 


suit was withdrawn onthe 15th of August 
1916, because defendant settled with the 
judgment: oreditor and the attashment was 
withdrawn. This suit was filed on the 
25th of May 1917, ` 

The Trial Court dismissed the suit, rely- 
ing on the decision in the attachment 
proceedings against the plaintiff. In- firat 
appeal the learned District Judge remanded 
the oase for the trial of the issue whether 
the transfer by sale on the 10th of April 
sonveyed any interest to the plaintiff, and 
whether the effect of the lease of 18th 
May 195 oreated the relation of land- 
lord and tenant between the parties. He 
disagreed with the finding of the lower 
Court that the order in Miscellaneous 
Proceedings No. 68 of 1915 was conolusive as 
against the plaintiff in favour of the pre- 
sent defendant, who was not a party to 
those proceedings. The lower Court found 
on those issues in the affirmative. There- 
npon the Distriot Judge reversed the 
dearee of the lawer Court and deereed the 
plaintiff's suit, 
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It bas been argued in this Court that the 
plaintiff, not having.sued within a year of 
the order passed in the attachment pro- 
seedings, sould not now file this suit against 
the present defendant. But it appears to 
me that the desision in Gopal Purshotam 
v. Bat Divali (1) decides the question, It 
is true, in that sase the defendant, who 
had made an _ unsuccessful attempt to 
remove the attachment on the property 
whioh she olaimed as her own, was in 
possession. When the plaintiff, who had 
privately purehased the land whieh had 
been attached and sonscquently withdrew 
his application for exseution, endeavoured 
to get possession, if was contended by 
him tbat,- because the defendant had not 
brought a suit within one year to set 
aside the order of the Subordinats Judge, 
he was -barred from setting up a claim 
to the land. That sontention was disallowed 
-and Sargent O. J., said: “We agree with 
the lower Appeal Court that, when the 
plaintiff withdrew his attachment, the 
parties were restored to tbe status quo 
ante. The objest of the olaim whioh was 
preferred by tke defendant war, as oon- 
templated by section 278, Civil Procedure 
Oode, to obtain the removal of the attachment, 
and when that attachment was removed by 
the judgment-creditor’s own act on the 
20th of November 1888, there is no longer 
an attashment or any other proceedings in 
execution on whieh the order conld opsrate 
to the prejudice of the claimant. Thorefore, 
there was no interest to bring a suit to 
set aside the order.” Applying the reasoning 
of that case to this case, as soon as the 
attashment was withdrawr, there was no 
longer any attachment or any prossedings 
in exesntion in which the order against the 
plaintiff would operate to his prejudise. The 
defendant, his vendor, was not a party to the 
olaimant’s proceedings, and, ones the attach. 
ment proseedings were withdrawr, the 
plaintiff purobaser and the defendant vendor 
were restored to the position which they 
ossupied before the property was attached, 
No doubt, if the attashment had sontinued 
when the property was sold in exssution 
before the olaimant filed the suit, then different 
considerations would spply, and certainly the 
order would be sonclusive „against: him-in 


favour of the purohaser if the suit was 
not filed within a year of the date of the 
order, But if the defendant’s argument 
were to susceed, this result - follows that 
a party entitled to bring an action within 
a period fixed by the Indian Limitation Ast 
for that particular astion wonld be barred 
from bringing a suit within a very muah 
lesser period merely besause it happened 
by acsident that attashment proceedings 
had been instituted at the instanoe of a 
third party. In my opinior, therefore, the 
learned District Judge was perfestly sorrect 
in disregarding the orderin Missellaneous 
Prossedings No. 62 of 1915, 

Then, it is sontended that only Ra. 1,500 
sonsideration has been proved ont of 
Ra, 2,500, Therefore,'the defendant has a lian 
for the remaining Rs. 1,000. The lower 
Court same to the oonslusion that 
Rs, 2,500 had been paid and, slearly, the de- 
fendant had admitted that at a time when it 
suited him to do so. But the learned 
Distriot Judge seemed to think that the 
onus lay on the plaintif to prove that he 
had paid the whole of the sonsideration, 
and, dealing with the evidence from that 
point of view, considered that he sould not 
hold it proved that the otber thousand 
rupees had been paid. I think that the 
onus clearly Jay on the defendant, after 
he had admitted that the whole oonsideration 
had been paid, to show that that was insorrest 
and that he still had alien on the property 
for some of the purohase-money. However, 
that finding made n> difference in the 
desree passed by the learned District Judge. 
Apparently, no suggestion was made on the 
part of the defendant that there was a 
lien for a thousand rupees. I think the 
probable explanation of that was, that the 
question, how mach of the sonsideration- 
money was actually paid, was not properly 
dealt with in the ease. No specifie issue 
was raised. What the defendant contended 
was that the whole sale was inoperative 
and was a fraud against oreditors, The 
Court very sertainly was satisfied that 
Rs. 1,500 out of the Rs. 2,500 went to pay 
the claim of one of the defendant’s oreditors, 
and if onee that was proved, it is perfeotly 
elear that it sould not be held that tha 
sale was inoperative and it .was not nesessary 
to sonsider whether the plaintiff had reeeived 
the balanos of Rs, 1,000 or not. 


ka 
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In my opinion, therefore, the appeal fails 
and the deoree of the learned District Judge 
must be sonfirmed with costs. 

Fawcett, J.—I agree. On the first point 
I may ‘also refer to the oase.of Krishna 
Prosai Roy v. Bipin Behary Roy (2). It 
was there held, in a case like the present 
where the attachment was withdrawn, that 
the plaintiff ia not required to institute a 
suit under sestion 283 of the previous 
Oode to establish his right to the property 
in diapute. 

Appeal dismissed, 


(2) 310. 228, 


LAHORE HIGH COURT, 
First Civin Appeat No, 1479 or 1915. 
Desember 2, 1420, 

Present :—Mr. Justiae Le Rossignol and 
Mr. Justice Abdul Raoof, 
PUNJAB SINGH AND otaxvrs— Devenpanrs 
— APPELLANTS 
versus 
ARJAN AND OTHERS—-PLAINTIFES—- 


, ResroxpDests. 
Custom—Alienation—-Suit to contest altenation— 


{ 


` Fictitious itementered in sale-deed, efect of —Court, duty 


of 


Fictitious items are very often introduced into 
conveyances, but it does not follow that they are 
‘always introduced for fraudulent purposes, They 
often are introduced for the purpose of frightening 
would-be pre-emptors, but they might also be intro- 
duced by the purchaser in order to enhance tha 
importance of his bargain and, consequently, his 
status in the eyes of hie neighbours, Even if the 
object of introducing such fictitious items is to scare 
away pre-emptors, reversioners can derive no advan- 
age from that ciroumstance. [p 774, col 2.) 

In such a case the real issue is, what is the contract 
between the vendor and the vendee? And if it ig 
found that by consent of the vendor and the vendee 
a fictitious amount was inolnded in the ostensible gale. 
price the only matter which remains for consideration 
is whether the real contract is one which should be 
binding on the collaterals. [p. 777, col. },] 


‘ First appeal from the desree of the Dis- 
triot Judge, Hoshiarru-, dated the 13th June 
1914, 

Dr. Muhammad Iqba!, for the Appellants, 
`- Mr. Badar ud-Din Qureshi, for the Re. 
spondents, | 
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JUDGMENT.—Prem Singh and Hem 
Singh, two brothers, in June 1908 sold 18 
kanals, 3 marlas of ancestral land, and the 
present appeal ariseg ont of a suit whioh 
has been brought by their nephews for pos- 
session of their share of the land sold on the 
ground that the sale was without sonsidera- 
tion and reosessity. The learned Distriot 
Judge has found that out of the Rs. 1,500, 
which purports to be consideration for 
the sale, Rs. 238 are not proved to bave been 
paid, and he is of opinion that that sum was 
purely fistitious and was included in the 
ostensible sonsideration for the sale probably 
with the intention of soaring away prea» 
emptors. He has accordingly given the 
plaintiffs a deoree for poseession of one» 
fourth share in the land sold, to whieh they 
are entitled, on the sondition that they 
first pay to the vendee one-fourth of Rs. 1,212, 
the amount found to be a valid sharge. 

In appeal before us it has been contended 
that there is evidense on the resord that the 
item of Re. 288 rejested by the Court below 
was paid by the yendes to the vendors; but 
having heard that evidence, we are unable to 
differ from the Oourt bslow in its sonelu- 
sion that this sum is not proved to have 
been paid. The next argument addressed 
to ua on behalf of the appellants is that 
even if it be held that the item of Rs. 288 
is not proved to have been paid, it does not 
follow that it was inolnded in the sale- price 
in order to evade suits of pre-emption, and 
that as the item is only a fraction of the whole 
sale- prise, the vendee’s failure to prove it 
shonld not involve the reacission of the sale. 

It is, however, borne in upon us by a long 
experience that such fistitious items are very 
often intrcduesd into sonveyanees, but it 
does not follow that they are always intro. 
duced for frandulent purposes. They often 
are intréduced for the purpose of frightening 
would-be pre-emptors, but they might also 
be introduced by the purohaser in order to 
enhanee the importance of bis bargain and, 
consequently, his status in the eyes of his 
neighbours. Even, however, if the objest of 
introducing such fictitious items is to scare 
away pre-emptors, we do not think that 
reversioners should derive adyantage from 
that sireumstanse Ít is true that in Aesar 
v.° Sundar Singh (1) a somewhat strict view 

(1) 1 Ind. Cas. 888; 27 P.R, 190% 46 P. L. B. 1909; 
88 P, W. R, 1908, ME i 


a 
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is taken, and it was held that the fact that 
fi-portion of the alleged ‘consideration: was 
fietitiously entered with the consent of both 
parties was no aatisfastory ground for reliev- 
ing the vendee of prêving that the whole 
sonsideracion-money passed for nesessity. 
A sontrary view, however, was expressed 
in another Division Benoh ruling of this 
Court in Civil Appeal No. 210 of 1905, and 
in that ease it was held that the sontract in 
gueh oases between the parties was that the 
balanss after the exclusion of the fictitious 
amount formed the real consideration for the 
gale. 

- In this oase we consider that the real issue 
__ is, what was the sontraot between the vendors 
and the vendee ? And if it ia found that by 
sonsent of the vendors and the vendee a 
fistitious amount was included in the 
ostensible sale+pricse, the only matter whieb 
remains for sonsideration is, whether the 
real sontraat is one whioh should be bindirg 
on the collaterals, On the finding of the 
Court below, whieh has not baen challenged 
in appeal by the respondent-plaintiffs, 18 
kanals of land paying a revenue of Rs 5 
passed from the vendors to the vendee for 


Rs. 1,212, Re, 1,212 is a som equal to 240 - 


times the land revenue psyableon the land gold 
and is itself probably a very inflated price. 
The other fasts found in the oase are, that 
the vendors were very poor men; that they 
had no sons to help them but that one of 
them had threo daughters of a marriageable 
age at the time of the scale; that their hold- 
ing was originally a very small one and at 
the time of the sale was mortgaged with 
possession to mortgagees in its entirety. 
It is quite obvious that these men must have 
been ina nesessifons sondition and indeed it 
was asserted intheCourt below—and the asser- 
tion was not challenged by the other side— 
that before selling the land to the defendant- 
appellants the vendors applied to the Deputy 
Commissioner for permission to sell their 
land to a member of a non-agricultural 
tribe. For six years the plaintiffs took no 
action and that confirms our impression that 
the sale was for necessity and for the full 
market value of the land at the time. 

In these sirsumstances, we do not think 
that the sale shculd now ba interferred with. 
‘We acsept tbe appeal and dismiss the plaint- 
iffs’ suit with ooste, 

Appeal acceplel, 


BOMBAY HIGH COURT. 
Sgconp Orvit Apezan No 972 or 1919, 
August 4, 1929. 

Present :—Sir Norman Matleod, Kr., Ohief 
Justion, and Mr. Justice Fawaatt. 
GOVINDA KRISHNA SATHE — 
Praintirs—APPELL&NT 

teraus 
HANMAYA LINGAYa FULMALI anp 


OTHER — [EFEN DANTS— RESPONDENTS, 
Court Fees Act (VII of 1870), 8. 7 (iv) (d)—Suits 
Valuation Act (VII of 1887), s. 8-—Injunction, suit for 
~~ Valuation for purposes of Court-fee ant jurisdiction, 


| A snit for “an injunction comes within section 7 
(iv) (di of the Court Fees Act and the Oourt-fee has 
to be computed according to the amount at which the 
relief sought is valued in the plaint, which value the 
plaintiff is entitled to fix himself. In such a case it 
is wholly unnecessary for the plaintiff to fix any 
value for the purposes of jurisdiction as, by seotion 8 
of the Suits Valuation Act, the value fer the purposes 
of Court-fee is also the value for the purposes of 
jurisdiction. [p. 777, col. 2; p. 778, col. 1.) 

Appeal from the desision of the Distriot 
Judge, Sholapur, in Appeal No. 96 of 
1919, dismissing an appeal from the deoree 
passed by the Joint Subordinate Judge at 
Sholapur, in Civil Suit No. 450 of 1918. 

Mr, 8. R. Gokhale, for the Appellant. 

Mr. P. V, Kane, for Respondents Nos. 1 
and 2, 

JUDGMENT, 

Mactuop, O. J,—The plaintiff sued for an 
injunction, Suoh a suit comes within sestion 
7, paragraph (tv), of the Court Fees Act and 
the Court-fee had tobe somputed assording 
to the amount at which the relief sought 
was valued in the plaint, which valuation 
the plaintiff was etitled to fix himself, 

He valued the alaim at Rs, 10 but 
also added another valuation of Rs, 500 
for purposes of jurisdiction. The memo. 
random of appeal was valued in the same 
way. The District Judge, holding that 
under section 8 of the Suits Valuation 
Aot there conld not be two valuations in 
a suit of this nature, one for Oourt-fees 
and another for jurisdiction, ordered the 
plaintiff to pay the balance of Court-feea 
as if the elaim had been valued at Rs. 500, 
On the plaintiff failing to comply with this 
order, the appeal was rejected. 

As the plaintiff was entitled, under seotion 
7 cf the Oourt Fees Ast, to value his 
claim at Rs, 10 it was whclly uonecessary 
for the plaintiff to fix any value for the 


purposes: of jurisdiction, as, by .sestion 8 


Ladi 
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of the Snits Valuation Act, the value determin- 
able forthe computation of Court-fees and 
the value for the purpdses of jurisdistion 
shall be,thé same: Baz Hiragavri v. Gulabdas 
Jamnadas (1), This principle was approved of 
by the Privy Counoil in Sunderbat v. Collector 
of Belgaum (2). l 

In Raj Krishna Dey ‘v. Bepin Behary Dey 
(3) the Court sonsidered that the Legislature 
never interided that the plaintiff should be 
at liberty to assign any arbitrary valne to the 
relief slaimed and thus be free to shoose 
eaprisionsly the forum of trial or appeal. 
Whatever the Legislature may have intend- 
ed, that is the meaning whieh has been 
given to:sestion 7 of. the Court Fees Act by 
the Privy Osuneil. 

“The appeal must be allowed and the Dis- 
triot Judge -must be directed to take Appeal 
No,-96. of 1919 in his Court on to his file and 
dispose of it acsording to law. The sosis of 
this appeal will be costs in the appeal to the 
lower Court, 

` Appeal allowed, 


(1) 22 Ind. Oas. 71; 15 Bom. L, R 1123. 
(2) 52 Ind. Cas. 897 at p. 598; 21 Bom. L. R. 1143; 


A. 15 (P. 0.) . 
(8) 17 Ind. Cas. 162; 40 0. 245; 16 O.L, J, 194; 17 


0. W. N. 591. 


GALOUTTA HIGH COURT. 
Apprar Feos Oxonr No, 378 of 1919, 
Rone No, 136 or 1920, 
June 21, 1920. 
Present :—Mr, Justice Teunon 
and Mr. Justice Newbould. 
SURENDRA NATH GHOSH ano ANOTHER 
— JUDGMENT- DEBTORS—- APPELLANTS 
Versus 
KESHAB LAL GHOSH. AND oraers ~ 
DeokEE- HOLDERS— RESPONDENTS, 
Baecution of decree—Surety jor judgment-debtor—— 
Security, forfeiture of-—Sum paid by surety, appropria- 
tion of. 


In execution ofa decree a judgment-debtor was 
arrested aud imprisoned, but was released on furnish- 
ing security in the sum of Rs. 500, the surety under- 
faking to produce him in Court in the event of his 
` not ‘applying. to be adjudicated-insolvent within a 


[1991 


month. He did not soapply and the surety failed to 
produce him and paid the Ra. F00; the question was 
how this sum was to be appropriated : . 

Held, that the sum was to be applied in satisfaction 
of the decree.-[p. 779, col. 2.j 


Appeal againat the*order of tha Offisiating 
Additional Distrist Judge, Khulne,- dated the 
10th of September 1919, reversing that of the 
Additional Subordinata Judge of that 
Distriot, dated the 21st of Desember 1918, 

FAOTS appear from the judgment. 

Babu Kshitish Ohandra Ohakraburty (with 
him Babu Panchanan Ghonal), for the Appel- 
lants:—The jadgment-debtors are the appel. 
lants. The fasts of the gang ara briefly these : 
The desree-holdera obtained a decree against 


the judgment debtors for Rs, 2,000. In exeou. . 
tion of that dssres the dacres-holder got my _ 


alient arrested and imprisoned. We then appli- 
ed to the Court for release on the ground that 
my olient would apply for being declared an 
insolvent, Oa thia the Court ordered my 
release on a seourity of Rs. 500. The surety 
failed to produse the juadgment-debtor in 
Court as he was dirested. Asa resalti of his 
default, he paid in Rs. 500 for which he stood 
security. The question for your desision-is, 
whether the amount is to ba oredited against 
the jadgment-debtor. Three points, therefore, 
would arise for sonsideration by your Lord- 
ships. Thefirst point ia that, under section 
145 of the Civil Proosdare Oode, the deoree- 
holder oan -exesute the decree against the 
surety to the extent to which he has rendered 
him3elf yersonally liable. Therefore, the 
money realised from the surety should bə 
dedusted from the decretal! amount. 

[Tevnxoi, J.—Seation 145 does not say whe. 
ther the money realised from the suraty 
should bs dedusted from the dacratal 
amount ? | 

My sesond point is that, upon a proper 
constrastion of the surety-bond, the deoree- 
holder is not entitled to get from the surety 
any amount over and above the deoretal 
amount, The bond merely says that on the 
surety failing to produce the jadgment-debior 
under the order of the Court he would be 
liable to pay a sum of Ri, 5.0 in ansordanse 
with the orders of the Uourt, My last point 
is that, in equity the deeree-holder is not 
entitled to get the money from the surety in 
exogss of his dacretal dues. The oasss in 
Basanti Lal v. Okediu Singh (1) and Shyam 
Pg 16 Ind. Oas. 118 89 Ọ. 1019; 16 O, W. N, 
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Sundar Lal y. Bajpai Jainarayan (2) relied 
“ upon by the lower Courts did not deal with the 
point now under sonsidération 

Babu Trotlakhyanath Ghosh (with him Babu 
Manmathı Nath Roy), forthe Resppndents.— 
The money realised fromthe surety upon the 
surety-bond is a penalty. Penalty is a 
. punishment for the breach of law, rule or 
contrast. The sase in Basanti Lal v, Cheddu 
Singh (1) is in my favour, 

{Tzunon, J.—The only point desided in 
that sase is whether the money would go to 
the Government or to the desree-holder], 


There are other cases also. Refers to 
Krishnaatyar vw, Krishnasamy Ayyar (3), 
Imbichunnt Nayar v. Dalji Ram Doss Sait 
(4) and Koylash Chandra Shaha v, Ohristo- 
phoridt (5). 

Babu Kehttish Ohandra Ohakraburty replied 
briefly. 


JU@DGMENT.—This appeal is directed 
against an order of the Additional Dis- 
triot Judge of Khulna, dated 10th September 
1919, In this case it appears that in execu: 
tion of a deeree aggregating, with interest 
and soste, a sum of about Rs. 2,000 the 
judgment-debtor was arrested and imprisoned, 
He was thereafter released on furnishing sects 
rity for a sum of Rs, 500 ; the surety under- 
taking to produce the judgment debtor in 
Court in the event of bis not applying 
to be adjudicated an insolvent within a 
month, The judgment debtor, in faot, did 
oot apply for adjudisation as am insolvent 
and the surety farther failed to produse 
him, Jt is not disputed on these fasts that 
the oonditions of the surety-bond have not 
been fulfilled and that the sum of R3. 500 
has besome payable by the surety. That 
eum has, in faot, been paid by the aarety. 
The question before us is, whether the 
Rs. 500 should ba appropriated or oredited 
against the decretal amount or sheuld be 
taken by the deoree-holder as a solatinm 
for the delay brought about in the exesution 
of his decree. 

The surety-bond runs thus: — If the 
aforesaid judgment debtor does not apply 
to ba deslared an insolvent within a month 


(2): 30 0. 1060; 70, W. N, 914, 
(3) 26-M. 868, : 
(4) 24 M, 560. 
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from this date, I undertake to produce 
him under the orders of the Court. If 
I fail to do so, then I will be liable to 
pay a sum of Rs, 500 in assordanse with 
the order of the Court.” The terms of 
the bond do not in themselves make it elear 
whether the payment made by the surety 
was to be sredited againet the decrees or 
was to be mada available to the deeree- 
holder over and above his deeretal amount, 
But we areof opinion that the intention 
of the parties and of tke Judge who took 
this bond was that the sum would be 
credited against the deoree, The Subordi- 
nate Judge who tock the bond has shown 
by his order, which has been reversed by 
the learned Additional District Judge, that 
this was the view ke took of the transastion. 
Possibly, from the language of the bond 
and more partioularly the words “in aesord- 
anoe with theorder of the Court,” it might be 
argued that it was for the Jadge who took 
the bond to deside how the sum that 
ultimately bsoame payable should be appro- 
priated. On the question in sontroversy we 
have been referred more partieularly to two 
reported cases, namely, the case reported in 
Basintt Lal v, Oheddu Singh (1) and the 
oase reported.in Koylash Ohandra Shaha y. 
Christophorid? (5). In the first of these 
oases it was -held that in a case such as 
this the money should not be deslayed a 
forfeiture in favour of Government, but 
must be appropriated for the benefit of 
the deorse- holder whose rights were interfered 
with, But there, apparently, the question 
did not arise whether the money should 
be appropriated towarda the satisfaction of 
the deoree or shonld be given to the 
Gecree-holder as a solatiam: or further 
benefit over and above the desretal amount. 
In the sssond ease, the terms of the bond 
make it slear that any sum paid by the 
surety, should he fail to somply with the 
sonditions of the bond, was to bo applied 
in satisfaction of the deoree, and that, we 
think, represents the usual course of proceed- 
ings in oases of this kind, 

For these reasons, we set aside the order 
of the Additional Distrist Judge and restore 
the order of tbe Subordinate Judge with 
costs in all Courts. We assess the hearing 
fee in the Court of first instance at rupees 
ten, in the Court of first appeal . rupees 
sixteen and iu this Qourt at one gold mohur, 


2€0 
NOUCDIN NAJBOLIN v, UMBAV BU, 
|. The sonnested Rule (No. 136 of 1920) is 


dissbharged. We make no order as to oosts 


in the Rule, 
Appeal allowed, 
Rule discharged, 





BOMBAY HIGH COURT. 
Seoonp Crvin Arrear No. 645 or 1919, 
July 29 1920, 

Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr, Justice Fawoett. 
NURDIN NAJ BU DIN—Dzrenpant— 
APPELLANT 
versus 


. UMRAV BU—PL.atntirr— ResPon Dent. 

Limitation Act (Ix of 1908), Sch. I, Arts. 128, 141— 
Suit to recover share in property left iby Muhammadan 
—Limitation applicable. 


fkWhere the members of aMuhammadan family 
continue to live as tenants-in-common without 
dividing. the estate of a deceased ancestor, limitation 
for a suit by one of his heirs torecover his share 
in the estate of the deceased will not run from the 
time of the latter's death, but from the date when the 
defendant begins to hold. adversely to the plaintiff. 


`” Sesond appeal from the desision of the 
Assistant Judge, Ahmedabad,in Appeal No. 
78 of 1918, reversing the decree passed by 
the Subordinate Judge at Borsad, in Civil Suit 
No. 97 of 1916. 

Mr, G., N. Thakor, for the Kopallant. 

Mr, N. K. Mehta, for Respondent No. 1. 

JUDGMENT. 

' Macon, O. J.—The plaintiff sued to 
reeover her share in the property of her 
grandmother, Gulbai, who died in 1892, lt 
is admitted that she would have been 
entitled to half her mother’s share, and 
she has been held entitled to one-twelfth 
of the estate of Gulbai. 

It is sontended that the suit is barred by 
limitation and that Artisle 123 applied. 
But we decided in Kallangouda v, 
Bibishaya Shah Mahomed Khan (1) that 
where the members of a Muhammadan 
family continued to live as tenants-in c:mmon 
withovt dividing the estate of a ceoeased 
anoestcr, limitation will not run from the 
time of his death. Here,on the findings 
of fast by the Appellate Oourt, we sannot 

AN 58: Tad Cas, 42; 32 Bom, L, B, 936 44 B. 943, 
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say that faota were proved to establish 
adverse possession against the plaintiff. ° 
Therefore, wesee no reason to differ from the 
finding of the learned Judga. 

The appeal must bs dismissed with sosts. 

Fawortts, J.—I agree. The learned Pleader 
for the appellants hag relied upon the 
Privy Oounoil ease of Maung Tun Tha v. Ma 
Thit (2), where their Lordships refer to 
Artiole 123 of the Indian Limitation Asat 
as presoribing the period within which a 
slaim must ba mads for a share of property 
on the death of an intestate. It is to ba 
noted with regard to that oase that it was 
one from Burma and, aa the report at page 
381* shows, there was already a desision of 
the Chief Court that the period of limita- 


‘tion for the resovery of a ahare by an eldest 


son is twelve years from the date of his 
parent’s death under Artisle 123. .Tha 
appellant’s Oounsel also referred to that 
Article as being the one applisable ..in 
such a oase. Their Lordships’ attention 
does not appear to have been drawn to the 
Indian rulings regarding the scope of this 
partioular Article, and it was not a point 
in issue in the oase. The referenoes to this 
is merely insidental, and there 
may be special reasons for its applicability 
to the ease of Buddhist Law there under 
consideration. Ido not, therefore, consider 
that it is a pronounoement of the Privy 
Counsil whioh should necessarily. be held 
to conclude the question, especially as a 
sontrary opinion appears to me to have 
been expressed by their Lordships of the 
Privy Counsil in the oase of Mahomed 
Riesat Ali v. Hasin Banu (3). No doubt 
it is arguable that Artisle 123 sould nok 
apply “on the partisalar facts of that case. 
But the view there taken seems -to be 
based on proper foree being given to the 
word -diatributive’ in this Articole 123, We 
are préctically asked by tke appellants’ 
Pleader to oonstrue Artiale 123 as if that 
word had no forse and the Article was 
meant to sover the case of any aslaim for 


a share of the property of an inteatate. 

(2) 88 Ind. Cas. 869; 44 O. 379; 19 Bom. L. BR. 294; 
15 A. L, di 96; 32 M. L. d. 71; 21L M. L, T, 97: 21 0, WwW. 
N. 627; 26 0. L. J. 169; 9 L. B.R. 56; 10 Bur. L. T. 
138; 44 I. A, 42 iP. 0.) 

(3) 21 0. 157 at p (6B (P.0.);20 I. A. 158; 17 Ind, 
Jur. 484; 6 Sar. P. U, J. 874 Rafique & Jaokaon’s P, O. 
No, 488;:10 Ind. Dec. (x, s.) 737 à 


#Dage of 44 D [Bi]. . a 
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This word ‘distributive’ has always been 
in this Artiole, since its enactment in Aot 
IX of 1871, where the Artisla further 
inserted the word ‘moveable’ before tha 
word ‘property’. I think the latter fact 
explains how the word ‘distributive’ came 
to be in this particular Artisle. The word 
‘distribution’ bar, under English law, a very 
particular meaning. In the oase of real 
or immoyveable property the term ‘descent’ 
was applied to the division of the property 
among those legally entitled to it, whereas 
the term ‘distribution’ was applied to the 
division. of the personal estate of an intestate. 
And it is also part of the English law 
that, whereas the title to real estate vests 
at: onee. iu the heirs of the deseased owner, 
the legal title to his personal property 
vests in the executor or administrator and 
is. transferred to the persons beneficially 
interested by the distribution. It has, 
therefore, a peculiar meaning of distribution 
of. an estate which has vested in an executor 
or administrator ard in several eases the 
` Articolo has been so construed as limited 
to auch a oase, There are strong reasons for 
that view, and I do not think the Privy 
Counsil judgment relied upon gives any 
sufficient basis for our differing from it. 


Appeal dismissed, 


LAHORE HIGH COURT, 
Civit Revision Pstirion No. 312 cr 1920, 
Desember ?, 1920. i 
Present :—Mr, Justice Wilberforas, 
BIS RAM— DEFENDANT— PETITIONER 
i tersus 
KEWAL RAM AND ANOTHER— PLAINTIFFS 
ReapoxDENTs. 


Contract Act (IX of 1872), 8. 19—Acknowledgment, 
suit on—Signature of executant obtained bytntimidation, 


Affect of. 


A persou acknowledging his liability to pay a 
certain sum cannot be ‘held bound by the acknow- 
ledgment, where it is found that] his signature was 
obtained by intimidation and that the amonnt 
acknowledged has been paid. : 


INDIAN GASHS; 
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Petition under seation 25 of Ast IX of 
1887, for revision of the deoree of the Judge 
Cantonment Small Oause Court, Kasan)i 
dated the 20th February 1920, 


Lala «Amar Nath 
tioner, 


Mr, Des Raj Sawhney, for the Respondent. 


JUDGMENT.—In this sase the plaintiff 
saed for recovery of money due on a 
balance. The Judge of the Small Cause 
Court beld that the defendant had signed 
the balance sued upon. He further hold 
that the whole account with the plaintiff 
had been ecettled bya payment made by the 
defendant’s brother. The Judge stated : "I 
believe this aud it was more than a full 
settlement too, but unfortunately the law 
does not make any allowance for fools who 
sign documents they don’t understand, and 
since defendant on 29th Desember 1913 
signed that he separately owed this money- 
lender Rs.316, I am foroed to give plaintiff 
a decree. Plaintif, in my opinion, hag 
bebaved disgracefully by intimidation foroing 
defendants to sign  dosuments,” In spite 
of this finding, the Judge gave the plaintiff a 
decree. The defendant has put in an applies. 
tion for revision against this deoree, 


It is clear that the Judge of the Small 
Cansa Court was labouring under a misappre.- 
hension as to the legal effect:of the mere 
signing of dosuments. Such signatures san 
be in no way binding when it is found that 
they were caused by ihe intimidation of 
the plaintiff and that the amount aoknow. 
ledged had bean paid off, 


I, therefore, accept this petition for revision 
and dismiss the plaintiff’s suit with costs in all 
the Oourts. 


Bhatia, for the Peti- 


Petition aceepted, 
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MAHARAT BAHADUR SINGH Y. FORBES, 
PRIVY COUNCIL. 
Aepean From THE Patna HiGH Court. 
November 15, 1920, 

Present :— Viscount Cave, Lord Sumner 
and Sir John Edge. 
MAHARAJ BAHADUR SINGH 

—=APPELLAIT 


Versus 


i A. H, FORBES—-RESPONDENT, - 

Oivil Procedure Code (Act V of 1908), O. XXI, rr. 90, 
099 = Sale in execution of decree—-Payment to decree- 
holder—Security-bond—Sale set aside and refund 
ordered —Interest, whether should be allowed, 


Where part of the purchase-money upon a sale 
in execution has been paid out to the decree-holder 
under a security bond, and the sale is subsequently 
set aside, the Court has power, under Order KAT, 
rule 93 of.the Civil Procedure Code, to order that 
interest. be paid for the period during which the 
decree-holder has had the use of the money, even 
though the security bond does nob provide for 
interest. [p. 788, col. 1.] | 

Appeal from a deoree of the Patna High 
Court, dated the 4th January 1917, affirming 


an order- of the District Judge, Purnea. 


FACTS.—The only questionin this appeal 
was, whether the respondent was entitled 
. to interest and if s0. against whom ? 

A YZemindar, who had already sold his 
Zemindari,obtained a decree against a painidar 
for arrears of rent acerued before the sale. 
Thereafter, he conveyed his whole estate to 
trustees, and later died, leaving him surviving 
@ son and widow, the appellants. 


The trustees applied to sell the paint 
tenure and respondent, who was & dar-pat- 
nidar, sued for a deolaration that the deoree 
was not a rent deeree within the. Bengal 
Tenaney Act and the paint, therefore, not 
‘liable to sale, l 
“> Tù 1908 the Caleutta High Court in 
appeal dismissed this suit and held that the 
patni sould be sold. It was then sold 
on the application of the trustees and 
bought by respondent for Rs. 61,200 whioh 
was paid into Court. 


On July 4th, 1909 the trustees and the 
appellants entered into a security bond in 
the sum of Rs, 40,708 (the amount due under 
the decree) to be paid in sase an appeal 
then pending in the Privy Counoil was 
sueeessful. The bond did not provide for 
interest. The Rs. 40,708 was thereafter paid 
out to the first appellant’s Pleader, 

In 1914 the Privy Oouneil reversed the 
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decree of the Caleutta High Court—vide 
Arthur Henry Forbes vy. Maharaj Bahadur 
Singh (1). ; i 

Meanwhile, ine 1908, applications were 
made by respondent to set aside the sale under 
gestions 311 and 313 of the Oivil Prosedure 
Code, 1882; the sale was sat aside by the 
Distriet Judge on February 19th, 1911, and 
his desision was affirmed by the Calontta High 
Court in 1914, 

On May 27th, 1915, respondent applied 


for the refund of his money’ with 
interest: the appellants and trustees 
denied their liability to pay interest, 


bat the District Judge allowed it, and an 
appeil to the Patna High Oourt was dis- 
missed, the learned Judges (Ohbapman and 
Roe, JJ.) holding that tbe Court had a 
discretion to allow interest “under seotion 
144, even though the bond did not provide 
for it. 
Henoe this appeal. 


Messrs. Dunne, K. O. and E, B Ratkes, for 
the Appellants.—The order for payment of 
interest was erroneous. The bond does not 
provide for it, and there is no statatory 
authority, contract or equity under which it 
sould be given. Sestion 144 of the ney 
Code does not apply: there was here no 
question of a decree being varied or reversed: 
the only question wag whether the sals 
should stand. The High Court did not raly 
on Order XXI, rule £3: if they had, a point 
of limitation would have arisen: the sale was 
eet aside in 191], but the application for resti- 
tution was not made till 1915, and any applica- 
tion under Order XXI, rule 93 was then barred 
by Article 181 of Sshedule I of the Indian 
Limitation Ast, 1908. The appeal to the 
High Oourt did not suspend the Statute, 
Hukum Ohand Bord Juscurn Boid y,.Pirthichand 
Lal (2), 

Messra. De Gruyther, K. O. and O'Gorman 
for the Respondent.—The Court hadthe power 
to allow interest under section 144, whioh 
corresponds to seetion 583 of the Oode of 
1882, These sections merely give effest to 


the general power of the Court to allow 
(1914) M. W. N., 397; 15 M. L, T, 880; 12 A, L, Ja 
658; 27 M. L., J. 4; 41 O. 926; L L. W. 1059; 26 C. L. J, 
484 (P. 0.). 

(2) 50 Ind, Oas, 444; 48 I, A. 52 at p..66;-17 A. L.J. 
514; 86.M. L. J. 557; 23 O.. W. N. 721; 21 Bom.. L. H. 
632; (1919) M. W, N, 258; 80 O. L-J. 71; 46 -0. 670; 
26 M, L., T, 131; 10 L, W, 416 (P. C.) ` a 
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interest when making restitution, laid down 
in Rodger v. Comptoir d’ Escompte de Paris (3). 

Although the High Court mention section 
144 0f the Civil Prosedure Code, there was 
also power to makethe’order allowing in- 
terest under Order XXI, rule 93. The ques- 
tion of limitation was not raised in the lower 
Courts: it is too late to raise it now. 

(Viscount Cave.—The trastees had ithe use 
of the money, but if the whole estate goas 
to` the original deores-holder’s ereditors what 
benefit do the appellants get ? Why should 
they be made to pay interest f?) 


The decree appealed from imposes liability: 


on them merely as representing the estates. 
We -do-not suggest we areentitled to interest 
from them personally.. 

Mr, Dunne, Ke0., replied. 

JUDGMENT. 

- Viscount Oave.—In their Lordships’ 
opinion there is no ground for this appeal. 
Proceedings to set aside the sale were taken 
both under sestion 311 of the Civil Prose- 
dure Oode of 1882, corresponding with Order 
XXI, rule 90, of the rules scheduled to the 
Civil Prosedure Code -of 1908, and under 
sestion 313 of the Code of 1882, sorres- 
ponding with rule 91 of the same Order. 
The’ sale was duly set aside; and assordingly 
Order XXI, rule 93 applied and the Court 
had power to order interest to ba paid on 
the sum, of Rs. 40,708 paid to the trustees. 
This being so, it is unnesessary to consider 
whether, as the High Court appears to have 
hsld, section 144 of the Code of 1908 also 
applied. It is true that the bond did not 
réserve interest, but the effest of this omission 
was, not that the Oourt was deprived of 
its power to order interest to be paid, but 
only that the sesurity did not extend to 
interest. It is -aommon ground that the 
order, so far as it dirests the payment of in- 
térest, is not intended to be enforsed, against 
the appellant personally, but only binds the 
estate in the hands of the trustees in which 
the appellant is interested. 

An attempt was made to raise a question of 
limitation, but this question was not raised. in 
‘the Courts below or in the appellant’s oase on 
this appeal, nor are the fasts upon whioh it 
‘depends fully before the Board. This 
‘plea, therefore, sannot be raised at this 
‘stage. n 

(8) (1871) 7 Moo, P. O. (N. 8.) 314; 40 L, J. P. O. 1; 
RB P.-C. 465; 24 L, T, 111; 19 W. R. 449; 17 E. R, 120. 
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ik Lordships will assordingly humbly 
advise Hia Majesty that this appeal should be 
dismissed with sosis, 

Appeal dismissed, 


Solicitor for the Appellant:—Mr, G. O. Fan, 
Solisitors for the Respondents :—Mesars. 
Pugh & Sons. 





BOMBAY HIGH COURT, 
Secoxp Orvin APPBAL No. 34 or 1920, 
July 22, 1920. 

Present : — Sir Norman Maoleod, Kr., Chief 
Justice and Mr, Justise Fawobtt. 
PANDU KRISHNA JADHAV— 
PLAINTIFF—ÁPPELLANT 
VETSUS 
DHONDI KRISHNA PATIL— 


DEFENDANT—RESPONDEAT, 
Hindu Law—Joint family—Adoption by widow of 
co-parcencr, validity of—Consent of co-parceners i 
whether necessary —Effect of adoption, 


The widow of a co-parcener cannot adopt unless 
she has either the express authority of her husband 
or the consent of her husband’s co-parceners, [p, 
784, col. 1.] 

An adoption cannot be partly valid and partly 
invalid, so that the person adopted, although excluded 
from becoming a member of the joint family, may 
still be entitled to inherit the self-acquired property 
of his adoptive father, [p. 784, col. 1.] 

Sesond appeal from the desision of the 
First Class Subordinate Judge, A. P., at 
Satara, in Appeal No. 363 of 1918, reversing 
the desree passed by the Sesond Clasa Nub- 
ordinate Judge at Islampur, in Oiyil Suit 
No. 120 of 1918. 

Mr Nilkant Atmaram, for the Appellant. 

Mr. J. R. Gharpura, for the Respondent. 

JUDGMENT.—The pliintif® filed this suit 
to recover possession of the suit property, 
alleging that it originally belonged to his 
father, Krishna, who had seoured it under a 
gift-deed from his maternal grandfather, 
Rama. Krishna died in 1907 leaving a 
widow, Chandra, who disposed of the pro- 
perty in question to the first defendant at 
the time when she was a minor, The 
second defendant is the father of Krishna 
who is joined as a so-defendant for some 
reason whieh is not very apparent. He 
elaimed that Krishna died joint with him 
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and, therefore, the adoption by Ohandra 
was not valid., The first Court found that 
Krishna died separate from his father, the 
second defendant, burton grounds which do 
not appeal to us as being oorrect. The 
presumption is that Krishna was joint with 
his father: There is nothing to show that 
he ever besame separate, Admittedly, there 
was some property belonging to the sesond 
defendant though its valite may have been 
very small. The Trial Judge same to the 
eonclusion that, beeanse Krishna lived at 
Kbed where his grandfather lived and not 
where his own father lived, he had relia. 
quished his right to any share of his 
father’s property, However that may be, 
that.would. not amount in law to a separa. 
tion. I think the learned Appellate Judge 
was rightin holding that Krishna and his 
father died joint, althongh no doubt the 
property which was gifted to Krishna was 
his self asquired property. Then, the ordi- 
nary ruje of Hindu Law must apply, that 
the widow of a eo parsener cannot adopt 
unless she has either the express authority 
of her husband or the sonsent of her 
hosbard’s co-carceners. An adoption cannot 
he partly valid and partly invalid, so that 


the person adopted, althouzh exoladed from. 


besoming a member of the joint family, 
may ‘still be entitled to inherit’ the self. 
acquired property of his adoptive father. 
ln this ease it: seems obvions that the 
widow adopted the plaintiff in 1915 in 
order that he might make a slaim to the 
property whish had been alienated by her 
at the time she was a minor, She took, 
when her husband died, a life-interest 
in ber husband’s self-asquired property. No 
donbt, to that extent her alienation will 
be good, unless she is able to upset it on 
the gronnd that she was not sompetent to 
alienate at the time. But it is quite olear 
that the -plaintiff cannot set aside the 
alienation on the ground that he is 
an adopted son. The judgment of the 
lower Court, therefore, must be upheld and 
the appeal dismissed with soste, 


Appl dismisted. 
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ALLAHABAD HIGH COURT. 
First Appa FxOm Oxver No. 67 or 1920, 
Ostober 27, 1920, 
Present: ~Mr, Justice Piggott and `? 
Mr. Justice Walsh. ; 
Messrs. STRAUSS anp Co, Lp.— 
DeEFenDanT—Opprosite- PARTY —APPELGANT 
VEFEUS 
RAGHUBAR DAYAL AND orger— 


Ph INTIEP3 ~APPLIOANTS—ResPONDENTS, > 
Arbitration—Award— Decree in terms of award— 
Order staying suit—Final decree, whether necessary. 


An order staying a suit is permanent unless tle- 
order itself provides otherwise by imposing a termi- 
nus. [p. 785, col. ` ; 

Where during the pendency of a suit the subject- 
matter of the dispute is referred to arbitration and 
the suit is stayed, the order staying the suit is- 
sufficient finally to dispose of the suit. [ p. 785, col. 1.] 


Appeal from the order of the Distriet 
Judge, Cawnpore, dated the 21st of Féb- 
roary 1920. 

Messrs. B E. O'Oonor, and Durga Praia 
for the Appellant 

Mr, Qulzari Lal,. for the Resnondents, 

JUDGME ‘T.—This appeal and the oon- 
nected Kevision No..49 of 1920 are brought 
against an order of the Dietrist Judge of 
Cawnpore, dated the 2lst of Fabruary 1920. - 

On the 27th of August 1919 he had, stayed 
a suit upon the ground that the parties had 
submitted the matter to arbitration in assords 
ange with the terms of the sontraast..between 
them. In the meanwhile, an arbitrator had 
been appointed, an award had been made; 
and a deoree passed in pursuance of, thé 
award. For some reason or another the 
present respondents made an application on 
the 2lst of February to remove the stay of 
the, 27th August. The learned Judge 
obviously felt great diffenlty about it and; 
with sonsiderable reluotanse, finally made an 
order removing the stay whish he himself 
had granted, the effeot of which was to 
revive the suit, although the matter had been 
disposed of assording to law by arbitration, 
The defendant appeals from that order, In 
‘support of the learned Judge’s order it is 
suggested that, in any event, even in a sase 
where the matter in dispute has been referred 
to arbitration, if a suit has been instituted, it 
is peeessary that there should be a final dearea 
dismissing the suit. If that were the 
eorrest view, clearly, the stay would have 
to be removed before any. fiual deeree sould. be 
passed. We have. come to: the conslusion 
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that no finaldesree is nosessary. Without 
saying that there are no oases in whiab a 
stay could possibly be removed, for example, 
the parties by sonsent might deside to drop 
the arbitration and relegate their dispute to 
the Courts of law; in such a oase by the 
consent of parties, no doubt a stay sould 
be removed, but it is slear that, where the 
sireumstances sre the same, as they were 
in this aase, as at the time when the stay 
was originally imposed, the Judge is functus 
officio, and sannot reverse his owa order, 

If the order cf the 2lst of February had 
not been made, or if it were now reversed, 
the original stay order of the 27th of August 
would rarmainin foroa, Ovcdivarily, a stay 
is permanent unless the order diresting it 
provides otherwise by imposing some 
terminus. In the oase of Shesbabu vw. Udit 
Narain (1), to whioh we were referred in 
the course of argument, it was suggested that 
my brother Piggott hal said that the suit 
in such a oase would have to be formally 
dismissed upon a finding that the matter had 
been otherwise disposed of, While agresing 
with everything whish was said in that case, 
we do not think that it was intended to lay 
down apy definite practice on this partionlar 
‘matter whieh was not nesessary for the deai- 
sion. We have consulted the learned Judge 
of the English department, and we have come 
to the conslusion that a stay order under 
seotion 19 of the Arbitration Act, when 
arbitration has in faot taken place, is sufficient 
finally to dispose of the suit. The intention 
of the Legislature was to oust the jurisdia- 


tion of the ordinary Courts, and any pro- . 


cedure other than that provided by the 
Arbitration Aot in matters whioh are referred 


to arbitration would only create diffioulty 


and sonfusion. There ought to be no difi- 
culty, so far as the file and records in the 
lower Oourt are concerned, in dispgsing of 
the suit whieh has been stayed. We would 
only further observe that it is satisfactory to 
note that the dispute arising out of this oon- 
tract was disposed of by a decree within 
less than six months from the institution of 
the suit, The appeal and revision of the 
defendant against the order of the 2!st of 
February must be allowed with costs and 
the learned Judge’s order set aside, Costa 
to inolude fees on the higher soale, ° 


Appeal allowed, 
(1) 24 Ind. Qas, 499; 12 A, L. J. 767, 
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BOMBAY HIGH COURT. 
Apprat FROM Orver No. 17 or 1919. 
July 28, 1920. 

Present :— Sir Norman Masleod, Kr., Chief 
Justice, and Mr, Justice Faweett. 
GOPAL DINKAR NAGARKAR— 
Poarntive—-APPELUANT 
VET8EUS 
GANESH NARAYAs NAGARKAR— 


< DE FENDANT— RESPONDENT. 

Civil Procedure Gode (Act V of 1808), Sch. II, para. 12 
(b), (o)-——Arbitration—Award- Court, power of, to 
correct arithmetical error in award, 


The only power a Court has under paragraph 12 (b) 
and (c) of the Second Schedule to the Civil Procedura 
Code is either to amend an obvious error in the 
award which can be amended without affecting the 
decision, or to rectify a clerical mistake or an error 
arising from an accidental slip or omission, 16 
has no power to correct an error of calculation or 
arithmetic and award a sum different from that 
awarded by the arbitrator. [p. 786, col. 2.] 

Appeal from an order passed by the Firat 
Class Subordinate Judge at Admednagar, in 
Suit No. 884 of 1912, 

Mr. 5. R. Bakhale, for the Appellant. 

Mr. G. S. Mulgaokar, for the Respondent, 


JUDGMENT. 

Macueop, O. J.—The matters in dispute in 
this suit were referred to arbitrators at the 
request of the parties who agreed to abide by 
the decision of the arbitrators, who were two 
in number, on the points on whioh they agreed, 
and by the desision of the umpire on point 
or points on which they differed. The 
arbitrators agreed on certain points and they 
filed their award on the 19th of February 
1915, and on the points on whish they 
differed the umpire gave his deosision on 
the 9:h of Angnst 1918. Both parties filed 
objestions to the arbitrators’ award. The 
Court passed an order on an applisation 
made by the parties to amend the award 
on the ground that there were oertain 
slerical errors made by the arbitratora, The 
order was; Notice to arbitrators to reetify 
the award under rule 12 of the Sesond 
Sshedule of the Civil Proaedure Code, and 
notice to the plaintiff to show cause why 
the award should not be amended as 
proposed by the defendants.” On the 28th 
of July the plaintiffs made an application 
to the Court pointing out oertain clerical 
errors made by the arbitrators and the Oourt 
passed an order forwarding the application 
to the arbitratorsstfor consideration, The 
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arbitrators considered the objections of the 
parties, and submitted their opinion regard- 
ing the alleged errors on the 3ist of August 
1915. Notise was then issued to the parties, 
and an order was passed, after’ hearing 
them, appointing two Commissioners to 
examine the ascounts made by the arbitrators 
with a view to asaertain whether they 
really involved any arithmetical or olerical 
error. The Commissionors were dirested to 
examine the assounts and also the parties, 
if necessary. Thereupon, the Commissioners 
asked the opinion of the Court on 
oertain pointe, on which the Court passed 
the following order: “The Commissioner 
should confine himself to three items (double ` 
entries as stated in the Purahis Hxhbibit 
120 by Mr. Patwardban). Even if the 
partios may ask to re-open the whole as- 
pount, he should not be guided by their 
views, for the arbitrators’ award cannot be 
shallenged exoept for elerioal errors. Mr. 
Patwardhan has pointed ont only threes 
errors and plaintiff has pointed out none.” 
The Commissioner made his report whioh 
supported the opinion of tke arbitrators, 
The Court then sonsidered any objestions 
taken by the parties with regard to the 
three disputed: itame, apparently the same 
as those whioh were referred to the Com- 
missioner by the previous order, and the 
Court reversed the report of the Uommis- 
nioner on these three items and dirested 
that the Commissioner already appointed 
should make oaleulations in the light of the 
judgment and find oat what amount was 
really due and by whom to whom, The 
Commissioner then reported, and eventually a 
deores was passed in favour of the defend- 
ants for Rs. 2,027 10-0, 

It appears to us that an absolutely 
wrong procedure has been followed by the 
Court from the sommencement af these pro- 
aeedings. The Court professed to act under 
paragraph 12 of the Sesond Sshedale. All 
questions of miscondnst against the arbitra. 
tors had been dropped, and the only 
suggestions that could be made against the 
award should have been made under sub- 
paragraphs (b) and (c) of paragraph 12. But 
the Court in effeot direated the Commissioner 
to sit in appeal on the award of the 
arbitrators with regard to the three disputed 
items, and when the Commissioner supported 
the desision of the arbitrators, the Coart 
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itself sat in eppeal on the deaision of the 
Commissicner. But the only powers the 
Court had under paragraph 12 (b) and (c) 
were either toamend an obvious error whioh 
sould be amended without affecting the deoi- 
sion, or to reotify a clerieal mistake or an error 
arising from an accidental slip or omission. 
lt cannot be said that the Court has 
amended an obvious errcr whieh sould be 
amended without affeeting such deoision, 
because the deeree of the Court was entirely 
different from the award of the arbitrators. 
Nor can it be said that the Court has 
reotified a slerical mistake or an error arising 
from an accidental slip or ‘omission. The 
Court want into the merits of the dispute 
as regards those three items and came to 
a sonolusion of its own, with the result 
that a very distinet alteration was made 
in the award. When the parties agreed 
to bave their disputes decided by their 
arbitratorr, they agreed to asoept the desision 
of the arbitrators whether it might ba 
right or wrong, and the Court san only 
alter the award within the limits laid down 
by the Second Sebedule. There is a resent 
desision— Shyam Lal v. Parshottam Dass (1)—~ 
where if was desided that, “it is not a 
ground for remitting an award on matter 
referred to arbitration or for sefting aside an 
award that the arbitrator has made a mistake 
in arithmetic, and apparently unintentionally 
has awarded a larger sum of money to be paid 
by one party to the other than he would have 


‘awarded if his attention bad been directed 


to the mistake.’ This is-a stronger case, 
beaause the arbitrators’ attention was direatly 
drawn to the objections made to their 
award and they finally decided what their 
award should be after hearing those objeo- 
tions. In my opinion, therefore the pro. 
eedure followed by the Trial Court was 
wrong. 


The deoree must be sef aside and a 
deorea must be passed in terms of the 
award, 


‘The appellants must have their sonta of 
this appeal. 

Fawcstr, J.—I ontirely sonour. The pro- 
cedure adopted by the Subordinate Judge 
in this oase is olearly unwarranted by 
the mene of the Seoond Schedule of the 


(1) 68 Ind. Cas. Si 42 A. 210; I8 A. L.J. “BAL; 4 
U, P.L. R, (A.)}10 


SHABZADI BEGAM 0, MUHAMMAD IBBAHIM, 


Oode of Civil Prosedure and he has 
prastisally arrogated to himself appellate or 
revisional jurisdistion whieh is not conferred 
upon him. Even if the Subordinate Judge 
qonsidered he had an inherent power to alter 
the ‘award for the ends of justice under 
section 151 of the Civil Proosdure Code, 
this action is against the ruling of this 
Oourtin Jethabhai v. Ohapsey (2). In that 
ease if was held that where, according to 
well-established principles, sertain questions 
have been removed from the jurisdiotion 
of the Oonrt, they cannot be brought within 
the jurisdisticn on the plea that the Court 


_- has inherent power to do what justice re- 


quires for the parties before it, 

_ There is only one otber thing I would 
add. The Subordinate Judge, in paragraph 
40 of hia judgment, dessribes these errors as 
“errora of saloulation or omiseion to take 
into consideration in saloulation or of kindred 
natura ‘and nothing more”; that ia to say, 
they were arithmetioal mistakes. But it is 


to be noted that under olause (c) of para -> 


graph 12 of the Second Sshedule the Court 
oau only correct an award where it contains 
a Glerioal mistake, whereas in saatian 152 
of ‘the Code olorisal or arithmetical mistakes 
fre mentioned as apparently two separate 
classes of. mistakes. It would be diffisult, 
therefore, to say that the word ‘slerioal’ in 
élause (c) covers the word ‘arithmetisal.’ 


Decree set aside, 


(2) 4 Ind. Gas, 108;- 34 B. 467 at p. 433; [LI Bom. 
L. R. 1014, 
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' ALLAHABAD HIGH COURT. 
First OivIL Appzat No. 428 or 1917, 
Ostober 25, 1920. 
. Present :—Juatisa3 Sir P. O. Banerji, KT., 
and Mr. Justice Gokal Prasad. 
Musammat SHAHZADI BHEGAM— 
PLAINTIF — APPELLANT 
Versus 
Sheikh MUHAMMAD IBRAHIM 
AND .OfHERS——DseANDANTS 


—Raseon vents. | 
ompromise—Purties agrezing to abide by decision 
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of Cowrt—Decision, whether can be questioned as ine 
correct—-Appeal, whether lies. 


Where parties to a suit effect a compromise in 
respect of some of the suit property, and as regards 
the rest agreeto be bound by the decision of the 
Court to be arrived at after considering certain 
documentary evidence to be placed before it, it is 
not open to either of the parties to question the 
ei aa of the Court’s decision by appeal. Üp. 788, 
col. 1, 


First appeal against the desree of the 
Subordinate Judge, Uawnpore, dated the 
14th September 1917, 

Dr, S. M. Sulaiman, for the Appellant, 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT. —This appeal arises out of 
a suit brought by Musammat Shahz:di Bagam 
for recovery of her legal share in the estate 
of her deseased father, Baqar Ali. The 
defendants to the sait were her brother, 
Muhammad Ibrahim, and her sisters, or legal 
representatives. The suit was mainly defend- 
ed by the brother who alleged that part of 
the property slaimed was wakf property ; that 
part was property whish exolusively belonged 
to him, and that the plaintiff was not entitled 
to obtain any share in the wakf property. A 
dosument was produced alleged to have been 
exeanted by one Wilayat Ali, who was the 
“anceetor of Baqar Ali, and under whieh sertain 
property was declared to be wakt. In the 
sourse of the trial the parties came to terms 
and a sompremise was filed on the 13th of 
September 1917. This sompromise is printed 
at page 27 of the paper book, The som- 
promise dealt with all the property in 
dispute whioh aonsisted of house property, 
shope, some Government securities and money 
deposited ina Bankand other property of a 
similar description. As to part of the 
property whioh was claimed to be wakf the 
compromise provided as follows: — With 
regard to the remaining properties which 
defendant No, 1 saya in his written statement 
to be wakf proparties, the Court may find with 
referense to the documentary evidences pro- 
dused by the partie. in this ga-e whether 
they are wa f provert.es or nut and the 
parties will be bound by sush a finding,” 
The Oourl, in acsordance with the terms of 
this compromise, same toa finding as to whe- 
ther soms of the property was wakf property 
or not and ascordingly direated a pre- 
liminary deoree for partition to be prepared. 
It is against the finding of the Oourt below 
ag regards some properties slaimed by one 
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party to be part of the estate of Baqar Ali 
and by the other as wakf property that the 
present appeal has been preferred. A pre. 
liminary objection has been taken to the 
hearing of the appeal on the ground that, 
under the terms of the sompromise as quoted 
above, the parties undertook to be bound by 
the finding of the Court and that, conge- 
quently, it is not open to the appellant to 
question the sorrestness of that finding. In 
our opinion the objeation is well founded. As 
we have stated above, the parties under the 
compromise same to an understanding as to 
all various items of property claimed in the 
sait, They made arrangements in regard to 
allthe property with the exseption of sertain 
properties referred to in the passage whioh 
we have quoted above and they agreed that, 
on the basis of the dosumentary evidence 
alone, the Courts should come to a finding 
and sueh finding would be binding on the 
parties. The words whieh we have italisis- 
ed above would be meaningless unless we 
hold that by those words the parties agreed 
to accept the finding as a oorreot finding and 
not to appeal against it, There was a olear 
implication in the agreement not to appeal 


against the finding buf to be bound by. 


it whatever it might be. As all the terms 
of the-compromigse were agreed upon in view 
of this oondition also, the plaintiff, in our 
opinion, is estopped from disputing the oor- 
reotners of the finding. We think that this 
ease is similar to the caseof Bakir Das Ohakra- 
carts v, Nobin Ohunder Pal (1). In our 
opinion, it is not open to the plaintiff to dis- 
pute the sorreatness of the Court’s finding and 
this appeal must fail. We aasordingly dis- 
miss this appeal with costs including fees on 
the higher seale. 


Appeal dismissed, 


ł 
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CALOUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE 
No. 492 or 1916. 

May Ie4, 1920, 

Fresent :—Justise Sir N. R. Chatterjea, KT., 

and Mr. Justiee Panton. 
Srimatt SARI alias SARADAMAYI 

DEBI, winow or nats NARAIN $ 
CHANDRA SINGH—Derenpant— 
APPELLANT 
Yersus 
Srimati SAILABALA DASI, wire 
or BROJA GOPAL ROY — 

PLAINTIFE — RESPONDENT, 

Landlord and tenantTenancy created by registered 
instrument—Surrender, oral, validity of—Yearly pay- 
ment of rent, whether conclusive evidence of annual 
tenancy—Lransfer of Property Act (IV of 1882), s. 107. 


An oral surrender of a tenancy created by & 
registered lease is not invalid if it is accepted and 
acted upon by the landlord. [p. 789, col. 2.] 


The fact of an annual rent being reserved, though 
it muy raise a presumption, is not conclusive to show 
that the tenancy isa yearly one [p. 769, col. 2.] 

After the passing of the Transfer of Property Act, 
there cannot be a tenancy reserving a yearly rent 
without a registered instrument in accordance with 
the provisions of section 107 of the Act, ‘[p. 780, 
col. 1 

Appesl against the deoree of the Sub- 
ordinate Judge, 3rd Court, Hooghly, dated the 
25th of June 1917, affirming that of the 
Munsif, Amte, dated the 22nd cf Maroh 
1915. 


FAOTS appear from the judgment. 

Babu Jatindranath Ser, for the Appel- 
lant:—The defendant is the appellant, The 
appeal arises ont of a snit for sjeotment, 
Both Courts have decreed the suit. The point 
of law is that, as between the plaintiff and 
the defendant, there is an outstanding lease 
and so long as itlasts there san be no ejeot- 
ment. The lower Appellate Court found that 
there wês a surrender but that I submit 
would-be of no effect as it was not registered, 
The land is a homstead land. There was no 
issue raised as to my status. The whole suit 
was tried on the basis that the ease was 
governed by the Transfer of Property Ast. 
The land in dispute whioh was held by 
lakterad right was mortgaged in 1292 B.38, 
toone Kedar Roy, who is plaintiffa' vendor, 
On lst Asar 1295 Kedar in execution of the 
desree purehased the property. On the 16th 
Asar my oclient’s husband took lease for 
1306-12 from Kedar, On 6th’ Kartio 1312 
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Kedar mortgaged the property to Prafulla 
and others, Oa the 24th Karéic 1312 Kedar 
granted lease to mortgagess from 1312 20 
for Ry 300, Sometime after Kedar by 
paying off his share obtained release of his 
share of the mortgage. In 1319 Kodar sold 
the same. In 1319 Prafulla executed an 
istafa in plaintiff's favour, As Prafalla and 
others were holding under the registered lease 
if sannot be surrendered by an unregistered 
instrument under the law. Refers to Sarat 
Ohandra Sinha v., Nritya Gopal (1). Sa- 
condly, the notios to quit was bad in law, the 
tenanoy being one from year to yaar. 
Thirdly, the forfeiture has baen waived by the 
notise to quit, The tenanoy, I submit, should 
have been held to be governed by the pro 
visions cf the Bengal Tenansy Ast. The 
surrender of a registered lease ia to ba made 
by registered instrament, Refers to Abdullah 
Khan v. Basharat Hussain (2): sestion 92 of 
the Indian Evidense Aot. There must be 
some act of giving up possession. The defend- 
ant was all along in possession and paid rents 
to the intermediate holder who verbally pro- 
feased to give uo possession by surrender. 
He was not in possession. Rafera to Sarat 
Ohandra Sinha v. Nritya Gupal (1). The 
cases in Bengal Ooal Oompany Limited v. 
Monoranjan Bagchi (3) and Abdul Majid 
v. Hart Oharan Haldar (4) are very 
different from the present ease Thera the 
question was whether a valid surrender under 
tha Transfer of Property Ast required a 
written instrument. The question in iseng here 
is very different from that. The paraon sur- 
rendering was not in possession and I wason 
the land by virtue of the subsisting lease. 
I was not an attoraed tenant of Prafulla. 
The tenancy cannot be determined by a 15 
days’ notice even though I hold over under 
the terms of the previous lease. Refers to 
Batjnath Prosad v. Raghunath Rat (p). The 
cage in Troilokyx Nath Roy v. Sarat” Ohandra 
Banerjee (6) is distinguishable. Bofers to 
Durgi Nikarint v. Gobsrdhan Bose (7) and 


11) 8 Ind, Cas. 47; 13 O. L, J. 284 

(2) 17 Ind. Oas. 737; 17 C. W. N. 233; 40 I. A. 31; 
13 M. L. T. 182; ©1913) M. W. N. 131; 35 A. 48; 17 O, 
L. J. 812; 15 Bom L. R. 432; 25 M. L. 5. 91 (P. C.). 

(8) 44 Ind, Cas. 297; 22 O. W. N. 44 

(4) 58 Ind, Cas, 17; 23 0. W. N. ae (167) notes. 

(5) 14 Ind. Oas. 817; 16 O. W. N. 496. 

(6) 82 0. 128; 8 O. W, N. 901 i 
ene 24 Ind, Oas. 183; 19 O. W. N. 525; 20 O. L. J, 
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Lakit Mohan Ghose v. Gopal Ohauk Coal 
Oompany Limited (8). 

Dr. Dwartanath Mitter (with him Babu 
Satindranath Mukerjee), for the Respond. 
ənt :—ltis nob necessary that in all cases 
where the lease is by a registered instrument 
the surrender must be by a registered instru- 
ment also. The sase is governed by seation 
111 (f) of the Transfer of Property Aot. The 
Ast sontemplates the aots and oonduot of the 
parties. It nowhere suggests that surrender 
sannot but be by a deed, Reads seation 92, 
Indian Hvidenee Aot. Refers to Subramanian 
Ohettiar vy. Arunachalam Ohettiar (9), Imam. 
bandi Begam v. Kamleswart Pershad (10), 
Ram Awatar vy. Tulsi Prosad Singh (11). 
The finding of the firat Oourt is olear and 
it was found that the intention to surrender 
was actually sarried into effest. Refers to 
Troilotya Nath Roy vy. Sarat Chandra Banerjee 
(6), Sarat Ohundra Dutta vy. Jadab Ohundra 
Goswami (12), There is also the slear finding 
of forfeiture, Notise is, therefore, not nesas- 
sary, Refers to Megh Lal Pandey v. Raj 
Kumar Thakur (13). The mere fast that a 
notice was given does not sona’itute waiver. 
Farther, this question was not raised below, 

Babu Jatindranath Sen, replied in brief. 


JUDGMENT.—The first sontention raised 
in this appeal is that the oral surrender is 
invalid besanse the original tenaney was 
srested by a registered lease. Bat itis found 
that the tenant gave up his lease-hold right 
and that it was accepted and asted upon by 
the landlord. The tenant has raised no ob- 
jastion. In the airoeumatanses, we do not 
think that the surrender was invalid, 

The next sontention is that the fenansy was 
a yearly tenansy besause a yearly rent was 
paid and that, therefore, the defendant was 
entitled to six months’ notiee to quit, 

But the faot of an annual rent being 
reserved, thongh it may raise a presump- 
tion, is not sonclusive to show that it was 


(8) 12 Ind. Cas, 723: 16 Q. W. N. 55; 14 0. L. d. 
411; 39 C. 284, 

(9) 26 M, 608 at p 611 (P. O.); 29 I. A. 188; 12 M, 
L. J. 479;6 0. W. N. 865; 4 Bom. L. BR. 889; 8 Sar, 
P. C. J. 316. 

(10) 14 0. 109 ı P. 0.); 18 T A. 160; 10 Ind, Jur, 468; 

4 Sar. P, C. J. 732; 7 Ind. Deo. (N. s.) 72. 

(11) 11 Ind. Cas. 713; 18 0. W. N, 137; 14 O. L. J, 


7. 
(12) 37 Ind. Oas. 956; 44 O., 214; 21 O. W. N. 206; 
27 0. L. J. 198. 
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a yearly tenansy and, secondly, the lease 
having come into existence after the Transfer 
of Property Act, there could not be a 
tenanoy reserving a yearly rent having regard 
to the provisions of section 107, without a 
registered inatrnment. The lease was not 
for sgrioultural or manufasturing purposes. 
It must, therefora, be deemed to be a tenanoy 
from month to month. Notice to quit given 
in the oase, therefore, was suffisient. 

The appeal must accordingly be dismissed 
with sosts, 

Apreal dismisied, 


BOMBAY HIGH COURT, 
Secono Civics Apenau No. 8 or 1918, 
July 22, 1920, . 

Present :—Sir Norman Macleod, Kr., 
Ohief Justice, and Mr. Justice Fawcett, 
GOPALDAS GANPATDAS AND OTHERS 
— PLAINTIFFS — APPELLANTS 
vergus 
TRIBHOVAN JETHIRAM AND OTHERS 
— DEFAN DANTS—~RESPONDEATS, 

Civil Procedure Code (Act V of 1908), 8. 48, appli- 
pad of, to mortage decrees, passed before passing of 
Ode, 


Section 48 of the Civil Procedure -Code of 1908 
governs an application for the execution of a mort- 
gage-decree even though obtained before that Code 
came into force. |p. 794, col. ).] 

Second appeal’ from the desision of the 
Distrist Judge, Poong, in Appeal No, 247 of 
1915, confirming that of the Subordinate 
Judge at Haveli, in Darkhast No. 249 of 1914, 

Mr, S. Y. Abkyankar, for the Appellant. 

Mr. S. B. Bakhale, for Respondents Nos. 
1, 2, 4 and 5. 

JUDGMENT. 

Fawostt, J.—The  plaintiffs-appellants 
obtained an award deores on the 5th 
September 1895 against defendants-respond- 
ents. By the terms of that deoree, the 
defendants had to pay off the decretal sum 
by instalmenta of Rs. 400. It further pro- 
vided that, should any one of the instalments 
remain unpaid, then the whole amount should 
be payable at once together with interest, 
and that if this was not paid the plaintiff 
was to recover the amount by sale of the 
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whole of the imm»oveable and moveable 
estate mentioned in the, plaint. The defend- 
ants were meanwhile debarred from alienating 
in any way the estate given in mortgage, 
This decree, as has been held by both the 
lower Courts, was made absolute in 1698, 
In 1914, the plaintiffs made an application 
for ita execution. The defendants took the 
objestion that the application was time-barred 
under sention 48 of the Civil Prosedure 
Code, by reason of its having been presented 
more than twelys years after 1898 when 
the decree was made absolute. This sonten- 
tien has been upheld by the two lower 
Courts. In this appeal the learned Pleader 
for the appellants has not contested the 
view that the decree was made absolute in 
1898, but contends that the lower Oourts 
erred in holding the application to be time- 
barred under sestion 48, Oivil Proeedure 
Code. This eontention is based on the 
argument that the repeal of the former 
Civil Proesdure Code (Aot XIV of 1882) 
did not affest the right of the plaintiffs 
to execute their deoree in acsordanes with 
the law sovtained in seotion 230 of that 
Code, č. e, without the restriction of twelve 
years’ limitation from the date of deoeree 
whioh applies to it under section 48 of the 
Oode of 1908. In support of this, reliance 
is plaeed on the decision of the Allahabad 
High Courtin Konsille v. Ishri Singh (1). 
In that case it was held that the right to 
enforoe execution of decree being a snb- 
stantive right and not a mere matter of 
procedure, section 48 of the Oode of Civil 
Prosedure, 1£08, will not have the effeot 
of barring exeoution of desrees whioh were 
passed prior to the enactment of that Ccde 
and were, having regard to the Code of 
Civil Prosedure of 1882 and to the Indian 
Limitation Act, 1877, alive at the time 
of its goming into forse. The judgment 
refers to the terms of sestion 6 of the 
General Clanses Act, X of 1897, which 
enacts, tnter alia, that unless a different 
intention appears in the repealing Aet, the 
repeal shall not affest any right, privilege, 
obligation or liability asquired, aeorned or 
inosurred under the enastment repealed, or 
affesct any remedy in respest of any sunoh 
right. In the case of a mortgage-desree 
passed before Aot V of 1908 oame into 


(1) 6 Ind. Cag. 188; 82 A, 499; q A. L. Ji 420, 


Vol. LIX} 
GOPALDAS GANPATDAS V. TRIBAOVAN JETHIRAM, 


force, this deeree-holder had a substantive 
right to enforee it -till the end of time 
if he prosesuted his right with legal dili- 
genoe, and sestion 4% of the new Code 
should not be oonstrned to have a 
retrospective operation affecting that right, 
unless sugh a sonstruotion appears very 
slearly in the terms of the Code or arises 
by nesessary and distinot impliaation. On 
the other hand, the respondents’ Pleader 
cites Bisseshur Sanamat v. Jasoda Lal 
Ohowdhry (2), where Konsil: v. Ishii 
Singh (1) was dissented from, and sestion 48 
of the new Oode of 1203 was held to govern 
an application for the exesution of a 
mortgage-deoree, even though obtained before 
that Oode same into foros, Jenkins, O. J, 
in the judgment in that case refers to 
section 154 of the new Oode as olearly 
contemplating a retrospestive effest of the 
Code and an interference with rights 
acquired under the old Code. He also refers 
to section 1, slause (2), of the new Code 
aa affording ample opportunity to all persons 
having rights under the old Code to enforce 
them before the new Oode same into 
operation. It was acoordingly held that, a 
different intention”, within the meaning of 
section 6 of Ast X cf 1897, did appear 
in the Code and that an application for 
execution soming under tha Code of 1908 
conld not be made in disregard of the 
express conditions of that Code sontained 
in seation 48. We have, therefore, to deside 
whish of these two opposing views we should 
follow. 


Now,’ the provision in section 48, Civil 
Prosedure Code, which is under consideration, 
is one of limitation, It might, for inatanse, 
have been inserted in Artiola 179 of the 
Indian Limitation Aot, XV of 1877,correspond- 
ing to Article 152 of the present Limitation 
Act exoept thatin form it is a lifitation 
not of an applieation, but of the rizht to 
get a decree exeouted. Should, then, the 
general rale that no one has any vested 
interest in the course of procedure and that 
a legislative enactment presumably hay a 
retrospective effest when it merely regulates 
practica and prosedure, be applied in sush 
a sase? In Reg. v. Dorabji Balabhat (3) 


(2) 19 Ind, Cas. 891; 40 O. 704; 17 O. W, N. 622. 
. (3) 11 B, H, O. B, 117 at p, 119, 
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it was laid down that, “an Aot of Limitation? 
being a law of proosdure, governa all 
proceedings to which its terms are applisable 
from the moment of its enactment, except 
so far as its operation is expressly exeluded 
or postponed”, But in Khusalbhat vy. Kabhat 
(4) it was said (page 29) that the proposition 
was somewhat too broadly stated in that 
oase, and that, “this general role must admit 
of the qualification that, when the 
retrospective application of a Statute of 
Limitation woald destroy vested rights, 
or irfliab sush hardship or injustise as 
sould not have been within the sontem.- 
plation of the Legislature, then the Statute 
is not, any more than any other law, to 
be construed retrospestively”. In support of 
that view a referense was made to Delhi 
and London Bank, Limited v. Orchard (5), 
in whieh the Privy Counsil desided against 
the literal sonstruction of section 21 of 


` Aet XIV of 1859 as giving the Act an 


operation which would retrospeotively deprive 
the oreditor ofa rignt that he had under the 
previous law, and being contrary to the inten- 
tion of the Legislature, Similarly, in Gajanan 
Vinayax v. Waman Shamrao (6), Beaman, J, 
expresses a doubt ‘whether it is stristly 
assurate to say that the law of limitation is 
always a law of prosedure, that is to say, a 
purely adjestive law, for, amongst its other 
cousequences, it certainly has the oreation 
of rights by prescription and if those rights 
have vested in individuals under oné law of 
limitation ” it cannot be “seriously argued 
that they can ba divested by the introdus- 
tion of a new law of limitation.” On tha 
other hand, in Gurupadapa Basapı v, Virbhad« 
rapa Ireangapa (7) it was held that 
the law of limitation applicable to pro- 
ceedings in execution is not the law 
under which the snit was instituted, but 
the law in forse at the date of the ap. 
plication for exesution in the absense of 
a legislative provision to the sontrary, 
West, J., inthe judgment of the .ourt 

t . » š 4 $ 
says: Acts of limitation, Jika otber laws 
relating to prosedure, apply immediately 
to all steps taken after they have some into 


(4) 6B, 26; 3 Ind. Deo, (N.s } 474. 

(5) 3 0. 47 (P. 0.); 4 L A. 127; 3 Sar. P. C. 
3 Suth. P. O, J. 423; 7 P. R. 1878; 1 Ind, Jur, 
Ind. Des. (xN. s.) 622. 

(6) 8 Ind, Cas. 189; 12 Bom. L. R. 881, 

(7) 7 B, 459 at p. 452; 4 Ind, Deo, (N. 8.) 809, 


J. 72; 
457; 1 
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forse, except when some provision is made 
to the sontrary. The reason of this is that 
every one seeking the aid of a Court 
seeks it on the terms from time to time 
imposed by the Legislature. He has not 
the privilege of making any application he 
likes inany way and at any time he likes. 
Other interests than his are at stake, and 
the Courts are not to exercise their coercive 
power at his request over another person, 
exsept under noh regulations as shall make 
their action sompatible with the general 
welfare. They, accordingly, are eommanded 
to act only in defined ways on applisations 
which satisfy spesified sonditioas’, This 
desision was followed in Shib Shankar Lal 
y. Soni Ram (8) where it was said (at 
page 43*) : “The law of limitation applicable 
to a snit or proseeding is the law in forse 
at the date of the institution of the suit or 
‘proceeding unless there is a distinst provi- 
sion to the sontrary”. And this statement of 
the law was approved by the Privy Counnil 
onappealin Soni Ram v. Kanhaiya Lal (9). 
The question whether this desision of the 
Privy Council affested the ruling of the 
Calentta High Oourt, in Manjuri Bibi v. 
' Akel Mahmud (10) was sonsideredin Gope- 
shwar Pal v, Jiban Ohandra (11). The 
decision of the Fall Bensh in the latter 
ease was that a speoial rule of limitation 
extended to under-ratyats by an amendment 
in 1908 of the 3rd Artiale of Schedule III 
of the Bengal Tenansy Aot did not apply 
where the dispossession was in 1898 and the 
guit for resovery of possession was instituted 
on the 25th August 1908. Prior to that 
amendment, the Artisle in question applied 
only to ocoupanoy-ratyate, The Fall Bensh 
held that the Privy OUounsil jadgment in 
Soni Ram's case (9) did not affest tha deoi- 
sion in Manjurz Bibi v. Akkel Mahmud (10) 
in regard to oases where the applioation of 
the amended law makes if impoasible to 
pxersise a vested right of snit. In the 


(8) 3 Ind. Cas, 725; 82 A. 38; 6 A. L. J. 933; 6 M, L. 


T, 348. 

(9) 19 Ind. Cas. 291; 85 A. 227; 13 M, L. T.4837; 17 
©. W. N. 605; 11 A. L.J. 389; (1918) M. W. N. 470; 17 
0. L. J. 486;15 Bom. L. R. 499; 25M. L, J. 181; 40 1. 
A. 74 (P. ©.). 

(10) 19 Ind, Gas. 793; 17 C. W. N. 839; 17 O. L. J, 


16. 
(11) 24 Ind, Cas. 37; 41 C, 1125; 18 0. W. N. 804; 
19 O, L, J. 549. 


Pago of 32 A—[ Ed] 


Pe Tr. pangira | 


INDIAN OABEB, 
GOPALDAS GANPATDAS V, TRIBHOVAN JETHIRAM, 


(1921 


judgment the Oourt saya that they oould 
only construe the amendment as not apply- 
ing to oases where its provisions could not 
be obeyed and that, “there are thus two 
positions, where in’ assordanee with its 
provisions a suit could be brought after 
the passing of the amendment, it may be 
that the amendment would apply, but where 
it could not, then the amendment would. have 
no appliastion”’. If this test of possibility 
of somplianse be applied to the present oase, 
then, 1 think, section 48 must be held to 
have a retrospestive effect npon the plaintiffs’ 
decree. For, the twelve years laid down 
by seetion 48 did not expire till 1910, and 
the plaintiffs had, therefore, about two years 
from the passing of the new Oode for 
taking steps to get their decree executed — 
by sale of the immoveable property, And 
even if the twelve years had expired prior 
to the Ist January 1909 when the Code 
game into forse, they had the opportunity 
of taking steps to get the deoree exeeuted 
under the old law, between the date of the 
passing of the Code—zlat Marah 1908— 
and its soming into forse. 

Apart from the above oonsiderations, there 
are, in my opinion, strong reasons for 
holding tbat sestion 48 was intended to 
have immediate retrospestive effeat. In 
all the three prior Coder, the provisions 
governing the execution of deeree and fixing 
time limits to applisations for exesution 
sontained a special provision under which, 
notwithstanding anything sontained in 
them, au applisation for execution conld 
be made in aseordansee with the law 
previously in forse for a period of three 
years from the passing of the Code, Thus, 
aeation 21 of Aet XIV of 1859 provided 
that, “nothing in the preceding sestion 
(which lays down what may be called the 
three years rule as to an applieation for 
execution being made within three years 
of a prior application) shall apply to any 
judgment, decree or order in foree at the 
time of passing of this Ast, but prosess 
of exesntion may be issued, either within 
the time now limited by law for issuing 
process of execution thereon, or within 
three years next after the passing of this 
Act, whishever shall first expire.” It was 
this section which was sonstrued in Delhz 
and London Bank, Limited v, Orchard (5) 
as meaning that, notwithstanding anything 
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in gestion 20, prosess of exesution might 
issue either within thetime allowed by the 
law in force when the Act was passed, or 
within three yeara next after the passing of 
the Aot, whichever shoutd first expire. When 
the Code of 1877 was enacted, the three 
years rule already mentioned was relegated 
to Artisole 179 of the Indian Limitation 
Act (XV of 1877), whioh same into force 
on the same date as the Prosedure Oode 
(Act X of 1877), and in seotion 230 of 
the Code what may be called the twelve 
years’ rule now osontained in section 48 
was enacted. The last paragraph of section 
230 provides: “Notwithstanding anything 
herein contained, proceedings may be taken 
to enforse any decree within three years 
after the passing of this Code, unless when 
the period prescribed. for taking such pro- 
eecdipgs by the law in forse immediately 
before the passing of this Code sball have 
expired before the completion of the said 
three years”, This gave a suspensory period 
of three years within which a decree, which 
would otherwise be dead under the twelye 
years’ rule might be executed. In seotion 
230 of the Code of 1882 the twelve years’ 
rule was re-enacted, and the last paragraph 
of this sestion contains a provision in precisely 
the same words as that oontained in the last 
paragraph of section 230 of the previous 
Code. But ecestion 48 of the present Code 
contains no corresponding provision, although 
the provision sontained in the previous Codes 
saving the oase of the judgment-debtcr by. 
fraud or force preventing the execution of 
the decree within the period of twelve years, 
is re-produced with a slight change of langu- 
age. This, to my mind, olearly shows that 
the Legislature did intend this seetion to 
have a restrospective effeot in regard to deerees 
passed prior to the soming into foroe of the 
new Ccde. It is a oase where the intention 
of tke Legislature in this resfect may 
legitimately be gathered from the history of 
the legislation on the subject: cf. Behari Lal 
y. Muhammad Muttaki (12) ard Ad- 
mintstrator-General of Bengal vy. Prem Lall 
Mullick (13). It is not a case where this 
aid to construstion is illegitimate under the 
observations of Lord Hersohell in Bank of 


(12) 20 A. 482 (F. B.J; A. W. N. (1898) 12859 Ind. 
Dec. (N. 8.) 669. 


(13) 21.0, 182 at p. 770; 10 Ind, Deo, (N, s.) 1118, 
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England v. Vagliano (14), which were repeated 
with the approval of their Lordships of the 
Privy Counosil in Norendra Nath Sarcar v. 
Kamalbasint Dasi (15), for we are conserned 
with the history of the enastment, not for the 
purpose of departing from its ordinary mean- 
ing but for deciding the question whether 
the Legislature intended the enastment to 
have retrospective effest. Again, as pointed 
out in Bisseshur Sanamat v, Jasoda Lal 
Chowdhry (2) section 154 provides an 
indieation that the new Oode contemplated a 
retrospestive effest and interference with 
rights acquired under the old Code. Sub- 
sestion (2), section 89, may also be referred to 
as a similar indication. 

Furthermore, itis, in my opinion, open to 
sonsiderable question whether the plaintiffs 
ean be said to have had a vested right to get 
the mortgage-deoree exesuted without the 
restrictive twelve years’ rule contained in 
seotion 230 of the Code of 1&82. That sea- 
tior, like the osorresponding seetion of the 
Code of 1877, applies the twelve years’ rule 
to a decree “for the payment of money or 
delivery of other property”. lt was held 
by the Allahabad and Caloutta High Courts 
that a mortgage-deoree did not come under 
this category: Ram Charan Bhagut vy. Sheo. 
baratrat (16) and Fazil Howladar v. Krishna 
Bundhoo Roy (17). But a different view was 
taken by the Madras High OConrt: Abdulla 
Sahib v. Doctor Oosman Sahib (18). I haye 
not been able to find any reported rulings of 
the Bombay High Court upon this question, 
and though, to the best of my belief, the 
Calcutta view was the one generally adopted, 
the question was apparently an undesided one. 
lf so, the plaintiffs san scarcely be said to 
have had a vested right of the kind alleged’ 
In any oase, the Legislature in seotion 48 of 
the new (Code has plainly given effeet to 
the view that a mortgage-deeree is a deeree 
forthe payment of money snd has ineluded 
such deorees in the terms of that sestion. The 
amendment of the law is thus little more than 


(14) (1891) A. C. 107 at p. 144; 60 L. J. Q. B. 145; 
64 L, T. 853; 39 W. R. 657; 65 J. P. 676. 

(15) 23 C. 563 (P. C.); 23 I. A.18; 6 Sar. P. ©. J, 
667; 6 M. L. J. 71; 12 Ind. Deo. iN. s.) 87 74, 

(16) 16 A, 418; A. W. N. (1894) 142; 8 Ind. Dec. 
(N. s.) 272. 

a7) 25 ©. 680; 20. W.N. 118; 13 Ind, Deo. (N, 8,) 
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deslaratory. As stated in Hardoastle on 
Statutory Law, 3rd Edition, page 363: “Where 
an Ast isin its nature deslaratory, the pre- 
sumption against sonstruing it ratrospastiva- 
ly is inapplieabls. Aots of this kind, like 
jadgments, deside like'sases pending when the 
jadgmentsa are given, but do not ra open 
decided cases”. See also Maxwallon the 
Interpretation of Statutes, 3rd Edition, page 
309, This, in my opinion, affords another 
reason for holding that sestion 48 in this 
respect has a retrospestive effect. 1 think, 
therefore, we should follow’ the Caloutta 
ruling in preference to the Allahabad one, 
I am of opinion, that the appellants’ osnten- 
tion fails and would dismiss the appaal with 
sosts, 


Macssop, O. J.—I agree. It would have 
been batter if the attention of holders of 
mortgage-desrees had been drawn to the 
alteration made by section 48 of the Code 
of 1908, so that they might have bean able to 
realizə that no frash applisation for exeou: 
tion sovld be entertained after the expiry 
of twelve years from the date of their 
decrees. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Privy Couso t Arrear No 10 or 1920, 
August il, 19:0. 
Fresent:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justios Gokul 

Prasad. 
Thakar BHAGWAN SINGH— 
APPLICANT 
vresus 
Fiza BHAWANI DAS-BHAGWAN DAS 


— Opposite Parry. 

Civil Procedure Code (Act V of 1908), s. 110,0 
XLV, r. 4—Privy Council appeal —Connected suits—~ 
Value im one below Rs, 10,000—Certificate, whether 
should be granted. 


Where intwo connected suits the points raised 
are identical and the valuation of the subject-matter 
in one exceeds Rs. 10,0.0 and in the other is less than 
that amount, and the former is certified as a fit one 


for appeal to the Privy Council, the latter should 


also be similarly certified, 


. suits was «considered as a whole 


Application under Order XLV, rule 2, 
Civil Proeedure Code. , 

The Hon’ble Mr, X. P, Asthana, for the 
Applicant. 

Mesars, Gulzarz Lal, P. L. Banerjes and D, 
S. Baipas, for the Respondent. 

JU DGMENT.—Thevaluation of this suit is 
below Rs. 6,060 and so is the valuation 
of the appeal to His Majesty in Counoil, 
but this Court has set aside the deeree of 
the lower Court. There was another suit on 
hundis in whioh the same question was 
raised between these very partier, namely, 
Privy Counsil Appeal No. 9 of 1920. It 
is true thatin the lower Court tbis suit was 
desided bya separate judgment but in the 
appeal in this Court the evidense in the two . 
at the 
request of the parties: who are the same and 
this Oourt came toa desision on the whole 
of the evidence in favour of the respondent. 
In the sonnested suit we have already 
given leave to appeal to His Majesty in 
Oounsil. It is contended that no permission 
to appeal should be given because there is 
no question of law involyed and the value 
is below Ra, 10,000 and that Order XLV 
rule 4 0f the Oodeof Oivil Prosedure is not 
applicable. Wedo not agree with the last 
contenticn. 

An appeal is, after all, a proceeding in 
continuation of a snit. The valne of the 
two suits in the Court of first instanoe as 
also of the preporcd appeal to the Privy 
Council is atove Re. 10,000 and this Court 
hes reversed the desree of the Cours of first 
insiance. The points raised in the two 
eases are identical, and we think that this 
is ẹ proper osse to whish the prosedure tano. 
tioned by Order XLV, rule 4, should be 
applied and the parties given an opportunity 
of having one desision from the highest 
Court of Appeal. We, therefore, certify that 
this case folfills the requirements of seation 
110 of the Code of Civil Prosedure (read 
with Order XLV, rule 4) as regarda the 
nature ard value of the subjest matter of the 
enit. 


Leave granted. 


Vol. LIX] 
LAIPAT BAI 0, LACHHMAN DAS, 


LAHORE HIGH COURT. 
Civis Revistos Petition No. 152 or 1920. 
December 14, 1920. 

Fresent :—Mr, Justice Saott-Smith. 
LAJPAT -RAI— Priastize—Petitioxer 
VETSUS 
LACHHMAN DAS—~Derenpant 


— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 22 
(4'—Appeal rejected as insuficientiy stamped —Cross- 
objections, whether can be heard. 


An‘insuficiently stamped memorandum of appeal 
is of no validity at all and the rejection of such a 
memorandum is not a dismissal in default within the 
meaning of Order XLI, rule 22, (4) of the Civil 
Procedure Code Unless and until an appeal is properly 
filed in Court there can be no cross-objections, and if 
an insufficiently stamped memorandum of appeal is 
rejected because it is insufficiently stamped, no 
cross-objections can be entertained or heard. 


Petition for revision of the order of the Dis- 
triot Judge, Lahore, dated the 18th October 
1919, reversing that of the Subordinate 
Judge, Lahore, dated the lith April 1919, 


Mr. B. D, Qureshi, for the Petitioner, 
Lala Dharm Chand, for the Respondent 


JUDGMENT.—The fasts are given in the 
crder of Major Nisholas, Distriet Judge, of 
whioh revision is sought. Lajpat Rai’s appeals 
having been dismiageed bgoause ‘they, were 
inev fisiently stamped and because he failed 
to mace up the stamp-duty as ordered by the 
Court, the question is whether the oross- 


objections of Lachhman Das, respondent, san’ 


be heard. The District Judge has held that 
they should be heard and he remanded the ease 
to the Subordinate Judge for decision thereof, 
It is contended by Mr. Qaresbi on bebalf of 
the petitioner, firstly, that because the deoree 
was in accordance with the award of arbitra- 
tore, no appeal lay and therefore, there oan 
be no eross objections ; sesondly, that as ro 
arpeal was legally filed, no cross-ojeotions 
lay; and thirdly, the oross-objestions were 
insufficisatly stamped. The second objection 
appears to me to have foree. There was no 
valid appeal before the Distriet Judge until 
it was properly stamped in aessordance with 
‘the provisions of the Court Fees Ast. Ses- 
tion 28 of the Aot says: “No dooument 
which ought to bear a stamp under this Ast 
shall be of any validity, unless and until i¢ 
is properly stamped,” : 
The insuffisiently stamped memorandum.of 


INDIAN OASES, 


795 


appeal put in by Lajpat Rai was, therefore, of 
no validity atali. Unlessand until an appeal 
was properly filed in Court, there sould be no 
oross objestions, and if an insufficiently 
stamped memorandum of appeal is rejested 
because it is insuffiviently stamped, I do 
not see how the sross-objections ean he 
heard. Lala Dharam Ohand, Vakil for the 
respondent, refers to Order XLI, rule 22 
(4), Civil Prceedure Code, whioh laya down 
that where, in any case in whieh any respond- 


‘ent has under this rule filed a memorandum 


of objestior, the original appealis withdrawn 
or is diemissed for default the objection so 
filed mey, nevertheless, be heard and deter: 
mined after suoh notice to the other parties 
as the Oourt thinks fit. He urges that 
Lajpat Rai’s appeals were dismissed for 
default but, in my opinion, the rejestion of an 
insufficiently stamped memorandum of appeal 
is not a dismissal for default within the 
meaning of this section, He sited Sheobaksh 
Singh v. Thakur Dayal Singh (L). In that 
case the appellant was ordered to furnish 
security for costs and on his failure to comply 
with the order his appeal waa rejeeted and 
it was held that the rejestion amounted to a 
dismissal for default within the meaning of 
Order XL‘, rule 22 (4), Civil Prossdure 
Code, and that the respondent: was entitled 
to have his sross objestions heard and dis- 
posed of assording to Jaw. That case is 
olearly distinguishable from the present, 
beeause thers the appeal was lawfully filed 
presumably upon a properly stamped memo- 
randum of appeal. I hold that as thera was 
no valid appeal before the Court, the respond- 
ent sculd not ask that his orcs3-objestions 
should te teard. 

FJ, therefore, allow the revision and set aside 
the order ofthe District Judge remanding 
the oase to the Subordinate Judge, Lahore. 
The parties will bear their own oeosts of 
these proseedings. 


Revision allowed, 
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GANGA RAMA V, SAKHARAM BABAJI, 


BOMBAY HIGH COURT. 
Secorp Orvin Arrear No. 760 or 1919, 
July 20, 1920. 

Present :—Sir Norman Masleod, Kr., 
Chief Justices, and Mr, Justiee 
Faweett, 

GANGA RAMA BHILARE—Derenpaxt— 
APPELLANT 

versus h 
SAKHARAM BABAJI VANI—PrLAINTIPE — 
RESPONDENT. 

Specific Relief Act (I of 1877), 8 27—Transfer of 
Property Act (IV of 1882), s. 64—Agreement to sell 
property specifically devised— Death of vendor before 
sale, effect of-—Specific performance, decree for, against 
whom to be made, 


Where a person makes an agreement to sell 
property which he has already specifically devised 
and dies before the sale takes place, the vendee is 
entitled to enforce the agreement specifically against 
the devisees and to obtain a conveyance from him. 
[p. 797, col. 1.] 

Second appeal from the desision of the 
Assistant Judge, A. P., at Satara, in Appeal 
No. 151 of 1919, sonfirming that of the Sub. 
ordinate Judge at Wai, in Civil Suit No, 350 
of 1917, 

Mr. 8. R. Bakhale, for the Appellant. 

Mr. Ooyajee (with him Mr. P. B, Shingne) 
for Respondent No, 2. 

Mr. J. Q. Rele, for Respondent No. 1, 


JUDGMENT. 

- Maoron, O. J.—The plaintiff instituted 
this suit for obtaining spesifie performance 
of an agreement to sell the property in 
suit passed by Jann, the original defend- 
ant No. 1, on the 3lst of August 1915, 
Janu died pending the suit. His daughter 
was substituted in his plaoe as his heir. 
She admitted the plaintiff's claim, but the 
znd defendant, daughter of Jann’s son, 
eontended that at the time of the agreement 
Janu had become too senile and imbeesile 
to understand the nature of the agreement 
and that he had bequeathed all his pro. 
perty to her by his Will dated the 25th of 
Jane 1911. The Trial Court desided that 
the Ist defendant, as the heir of Jann, 
must give the plaintiff a proper oinvey- 
ansa within one month, that the 2nd defend- 
ant had no interest in the plaint property 
and that the consideration to be paid by by the 
plaintiff should go to the Ist defendant. 
In appeal this desision was confirmed. 

It is not now contended that the agree- 
ment to sal] shonld he set aside on the 
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ground that Janu was unable to . under- 
stand the nature of the agreement. The 
resl question is, what was the effeot on 
the property brought about by the agree- 
ment to sell and *what is the proper son- 
strustion of the doonment exesuted by Janu 
on the 25th of June 1911 P As regards 
that document, I think it must be taken 
as devising specifically to Gangu oertain 
properties ineluding the property in suit 
and as the dosument does not contain any 
residuary bequest, if Janu had disposed 
of any of the properties mentioned in that 
document during his lifetime, the sale- 
proseeds, if they had not been deposited 
in the house No, 11, would have belonged 
to the residuary estate and would. go to 
his heir. We have in this oase an agree- 
ment by a testator to sell a house spesi- 
fiscally devised by his Will, and the testator 
dying before the agreement to sell had 
been exeouted. Seotion 54 cf the Transfer 
of Property Aot saya that a sontraet.for 
the sale of immoveable property does not 
oreate apy interest or charge on sush pro. 
perty, but it gives a right: to the pure 
ehaser to get a oonveyanse for payment 
of the purchase money. Under seation 27 
of the Spesifis Relief Act such a sontract 
may be enforced by a purchaser against 
a person entitled to the estate of the 
deseased. The only question then would 
be whether the purehaser in this case 
should slaim a sonveyanse from the heir 
or from the spacifia devises. But for the 
contrast of sale this house would have 
gone to Gangu absolutely, It appears to 
me that it goes to her with the obligation 
to fulfil the sontract of the testator and 
to pass a conveyance of the honse to the 
purchaser on receipt of the purchase.: money. 
The oase of Farrar v, Winterton (1) 
has been oited, but there the desision 
turned ìon an important differeneoe between 
the English and Indian law, viz., that the 
testatrix, having entered into a aontract 
to sell, parted with her benefisial interest 
in the land so sontrasted to be sold, That 
decision, therefore, sannot apply in this case, 
as the sontract to sell soreated no interest 
in the purchaser of the property and the 
benefisial interest remained with Janu. It 
might ba argued that the sontrast to sell 
a) reas) 5 Beav. 1;6 Jur. 204 59 R, B, 802; 49 E. 
456, x 
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the property specifically devised amounted 
to a revosation of tha spesifie devise, But 
that would only result if the contract had 
been sarried into exesution, The entry into 
the contract may have shown an intention to 
revoke thelegasy, but it would amount to 
nothing more, 

Therefore, in my opinion, the plaintiff 
is entitled to suecesd. The deeree of the 
Trial Court must be amended by stating that 
the 2nd defendant must give the plaintiff a 
proper sonveyanse within one month from 
the date the papers are returned to the lower 
Oourt. The sonsideration will be paid by 
the plaintiff to the 2nd defendant. 

Plaintiff will deduat all his sosts through- 
out from the purshase-money, and the other 
parties will bear their own sosts. 

Fawcett, J.—It has been ruled by tha 
Privy Counoil in Maung Shwe Goh v. Maung 
Inn (2) that section 54 of the Transfer of 
Property Ast prevents the purehaser under 
an inchoate sontrast, which remains unper- 
formed, being treated in India as the owner 
in equity of the estate as he would be 
treated in England, and, therefore, the oase 
of Farrar v. Winterton (1), relied on 
by respondent No, 2's Counsel, sannot apply 
to this case. 

I would add also that the prinsiple of 
redemption of legacies, which is reproduced 
in sestion 139 of the Indian Snosession 
Aot, would not apply to this case, besause 
that depends upon the property speci- 
fioally bequeathed having been sonverted 
into property of a different kind, and it 
has been raled—if authority is nesessary on 
such a point—that a direction to sell not 
carried out till after the testator’s death will 
ta affeet a redemption: Harrison y. Asher 

I sonour, therefore, in the order proposed 
by the learned Chief Justice, ‘ 


Decree amended, 


(2) 88 Ind. Oas. 988; 440. 542; 21 M. L. T, 18; 15 
A. L. Ja 82; (1917) M, W. N. 117; 32 M, L. J. 6; 25 
C. L, J. 108; 19 Bom. L, R. 179; 21 0. wW. N. 500; 5 
Tn W. 582; 10 Bur, L. T 69; 44 I. A, 16 (P. 0.). 

(8) (1848) 2 De G. & 8m, 436; 17 L. J. Ob. 452; 
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ALLAHABAD HIGH COURT. 
First APPEAL From Orper No. 160 or 1919, 
May 20, 1920. 
Present :—Mr, Justise Piggott and 
Mr. Justice Kanhaiya Lal, 
LACHM{ NARAYAN— DEFENDANT 
~ APPELLANT 
veraus 
DEOKI AND OTHERS— PLAINTIKEN—- 
RESPONDENTS, 
Hindu Law—Joint family—Debis of father—Liability 
of son—Mortgage to pay off previous mortgage, bind- 
ing effect of. 


Where a Hindufather incursdebts for the benefit 
of the family, and the debts are not tainted with 
immorality, such debts are binding on his son by 
reason of the pious obligation attaching to him to pay 
the debts of his father. [p. 798, col. 1. 

A. mortgage of family property for the payment of 
a previous mortgage-debt, which saves the family 
property for the enjoyment of the family, is binding 
on the family. [p. 798, col. 1.] 


Appealfrom an order of the Officiating 
Subordinate Judge, Allahabad, dated the 
27th August 1919. 


Mr, B. R. Mukerji, for the Appellant. 
Mr, P, L, Banerji, for the Respondents, 


JUDGMENT. 

Kanaatya Lat, J.—The question for son- 
sideration in this appeal is, whethera certain 
mortgage. bond executed by Gokla, the father 
of the defendant-appellant, for Rs. 550 was 
executed for legal nesessity. The Court of 
first instanse found that no legal nesessity. 
had been established. The lower Appellate 
Court, however, same to the sonslusion that ont 
of the sum of Re. 550 seoured by the mortgage 
there was a legal necessity to the extent of 
Rs. 825 whieh had been paid to a prior 
creditor named Raghunandan. In the 
mortgage bond in suit if is resited that 
Rs. 325 were left with the mortgagee for 
payment to Raghunandan on aesount of 
four prior usufrnustuary mortgage-deeda, 
These mortgage-deeds were produoed but 
not proved, The learned Counsel for the 
defendant-appellant oontends that, if Rs, 325, 
for which a legal nesessity has been found by 
the Court below to have been established, were 
paid in statisfastion of those prior usnfrus- 
tuary mortgage-deeds, that payment cannot be 
taken to bea payment made in satisfaction 
of an anteeedent debt within the meaning 
of the desision of their Lordships of the Privy 
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Council in Sahu Ram Ohandra v. Bhup Singh 
L) as interpreted in the later deoisions of thia 
Oourt in Brij Narain Rat v. Mangla Prasad 
(2) and Ram Singh vy. Ohet Ram (3). . It does 
not appear, however, necessary to go int> the 
question, besause none of the mortgage deeds 
were proved. Ifthe mortgages existed and 
the family proparty was’ saved by the pay- 
ment of the mortgage money to the prior 
mortgages, the family was presumably 
benefited by the restoration of the family 
property, whieh might otherwise have been. 
lost to the enjoyment of the family, If those 
mortgage-bonds did not exist, then the 


debts must be taken to have been simple, 


debts binding on the defendant-appellant by 
reason of the pious obligation attaching to 
him to pay the debts of his father, if not 
tainted with immorality, There is no allega- 
tion in this case that the debts were so taint- 

ed. 
dismissed with sosts, 


. Pragotr, J.—I am oertainly not prepared 
to dissent, 
if we felt compelled. to bring this partioular 
oase within the purview of the desisions 
of this Oourt to whith referense has 
been made, which decisions personally I 
am prepared to trest as sorrestly interpret: 
ing the view of the law laid ‘down by their 
Lordships of the Privy Counsil in Saku Ram 
Chandra v. Bhup Singh (1), unless and until 
the entire question is -resousidered by a Fall 
Bench of this Court, it would be inoumbent 
uponus to direst further enquiry to he 
made upon susha variety of points that we 
should be virtually diresting a new trial upon 
issues never definitely fixed in the Courtsbelow, 
I feel that the nesessity for doing this should 
be avoided in the interests of the parties 
themselves, if we oan do so without commit- 
ting ourselves to any oslearly erroneous pro- 
position of law. Taking a broad view of the 
equties of the case,- I see no resson what. 
ever to doubt that the appellant Laschhmi 
Narain is making a good bargain for himself, 
in that he has secured the redustion of his 


D) 89 Ind. Cas. 280; 39 A. 437; 21 0. W. N. 638; 1 
P, L. W. 557; 15 A. L, J. 437; 19 Bom. L. R, 499; Py 
c. L. J. 1; 38 M. L.J. 14; (1917) M W.N. 439; 22 
M. L. T, 22; 6 L. W. 213; 441. A, 126 (P; 0). 

(2) 50Ind. Oas, 101; 41 A. 235; 17 A. L, J, 249; 
LU. P L. R. (A.) 49. 
b2; 17 A. L. J. 706 6. 
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liability under the mortgage in suit to ‘the 
sum of Rs. 325 whieh astually went in 
satisfaction of a debt ineurred by his father 
with another oreditor. I sonour in the 
order proposed dismissing this appeal with 
gosts. 

By tas Covet.—We dismiss this appeal 
with ooste, 


Appeal dismissed, 


LOWER BURMA OHIEF COURT. 
Sxconp Oivi Appeat No, 173 or 1918. 
January 9, 1920, 

Present: —Mr. Justioe Robinson, 
YOUOSOF OOSMAN BROS. & CO.— 
APPELLAAT 
versus 


WIN NE YA AND OTHERS — RESPONDENTS. 

Civil Procedure Code (Act of 1903), O. XLT, rr, 20, 
33 —Appeal, second -Appellate Court, power of, to add 
respondents, a expiry of limitation, 


An Appellate CGourthas power, in second appeal, 
toadd as respondents to the appeal persons who were 
parties to the suit in the original Court but were nob 
impleaded as respondents in the lower Appellate 
Court, although the time within which an appeal 
might have been preferred as against them ` has 
expired. [p. 799, col. 2.3 


Second appeal from the decision of the 
Divisional Judge, Tenasserim, setting aside 
the judgment and deoree of the Sub-Divi- 
sional Judge, Tavoy. 

Mr. Anklesaria, for the Appellant. 

Mr, Ketth, for Respondents Nos. 1 and 
2. 

Mr, May Oung, for Respondents Nos, 3 
and 4, 

JUDGMENT.—A promissory-note was 
exeouted by one Sein Nyee Ma in favour of 
the plaintiff-frm for the prisa of goods 
supplied, Sein Nyeəs Ma is now dead and 
the plaintiffs brought a suit against defend- 
ants Nos. l, 2 and 3 as his heirs and legal: 
representatives to recover the amount dus 
on the promissory-note: Defendants pleaded 
ignoranoe of tha nota and put plaintiffs 
to proof of exesution, They further pleaded 
that. the note, if executed, was exesuted 
on behalf of a partnership in whioh he 
wasa member, Thereupon, plaintiffs obtained 
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leave to amend their plaint by adding 
the surviving partners. They deny that 
the goods were purchased for or on behalf 
of the partnership, The real question, 
therefore, in the ease war, the note being 
proved, whether defendants Nos. 1, 2 and 
3 or defendants Nos. 4 and 5 or both were 
liable to the plaintiffs, The first Oourt 
held that the debt was a partnership debt 
and dismissed the suit as against the heirs 
and legal representatives. Defendants Nos. 
Aand b then filed an appeal. The learned 
Divisional Judge, after pointing out what 
was the resl iasue in the case, held that 
as neither side has appealed agsinst the 
judgment and desree dismissing the suit 
against defendants Nos. I, 2 and 3 he need 
not consider whether thoy wera not liable. 
In this he was clearly wrong; he had 
ower under Order XLI, rale 29, to 
ave made these defendants parties to the 
appeal and he slearly shonld have done 
so. He held that the debt was not a 
partnership debt and allowed the appeal. 
An appeal was then filed to this Oourt 
by the plaintiffs and their prayer was that 
the judgment and desree of the lower 
Appellate Court be set aside and that of 
the Trial Conrt be restored or, in the 
` alternative, that the ease be remanded to 
the lower Appellate Oourt with directions 
to make defendants Nos, 1, 2 and 3 parties 
and to re hear the appeal and decide 
whieh of the two sets of defendants was 
liable to the plaintiffs. My brother Maung 
Kin issued notiee after hearing the Counsel 
for the appellants and defendants Nos; 4 
and 5 to defendants Nos, 1, 2 and 8 to 
show sause why they should not be made 
parties to this appeal. After hearing them 
he directed the defendants Nos. 1, 2 and 3 
be made parties (respondents) to this appeal, 
but he did not write any order recording 
his reasons for so doing. It is porfeatly 
_olear that this Court has power under Order 
XLI, rule 33, to add them as respondents, 
There had been under the old Oode some 
differense of opinion between the High 
Courts as to this power, but it is not 
necessary to sonsider the authorities, whieh 
are all referred to in my brother Maung 
Kin’s first order, because, in the present 
Oode, a new rule has been added making 
the matter perfestly slear. That this po wer 
exists has been very recently pointed out in 
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the oase of Jogesh Chandra v. Sarada Kumar 
(1) and also in the case of Kidar Singh v. 
Ganesh (2). This is., not sontested by 
the Counsel for the respondents and the 
question that I have now to deside is 
whish of the parties (respondents) are 
liable for thia debt. The exesution of the 
promissory-note by the deseased is now 
admitted and it is clear that defendants 
Noa 1, 2 and 3 would be liable, if it was 
a partnership debt, to the extent of the 
share in the partnership which has some 
to their hands, and if it was a private 
debt to the extent of the estate that they 
have reseivyed. As to whether it is a 
partnership debt or not the following faots 
seem to render the matter perfeatly clear: 
The promissory -note was exeauted by the 
deceased in his own name, not in the 
name of the firm and not on behalf of 
the firm, It has been proved that when 
the firm purehased goods of this character 
they invariably purshased them for cash 
and not on oredit. The evidenos, so far 
as it goes, is to the effect that no such 
goods were reasived by the firm and it is 
further {proved that deceased’s wife had 
also a shop in which such goods were 
sold and the goods not having been reoeiv- 
ed by the firm they were‘ possibly bought 
for his wife’s shop. As against this, there 
is co evidence whatever and I agree with 
the learned Divisional Judge in holding 
that the debt was nota partnership debt, 
The appeal, therefore, as against defendants 
Nos, 4 and 5 must stand dismissed. 

As regards defendants Nos. 1, 2 and 3 
it ig not now denied that they would be 
liable, but it is urged that the suit ae 
against them having been dismissed by 
the Trial Court and no appeal having been 
preferred the desree has beaome final and 
that the appeal i is barred by limitation. That 
it is not so is also not seriously contested. 
The Court has power to add parties as 
respondents in an appeal though the time 
within which the appeal might have been 
preferred as against them has expired, 
This was held by a Full Bench of the 
Allahabad High QOourt in the sase of 
Bindeshrt Naik v, Ganga Saran Sahu (3). 


(1) 49 Ind. Cas. 834; 23 O. W. N, 223, 
(2) 42 Ind. Cas, 411; 4 O. In J, 532. 
PS, 14 A, 164, A, W, N. (1892) 13; 7 Ind [Deo, (ne s) 
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The same view was taken in Girish 
Chander Lahiri v. Sasi Sekhareswar Roy (4). 
There wil), therefore, be a decree in favour 
of the plaintiffe-appellants against defend- 
ants Nos. 1, 2 and 3 as heirs and legal 
representatives of Sein Nyes Ma for the 
amount claimed and sosts in this and 
the original Court. The appellants must 
pay the costs of the defendants Nos. 4 and 5 
in this and the lower Conrt. 


Appeal atlowed. 
(4)-33 0. 829. 


BOMBAY HIGH COURT. 
Szconp Civic Appzat No, 887 ov 1919, 
July 20, 1920. 
| Present: ~Sir Norman Masleod, Kr, 
Chief Justice and Mr. Justice 
Faweett, 

BASVANT MUsHAPPA HUBLI— 
PLAINTIFF— APPHLLANT 


_ versus 
MALUAPPA KALLAPPA HUBLI— 
DevexDsant— RESPONDENT. 
Hindu Law—Adoption—Shudra— Widow, unchaste, 
whether can adopt, . 


An adoption made by an unchaste shudra widow 
is not invalid by reason of the widow’s unchastity, 


[p. 800, col, 2.] 

In the Bombay Presidency a widow has implied 
authority to adopt from the date of her husband’s 
death unless it can be shown that the husband had 
either expressly or impliedly revoked such authority, 
Therefore, any conduct of the widow after the 
husband’s death cannot affect the anthority which 
‘she acquired at the time of his death. [p. 800, col, 2.] 


Second appeal from the desision of the 
Districts Judge, Belgaum, in Appeal 
No. 106 of 1919, sonfirming that of 
the Assistant Judge, Belgaum, in Civil Suit 
No. 410 of 1917, 

Mr. D. E. Manerikar, for the Appellant, 

Mr. J. G. Rele, for the Respondent. 

JUDGMENT. —The plaintiff is the adopt- 
ed son of Kallappa having been adopted 
after his death by his widow, Dyamawa. 
He slaims the suit property as the sole heir 
of Kallappa. ‘The defendants originally 
were the widow, Dyamawa, the minor 
‘daughter, Baswant, the brother of Kallappa 
and the natural father of Dyamawa. The 
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first two died during the suit and it was 
alleged that tha landa in suit were in the 
possession of Baswant and the eattle with 
Shankargowda, the fourth defendant. The 
defendants disputed the adoption. They 
also alleged that if the adoption had actually 
taken place it was invalid, besause the 
widow Dyamawa was pregnant and in a 
polluted state at the time of the adoption. 
The Trial Judge found that the adoption 
had taken plase and he also held that the 
unshastity of the widow did not invalidate 
the adoption, The defendants relied on tha 
authority of Sayamalal Dutt y. Saudamant 
Dasi (1) in whieh an adoption was deolared 
void by reason of the unchastity of the 
giver, but the ground of that desision was 
that the widow sould not perform the neges. 
sary religious csremonies. The parties in 
this oase are shudras and, therefore, that 
argument does not apply. 


In first appeal the only. point argued 
was, wheather or not’ the plaintiff proved 
his adoption. The Distriat Judge agreed 
with the desision of the Trial Court that the 
adoption had been proved. It was not 
argued that the adoption having taken place 
it was invalid on the ground of the widow’s 
unehastity and we are told that as- the 
Distrist Judge threatened the defendants 
with prosecution for perjury, that legal 
argument was dropped, However that may. 
be, it has been argued now thatthe un- 
shastity of the widow invalidated the 
adoption. Apparently, the argument is that 
if the husband sould bhava known in his 
lifetimes that his widow would not behave 
properly after his deatb, he would hava 
expressly revoked the authority to adopt. 
Bat in thie Presidency the widow has 
implied authority to adopt from the date of 
her husband’s death unless it can beshown 
that hee husband had either expressly or 
impliedly revoked suoh authority. Therefore, 
any oonduet of the widow after the husband’s 
death sannot affeet the authority whish she 
acquired at the time of his death. The 
fasts in the oase of Dnyanoba v. Radhabat 
(2) to which we have baen referred, were 
entirely different, The widow had been 
deserted by her husband for thirty years on 


(i) 5 B. L. R. 862; 2 Ind, Jur, (x. 8.) 24; 


Bourke 189. 
(2) (1894) P. J. 22, 
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the ground that she had missondusted her- 
self and her hasband had taken to him. 
self another wife, It Was, therefore, quite 
open for the Oourt in that ease to some 
to the sonclusion that the husband had 
revoked expressly any authority his wife 
would ‘otherwise have to adopt after his 
death. In my opinion, therefore, the decision 
of the Oourt below was right and the appeal 
must be dismissed with soasts. 


Appeal dismissed. - 


? 


ALLAHABAD HIGH COURT. 
Orvit Revision No. 84 or 1919. 
May 22, 1920, 

Present :—~Mr. Justice Piggott and 
Mr, Justiso Kanhaiya Lal. 

Lala SUKHNATH RAI AND ANOTHER— 
APPLIGANTS 
1 ersus 


Lala NEHAL OHAND AND ANOTHER— 


Opposite PARTIES. 
Arbitration, reference to—Acquiescence—Award— 
Jurisdiction, want of, objection as to, whether can be 
taken. 


The parties by an agreement submitted matters 
in dispute between them to arbitration, but owing 
to their conduct the arbitrators were unable to pro- 
ceed, One of the parties then instituted a suit in 
the Court of the Munsif in respect of certain matters 
included in the submission, as the Munsif had no 
jurisdiction to deal with the entire subject-matter 
of the submission, but the suit was dismissed on the- 
ground that if was not maintainable in view of the 
agreement to refer toarbitration which still subsisted. 
On appeal, the dismissal was set aside and the case 
remanded tothe Munsif to take action under para- 
graph IR of the Second Sche tule to the ‘ ivil Pro- 
cedure Oode ; the Munsif accordingly stayed the suit, : 
and formally referred the matter to the arbitrators 
and umpire requesting them to proceed with the 
arbitration: the parties acquiesced in thie decision, 
appeared before the arbitrators and the matter was 
fully litigated before this Tribunal: the arbitrators 
made their award, and an application to make the 
award adecree of Court was allowed by the Sub. 
ordinato Judge notwithstanding the objection of the 
opposite party to the jurisdiction of the arbitration 
Tribunal to deal with the matter, and an appeal 
againstthis order proving unsuccessful, the matter 
came before the High Vourt in revision ; 


Held, that the applicants for revision having accept. 
ed the decision of the Munsif, and submitted them. 


Bl 
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selves to the decision of the Arbitration Court, it was 
not open to them to seek a reversal of the award on 
the ground of want of jurisdiction, [p. 804, col. 1) 


Civil revision against the order of 
the District Judge, Sabaranpur, dated the 
6th May 1919. 


Mr. M. L, Agarwala, for the Applisants. 
Mr. S. A. Haidar, for the Opposite 
Parties. ` 


JUDGMENT,.—Thie is an application in 
revision by two persons, Sukhnath Rai and 
Chandu Lal, who may hereafter be sonveni- 
ently spoken of as the applicants, They 
were parties to a properly drawn up sub- 
mission to arbitration, dated the 3rd of 
November 1915, under whish sertain matters 
in dispute between them and the opposite 
party were referred for desision to two 
named arbitrators and a named umpire. It 
seems that violent disputes broke out 
between the parties shortly afterwards and 
thats sonsiderable period of time elapsed 
during whish no action was taken by the 
arbitrators. The question who is to blame, 
or who is most to blame, for this state of 
things is not really before us. The appli- 
sants finally addressed a letter to the arbi- 
trator and reseived from hima reply which 
they have sought to interpret asa withdrawal 
on hie part from the arbitration, or to put it 
‘more stristly, a refusal to ast any longer as 
umpire under the submiasion, Following upon 
this, the applicants instituted a suit in the 
Court of the Munsif. It is one of the minor 
somplications in the aase thatthis suit related 
to a portion only of the matters sovered by 
the submission, so thatthe suit itself was 
within the pesuniary jurisdiotion of a Mansif, 
whereas the aubmission related to subject- 
matters of greater value in respeat of which 
a suit, if instituted, would have had to be 
brought in the Court of a Subordinate Judge. 
In reply to thia suit, the opposite party 
pleaded the submission to arbitration. [It 
then besame the duty of the Court to proseed 
under parsgrach 8 of the Sasond Schedule 
to the Oude of VJivil Prosedure. it was 
inoumbent upon it to enquire whether the 
parties were still bound by the submission 
and it was within its diasretion to consider, 
further, whether, under the cireumstances, it 
would elest to proseed with the trial of the 
snit in spite of the submission to arbitration. 
How far the learned Munsif went into these 
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‘questions is really not a matter whioh we 
are called upon to consider at this stage, 
He undoubtedly fell into one mistake. He 
overlooked the provisions of paragraph 22 of 
the Sesond Sshedule to the Code of Civil Pro- 
cedure and, having some to the sonclusion that 
the parties were still bound by the terms 
of the submission, held that under sestion 21 
of the Spesifis Relief Ast be had no option 
but to dismiss the suif, 
the present applicants very properly appeal- 
ed and the appeal was heard by the Addition- 
al Subordinate Judge. That Oourt eontented 
itself with pointing out the error into which 
the Munsif had fallen. It set aside the 
decree dismissing the suit and remanded the 
sase to the Court of the Munaif, with direc- 
tions that he should take proper astion 
according to law under paragraph 18 afore- 
eaid, On this the learned Munsif passed an 
order staying the suit. This be undoubtedly 
had jurisdiction to do and, the matter not 
having been contested any further in appeal, 
his order to thia extent is undoubtedly bind- 
‘ing: on the parties, with all that is implied 
in the passing of suoh an order. The Munsif 
went on to take a step the propriety of which 
ig, perhaps, more donbtful, He formally re. 
ferred the matter to the arbitrators and the 
umpire, requesting them to proseed with the 
arbitration. The diffisulty about this order 
is that the submission to arbitration related 
to other matters besides that in issue in the 
Court of the Munsif and, as already pointed 
' out, the subjest- matter of the submission would 
have been beyond the jurisdietion of the Mun- 
sif’s Court in the event of a regular snit having 
been brought in respest of the same. How- 
-ever, the arbitrators and the umpire proceed- 
ed to take action in aseordance with the 
Munsif's direstion. The applicants behaved 
as if they were prepéred to acquiesce in the 
decision of the Munsif, whieh they aertainly 
made no attempt to sontest before any 
higher Court. They appeared before the 
arbitrators, litigated their oase before this 
tribunal whioh had been shosen by the 
parties themselves and took their abanee of 
a favourable decision. Being now dissatisfi- 
ed with the award, they have, by means of 
the application now before us, disalosed the 
fact that they were all the time keeping 
‘in reserve an objection to the jurisdiction 
of the arbitration Tribunal to deal with the 
‘matter at all, Apart from any question of 
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law the equities of the case are slearly 
against allowing such a sourse of procedure 
to prevail. 

We may at onee note that an application 
to have the award*made a deeree of Court 
was subsequently allowed by the proper 
Tribunal], namely, by that of the Subordinate 
Judge, and that an appeal against the order 
of the Subordinate Judge has been dismissed 
by the proper Appellate Court, the Court of 
the District Judge. The application in revi- 
sion before us is against the order of the 
Distriet Judge refusing to reverse the order 
of the Subordinate Judge by which the 
award was dirested to be filed. 

Two different points have been made 
before us in support of the applieation. It 
is suggested that, in sonsequence of the 
sorrespondence whioh took place between 
the arbitrators and the umpire, and the letter 
written by the umpire the jurisdiction of 
the arbitration Tribunal had some to an end, 
besause the arbitrator bad in effest refused 
to oontinne to aot. We donbt whether there 
is mush to be said in support of this son- 
tention on the terms of the sorrespondense, 
but we have really not felt called upon to go 
into the matter. Direstly the present appli- 
sants filed their suit in the Munsif’s Court 
it besame a tnatter for judicial enquiry, in 
the Tribunal chosen by these applicants 
themselyes, whether or not the parties were 
stil] bound by the submission to arbitration. 
It may or may not be the oase that in deal- 
ing with this matter the learned Munsif in 
the first instance, the Subordinate Judge in 
appeal and the learned Munsif again when 
the oase same back to him, failed adequately 
to appreoiate the nature of the objestion or 
to deal with it in a complete and satisfastory 
manner, In substance, however, the point 
was determined against these applieants 
when the Munsif passed his order stayirg 
the suff. An order of stay under paragraph 
128 of the Sesond Schedule to the Code of 
Civil Prosedure suspends the trial of the suit, 
pending proper action by the arbitration 
Tribunal, It involves, if it does not direotly 
proceed upon, a finding that there is in 
existence a submission to arbitration still 
binding upon the parties. This point has, 
in our opinion, been judicially determined 
against the applicants and that decision is 
not now open to our interferenee in revie 
gion, t 
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. The other point taken is based upon the 
wording of paragraphs 17 and 18 of the 
Sesond Sehedule to the Code of Civil Pro. 
eedure and purports to rest npona desision 
of the Madras High Court in the ease of 
Appavu Rowther v, Seent Rowther (1), whieh 
desision, again,is founded upon an 
English oase therein referred to and upon 
a desision of this Court in Sheo Babu y. 
Udit Narain (2). The objestion may fairly 
be stated as follows: For the sake of sim- 
plisity let us suppose that A. and B. are 
parties to a submission to arbitration. After 
a certain interval of time B, has besoome dis- 
satisfied with the submission and believes, 
rightly or wrongly, that he is no longer 
bound by its terms, or, at any rate, desires 
that the matter shonld be taken out of the 
hands of the arbitration Tribunal and litigat- 
ed in ths ordinary sourse. On the other 
hand, A. desires that the arbitration should 
proseed in assordanse with the submission, 
Paragraphs 17 and 18 of the Seeond Sehedule 
to the Code of Civil Prosedure provide alter. 
native remedies to meet the sase of A, and 
that of B. Itis open to A. to oome before 
any eompetent Court with an applisation 
under paragraph 17 to obtain an adjudiea- 
tion from that Conrt whether or not, in the 
interests of justice, the submission to arbi. 
tration should now be enforsed, On the 
other hand, it is open to B, to bring the same 
question to an issue by instituting a suit in 
respeot of the whole or any part of the 
matter sovered by the submission to arbitra- 
tion. On the institution of a sunit by B., and 
on objestion being taken by A, the Court is 
required to satisfy itself that there is no 
sufficient reason why the matter should not 
be referred in aosordanse with the submis. 
sion. The English oase referred to by the 
learned Judges of the Madras High Court 
is based upon a provision of the Boglish 
Statute substantially similar to that of para- 
graph 18 aforesaid. Itis authority for the 
following proposition of law, as applied to the 
ease we have been stating. From the moment 
when B's suit has been instituted it is not 
competent to the arbitrators to proseed to a 
desision under the terms of the submission, 
They are bound to wait until the Court in 
whish the suit has been instituted determines 


Q) 42 Ind, Oas, 614741 M, 115; 88 M. D. J. 177; 6 
(2) 24 Ind, Cas, 490; 12 A. L, J, 767, 
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whether it will proseed with the suit itself or 
will stay its proceedings and refer the parties 
to their own shosen Tribunal, namely, the 
arbitrators. In an earlier part of this judg- 
ment we bave assumed that it wonld be 
within the diseretion of the Court judicially 
exersised for adequate reasons, to hold that 
the interests of justise would be better served 
by its prooeeding with the trial of the suit 
and saperseding the arbitration. So far as 
the Sesond Sshedule to the Code of Civil 
Procedure goes, this po nt is perhaps argue 
able and we ought not to be regarded as 
being committed to a final decision on this 
It is soneeivable, however, that there 
may be eases in which, by reason of long 
delay, partioularly if that delay is found by 
the Oourt to be clearly attributable to the 
sondust of the party which now desires to 
enforce the submission, that the Oourt 
might, elsot to proseed with the trial of the 
suit simply on this ground, Ordinarily, x 
any rate, the question for determination will 
simply be whether or not the parties ara 
still bound by the terms of their own saba 
mission. The point sought to be raised 
before us is as to the prosedure whioh sughé 
to be followed when the Court hag’ -ome to 
the sonelusion that there is no m xoiont 
reason why the matter should not be refer- 
red to arbitration in aesordanee with iba snb- 
mission and has made an order staying 
the suit for the purpose of aHowing the 
arbitration to proseed, The eontention 
before us is that, in spite of sush an order, 
the arbitration will not be proseeded with 
unless and until the party desiring it ta 
prossed makes a further application to a 
sompetent Court under paragraph 17. Now, 
one thing is perfestly olear to ur, that 
neither the Madras ease nor the eases upon 
which that desision is founded ean be quoted 
as authority for any sueh proposition. As 
a matter of fast, there is an obster dictum of 
the Madras Judges which is absolutely against 
the applicant’soontention The learned Judges 
assumed that, in any given osses, if the Court 
desides that the trial should be stayed, it may 
ask the arbitrator or arbitrators to proseed fo 
a desision themselyes, whioh is what the 
learned Munsif did in the present case. If 
it were not for the diffieulties raised about 
the jurisdistion of the Munsif to deal with 
the entire subjeat matter of the submission, 
we should not be disposed to say anything 
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more about the question, . It seems to us, 
however, that, in any oase, whatever diffisulty 
may be raised about the jdrisdiction of the 
Munaif, is completely removed by the sondust 
- of the present spplicanta. in accepting the 
Munsif’s decision and submitting themselves 
to the desision of the arbitration Court. The 
question whether the. parties were still bound 
by tbe submission. bad been in substance 
desided against these applicants, The very 
utmost they sould say would be that this deoi- 
sion had been given by a Court not competent 
to deal with the entire subjeot matter of 
the award, If that was their only difficulty 
it sould have been met in more ways than 
one. It may be that they could have 
brought the matter to an issue by fliag, 
another suit in the Oourt of the Subordinate 
Jadge in respest of the entire subjeat- matter 
of the submission At any rate, when there 
isa dispute between the parties to a sub: 
mission as to whether or not the terma of 
that submission are still binding on them, 
that dispute can be desided, like all other 
disputes, in one of the two ways by the 
vyerdist of a sompetent Oourt or by agrea- 
ment between the parties, that is to say, by 
the party whieh has raised the objection 
determining not to press the same. In this 
oase the Munsif had piven a 
decision, If he was wrong, the matter sould 
have been sarried before a bigher Tribunal. 
These applicants accepted that deaision and 
went before the arbitrators. We think there 
is no authority whatever for the proposition 
that, in these cireumstanoes, the arbitrators 
had yurisdistion to proseed with the matter. 
Oï. this view of the oase, we dismiss this 
applieation with coste, including fees on the 
higher soale. 


Application dismissed, 


< , LOWER BURMA CHIEF COURT. 
Szconp OwIL AppgaL No. 4 or 1919, 
January 12, 1920. 

Present :— Mr. Justise Robinson, 
KHALILAL RAHAMAN — APPELLANT 
versus 

MARIAN B: BIl—Besponpenr. . 
Muhammadan Law—M arriagee Agreement by husband 


-è 
te a 


INDIAN CASES. 


certain . 


” (1924 


nutto contract second marriage, validity -of--Divoree, 
grounds for—Contract Act (1X of 1872), ss. 23, 27. 


An ante-nuptial agreement by a “Muhammadan 
husband not to contract. a second marriage is legal 
and is not invalid as being immoral. or opposed to 


public policy or in restraint of marriage, [p. 804, col. 
2:p MOS, col, A 

A Court has power to grant a divorce to a Muham-: 
madan wife not only on the ground of habitual ill-treat. 
ment by the husband or non-fulfilment by him of 
ante-nuptial engagements, but for other reasons also, 
€. J, desertion or neglect. [p. 805, col, 1.] 


Second appeal from the desision of the 
Distriet Judge, Thayetmyc, sonfirming the 
decree of the Township Jndge, Minhla, © 

Mr, Ba U, for the Appeliant, j 

Mr. Thein Maung, for the Respondent. 


JUDGMENT.—This was a suit for- a 
divorse brought by a Muhammadan wife and 
has been deoreed by both the Original 
Court and the Oourt of Appeal. The 
fasts are that an ante-nuptial agreement 
was executed by the husband in which, ~ 
amongst other stipulations, he gave his wife 
the power of divyorsing him by saying 
talak three times under eertain sonditions 
and salso undertook that he would not 
marry avy.other woman or keap a mistress. 
He lived with his wife in her parents’ 
house for about six months and then left 
her for six months but returned and again 
lived with her for six months. After 
that be went away and has provided her 
with no maintenanee, He never returned 
to her and he has married two other 
wives in breaoh of his agreement. It 


“has been held also: by both COourts that: 


he was guilty of eruelty and the plaintiff 
seeks divores on the grounds of ornelty 
and desertion and for breash of the sondi« 
tion that he wonld not take another wife 
and failure to support her. Jt has been 
argued that the ante-nuptial bond is invalid 
as being immoral and opposed to publio 
polisy, ‘and void as being in restraint of 
marriage. Kelianse is placed also on section 
72 of Sir Roland Wilsons work in whioh 
he speofied the only grounds on whish s 
Muhammadan marriage may be dissolved by 
judieisl deeree. lt has repeatedly been’ 
held that auch eonditions as appesred in 
this contract are neither in:moral nor opposed 
to public poliey ana it has further been held 
that the condition to take no other wife is 
not void under section 26 of the Contrast’ 
Ast, No authority is given for the dietum 


t 
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in gestion 72 of Sir Roland Wilson’s work, In 
Syed Ameer Ali's work on Muhammadan 
Law, 4th Edition; at*page 339, it is pointed 
out that a oondition in an ante nuptial 
agreement that the husband should not 
contrast a second marriage is legal and 
reference is made to the osase of Poonoo 
Bibse v. Fyez Buksh (1), where this view 
was upheld. At page 581 of the same 
work it is laid down that when the husband 
is guilty of sondust which makes the 
matrimonial life intolerable to the wife, 
when he neglests to perform the dutier 
whish the law imposes on him as obligations 
resulting from marriage,or when he fails to 
‘fulfil the engagements voluntarily entered 
into at the time of the matrimonial oon- 
trast, she has’ the right of preferring a 
complaint before the Kasi or Judgs and 
demanding a divorsee from the Uourt. Tne 
Judge has the power of granting a divores 
‘not only for habitual ill treatment, for 
non-fulfilment of ante-nuptial engagements 
but for other reasons also. And the learved 
Author proseeds to give various grounds on 
whieh divoree may be granted and amongst 
them are the following :— 

When the husband leaves her without any 
means of subsistence. 

When he quits without making any pro. 
vision on her behalf, , 

4 When he persistently negleots to visit 
er. 

When he treats her habitually in a oruel 
manner, 

All these grounds hawa basen held to 
exist in the present ease. It is also urged 
that by the ante-ruptial agreement power 
is given to her to divorse him by talak 
and that she should have adopted that 
remedy instead of coming to tne Court. But 
I ean find no authority for this, and the 
plaintiff oannot be deprived of her ordinary 
legal right to some to the Qonur and to 
obtain a deoree if she establishes grounds 
justifying it. 

The appeal is dismissed with aosts. 


Appeal dismissed 
(1) 15 B. L, R. App. 5; 28 W. B. 66, 
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BJIM3AY HIGH COURT. 
Secosp UIVIL Apecat No. 897 or 1919, 
August 5, 1920. 

Present :—-Sir Norman Maoleod, KT., 
Ohief Justiee, and Mr, Justice F.waatt. 
RAMCHANDRA BALWANT ATHALE— 

DEFENDANT —ÅPPELLANT 


versus 
BALAJI GANESH KULKARNI— 


PLAINTIFF — RU83PONDENT, 
Limitation Act (1X of 1908), Sch. 1, Art. 142, 144— 
Suit by heirs to recover prceperty—~Limitation—Tres- 
passers, whether can be allowed to tack possession. 


A suit by the heir of adeceased person te recover 
the property of the deceased from a person who also 
claims as heir is governed by Article 144 of Sohe- 
dule 1 tothe imitation Act. |p 804, col. 1.] 

A trespasser cannot be allowed to addto the period 
of his hostile possession the period of possession of a 
former trespass r from whom he oes not derive title 
in any way [p su , col 

Sesusud up eal fram he daesision of the 
Assistant Judge, A. P, at Satara, in 
Appeal No 259 of 1918, varying the 
deerea passed by the Joint Suabordinate 
Judge at Satara; in Oivil Suit No. 795 of 
1915. j 

Mr. H. Q. Kulkarni, for the Appellant. 

Mr. J. R. Gharpure, for the Respondent. 


JUDGMENT.—The plaintiff sued to 
recover possession of certain land. His suit 
was rejected in the [rial Court, but the 
learned Appellate Judge gave him a desree 
for possession of the lands oompriesed in 
Group No. 1 inolading the strips enclosed 
in a red line (Exhibits 77) consisting of 
the Survey Numbers set ont at page 2 of 
the print. This land originally belonged 
to Laxman and Vithal. Laxman died in 
1895 and Vithal in 1903. But before Vithal 
died one Chinto got possession in execution 
by mistake of the plaint lands as far back 
as 1893. After Vithal’s death Bhagirthibai, 
his sister, was put on the resord to eontinue 
the proseedings and eventually an order 
was passed that she should be put in posses- 
sion of the plaint property, and, on the 
14th of Ostober 1908, she actually got 
possession, This suit was filed on the 
Llth of Ostober 1915 and asics is admitted 
that the plaintiff was the nearer heir to 
Vithal than Bhagirthibai, from whom the 
defendant olaims, there san bə no doubt 
that he proved his title to the plaint property, 
and with regard to the properties in Group 
No. 1, whieh got into Bhagirthibai’s 
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possession on the 14th of Ostober 1908, l 


defendanta have not been able to prove 
adverse possession for twelve years, nor 
san they task on the possession of Chinto 
’ as they did not .slaim through him! I 
think the learned Judge-is correat when he 
says that Bhagirthibai, the latter of two 
trespassers, oannot be allowed to add to the 
period of her hostile possession the period 
of possession of a former trespasser, Chinto, 
from whom she did not derive title in any 
way. 
plaintiff himself had been dispossessed and 
was Suing for possession under Artisle 
142. He might then have to prove that 
he had been in possession within twelve 
years before snit. This euit somes under 
Artiele 144. Time begins to run- when the 
possession of the defendant, or anybody 
through whom he claims, beeomes adverse to 
the plaintiff, 

~The desision of the learned Judge in the 
Court below is right and the appeal will be 
dismissed with ocats. 

The eross-objestions are algo dismissed with 
sosto, l 


Appeal dismissed, 


~ 


LOWER BURMA OHIEF COURT, 
First Civic APPBAL No. 33 or 1919, 
January 20, 1920. 

Present :—Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Young, 
ESTHER E. S. COHAN— APPELLANT 

, versus ad 
E. J. COHEN AND anotHer—Resronpexts. 
Marriage settlement—Child’s portion, vesting of— 
Presumption, " 


In marriage settlements the presumption is that a 
child’s portion vests at marriage in the case of a 
daughter and at majority inthe case ofa son, unless 
oe i anything in the deed to the contrary. [p, 807, 

col, 4. : 7 

~ If, therefore, the language of the instrument be 
uncertain but is capable of the construction that song 
at 21 and daughters at 21 or marriage shall take a 
vested interest the Court will ao decide it by foree of 
the presumption. [p. 807, col. 2,] 

Appeal against the judgment of Robinson, 
d,, on the Original Side, 


_ INDIAN OABEB, 


It might Lave been different if the: 


‘signed the deed of sonsent. 


(1921 


Mr, Das (with him Mr, Oampagnac), for 
the Appellant, 
Mr. N, N, Burjorgeey for the Respondent. 


JODGMENT.—This isan appeal from a 
desision of Robinson, J., on the Original Side 
dismissing a suit by a beneficiary to eompel 
her trustees to scarry out a trust. 

The trustees were her father and unole ; the 
trust sum was a fund of Rs. 11,000 held under 
& marriage settlement, ` 

The terms of this settlement were (i) 
income to the wife for life, (&) ineome 
at ber death to the husband for life, (ii) 
at his death to apply the ineome~for the 
maintenanse, education and support of the 
shildren till the youngest attained majority 
and then to divide the fund equally betwéen 


` all the children. The alleged breach was the ` 


payment of Rs. 5,000 to one of the child- 
ren. 

It was alleged by ‘the trustees that 
this was done by sonsent of all the 
beneficiaries. 

The scireumstances whieh it is alleged 
eaused the sonsent were that the youngest 
daughter had reashed marriageable age and 
the father was desirous of seeing her 
married. - 

It was, therefore, necessary to provide her 
with a dower. 

The father, whose siraumatanees had beseome 
straitened, could not do so, so he says, and 
the trustees plead that the beneficiaries 
agreed that if the father would give up 
his life-interest, and divide Rs. 6,000 . 
amongst them forthwith, they would on 
their part sonsent that the balanse Rs. 5,000 
‘of the fund should be paid to the daughter 
for her dower. 


The girl admittedly besame engaged, but 
the mateh was broken off. Then another 
suitor same forward and. the proposal 
for- dowering her out of the trust fund 
was again mooted, The father and three 
sons say that the plaintiff, Esther Cohen, sdn- 
sented. She denies it: she admittedly never 
The onus is 
slearly upon the trustees to prove her 
sonsent, 

The trustees and the three beneficiaries 
who supportthem are, to seertain extent, 
interested and possibly on this assonnt it was 
alleged in the written statement that she had 
admitted inthe presence of one EH. J. Moseg 
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that she agreed to and aesepted the pro- 
posal, 

Both the trustees in‘ evidense also stated 
that Moses had told them this buthe is not 
ealled and no reason is given for the omission. 
He is the son-in law of the unole trustee 
who says he meets him two or three times a 
day. 


It seems ineredible that both should have 
misunderstood him, The only inferense to 
be drawn from the unexplained omission to 
call him is that his evidence would not be in 
their favour, 

Seeing that they thought his evidense so 
important that they spesifieally relied upon 
it intheir written statement, the omission to 
esll him without assigning any reason pre- 
clades us from holding they have proved 
their case. Moreover, the probabilities of the 
case are on the plaintiff’s side. When she 
was asked to sign, ker husband was absent in 
Caloutta and she was admittedly unwilling to 
execute the instrument of release in her 
husband’s absence. The defendants say that 
she promised to do so on his return, but it is 
far more likely that she would desline to bind 
herself without eonsulting her husband. 
Mr, Beale’s avidenee, on whish stress is laid 
by the learned Judge,does not show that when 
the plaintiff’s husband returned from Caleutta 
she astually agreed to sign. He told Mr, 
Beale, “chat he would bring his wife to do 
go (č.s, to sign) a few days later on.’ But 
this may well mean that the plaintiff and 
her husband were sonsidering the matter. It 
is far from an admission of consent. Plaint- 
iff and her husband were not on good terms 
with the Ist defendant. There had been 
litigation between them soncserning the 
plaintifi’s dower and in 1915 the plaintiff 
had demanded her full share of the Ra. 11,000 
trust money. On the whole, it appears 
untikely that the plaintiff gave her son- 
sent, j 


The result is that there has been a 
breash of trust whieh the trustess must 
repair. 

The plaintiff says the whole 
Re, 11,0L0 must ba ‘restored besanse if 
her brothers aod sisters predeseased 
their father she would be entitled to the 
whole, f 

This, however assumes that her brothers 
gnd sisters had no yested interests, 


sum of 


INDIAN OASES, 


897 


The mother is dead: the olass therefore: 
sannot be enlarged. In marriage settlements 
the presumption is that a ohild’s portion 
vests at marriage in the sane of a daughter 
and at majority in the ease of a son unless 
there is anything in the deed to the sontrary' 
Thusin Swallow v. Binns (1), sited at page 
469 of Lewin on Trusts, 12th Edition, Vise- 
Chancellor Wood stated that, upon instru- 
ments of this nature (such as settlements and 
Wills of parents) there is an implication 
of Jaw arising upon the instrument itself 
subject, of sourse, to any expressions to the 
contrary, that it is the intention of any person 
who places himself in loco parentis to provide 
portions for children or grand obildren as 
the sase may be, at the period when 
those portions will ba wanted, namely 
upon their attaining the age of 2i years 
or {as is usually provided in the ease of 
daughters) upon their attaining 21 or 
marriages: and that sush portions shall 
then vest whether the children door do 
not survive their parents, and Mr. Lewin 
sites it as a general rule that where a 
parent or person tn loco parentis provides 
portions for children the strong presumption 
is that he meang to provide portions for 
all shildren as may live to require them, 
se, for sons who may attain 21 and 
daughters who aftain 2! or marry, If, 
therefore, the language of the instrument 
be unsertain but is capable of the sonstrna- 
tion that sons at 21 and daughters at 2i 
or marriage shall take a vested interest 
the Court will so decide it by forae of 
the presumption, 

There is nothing in the instrument in 
our opinion, to prevent the applisation of 
this presumption, and as all the shildren 
have attained 21 we consider that all their 
shares have vested. The period of division 
if the parents were dead as provided by 
the deed is when the youngest shild 
attains 21 and there is nothing to prevent 
the father surrendering his life-interest 
and the trustees dividing the fund amongst 
the obildren if the father so desires, 

The father so desires in the oase of 
those children who are willing in return to 
eoutribute to their sister's dower, The 
other children are willing, the plaintiff ia 
pot What sbe wants is her whole one- 

(1) (1856) 1 K, & J. 417; 1 Jnr., (N. s.) 843; 108 R, 
R, 154; 69 E, R. 622, 
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eighth or Rs, 1,875, vide her lawyer's’ letters 
of lst Mareh 1918 and tiith Marah 1918. 

This the trustees sannot be compelled or 
even allowed to give her unless with the 
father’s sonsent. Unless he sonsents to 
surrender his life-interest in thia portion 
and give it to his daughter, he is entitled 
to enjoy its income during his life and she 
is entitled to nothing until he dies. 

The trustees still have the Rs. 750 in 
hand and must make good the Rs. 625, and 
will then either hold the Rs. 1,375 in trust 
or give it to the plaintiff, as the father may 
deside. 

The appéal is, therefore, allowed, but we 
sonsider that as the suit was really brought 
by the plaintiff to obtain Rs. 1,375 im- 
mediately, it is not a aane in whioh she 
should have costs, and we leave eaoh party to 
bear their own here and below. 


Appeal allowed. 


LAHORE HIGH COURT, 
First Civin Arrear No. 1766 oF 1920, 
November 30, 1920. 

Present :— Mr. Justice Shadi Lal, 
Chief Justice, and Mr. Justice Leslie- Jones, 
INDRAJ—Derenpant—APPELLANT 
versa 

” RANJI LAL AND OTBERS — PLAINTIDEFS 


AND adOTHER— DYpUND:NTR—- RESPOS DENTA, - 


Civil Procedure Code (Act V of 1908), 3. 11—Bes 
judicata—ddoption by widow-—Suit for declaration by 
reversioners- Gift by widow—Second suit for declaration 
— Question of relationsnip, whether ras judicata, 


N., the widow of H., adopted one J, Plaintiffs, claim- 
ing as reversioners of H., brought a suit for a declara- 
tion that the adoption shall not affect their rever. 
sionary rights in the estate of H and obtained a decree, 
Subsequently, N. made a gift in favour of Z. Plaintiffs 
again brought a declaratory suit contesting the 
validity of the gift : 

Held, that the question of plaintiffs’ relationship 
to H, was res judicata inthe subsequent suit, inasmuch 
as I. was claiming under N who wasa purty to the 
previous suit and was bound by the decree passed in 
that suit. [p 809, col 2.] 

Firat appeal from the deeree of the Senior 
subordinate Judge, Delhi, 


Mareh 1916, 
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Lalas Fakir Ohand and Mehr Ohand Maha- 
jan, for the Appellant. 

Lala Mott Sagar, R. Sa and Lalas Durga Das 
and Rup Ram. for the Respondents. 

JUDGMENT.—The village of Sultanpyr 
Dibbas, in the Provinee of Delhi, is divided 
into two Panas, Pana Khetwan and Pana 
Kalian, The former Pana is sub-divided into 
three Thullas, Thuila Dowlate, Thulla Gulab 
and Thulla Har Sahai, One Har Sahai, a 
Jat, was the sole proprietor of the whole of 
tle Thulla Har Sahai, and itis his estate 
which has given rise to sonaiderable litigation. 
It appears that Har Sahai died in 1 £6 leav- 
ing him surviving his sop, Ammi Lal, and 
a widow, Musammat Nanhi., The son Ammi 
Lal died a year after, and on his death the 
estate which he had inherited from his 
father seems to have been mutated in favour 
of his widow and his mother, Musammat 
Nanbi. 

Upon the resord there is no evidenes to 
show what happened to Ammi Lals widow, 
but this mush is sertain that in 1888 
Musammaét Nanhi, alleging the adoption of one 
Jit Singh by her to her deseased husband, 
made a gift of a moiety of the estate in 
favour of the alleged adopted son, and got 
a mutation effected in pursuance of the gift, 
Thereupon, the proprietors of Thulla Dowlata 
denying the factum and the validity of the 
adoption brought an aetion against both 
Musammat Nanhi and Jit Singh impeaching 
the alienation, ard obtained, on the 2let 
January 1889, a deslaration that, “Jit Singh 
is not the alopted son or appointed heir of 
Har Sahai, and thatthe gift of half the land 
of Har Sahai made to him by Har Sabai’s 
widow is void as against the plaintiffs as 
reversionary heirs, and that on the death 
or re-marriage of the widow Jit Singh must 
restore the land to plaintiffs.” 

Musammoat Nanhi bas again made a gift, 
and thiə time to Jit Singh’s brother Indraj 
by means of a deed executed by her on the 
7th August 1915, The proprietors of Thulla 
Dowlata have eonsequently brought the pre: 
sent action for a declaratory deeree that the 
alienation shall not affest their reversionary 
righte after the death of Musammat 
Nanhi. 

. The plaintiffs’ allegation as to their being 
collaterals of Har Sabai is challenged by the 
defe.dant?, and the crucial question for 
determivation ia whether the finding on the- 
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issue of relationship resorded by the Distrist 
Jadge in 1889 operates as res judicata, Now, 
it is not disputed that some of the plaintiffs 
in the present suit were also plaintiffs in 
the previons suit, and the rest being the 
dessendants of the plaintiffs in the former 
suit must be treated as their representatives- 
in-interest, Further, it is admitted that the 
faot that Indraj was not a party to the 
previous litigation does not make any differ- 
enoe, as he derives his title from Musemmat 
.Nanhi, and there san be no doubt that if the 
latter is bound by the finding in the aforesaid 
ease, her donee, who claims under her, ia 
equally bound. The matter in sontroversy 
is, consequently redueed to this, Does the 
desision in the former suit on the question 
of the plaintifis’ relationship with Har 
Sahai operate as res judicata aa against 
Musammat Nanhi? Now, upon a perusal of 
that judgment we sonsider that it being 
admittedly inter partes should prevent Musam- 
mat Nanhi and those slaiming under her from 
re agitating the question of relationship in 
this suit. 

The learned Vakil for the appellant, how- 
ever, contends that no relief was slaimed 
against Musammat Nanhi in that suit, and 
that she was consequently only a pro forma 
defendant. Now, we are not soncerned 
with the question whether a plaint sould 
or could not have beer framed without 
impleading her as a defendant; the fast 
remains that the action as brought by the 
plaintiffs in 1£88 did shallenge her right to 
make an adoption and to alienate the property 
which she held as a widow’s estate. To tkat 
aetion she was impleaded as a defendant. It 
appears that the plaintifis’ relationship was 
denied and sonsequently the issue as to the 
relationship became a matter of sontroversy 
between the plaintiffs on the one side and the 
defendants on the other side. That issue 
was tried and finally determined by the 
Court with the result that the plaintiffs were 
held to be collaterals of Har Sahai and the 
defendants were defeated. It is to be observed 
that from the judgment and the deoree passed 
in tbat oase Musammat Nanhi oould have 
preferred an appeal and impeached the sor- 
reotness of the decision on the question of 
relationship arrived at by the Trial Court 
against her. It cannot, therefore, be urged 
that she bad ro right of appeal and that the 
desision should not operate as res judicata, 
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We accordingly hold that the plaintiffs! 
relationship is res judicata; and though they 
are remote collaterals they are entitled “to 
impeash the alienation made by the widow. 

Mr. Mebr Oband for the appellant eontends 
that, even if the plaintiffs are eollaterals, they 
have no right to inherit the property in the 
presence of Indraj, who is Har Sahai’s sister's 
son. Now, as pointed ont above, Har Sahai 
left a son Ammi Lal who suseeeded him, and 
Indraj must, therefore, be viewed as the 
last male owner's father’s sister’s son. Now, 
the parties are Jats residing in a village, and 
it isa matter of sommon knowledge that 
under the Oustomary Law, by whish they are 
presumably governed, a father’s sister’s son 
has no right of succession in the presenee of 
even remote sollaterals, 

These are the only two points argued by 
the learned Vakil for the appellant, and upon 
both of them our opinion is against him, 
‘We accordingly affirm the deerse of the 
Subordinate Judge and dismiss the appeal 
with costa. 


cal 


Apreal dismissed, 


LOWER BURMA OHIEF COURT, 
Seconp Oivin Arrear No. 139 or 1919, 
i January 22, 1920. 
Present :—-Mr. Justice Robinson. 
S T.K., CHETTY FirM— APPELLANT 
térsus 


BALASUNDRAM— RESPONDENT, 
Specific Relief Act (I of 1877), 8. 42, proviso, scope 
of— Declaration, suit for—Consequential relief not 
asked—Procedure—Amendment of plaint, 


A suit should not be dismissed by an Appel. 
late Court on the ground ef its being one asking 
merely for a declaratory decree and no con. 
sequential relief where that objection has never 
been taken by the defendants to the suit, ‘The 
plaintiff should in such a case be allowed an 
ae of amending his plaint. [p, 81], 
coi. |, 

Section 42 of the Specific Relief Act does not 
require a plaintiff to include in his prayer every 
relief or every claim that he can make against every 
and any person bat it only requires that he should 
ask for such reliefs as against the partioular defend. 
ant in the suit... Lp. 811, col. 2,]_ 
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Sesond sppeal from the desision of the 
Divisional Judge, Hanthawaddy, sonfirming 
that of the Sub-Divisional Judge, Insein, 


-Mr. Lambert, for the Apzellant, - 


Mr, Char, for the Respondent. 

JUDGMENT,—Plaintiff, being the owner 
of a certain house, mortgaged it to the 
firm of 0. P. L. K. N, who got a mortgage 
desres against him. The mortgagee tried to 
sell the property in exeoution but no sale was 
sarried through. He then transferred his 
deeree to the present appellant firm of 
S.T, K. S.T., K. brought the house to sale 
and bought it themselves. They obtained 
a sale certificate in 1911. The plaintiff 
now seeks a deslaration that the sale- 
sertiieate granted is void on the grounds 
that no notise of the assignment of the 
decree had been given to him, and that no 
notise of the intended sale was given to 
him. He slaims to be in possession at the 
time of suit. In 1915 the S. T.K. firm 
applied for possession but their application 
was dismissed as barred by limitation, In 
1915 one Desai was in ossupation of the 
house and is ao still, he sayr, as the tenant 
of S. T, K. The plaintiff filed a suit against 
Desai as his tenant and the matter aame 
up to this Court but it was held that no 
tenancy was proved. Plaintif then sued 
Desai for use and oseupation but he again 
lost his suit it being held that he was 
not the owner of the property. Rlaintiff 
now files the present suit and it was 
desided in his fayour in the frat Court, 
When the plaint was institutedon the 2od 
Desember 1918 the Court held that the 
suit was in effsot one for saneellation of 
a dosument and that it must be stamped 
to the’ full value ofthe property. Plaintiff 
paid the defisient stamp-duty. The desree 
of the first Court was based on the two 
grounds of want of notiees mentioned above 
and the deeree given was that the Oonrt 
sale at whioh S. T. K. had bought the pro- 
perty was void and if was set aside and 
the sale-sertifioate issued was deolared ‘to 
be void. The only point that is now argued 
in this appeal is that the plaint was one 
for declaration merely and that there 
was no prayer for the specific relief of 
possession and that the snit, therefore, should 
have been dismissed. It is admitted that 
this point was raised spesifically for the 
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first time in the Divisional Court, But 
Mr. Lambert argues with some ingenuity 
that in the written statement S, T. K, denied 
that plaintiff was in possession and explains 
the failure to plead that the suit should 
be dismissed for want of a prayer for 
sonsequential relief on the ground that plaint- 
iff was at that time elaiming to .be in 
possession, and that that plea eould not, 
therefore, be properly raised until the question 
of possession had been desided. He says that 
he urged that the issues were insufficient and 
asked that a further issue as to possession 
shonld be drawn. But he admitted he 
did not suggest any issue as to the suit 
failing for want of a prayer for consequential 
relief. He says he dealt with this omission 
in his argument. He admits that he eannot 
now argue as to want of notice. 


It must be taken that the present point 
was taken for the firsttime properly in firat 
appeal. In the oase of Bombay Burmah 
Trading Oorporation Limited v. F, Yorke 
Smith (1) Mr. Justice Farran pointed ont 
that the plaint did not ask for sonsequential 
relief but that no objeation. had been taken 
by the defendants on that ground under 
section 42 of the Spesifise Relief Ast and 
that as no fiseal regulation was sontravened 
by the omission, he saw no reason why the 
Court should raise the objestion of its own 
motion. The point was raised in argument 
in appeal and in deadline with it the learned 
Ohief Justiee atated: “It is. also to be 
remarked that this objection has been taken 
for the first time on appeal—a ciroumstanee 
whioh by itself ir, in our opinion, fatal 


to it.’ The reason for this appears 
to me is to be found in the oase of 
Kun) Bihari v. Keshavlal Hiralal (2) 
where “Sir Lawrenoe Jenkins pointa 


out, in quoting seotion 42 of the Speoi- 
fio Relief Ast: “Nothing is said here 
about dismissing his suit; all that is enasted 
is that no Oourt shall make a deolaration 
where the plaintiff, being able to seek 
further relief, omits to do so.” The Court, 
therefore, sannot dismiss the suit. It ean only 
refuse to makeadealaration unless and untilthe 
defect is remedied, The result of such a defeet 
and the proper method of dealing with it is 


(1) 17 B. 197; 9 Ind. Dee (N. s.) 129, 
(2) 28 B, 567; 6 Rom. L. R. 476. 


` tanately, that was not done. 
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pointed out in the oase of Tambar. Rama (3) 
where it was held, thata suit should not 
be dismissed by an Appellate Court on the 
ground of its being one asking merely for 
a declaratory desres and no sonsequential 
relief where that objeetion has never been 
‘taken by the defendants to the suit. The 
plaintiffs should in sueh a sase be allowed 
an opportunity of amending their plaint. 
Had, therefore, this objection been speoifical.- 
ly raised in the frat Court it would baye been 
open to plaintiff to apply to amend his 
plaint or he oould have maintained his posi- 
tion that he was in possession when if he 
failed to prove it the suit might possibly 
have been dismissed, and even if the Divi. 
sional Judge had entertained the objeotion 
his proper sourse would have been to have 
remanded the ease so that plaintiff might 
have an opportunity, if be chose, to avail 
himself of it of amending hia plaint. But 
it is unnecessary to deal with the matter 
further here for various reasons. In the 
first plase, the effest of the Court’s order in 
demanding stamp-fees to the full value of 
the property was to convert the suit from 
one. for a mere deslaration into one for 
cancellation of the sale at whieh S. T. K. 
bought. He should, no doubt, have insisted 
on the amending of the plaint but, unfor- 
However, even 
if the suit be treated ag one for a bare 
deslaration it is clear that any sonsequential 
relief the plaintiff should ask for would 
be relief consequent on the main prayer of 
his suit. The appropriate sonsequential 
relief neoessary to support the suit as laid 
‘would be the relief sancalling the sale and 
not one for possession. Ñ. T. K. was ap- 
parently not in possession. He endeavoured 
to obtain possession and the Court had 
held that he was not entitled to possession 
as his slaim thereto was barred by time. 
Desai was the person who was in” astnal 
possession and he was not a party to this 
suit and no deores for possession, therefore, 
would have been effectual as against Desai 
and plaintiff would still baye had to bring 
another suit to obtain possession. That 
neeessity would not bave been done away 
with by the sonsequential relief even if it 
had been granted in the present ease, and, 
therefore, tha object of section 42 in requiring 


that tha plaintiff shall ask for sonsequen- 
tial relief where it is open to him would 
not have been satisfied. Sestion 42 does not 
require a plaintiff to include in his prayer 
every relief or every plaim that he san make 
against every and any person but it only 
requires that he should ask for such reliefs as 
against the particular defendant in the auit, 
In my opinion, therefore, there is no foree 
in the partioular point that has been pressed 
in this appeal, and that, even if it soald 
have been allowed it would not have effeeted 
more than to allow the plaintiff an oppor- 
tunity of amending his plaint. The appeal 
is, therefore, dismissed with eosts. 


Appeal diemtssed. 


BOMBAY HIGH COURT, 
Civit EXTRAORDINARY APPLICATION No, 243 
or 1919, 

September 21, 1920. 
Present:—Sir Norman Masleod, Kr, Chief 
Justice, and Mr, Justioa Faweett. 
RAVJIBHAI KASHIBH AI—Derexpaxrrt 
—-A PPLICANT 
versus 
DAHYABHATI ZAVERBHAT PATIL— 
PLAINTI#E—- OPPONENT. 

Civil Procedure Code (Act V of 1908), s. 116, Sch, IT 
Para. \6—Award—Decree passed on award withoat 
giving time for filing objections—Appeal, whether lies— 
Revision. 

Where a Court passes a decree in terms of an 
award without giving the parties time to flleobjections, 
no appeal lies against the decree, but the High Court 
has power to set aside the decree in the exercise of its 
discretion under section 115 of the Civil Procedure 


Code. [p. 812, col. 1.] 

Application fromthe decision passed by the 
Subordinate Judge, Nadiad, in Suit No. 384 
of 1918. 

Mr. G. N. Thakor, for the Applicant. 

Mr. M. H. Mehta, for Opponent No, 1, 

JUDGMENT.— Following the case of 
Waljt Mathuradas v. Ebji Umersey (1), we 
think that we must hold that there is no 
appeal in this oase as it bas not been shown 
that the award is illegal ab snt#io. What the 


. 
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petitioner complains of is that the Court 
pronopneed judgment according to the award 
òn the day the award was filed, and did 
not wait the ten days presoribed by Sshedule 
IJ, paragraph 16 (1), of the Oode and 
Artiole 158 of Sahedule I of the Indian 
Limitation Aet. No donbt, it was held in 
Najm-ud-din Ahmad v, . Albert Puech (2) 
that where a judgment is pronounsed before 
the time has expired an appeal will lie. 
With all due respest, I sannot see how an 
appeal will lie in such a sase, besause it 
is not suggested that there ia any defeot 
in the award. It may be that the award 
is a nullity or illegal ab intéto. Then, as 
laid down by Sir Lawrense Jenkins,in the 
ease I have referred to, there may be an 
appeal. But where the learned Judge has 
not followed the procedure laid down by 
the Sesond Sshedule of the Code and does 
not allow a party the time whieh the law 
allows him to make objeotion, but proseeds 
to passat oneea deeres in avoordanse with 
the award, then it eannot be said that 
there is any defect in the award itself, 
and under sub-paragraph (2) of paragraph 16 
of the Second Sehedule it appears to be 
plain that no appeal would lie, bat we think 
it is a oase in which we should exercise 
our diseretion under seotion 115 of the 
Qivil Prosedure Code, and, therefore, we 
set aside the deores and the ease must go 
bask to the lower Oourt to enable the 
petitioner to file his objestion whioh 
he must do within ten days after he has 
notice of the proceedings having reashed the 
lower Court, 


Costs will be eosts in the suit, 
Decree set aside; Oase remanded, 


(2) 29 A. 684; 4 A. Is J, 450; A. W, N, (1907) 184, 
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LAHORE HIGH OOURT. 
Second Oivin Arrear No, 2457 or 1920 
Desember 1%, 1920. 

Present :—Mr, Justice Le Rossignol, Mr. 
Justice Broadway and Mr. Justice 
Wilberfores. 

KARORI MAL AND oTHers—DerenDants 

-— APPELLANTS 
versus 
RAMJI LAL AND OTHERS-— PLAINTIFEH-— 


RESPONDENTS, 

Decree, construction of—-Mortgage, suit on—Compro.« 
mise—Decree permitting redemption within a certain 
time, effect of—Fresh mortgage, whether created— 
Decree based on nuility, whether can be challenged, 


A decree once granted cannot be challenged on the 
ground thatit is based on a nullity; a decree based 
on @ void contract is good until it is set aside in 
appeal, and a decree based on a void mortgage 
KN cannot be otherwise regarded. [p. 8:3, 
col: 2, 

In a suit for foreclosure of a mortgage the parties 
arrived ata compromise and a decres was passed 
awarding possession to the mortgagee with the 
provision thatthe defendant could redeem one-half 
or the whole of the mortgage within one year, and 
so avoid wholly or in part the execution of the decree. 
The mortgagor failed to redeem, and the mortgagee 
obtained possession of the property as owner in 
execution of his deoree. Subsequently, the mort- 


- gagor sued to redeem the mortgage : 


Held, (1) that the effect of the previous decree 
was that the Court decreed possession to the mort. 
gagee as owner, but suspended execution of the 
decree for one year during which the mortgagor 
her a execution in whole or in part; [p. 814, 
col L 

(2) that no fresh mortgage was created by the 
decree: [p 814, col. 1.) 

(8) that the mortgagee having become owner of 
the mortgaged property, the suit for redemption 
was not maintainable. [p. 814, col. 1.] 

Second appeal from the desree of the 
Distriat Judge, Karnal, dated the 6th Sep- 
tember 1919, affirming that of the Sub- 
ordinate Judge, Sesond Olase, Rohtak, dated 
the 2th April “1919, l 

Lala Mott Sagar, R, S., for the Appel- 
lants, s 

Bakhshi Tek Ohand, for the Respondents, 

JUDGMENT.—On 2lst Marsh 1898 the 
father of the plaintiffs in this ease mortgaged 
land without possession to one Sheo Ram, 
now ‘represented by defendant No.1. The 


‘mortgage was to be for four years and the. 


contrast insluded a stipulation of oonditional - 
sale. 

. The -mortgage-debt was not paid by due 
date and foreclosure notice issued. The year 
of grace expired on lOth July 1903 and 
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in Desember 1908 Sheo Ram sued as full 
owner for possessions On 9th January 1914 
the parties came into Oourt with a oom- 
promise, on whieh the Court was prayed to 
issue a deoree. 

Thereupon the Court desreed possession 
to plaintiff with the proviso that the defend- 
ant could redeem one-half or the whole 
of the mortgage within one year and so avoid 
either wholly or in part, the exesution of the 
deoree. 

_ In June 1906 the desree was exeouted 
and Sheo Ram obtained possession as 
owner. ` 

In 1919 the present suit by the mortgagor’s 
Bons was instituted, and the prayer was for 
redemption on the ground that the deeree 
of 1904oreated a fresh mortgage which still 
subsiated. 

The Courts below held, following Debi Sahat 
v. Ramjit Lal (1), that the mortgage still 
subsisted and deoreed for the plaintiffs, 

On , sesond appeal to this Court, the 
Division Bensbh, doubting the sorrestress of 
Debi Sahat v. Ramji Lal (1), referred this 
and three other oases to a Full Benah, 

In our opinion this appeal should susceed. 

In Debi Sahat v. Ramji Lal (1) the presise 
terms of the first Oourt’s deerep on the 
eompromise are not reprodueed but it would 
appear that the deeree was a deeree for 
possession asowner subject to sertain sondi- 
tions, by fulfilment of whioh the mortgagor 
might avoid exeeution. After full sonsidera- 
tion, we regret, with all deference, that we are 
unable to aceept the view that such a desree 
sreated a fresh mortgage. 

Debt Sahat v, Ramji Lal (1) is a somewhat 
lengthy judgment, but it desided in reality 
only one point, viz., that, in the oironmstanoes 
described, the deeree of the Court oreates a 
fresh mortgage between the parties. 

The learned Judge's reasoning, however, 
is hard to follow, for in the body of their 
judgment, they find that the deoree of the 
Court on the sompromise is not wholly 
illegal and sannot be treated as a nullity ; 
it is only the condition whieh is intended to 
operate by way of sonditional sale and 
whieh is embodied in a decree,.,that must be 
treated by the Courts, under the imperative 
provisions of sestion 10 of the Punjab Aliena- 
tion Aot, as wholly null and void. 


(D) 46,Ind,,Oas.§ 460; 56 P, R. (1918; 127-P, W, R: 
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Even if this view be asospted, and the 
offending portion of the desree be excised, 
the remainder gives the deeree holder posses 
sion as full owner not as mortgagee, and 
that fast would preslude all subsequent 
redemption, 

A desres once granted sannot be shalleng- 
ed on the ground that if is based on a 
nullity ; a deoree based on a void contract is 
good until it is set aside in appeal, ard 
a decrees based on a void mortgage sontract 
sannot be otherwise regarded. 

If then it is only the provision whieh 
provides for conditional sale whieh is void 
we are left with that portion of the agree- 
ment and deoree, which gives the plaintiff 
a right of entry as owner whioh again 
leads us to absurdity, 

But we are left with the question whe- 
ther a compromise, as above described, does 
amount to a fresh mortgage. 

Now, it is quite soneeivable that the parties 
by sompromise should oreate a fresh mort- 
gage by which the terms of the original 
mortgage are extended or modified and the 
eompromise and decree might involve eyen 
a transfer of possession to the mortgagee as 
mortgagee. But where neither on the mort. 
gage sovenant, nor on the compromise, is 
the mortgagee as sush entitled to possession, 
a deeree awarding ‘im possession, if he 
ever gets it, as full owner, sannot be regarded 
as sroabing a fresh mortgage. On the 
eontrary, sush a deoree determines the mort- 
gage either by redemption or by foreclosure, 
Judged by the intention of the parties, the 
transaction was not in the nature of a fresh 
mortgage, for their intention|was that, after a 
further period of graos, the mortgage should 
be determined. Judged by the deoree, the 
same result is arrived at, for the mortgagee 
is given a period of grase to avoid fore. 
closure, but on his failore to avail himself of 
the pericd of grase, the mortgagor secures 
an absolute title with possession, 

It is instruetive to compare a deeree in an 
ordinary suit for foreslosura with that in 
this ease. A reference to Order XXXIV, 
rule 2 of the Code shows that the Court 
must pass a preliminary deoree deolaring 
the amount due and giving the mortgagor a 
period of grase not exeeeding six months 
wherein to pay that amount into Court. 

It would be idle to argue that this deeree 
ereates a fresh mortgage merely beesuse the 
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amount payable is determined and a period 
of grace not contemplated by the original 
mortgage is soneeded. 

In this oase, the Oourt deoreed possession 
but suspended execution for one year during 
whish the mortgagor soald avoid exeoution 
in whole or in part, 

We hold that no fresh mortgage was 
created. 

The mortgagee, took possession as full 
owner (he was entitled to possession in no 
other sapasity) and has been holding as full 
owner adversely ever sinee. We aecsordingly 
aseept the appeal and dismiss the plaintiff's 
suit with sosts throughout. 


h Appeal accepted, 


v 


OALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decaze No. 91 
i ôr 1918. 

April 7, 1920, 
Present:—-Justise Sir Asutosh Mookerjee, Kr., 
and Justice Sir Ernest Fleteher, Kr., 
SURENDRA KRISHNA MONDAL— 
DEFENDANT—APPELLANT 

l versus 
Sreematt RANEE DASSI—-PLAINTIFE -m 


ReEsPonpENT. 

Will—Eaecution, proof of—Burden, how discharged 
—Succession Act (X of 1865), s. 46—Evidence Act (I of 
1872), ss. 68, 164—Sound mind—~Hostile witness, who 
is—~Attesting witnesses, necessity for calling— Unattested 
- alterations in Will—Presumption—Presumption, how 
may be rebutted, : 


The onus of proof lies in every case upon the party 
propounding a Will, and he must satisfy the con.« 
science of the Court that the instrument so pro. 
pounded is the last Will of a free and capable 
testator, and this burden is, in general, discharged 
by proof of capacity and the fact of execution. [p, 
816, col. 2,] 

A hostile witness ig one who from the manner 
in whioh he gives his evidence shows that he is 
not desirous of telling the truth, and when such 
a witness is treated as hostile and examined by 
the party calling him, this must be done to discredit 
the witness altogether and not merely to get rid of 
part of his testemony. [p. 819, col. 1.] 

Although, in order to prove due execution of an 
instrument requiring attestation, it is,in general 
sufficiont, where several witnesses have subscribed, to 
gall one of them, but in the case of a Will, it is 
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desirable that all capable of being called should be 
examined to remove all suspicion of fraud. The mere 
fact, however, that one attesting witness toa Will is 
not called would notinvalidate the Will provided 
there were two attesting witnesses as required by 
law. [p. 821, cols, 1 & 2.] 

Where unattested alterations occur ina Will, the 
presumption of law is that such alterations were 
made after the execution of the Will, but this pre- 
sumption may -be rebutted (1) by direct evidence 
showing that the alterations accord withthe obvious 
intention of the testator, and (2) by internal evidence 
and by inferences drawn from the condition of the 
Will. [p. 822, col. 2: p. 823, col. 1.] 

Appeal against the jadgment of Mr, Justice 


Chaudhari, dated the 28th August 1918, 


Mr, 4. N. Ohaudhari, (with him Mr, 
5, O. Bose), for the Appellant. 

The Hon’ble Mr. T. O. P. Gibbons, Ad- 
vosate General (with him Mr, B. K. Ghose), 
for the Respondent, 


i JUDGMENT, 

MOOKERJEE, J.—Thia appeal is dirested 
against the grant of Letters of Administra- 
tion, with a copy of the “Will annexed, to 
the estate of one Raj Krishna Khan 
who died on the 20th November 1917. 
He was born in 1897 and in 1914 was 
married to a girl twelve years old. At 
the time of his death, he left him surviv- 
ing his mother, his minor widow and an 
infant brother. He was a member of the 
well-known family of Khans of Mankundu 
of the Distriet of Hooghly and possessed 
properties of considerable value, He had 
taken to evil ways very early and was 
addiated to wine and women; for six or 
seven years before his death, he had kepta 
woman of the name of Sosilabala whom 
he did not abandon even after his marri- 
age. On the 4th November 1917, he went 
to Puri for a shange; the party sonsisted 
of five persons besides himself, namely, 
his manager, Bibhuti Bhusan Makerjee, 
his mistress, Susila, another woman of the 
name of Puti, who apparently eooked for 
them, a hanger-on of the name of Binod 
and a sarvant Bipatram Kahar, who had 
been. in his employ for about a year and 
a half, Raj Krishna had been to Pari in 
the year previous and had stayed in the 
house of one Krishna (Chandra Gushika, 
a Panda of the temple of Jagannath. On 
the .oscasion of the sesond visit also, he 
took up his residence in a house of the 
Panda near the gate of ‘the temple. : On the 
15th November Raj Krishna was taken ill 
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at Puri, and it is said that as his sondi- 
tion did not improve he exeouted the dis- 
puted Will on the forenoon of the 1$th 
November 1917. He died the afternoon 
of the 20th November 1917. The party 
returned to Osleutta on the morning of 
the 22nd November. On the 23rd Maroh 
1918, Rani Dasi, the mother of the testator, 
applied for Letters of Administration with 
sopy of the Will annexed, for the use and 
benefit of her infant son, Bankim Chandra 
Khan. The estate was valued at Rs. 3,09,708, 
The applieation was supported by the 
affidavits of two of the attesting witnesses. 
A caveat had been already lodged on the 
27th November 1917, by-Surendra Krishna 
Monda), the father of Bhramarbala Dasi, 
the widow of the deseased. After a pro- 
tracted trial, Mr. Justise Chanduri aame to 
the sonolusion that the Will was genuine 
and had been duly made and attested. 
This sonelusion has been sternuously -as- 
sailed on behalf of the appellant and the 
judgment under appeal has been subjected 
to a searching oritisiam. 

The Wil, as already stated, is 
alleged to have been exesnted on the 
forencou of the 19th November 1917. 
There is practically no svidense as to 
what happened to the testator during the 
first ten days of his stay at Puri; but 
we know this much that his manager, 
Bibhuti Bhusan Mookerjee, who had 
assompained him from Calcutta on the 
4th November, left Puri the very next 
day and returned to Oaloutta, On the 15th 
November, Bipatram telegraphed to Bhibuti 
ng follows: “Babu siek ; moneyless; wire 
money; otherwise come”. Bibhuti, on 
receipt of this message, forwarded Ra. 25 
by money order, and next morning (15th 
November) wired baok : ‘Sent Rs. 25 by 
money order yesterday.” The ease attempt- 
ed to be made ont in the evidence is 
that the illness of Raj Krishna did not 
fake. a favourable term, and he was 
attended, from the 16th November, by a 
medieal practitioner named Haris Chandra 
Rao. On the evening of the 18th Novem- 
‘ber, while Raj Krishna was apparently in 
considerable distress, he expressed an 
apprehension that he might not survive. 
On this Susila began to sry. Thereupon 
Raj Krishna promised to make provision 
for her and asked Bipatram to proeure one 
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or two demi papers so that he might 
make his Will. Early next morning, 
Susila, Puti and Binod went to take a bath 
in the holy tank of Markanda, Bipatram, 
during their absence, prooured the demi 
paper. Raj Krishna distated and Bipatram 
fook down on slips of paper what Raj 
Krishna said. Bipatram, it must be 
mentioned here, did not know how to 
write Bengali and was probably very 
imperfestly acquainted with the Bengali 
language. He assordingly wrote down in 
Kaithi character what was said by his master 
and the result was a jargon of an extra: 
ordinary and unpresedented sharaster, The 
draft was read ont and was altered n 
one respest, namely, as regards the amount 
of maintenanse for the wife of the testator, 
whish was raised from Rs. 40 to Rs, 50. 
Bipatram then copied the contents of the 
pensil draft on the demi paper in ink 
and read out the doeument, His master 
thereafter asked him to make an addition, 
whioh was written out by SBipatram on 
the left hand margin of the doeument. 
Bipatram then signed his name by order 
of his master, and made over to him the 
pencil draft and the demi paper. Raj 
Krishna tore off the draft, kept the demi 
paper under the pillow and asked Bipatram 
to go and feteh the Panda and the Dostor. 
On the way, he met the Ohatidar (an 
officer of the Panda) and requested him 
to send the Panda. He then went to the 
Dostor who promised to sallat1l o’slosk. 
He next went to the Telegraph office and 
sent a message to the manager at Calontta 
in the following terms: “Babu seriously 
ill; moneyless ; come immediately,” This 
telegram, as appears on the fase of the 
message, was handed in at11-30 a.m, and 
reached Caloutta 12-34 r, m. Bipatram has 
sworn, however, that he made over the 
paper to the Telegraph olerk astually muoh 
earlier than the time noted on the message, 
He then returned to the house. The 
Panda, the COhbaridar and the Dootor 
arrived at about 11 o’slook. Raj Krishna 
took out the document from under tho 
pillow. After some eonversation, the doou- 
ment was, at the request of Raj Krishna, 
read out by Bipatram, Raj Krishna then 
exesuted it, affixing his signature in two 
places, once under the main writing, and 


again under the marginal note. The document 
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was next attested by theʻ'Panda Krishna 
Chundra Guehiks, the Oharidar Hari Bandhu 
Mahanti, and the Dostor Haris Chandra Rao, 
it was then plased inside a portmanteau, 
Next morning Bibhuti arrived from 
QGalentta. There has been some controversy 
as to whether Bibhuti was at Puri on the 
19th November, when the Will is said to 
have been exesutéd. Thera is no room 
for doubt that the Dostor is mistaken on 
this point, and the evidence shows son- 
slusively that on reseipt of the telegram 
sent on the 19th November Bibhuti 
started from Caleutta in the evening and 
arrived at Puri the next morning. When 
Bibhuti arrived Raj. Krishna made over the 
Will to him. On that day a telegram 
was sent by Bibhuti to Caleutta in the 
following terms: “Raj Krishna better ; we 
start to morrow; .send Gari”, This 
message war, a8 noted on the telegraph 
form, handed in at 3-5 P. M, and reashed 
Oaleutta at 4-5 r. m, The evidence shows 
that Raj Krishna died that afternoon, and 
there has been mush spesulation as to 
why this false message was sent; it is 
suffieient to say that the point has not 
been satisfactorily oleared up. Bibbuti and 
other members of the party left Puri on 
the 2lst and arrived at. Caloutia the 
next morning. On that very day the Will 
was taken to the Solicitor for the pro- 
pounder. Such in outline is the story of the 
events which are alleged to have taken 
plase at Puri between the 15th and 2Uth 
November 1917, and we have to determine 
whether this version is substantially true, 
There bas been some diseussion at the 
Bar to the burden of proof in this clasa 
of eases where a Will is set up as exeanted 
under unusual cireumstanses, It is suf- 
sient to reaall, in this connection, the observa- 
tions of Baron Parke in Baker y, Batt (1): 


“Tt the party upon whom the burden of 
the proof of any faot lies either upon hia 
own oase, where there is no conflicting 
testimony, or upon the balance of evidense 
where there is, fails to satisfy the Tribunal 
whieh is to deside of the truth of the pro- 
position whieh he has to maintain, he must 
fail in his suit, And thus in a Oourt of 
Probate where the onus probandi most 
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undoubtedly lies upon the party pro- 
pounding the Will, if the sonssience of the 
Judge, upon a sareful and aoourate oon- 
sideration of all the evidense on both 
sides, is not judioially satisfied that the 
paper in question does contain the last 
Will and testament of the deseased, it is 
bound to pronounse ifs opinion that- the 
instrument is not entitled to Probate. And 
1t may frequently happen that this may 
be the result of an inquiry, in oases of 
doubtful oompetence in partieular, without 
the imputation of wilful perjury on either 
sides, or it may be; the Judge may not 
be satisfied on whish side the perjury is 
committed, or whether it certainly exits, ” 

To the same effest ara the observations of 
Lord Brougham’‘in Panton v. Williams (2) : 

“There ia no duty east upon the Oourt 
to strain after Probate, and to grant it 
where grave doubts remain wholly unre. 
moved, and great difficulties oppose them. 
selves to our prograss, whioh we are quite 
unable to surmount. It may suffise to say 
that the proof eminently lies on him whe 
sets up a Will, and further that it is more 
fatal than to his adversary if he leaves 
diffisultias entirely without explanations. It 
is muoh less material that those who seek 
to impeach a testamentary instrament should 
be unable ,to explain sertain things in their 
case and ‘should be foreed to admit that 
their argument is not ip every point oon- 
sistent with all the fasts, than that they 
who seek to establish the Will should give 
no rational, oonsistent or intelligible 
solution of those difficulties whieh enoum- 
ber their suppositions and obstroet the path 
towards the oonolusion they would have 
us arrive at,” 

We have, consequently, the firmly establish- 
ed rule that the onus proband: lies in 
every oase upon the party propounding a 
Will, and, in the words of Baron Parke in 
Barry v. Rutlin (5), he must satisfy the 
consciense of the Court that the instrument 
so propounded is the last Will of a free and 
capable testator. The burden of proof thus 
sast upon the propounder is, in general, 
dissharged by proof of eapasity and the 
fast of exesution and when these have 


(2) (1848) 2 Curt. 530: 168 E, R, 498; Reversed 
1843) 2 Notes of Cases XXI. re 
(3) (1838) 2 Moo. P. 0.450 at p. 482; 1 Ourt, 614 
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been proved, the Court will, under ordinary 
eiranmstanses, assume from them the know- 
ledge of and assent? to the sontents of the 
instrument by the deceased, and, without 
requiring further evidense, will pronounce 
for the “Will. 

Now, in the oase before us, the Will 
was shallenged by the saveator on two dis- 
tinet grounds, namely, first, that the Will 
was not genuine and that what purported 
‘to be the signatures of the deseased on the 
dooument had been forged ; and,” sesondly, 
that the testator had from the 18th Novem- 
ber toa few hours before his death given 
himself up toa bout of sontinnous drinking 
and was not in a fit sondition physically 
on the 19th November to exesnte the 
document, As regards the first of these 
grounds, no serious attempt was made in 
the Oourt below on the side of the eaveator 
to assist the Oourt to arrive at a desision., 
_ On the other hand, the propounder pro- 
dused various signatures of the dessased 
whose genuineness sould not possibly be 
ealled in question. There is a striking 
between the two sets of 
signatures,: but not that absolute identity 
whioh in many instances may furnish 
indieations of deliberate imitation by the 
eareful forger., Mr. Justice Ohandhri, on 
this part of the cass, placed relianse upon 
‘the testimony of Babu Sailendra Nath 
‘Ghosh, a Solisitor of this Oourt, and 
Babu Surendranath Kundu, a Pleader of the 
Alipore Oourt, both of whom had ample 
opportunities of forming an opinion as re» 
gards the handwriting of Raj Krishna, and 
from their knowledge of his signature, 
stated their belief that the signatures on 
the Will wore made by the deseased. Ih 
this Oourt no attempt has been made to 
impeash the validity of this sonolusion and 
we accept the finding that the signatures 
are genuine, 

We have next to sonsider the question 
of testamentary sapasity, that is, whether 
the testator had, at the time, sound ` mind 
within the meaning of sestion 46 of the 
Indian Suoeession Act, The requirements 
of the law on the subject are beyond 
dispute, 

Mere ability to sign one’s name does sai 
nesessarily- imply the possession of the fall 
mental powers requisite for a valid’ dis- 
position of property. Nor is it sufficient 


52 


INDIAN OASES, 


* 817 
to show that the testator was sonseicus 
when he oexeonted the instrament. As 


Cresswell, J., said in Sefton v, Hopwood (4), 

“it is not "sn Misient j in order to make a Will- 
that a man should bə able to maintain an 
ordinary conversation and to answer familiar 
and easy questions, Hse must hava more 
mind than suffisos for that, He must 
have, what the old lawyers oalled, ‘a dise 
posing mind’, he must be able to dispose 
of his property with understanding and 
reason. This does not mean that he should 
make what other people msy think a 
sensible Will or a reasonable Will or a 
kind Will....Bot he must be able to under- 
stand his position ; he mustbe able toappre- 
siate his property, to form a judgment 
with respest to the parties whom he shose 
to benefit by it after death, and if he has 
sapisity for that it suffices.” Sir John 
Nicholl observed in Marsh v. Tyrell (53: “It is 
a great but not an uneommon error to sup- 
pose that, besause a person can understand a 
question put to him and oan give a rational 
answer to aush question, he is of perfest sound 
mind and is capable of making a Will for any 
purpose whatever, whereas the rule of law, 
and it is the rale of sommon sense, is far 
otherwise.” As Redfield, J., said in Converse 
v. Oonverse (6°, “in order to exeoute a valid 
Will, one must have suffisient astive memory 
to re oall his family and bis property and to 
form a rational judgment in regard to the 
deserts of the one, and -the disposition of 
tha other with reference to such deserts.” 
This was emphasised by Hannen, J., in 

Burdstt v. Thompson (7), where he modified 
hia previous observation in Boughton vV. 
Knight (8) :— 

“Whatever is the highest degree of sound- 
ness of mind, is required to make a Will, 
From the scharaster of the ast, it requires 
the sonsideration of a larger variety 
of sirsumstanees than is required in other 
aots, for it involves reflaction upon the 
claims of the several persons who, by nature 
or throngh other oiroumstanoes, may be 
supposed to have olaims on the testator’s 


(4) (1858) 1 F & F. 578 at p 579, 

(5) (1828) 2 Hagg. Hoo. 84 at p. 122; 162 E. R, 793, 
(6) (1849) 21 Ver. :68; 52 Am. Deo, 58, 

(7) (1878) 3 P. & D. 72n. 

(8) (1878) 3 P, & D, 64; 42L,J3. P, 28; 28 L. T, 
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bounty, and the power of considering these 
several olaims and of determining in what 
proportions the property shall be divided 
eamongst the alaimants.’ To the same 
effect are the observations of Erskine, J., in 
‘Harwood v. Baker (9): “A testator must not 
only be able to understand that he is by bis 
Will giving the whole of his property to ore 
object of his regard; but that he must also 
have capacity to somprehend the extent of bis 
property, and the nature -of the slaims of 
others, whom, by his Will, be is exaluding from 
all participation in tbat property; and that 
the proteation of the law ia in no cases more 
needed, than if is in those where the 
mind has heen too much enfeebled to 
comprehend more objects ihan one :” 
_Woomesh Ohunder Biswas v. Rashmohinz Dasi 
(10) effrmed by the Judicial Committee 
in Rash Mohini Dasi v, Umesh Ohunder (11), 
Susil Kumar Banerjee v. Apsari Debi (12). 
This is nota novel rule but is distated by 
plain common sense and has been recognised 
for over three centuries; Marquess of Winches- 
ter’s case (13), Oombe’s case (14). This does 
not imply, however, that the testator muat 
possess these qualities of the mind in the 
highest deores possible, or that he must 
as he 
may formerly have done (hough the mind may 
have been in some degree debilitated and ihe 
momory may have become in some degree 
enfesbled, it is sufisient that there is enough 
left to enable the testator clearly to discern 
and discreetly to judge of all those things 
and all those sircumstences which enter into 
the nature of a rational, fair and just testa- 
ment, [Per Qoskburn, O. J. in Banks v. Good- 
‘fellow (15) siting with approval Den v. 
Vanclere (16)]. Now, in the present case, the 
-caveator spesifically alleged that Raj Krishna 
was, from the effeats of drink, in guoh a 
condition. on the morning of the 19th 
.Novemter that he was really not sompetené 


(9) (1840) 8 Moore P, ©. 282; 18 E. R. 117; £0 R. 


eve 
(10) 21 0. 279; 10 Ind. Dec. (x. s.) 818, 
(11) 25 0. 824 (P. 0.); 25 I. A. 109; 2 C. W. N. 321; 
7 Ser, P. 0. J. 28; 18 Ind. Dec. (N, 3.) £37. 
(12) 27 Ind. Cas. 276; 20 C. L, J. EO]; 19 C. W. N. 
32 
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(18; (15£9) 6 Coke 23; 77 E. R. 287. 

(14) (1606) Moo. K. B, 760; 72 E. R. 888. 
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to make a testamentary disposition. The 
evidence negatives this theory and points to 
the consolasion that even if he was not 
wholly free from the exciting influence of 
drink at the time when the Will was executed 
the excitement, if it existed at that time, did 
not exist in such a degree as to prevent the 
testator from appreciating and understand- 
ing the testamentary ast in all its bearings. 
This would olearly not invalidate the. Will. 
Ayrey v. Hill (17). and Banks v. Goodfellow 


(15), 


The truth is that there was no serious 
attempt to make ont the ease alleged in the 
The aross examination of the wit- 
nesses was rather directed to show that the 
condition of the testator, due to illnese, was 
such that he must have lost testamentary 
capacity, From this standpoint, the oase 
is not wholly free from diffieulty by reason, 
principally, of the mode of examination-in- 
chief and sross-examination of the two impor- 
tant witnesses who were examined on 
commission at Puri. Under Order XVI, rule 
19, Civil Procedure Code, the Panda and 
the Dootor, who resided:at Puri, more than 
200 miles distant from Caloutta, sould not 
be summoned to attend in person and give 
evidence in Court, consequently, a eommissicn 
hed to he jrrued for their examination. We 
regret to observe that the examination-iu- 
ohief, as aleo tke orcss-examination, ` were 
sondasted4 in a manner open to grave, objes- 
tion. Not only were the prossedings ‘unduly 
prolonged, sometimes by an attempt to shake 
the sredit of a witness by introdustion of 
evidence to contradiet him in violation of the 
provisions of section 153 of .the’ Indian 
Evidence Act, but leading” questions were 
put in examination-in chief in contravention 
of other provisions of the law. It has been 
maintained before ua that as the propounder 
was obliged under section 68 of the Indian 
Evidensa Act to oall the attesting witness to 
tbe Will, such witness should be treated as a 
witness ealled by the Court and liable to -be 
oross-examined, as a matter of right, by the 
party siting him. In our opinion, this 
contention cannot be upheld. Sestion 154 of 
the Indian Evidence Act provides that the 
Court mas, in its disoretion, permit the person 
who calla a witness to pot any questions to 
him which might be put in eross-examination 


(17) (1824) 2 Add, 206; 162 E. R, 268, 
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by tbe ‘adverse party. There is, in this 
respect, no distinstion on prinsiple between 
an attesting witness whom a party is obliged 
to call and any other witness whom he may 
cite of his own choise. But the Court may, 
in the exercise of its discretion, be more 
easily persuaded in the former oase than the 
latter, In view of the provisions of the 
Indian Evidense Aat, it is thus plain that there 
is no room for applisation, in this sountry, 
of the view taken in the oases of Bowman v. 
Bowman (18), Jackson v. Thomason (19) and 
Ooles v. Coles (20), that a neoessary witness, 
that is, one whom a party is eompelled to 
call and who may, therefore, be oonsidered 
rather the witness of the Court than of the 
party, as an attesting witness to a Will, | Gill 
v. Gill (21) can be dissredited as of right 
by his own side. It is, indeed, doubtful 
whether the principle resognised in these 
cases, thongh reeently affirmed in Jones v. 
Jones (22), is still good Jaw in England. 
Price v. Manning (23), Phillip: v. Davis 
(24). Per Deane, J. But two important 
points must be borne in mind; first, that 
a witness is aonsidered adverse when, in the 
opinionof the Judge, he bears a hostile animus 
to the party calling him and not merely when 
his testimony contradicts his proof ; in other 
words, as Wilde, J., remarked in Coles y. Coles 
(20), a hostile witness is one who, from the 
manner in which he gives his evidenos, 
shows that he is not desirous of telling the 
truth ; and, secondly, as Lord Campbell, 
O. J., observed in Faulkner v. Brine (25), 
when a witness is treated as hostile and 
cross-examined by the party ealling him 
this must bə done to disoredit the witness 
altogether and not merely to get md of 
part of his testimony. These prinoiples 
have all been disregarded in the examination- 
in-ehief and oross-examination of tha 
Panda and the Dostor. The Oommis- 
sioner sould not exercise the disoretion vested 


(18) (1840.44! 3 Moo. & Rob. 501. 

(19) 11861. 1 B. 485. 745; 31 L. J. Q. B 1h; 8 Jar. 
(N. 8.) 184; 6 L. T. (N. 8.) 104; 10 W. B. 42; 124 R. B. 
734; 121 E. R. 891. : 

(20) 1866) 1 P. & D. 70 at p. 71; 85 L. J.P. 40; 
18 L. T, €09; 14 W. R. 290. 

(21) (1909) P. 157; 78 L. J. P, 60; 100 L. T. 88l; 
53 8. J. 359; 25 T. L. R. 400. 

(22) (1908) 24 T. L. R. 839; 52 Sol. Jo. 699. 

(28) (1889, 42 Oh. D. 872; 58 L. J. Ch, 649; 61 L, 
T. 537; 37 W. R. 785. . 
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in the Court under section 154 of the 
Indian Evidenos Ast, and the mischief 
due to improper cross-examination sould not 
be remedied in the Trial Court, Oonseqaen-, 
tly, very little reliance san be plased upon 
the assertions of the Panda and the Dostor, 
and this was the view adopted by Mr, 
Justica Chaudhuri, We are fortified in ‘this 
opinion by the suspicious alteration in 
the affidavits sworn by these two persons ; 
apparently, ascording to the affidavit as 
originally drawn up, they were prepared 
to dealare that the Will was written at the 
dictation of the testator ; these words were 
subsequently orossed ont for some unexplained 
reason, Notwithstanding this sonclusion, 
there is, however, a substantial residue of 
evidence adduced by the propounder,: and 
we cannot desline to estimate its value and 
effect. 


Bipatram Kahar, the servant who asted 
as goribe, and Susilabale, the mistress, wera 
both examined in Court. Mr. Justise Ohau- 
dburi bas aceepted both of them as witnasses 
of truth, though some of the statements of 
the servant relating to what happened after 
the return of the party to Caloztta may be 
open to doubt. There can be no question 
that, if their testimony is assepted as sub- 
stantially correct, the case for the propoundoer 
is fully established. The respondent has, as 
might be expected, earnestly pressed upon us 
that a Court of Appeal should be extremely 
slow to disagree with the primary Court on 
a question of appreciation of oral evidense, 
and we are not unmindfal that it is always 
difficult for Judges who have not seen and 
heard the witneases to refuse to adopt the 
conclusion of faot of those who have. Re: 
ference may, in this sonnection, be made to 
the observations of Sir Richard Ooush in 
Shama Oharan Kundu vy. Kheltromont Dasi 
(26), and of Lord Collins in Shunmugaroya 
Mudaltar v. Manika Mudaltar (27), where he 
quotes with approval the words of Lindley, 
M R, in Ooghlan v. Oumberland (28); sea 
also the graphic description given by Sir 


(26) 27 C. 521 (P. O.); 27 I. A. 10; 2 Bom. L, R. 
568; 40. W. N. 501; 7 Sar. P. O. J, 638; 14 Ind. Deo, 
N. 8.) 842. : 

(27) 3 Ind. Cas. 799; 32 M. 400; 36 I, A. 155; 10 
C L. J. 276; 1) Bom. L. R. 1206; 6 M. L. T, 304; 19 
M. la d. 640 iP, ©.), ji 
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John Coleridge, of the difficulty of appreoiat- 
ing the value of oral’ testimony from the 
written resord ; Reg. v. Bertrand (29). No 
aseful purpose would be observed by an 
attempt to formulate a general principle 
applisable ta all snah oases where appresia- 
tion of oral testimony is sonoerned. The 
desisions reviewed in Lalliee Mahomed v, 
Dadabhat Jivanji Guedar (30) show that two 
eonflisting view points have to be reoonsiled, 
Hamely, on the one hand the undoubted 
duty of the Court of Appeal to review the 
recorded evidence and to draw its own 
inferenses and sonslasions, and, on the other 
hand, the unquestionable weight whish might 
be attashed to the opinion of the Judge 
of the primary Court who had the advantage 
of seeing the witnesses and noticing their 
look and manner. In the present sase we 
have sarefully sorutinised the testimony 
of Bipatram and Susila in the light of the 
rearching oritisiems made by Mr, Chaudhuri, 
We have not overlooked the position in 
life of the two witnesses; but, olearly, it 
sannot be affirmed as a general rule that 
a person is not trustworthy because he is 
in reeeipt of a small salary, or that a woman 
is not reliable as a witness beeause she 
is defisient in virtue. The statements of 
these two persone, so far as an opinion may 
be formed from the written record, have on the 
whole the ring of truth. Bipatram takes 
no benefit under the Will; Susila no doubt 
reeeives an annuity of Rs. 40 a month and 
there isa direotion for payment of all ber 
debts, The oireumstanoa that she is a legatee 
under the Will and was with the testator on 
the day the Will was prepared, must no doubt, 
on well established prinoiples exaite to some 
extent the suspision of the Court and eall 
upon it to be vigilant and jealous in examin: 
ing the evidense in suppport of the instru- 
ment, Barry v., Butlin (8), Baker v. Bati 
(1), Tyrrell v. Painton (81), Gopessur Dutt v. 
Bissessur Dutt (32). But it aannot be over- 
looked that she was not present in the house 
when the Will was prepared under the direc- 
tion of the testator. She was not in the room 


(20) (1867) 1P. O. 520 at p. 535; 4 Moo, P, C. 
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when the Will was executed; she bas not 
propounded the Will and apparently has not 
interested herself in these proceedings ; and, 
finally, the amount of the annuity granted 
to her is practically insignificant in relation 
to the value of the estate left by her para- 
mour., The desoriptions given by the servant 
and the mistress are substantially in agree- 
ment, and the minor diserepansies pressed 
upon our attention only tend to show that 
they are not tutored witnesses. On their 
testimony, the Court may justly base the 
conclusion that Raj Krishna had testamen- 
tary capacity when the Will was prepared and’ 
exeeuted. No doubt, the evidence shows that 
he was very ill and possibly his suffering 
was acoute. Bat the manner in which he 
gave diresctions for the preparation of the 
Will shows that his mental faculties were 
unimpaired. 

Mr Ohaudhuri, who has argued this appeal 
with great sare and earnestness, has, however, 
very properly emphasised what he oalled 
improbabilities and suspicious sirenmstances 
and has pressed us to rejaot as untrust- 
wortby the evidence addused in support of 
the exeoution of the Will by a testator of 
sound disposing mind, The respondent 
on the other hand, has sontended that the 
Conrt’ shoold not allow its desision to be 
affected by sonsideration of probabilities, 
when there is direot positive testimony to 
ruoport the ease for the propounder ; and has 
in this sonneation relied upon the decisions 
of the Judisial Committee in Bombay Cotton 
Manufacturing Oo. v. Motilal (33), and 
Ohotey Narain Singh v, Ratan Koer (34). In 
the firat sase, Sir George Farwell, said : 

“The Appellate Court refused to assept as 
conolusive the judgment of the lower Court 
as to the veracity of the witnesses. It ia 
doubtless trne that on appeal the whole oase, 
inolnding the faote, is within the jurisdiotion 
of the Appeal Court, But, generally speaking, 
it is undesirable to interfere: with the find- 
ings of faot of the Trial Judge who sees and 
hears the witnesses and has an opportunity 
of noting their demeanour, especially in 
oases where the issue is simple and depends 


(88) 29 Ind. Cas. 229; 89 B, 886; 42 I. A. 110; 19 
O, W. N. 617; 17 M. L. T. 408; 28 M. L., J. 693; 21 
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on the eredit whioh attaohes to one or other 
of eonflioting witnessęs. Nor should his pro- 
nouneement with respest to their eredibility 
be put aside on a mere aaloulation of probabil- 
ities by the Court of °Appeal, In making 
these observations, their Lordships have no 
desire to restrict the discretion of the appel- 
late Oourts in India inthe sonsideration of 
evidence. They only wish to point out that, 
where the issue is simple and straightfor- 
ward, and the only question is whieh set of 
witnesses is to be believed, the verdict of a 
Judge trying the case should not be lightly 
disregarded.” 

In the second case, Lord Watson, said: 

' The theory of improbability remains to be 
considered; and the first observation whish 
their Lordships have to make is that, in order 
to prevail against such evidence as has been 
adduoed by the respondent in this oase, an 
improbability must be olear and cogent; it 
must approach very nearly to, if it does not 
altogether sonstitute, an-impossibility, ’ 

_We shall, sonsequently, refer to the shief 
sirsumstances whioh, according to the appel- 
lant, make the ease for the propounder so 
improbable and suspicious as to justify the 
rejection of the positive evidence as son- 
sosted and unreliable. 


Ae regards the surrounding siroums tanoes, 
it is urged that as the testator might easily 
have seoured the servioes of a competent 
lawyer at Puri (where there is a Distriot 
Bar) he could not have relied upon a servant 
on small pay who was ignorant alike of the 
langnage and of the soript used by Bengalis. 
This, no doubt, isa matter for legitimate 
comment. But to assert that what is 
alleged to have been done was im- 
possible, is a proposition whioh verges too 
slosely on the absurd to be seriously 
entertained. Onthe other hand, it would 
not be surprising if Rajkrishne, who had 
gone to a strange plase with a mistress, felt 
reluctant to sall in the aid of a respsctable 
Pleader or Mukhtear. Asregards the witnes- 
ses, the persons who are alleged to hava 
attested, are precisely the men who might be 
expected to do so—the Panda,under whogs pro» 
tection, as it were, the testator had taken up 
his residence, the Charidar, an offiser of the 
Pauli, the Dostor who attended him, and 
his own trusted servant. The omissioh to 
examine the Charidar has been justly eom- 
mented upon, For, although where an in- 
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atrament requiring attestation is subseribed 


by several witnesses, it is in general sufficient 
to gall only one of them (Indian Evidenoe r 
Ast, seotion 68), in the ease of Wills it is desir- 
able that all sapable of being salled should 
be examined to remove all suspision of fraud: 
f Macgregor v. Topham (35), Andrew v, Motley 
(36), Hindson v. Kersey (87)], It has, indeed, 
been suggested that the Charidar has been 
kept bask, besause he did not attest the 
Will at the time of exesntion, but only affix- 
ed his signature later. This, if true, is not 
of mush moment; the validity of the Will 
is not affested thereby, provided it is estab- 
lished that there were two attesting witnesses 
as required by Jaw. Nor san importanse be 
attached to the failure to examine the oook 
and the hanger-on, Further, we are not prepar- 
ed to attach any weight fo the auggestion 
that the Will was prepared on the 20th 
November, after the arrival of the manager, 
Bibbuti Bhusan Mukerjee, from Oslontta, 
This rests on a very slender basis, namely, 
the statement of the Dostor, made with oon. 
siderable hesitation, that Bibhuti was presant 
at the time when he attested the Will. Wa 
cannot ignore the fact that this hypothesia 
was not put forward in the caveat, which 
was filed after the legal advisers of both 
parties had visited Puri, as they did shortly 
after the Will had become known in Calcutta, 
The attestation slause signed by the Doastor 
states expressly that the document was 
signed by the testator at 1130 A.M. on 
the 19th November. Consequently, there 
is no room for possible contention that tha 
Will was manufactured by Bibhuti after his 
arrival from Caloutta, and either after the 
death of the testator or sp soon before hia 
death that he must hava lost all testamen. 
tary capacity by that time, We must hold, 
then, that the Will was prepared, executed, 
and attested on the forenoon ofthe 19th No. 
vember and sould not have been inspired by 
Bibhuti. 

As regards ths oontents of the Will, we 
have to examine the argument that the dig. 
position is so improbable that ib sould not 
have been made by 8 person in the position 
of the testator. The disposition may ba 
summarised as follows:—(1) an annuity of 


Rs. 50 a month to the wifecf the testator ; 
(35) (1850) 3 H. L. C, 182 at p 155; 10 E. R. 51, 
(86) (1862) 12 C. B, (N. 8.) 514; 32 L. J. O, P, 128; 

133 R. R. 421; 142 E. R. 1243. 

(37) (1785) 4 Burn. Ecc, L, 116 at pp. 119, 120. 
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(2) an annuity of Rs. 40 a month to his 
mistress and payment of all her debts, and 
(3) an annuity of Rs. 225 a month to his 
manager, Bibhuti Bhusan Mukerjee, who ie, 
in additior, released from liability to account 
in respect of certain expenses inaurred, and (4) 
bequest of the residue to his infant brother. 
It may be conceded that, in view of the income 
of the estate, the amount of the allowance 
fixed for the wife does look inadequate. But 
it must be remembered that the unhappy 
girl was not much of a wedded wife to the 
depraved young man, who, from before his 
marriage, had led a life of Cebauchery and 
habitually indulged in wine and women. 
Further, there was no one present at Puri 
who bad the remotest interest in reducing 
_ the allowance of the wife. The annuity for the 
mistresa as also the provision for discharge 
of her debts do not seem to be over liberal, 
when we remember the deep attachment the 
testator felt towards her and the length of 
time they had lived together; there is, at any 
rate, no indisation that she exersiged any 
undue influence on the young-man in this 
matter. The provisions made for the mana- 
ger as also his release from liability to 
account, have naturally formed the subjest 
of strong comment, and are unquestionably 
saleulated to rouse suspision. But it is plain 
that the manager was not at Puri when the 
Will was prepsred and had no opportunity 
to influence the judgment of his master at 
that time. On the other hand, the evidence 
shows that he was a valued and trusted 
officer who had seoured for his master the 
enjoyment of his share ef a valuable estate 
after it had been freed from every inoum- 
brance. It is not for the Court to plaoe 
itself in the position of the testator and to 
determine whether the master had set an in- 
ordinate value on the servises of his officer ; 
much less shonld we determine the amount 
_of the sums whish passed through his 
hands, as a question may hereafter 
arise as to the extent to whieh he has 
been absolved from liability, We only hold 
that the disposition in his fayour was not 
so improbable as to verge towazds impos- 
sibility. We have, finally, the residuary 
devise in fayour of the brother. It is not 
suggested that there was any body present 
at Puri who sould have moved the testator 
in favour of his minor brother. This dis. 
position, at any rate, must haye been the 
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aot of the testator, influensed by obvious cone 
siderations of the ultimate preservation of 
the family estate, whieh would otherwise, 
pass into the hands of the minor .øohildless 
widow, liable to ast finder the guidanes of 
her paternal relations. We sannot also over- 
lock the significant faot that there was not 
even a small legacy in favour of the trusted 
servant Bipatram. Upon an examination of 
all tbe provisions of the Will, it is impossible 
for us to hold that they are so nunatural and 
unreasonable that they sould not possibly 
have been made by a person with a sound dig» 
posing mind in the position of the testator. 
There remains one objection which, though 
it looked formidable at one stage, does not 
require elaborate consideration, Attention 
was drawn to the fact that the word “Sthabar” 
(immoveable property) in the Wil, looked like 
an interpolation, and spesifis evidence, it was 
said, must be addused to show that the- inter- 
polation was made before exesntion and atteg. 
tation. The alteration is admittedly not 
initialled as contemplated by sestion 58 of the 
Indian Sucsession Act. Now it is well 
settled that where unattested alterations 
osour in a Will, the presumption of law ia that 
such alterations were made after the exeou- 
tion of the Wil, and, in the absenoa of 
evidence rebutting the presumption, Probate 
will be granted of the Will in the original 
state, omitting the alterations. This rule 
has been affirmed by the Judicial Committee, 
Ocorer v. Beckett (88), Greville v, Tylee (39) 
and has been subsequently followed, Sykes, In 
tke goods of 140), Adamson, In the goods of (41) 
and Fandurang Hart Vaidya v, Vinayak (42), 
The present sase, however, is free from 
diffiaulty ; there is positive evidenoe that the 
Will, as it now stands, was’ read over in ita 
entirety before the testator exeouted it. The 
presnmption mentioned is,sonsequently, rebut. 
ted by direst proof, and this ascords with 
the obvious intention of the testator, who 
wished to make a disposition of hia entire 
estate and not die intestate in respest of the 
most valuable portion thereof. It may be 
added that the presumption may be rebutted 


not merely by direst proof, but also by 
(38) (1844) 4 Moo P. O. 419; 10 Jur, 931; 59 R, R. 

871; 138 E. R. 865. 

aoe (1851) 7 Moo, P. O, 820; 83 R. R, 57; 13 B. R. 


(46) (1878) 3 P, & D. 28; 42 L.J. P. 17; 28 LT, 
142; 21 W. R. 416, 

(41) (1875) 3 P. & D, 253 at p. 255, 

(42) 16 B, 652; 8 Ind, Dec, (N. s,) 918. 
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internal evidense and by inferences drawn 
from the condition of the Will, Hindmarch, In 
the goods of (43), Oadge, In the ‘goods of (44), 
Tonge, In the goods of (45). As regards che 
marginal note also, there is no real diffisulty ; 
it was signed by the testator, and on the 
evidence, had been written out before exesu- 
tion and attestation. 

Finally, Mr. Chaudhuri bas made almost 
a grievances that the manner in whieh the 
learned Trial Judge intervened with questions 
during the examination and srosa-examination 
of witnesses, misled him and left him under 
“the impression that the Oourt was not pre- 
pared to acsept the statements made by the 
witnesses soncerned. This is obviously not 
a matter which can be sət right on appeal, 
unless, indesd, it is established that the 
intervention. of the learned Judga with 
questions with a view to slear up obseurities 
to fll.up lacurs, fo supplement defisiensier, 
and generally to elisit the truth, exoaeded the 
bounds of even the aomprehensiva provisions 
of section 165 .of the Indian Evidence Act 
and so impeded the legitimate work of Counsel 
engaged in the oause as to amount to a 
mis-trial, leading to failure of justice, This 
has not been, and, on the resord as it stands, 
sannot be, urged. But it is manifest that during 
the progress of the trial, itis not wise for 
Counsel to anticipate the final opinion of the 
Judge even as to the verasity of a witness 

which may have to be jugded, not solely from 
his individual statemente, but from his testi- 
mony taken in sonjunstion with al! the other 
fasta brought out in the Court of litigation. 

After the most anxious consideration we 
have been able to give to this case, we have 


arrived at the sonslusion that Mr, Justiee 


Ohaudurihas rightly pronounsed in favour 
of the Will and that the appeal must conse- 
quently be dismissed. 

As regards the oosts of the appeal, we 
direat that the sosts of both the parties be 
paid ont of the estate. The oase is by no 
means free from difficulty and, in view of 
the sourse whioh the trial took in the Court 
balow, we saannot hold that the appeal was 
not justified 

FLETES, J.—I agree. 


` 


Appeal dismtsred, 
(48), (1866) 1 P. & D, 807 at p. 308; 36 L. J. P. 24; 
T, 391. 


15 

(ain (1868) 1 P. & D. 548; 87 L, J. P. 16; 17 L, T, 
484; 16 W. R. 406 

(45) (1866} 66 L. T. 60. 


LOWE BURMA OHIEF COURT. 
First Civic Aepeat No, 124 or 1919. 
Fabruary 11, 192). 

Pressnt :—Sir Daniel Twomay, Krt., Chief 
Judge, and Mr. Jostise Youny. 
Tae RANGOON MUNICIPAL 
OOMMITTERE — DEFENDANT —APPELLANT 
versus 
Tas BURMA RAILWAYS COMPANY, 
LIMITED AND OTHERS — PLAINTIFF 3 — 
RESPONDENTA, 


Burma Municipal Act (IIE of 1893), s 98—~Duty 


of Municipality to remove and dispose of night soul, 
awhether imperative—Nuisance committed by Municipali. 
ty—Injunclion to restrain nuisance, 


Per Twomey, C. J.—Section 93 of the Burma 
Municipal Act does not impose an imperative duty 
upora Municipality to remove and dispose of night 
soil” [p. 836, cols. 1 & 2.] 

Per Young, ‘J.—Section 98 of the Burma Municipal 
Act imposes upon a Municipality the duty both of 
removing and disposing of night soil. [p. 839, col. 2.) 

Per Curiam.—The Legislature did not contemplate 
a nuisance as the necessary result of a Municipal 
Committees exercising the powers conferred upon it 
by section 98 of the Burma Municipal Act, There- 
fore, if a nuisance is committed by a Municipal 
Committee in removing or disposing of night soil 
under that section, itis liable to be vastrained by 
injunction. [p. 840, col. 1.] 

Appeal against the following judgment of 
Robinson, J., in Civil Ragalation No. 322 of 
1918, dated the 29th June 1919, on the 
Original Side, 

Ropinsox, J.——The defendant Osmmittee 
have sinse 1890 osoupied a plot of land in 
the angle batwaen Strand Road and First 
Strest and in 1891 thay established thereon 
a night soil depos. The plaintiff Railway 
Company oooupy a plot af land the other 
side of First Street to this derdt, and they 
hava erested thereon Jamadars’ and alerks’ 
quarters for ossupation by members of their 
ataf. The 2nd and 3rd plaintiffs ara goods 
slerks inthe employ of the Railway Company 
living in these quarters whish abut on First 
Street. The quarters were erasted some two 
yaars after the night soil dep6$ was brought 
into operation. 

Early in 1998, the Railway Company 
bagan to oomplain of the smell from the 
depot and, on the 3rd February 1908, wrote 
to the Health O fiiser saying that the smell had 
baen actually gatting worae and had latterly 
inereased to such an extent that the clerks 
had vasated their quarters and men sould 
not be indused to livs there. It was asked 
if anything could be dons to abate the 
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nuisanoe. On the llth February the Health 
Offiaer replied that there is bound to bea 
oertain amount of nuisance in oonnestion 
with a might soil .depdt; he admittd 
that the nuisance had been worse on two or 
three oscasions resently because of blookages 
having casurred but said his department was 
doing its very best to diminish the nuisance 
somplained of. On the 29th May 1908 the 
Railway Company again wrote to him that 
the stench was reported to be unbearable 
when the night soil sarts were being emptied 
as the prevailing wind blows from the resciver 
towards the quarters; that it had also been 
reported that during the last year or 80 
there had been a sonsiderable inerease of 
sickness, especially bowel somplaints in 
this ares ‘whieh was put down to the 
smell, It wasstated that the Chief Medisal 
Officer of the Railway was of opinion that the. 
present. state of affairs was not merely a 
-nuisanee, but dangerous to the health of 
the surrounding sommunity, and it was 
asked that the Municipality should take 
active measures to abate the nuisanos, On 
the 8th June the Health Offiser replied 
that. the problem of disposing of the night 
soil of a very large area with the least 
‘possible amount of nuisance was obviously 
a diffoult one, and that its solution was likely 
to be expensive. He said the Engineer 
was preparing plans and estimates for such 
a reconstrustion of the derêt as would 
probably greatly diminish the nuisance some 
plained of, 

There the matter seems to have rested 
for the time being, but on the 12th De. 
somber 1910 the Railway Company wrote 
forwarding a letter from their Ohief Medical 
Officer and asking that active measures to 
abate the nuisanse complained of might ba 
taken at an early date. The Chief Medical 
Officer who stated that he had visited the 
depdi while operations were baing carried 
on expressed .the opinion that if amounted 
to & nuisance which rendered the 
quarters uninhabitable; that the nuisanes 
has not in any way Giminshed, and that 
if the night soil dey 64 continues 
-to be used that portion of the railway 
land should not be used for railway quar. 
ters. The Health Officer replied on the 
23rd Desember 1910 that from their nature 
-if was impossible to render night soil de; dig 
entirely free from offense but that the 


Ohief Engineer had resommended alterations 


-whioh it was hoped would be shortly carried 


oufand should considerably mivimise the 
nuisanee, There again the matter was allowed 
to rest, but on thee 23rd Mareh 1914 the 
Railway Company wrote to the President 
of the Munisipality calling his attention to 
the previous sorrespondense by whioh they 
had heen endeavouring to get something 
‘done to improve the state of affairs and saying 
that eaoh time they had been put off with 
promises. They stated that their Chief 
Medical Officer had again reported that 


nothing whatever had been done to do away 


with the nuisanse which was a very serious 
one and rendered the quarters uninhabitable, 
and asked what the Committee proposed to 
do in the matter. On the 4th April the 
Seoretary of the Municipality replied that 
the Municipality had made several oostly 
experiments at another deré$ with the 
object of mitigating the nuisanee but that 
the resnlts hadso far disappointed expesta- 
tions ; that further experiments are being 
tried ; that if they proved suscessful they will 
ba introduced at the deô! at Keighley 
Street ; that, in the meantime, very strict 
supervision was kept over the work sarried 
ont at the derd}, and that everything 
that could be done to reduce the nuisance was 
being done. On the &th May the Railway 
Company again wrote that the matter seemed 
to be no nearer solution than when it was 
first raised and reiterated that the derdt 
was a nuisansoe and rendered the quarters 
uninhabitable, and that if the nuisance 
eannot be mitigated within three months it 
would be necessary to appeal to higher 
authorities against further use of the site 
as a derô: for dumping the night soil. On 
the 3rd Desember 1914 the Railway Com. 
pany forwarded another report from their 
Ohief Medical Ofiser- and asked if the 
Committ&e wished to make any remarks on 
the subject before the matter was placed 
in the hands of their lawyers. On the 7th 
Desember the Committee replied that they 
could not admit that the sonditions at the 
depot were as bad as represented or that it 
was indifferant with regard to effecting any 
reasonable improvement that may be suggests 


-ed. It was said that if had been desided 


to repave the deçós with stone setta which 
would result in s sonsiderable abatement 
of the nuisanee and that until some pras- 
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tioal alternative to night soil derêt is sug- 
gested the Municipality was notina position 
to dispense with them, On the 16th Maroh 
1918 the Railway wrote giving notice of 
guit under seation 42e¢of the Burma Munioi- 
pal Act for an injunction to restrain the 
nuisance and for damages by way of sompensa- 
tion. 

The plaint sets out the existenee of this 
night soil de;6: for the purpose of trans- 
ferring night soil from sarts in whioh it is 
oollested to one of the Munisipal drains, 
lt alleges that suoh transfer takes plase 
every nightand gives rise to an intolerable 
stench and noxious vapours whioh spread 
themselves over the lands ossupied by the 
plaintiffs corrupting the air and rendering 
the quarters unfit for human habitation. It 
alleges that the sause of action is a continuing 
osuse and prays foran injunction restraining 
the defendant Committee from so maintaining 
and aonducting suoh der} as to constitute a 
nuisance ; such farther and other relief as on 
the premises shallseem just and for the costs 
of the suit. The Municipal Committee iu 
their written statement deny the allegations 
of fact as to the stensh and noxious 
vapours; deny entirely that the quarters 
are rendered unfif for human habitation ; 
allege that every eare is taken that no 
unreasonable smell shall arise. They admit 
that the Radway Company-had oalled upor 
them to abate the nuisanos and they plead 
that the plaintiffs are not entitled to suaseed 
by reason of their acquiesense and delay in 
taking action and by the faot that they 
are barred by limitation, They plead that 
plaintiffs are not entitled to an injunotion 
28 the balance of publis convenience requires 
that the operationa somplained of shall be 
carried out and by reason of the fast that 
no more suitable plase exists in Rangoon 
for transfer of sewage from the night soil 
carts to the sewer. They pled#d thst no 
cause of astion lies against them by reason of 
statutory aathority given for the provision of 
the said site for disposal of sewage. Lastly, 
they plead that the operations haye been 
carried out lawfully, in good faith and with 
due eare and attention and that, therefore, no 
guit is maintainable. 

I framed issues as to whether a nuisance 
was committed; as to whether the de- 
fendant Oommittse were exempted by 
statutory authority from being sued; as to 


the alleged acquiessense and delay; as to 
the question of the balanse of publie son- 
vanienee, and as to whether sestion 42A of 
the Act justified the plea that no suit was. 
maintainable. 


I will first deal with the question of 
statutory authority as given bythe Burma 
Manieipal Act and whether the defendant 
Committee is, therefere, not liable to be sued 
for aninjanction. The defendant Committee 
claims that the Ast imperatively requires 
tham to provide for the disposal of offensive 
matter ; that to do so is not possible with- 
out sreating some nuisansa and that this 
must have been realizad by the Legislature 
which, therefore, when enagting this provision, 
must have sontemplated interference with 
private rights, It urges that its operationa 
are not for gain but solely for the publie 
benefit and that in respect of night soil 
their duty is so obvijusly imperative that 
the rights of individuals must be subordi- 
nated to the advantage of the sommunity 
as a whole. The general priueiple on whioh 
this claim to exemption rests ia well 
recognized and has frequently reseived 
judisial expression, In respeot of acts giving 
powers to construct a railway it is pointed 
out by Lord Halsbury, Lord Chancellor, at the 
end of his judgment in London and Brighton 
and South Railway Company v. Truman (1) 
that they ‘were assumed to establish the 
proposition that the railway might be made 
and ‘used whether a nuisanoe were sreated 
or not.” And this is so althongh the 
Railway Oompany works for the gain of 
its share-holders as a scommersial adventure, 
There is next the oases where powers ara 
given to Companies, such as, Gas and Elestrie 
Lighting Companies. In respeet to them 
no sush assumption scan be made. It ig 
true their operations may result in great 
convenierca to the public at large but they 
are earried out primarily for the pecuniary 
advantage of the share-holders and it is 
for them to prove affirmatively the 
exception they may olaim. Lastly, we 
have the oases of OCorporationa and publi 
bodies not working for private gain but 
primarily for the publio good: In the 
oase of the last class, amongst whioh a 
Munisipal Committee is insluded, no right 


(1) (1886) 11 App. Cas. 45: 55 L, J, Ob, 354; 54 
L, T, 250; 34 W. R, 657; 60 J, P, 388, 
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to sreate a nuisanee or to interfere with 
private rights is to be assumed and if musi 
bs proved that they are entitled to exemptioa 
from an astion to reatrain them, The onus 
of ‘proving this is on them, and it sannot 
be slaimed that they some without proof 
within tbe rule allowed inthe sase of Railway 
Asts. To establish this ib ig snffisient to 
refer to passages in the judgments in the 
Metropolitan Asylum District v. Hill (2) where 
Lord Blackburn says: “It is clear that the 
burden lies on those who seek to establish 
that the Legislature intended to take away 
the private rights of individuale, to shew 
that by express worde, or by nesessary im- 
plisation, such an intention appears,’ ~and 
Lord Watson asys: “The onus of proving 
that the sreation ofa nnisanee will bs the 
inevitable result of carrying out the dires- 
tions of the Legislature, lies upon the 
persons seeking to justify the nuisance,” 
As to the law sapplisable to the slaim to 
exemption, that is made it is seb out clearly 
in this authority and I need not refer to 
the other cases in whioh it has also been 
laid down, Lord Selborne, Lord Chansellor, 
deals with the Act then under consideration 
and he says: "If express words,’ or neses» 
sary implioation and intendment, must be 
shown, in order to authorizes the Poor Law 
Board, or any managers ofan asylum, to 
oreate & nuisance, in the exercise of the 
dissretionary powers given $o them, I san 
find none in this Statute. - 


“The result is : (1) That this Aot does 
not nesessarily require anything to be done 
under it which might not be done without 
causing a nuisance; (2) That as to those 
things whioh may or may not be done under 
it, there is no evidence on the fase of the 
Act that the Legislature supposed if to be 
impossible for any of them to be done (if 
they were done at all) somewhere and 
under some sirsumstances, without creating 
a nuisanes;and (8) That the Legislature 
bas manifested no intention that any of 
these optional powers, as to asylume, should 
be exersised at the expense of, or so as to 
interfere with, any man’s private rights,” 
and again: “If the Legislature had authoriz- 
ed some sompulaory interference with private 
rights of property, within losal limits which 


(2) (1881) 6 App. Cas. 193; 50 L. J, Q; B. 868; 44 
L. T, 638; 29 W. B. 617; 45 J. P, 664, 


it might hava thought fit to define oe 
the purpose of establishing this asylum to 
ba usedfor the reseption of patients suffer- 
ing from small-pox or other infestious 
disorders, and had povided for sompensa- 
tion to those who might bs thereby 
injariously affested (in Bush oases ard under 
such conditions as it might have presoribai) 
the present cise might hava baen like 
Rez v. Peasa (2) and the Rammorsnith anl 
Oity Railway ṣẹ. Brand (4. Nə parson 
outside the statutory line of compensation 
even if the, use of the asylum in the manner 
authorized by the Statute had been produative 
of serious damage to him, sould then have 
obtained any relief or remedy, upon the 
footing that what the Statute anthorized was 
a legal nuisances to himself, or, in 


an actionable wrong. Bunt the oase is 


' different, when (as here) no interference at 


all with any private rights is authorized, 
and no plase, or limit of space, is defined 
within whieh the establishment of sush an 
asylaom is made lawful”, - Lord Blackburn 
says: “TI think that the oase of the Hammer- 
smith and Oity Ratlway v. Brand (4) in your 
Lordships’ House, settles, bayond sontroversy 
that where the Legislature dirests that a 
thing shall at all events be done, the 
doing of whiob, if not authorized by the 
Legislatura, would entitle any one to an 
action, the right of action is taken away. 

at 


. « . The Legislature has very often 
interfered with the rights of private persons, 
bat in modern times it has generally given 
compensation to those injured ; and if no 
compensation ig given if affords 8 reason, 
though not a sonslusivé one, for thinking 
that the intention of the Legislature was, 
not that the thing should be done at all 
events, but only that it should be done... 
without injury to others. What was the 
intention of the Legislature in any particular 


-Aot is a “question of the sonstrustion of 


the Aot.” Lord Watson, after pointing out 
that it was not asserted that express 
power of authority to that effest had been 
given by the Act but that the sontention 
was that, having regard to the nature of 
the publio duties laid upon the appellants, 


(3) (1832) 4 B. & Ad.80; I N. &M, ai 2 L. J, 
(N. s.)'M. O. 26; 38 R. R. 207; 110 E. R. 3 

(4) (1869) 38 L, J. Q. B, 265; 4 H. L, A 21 L.T, 
288; 18 W. R, 12, 


itself - 
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and the necessities of the ease,it must, on 
a fair aonstrustion of the Ast, bs held 
that the Lagislature did intend them to 
exeraise, and authoriz3 them fo exaroiss, sueh 
powers, says: I seee no reason to doubt 
that, wherever it san be shown to be 
matter of plain and necessary implieation 
from the language of a Statute, that the 
Legislature did intend to confer the spesifis 
powers abova referred to the resnlt in law 
will be precisely the same as if these powera 
had been given in express terme, ‘And I 
am disposed to hold that if the Legislature, 
without spesifying either plan or site, were 
to prescribe by Statute that a publio body 
shal), within oertain defined limits, provide 
hospital acsommodation for a clasa or classea 
of persons labouring under infectious disease, 
no injunction could issue against the use of 
an hospital established in pursuance of the 
Ast, provided that it were gither apparent 
or proved to the satisfaction of the Oourt 
that the directions of the Ast «ould not 
be complied with at all, without sreating 
a nuisance. In that oase, the neasssary 
result of that which they have direated to 
ba done must presumably have bean in the 
view of the Legislature at the time when 
the Act was passed, 

“On the other hand, I do not think 
that the Legislature oan be held to have 
sanctioned that whioh ia a nuisanes at 
Common Law, exeept in the saae where it 
has anthorizsd a certain use of a apasifis 
building in a specified position, which san. 
not be so used without oseasioning nuisance, 
or in the case where the partieular plan 
or losality not being preseribed, if has 
imperatively dirested that a building shall 
be provided within a oertain area and so 
used, it being an obvious or established faob 
that nuisance must be the result.’ Then, 
after dealing with the question of onus 
whish lies upon the person olfiming to 
justify the nuisance, he continues: “Their 
justification depends upon their making good 
these two propositjons—in the first plaoe, 
that such are the imperative ordera of tha 
Legislature ; and, in the sesond place, that they 
cannot possibly obey those orders withont 
infringing private rights.” 

I will next consider the provisions of the 
Barma Municipal Act to see whether they 
are such as justify the olaim of the defend- 
ant Committee in the light of these exposi- 


tions of the law applisable, Seotion 98 of 
the Ast provides for spesial sonservan3y in 
oartain towns aud lays down that the Com: 
mittes of any Manisipslity to whish the, 
Loa3al Government may apply the provisions 
of the section shall provide for the sleansing 
of all strest drains and publies places within 
the limits of the Munisipality, and the remo 
val therefrom of all refuge and rubbish and 
shall provide for the removal of all house 
refuse. Snab-sesation (2) enasts— The Oom- 
mittee shall provide within the limits of the 
Manisipality sitea and plasas for the aolles- 
tion, deposit, or disposal of all refuse, rub- 
biah, and offensiva matter: provided that 
the Local Government may require the 
said Committes in lieu of, or in addition 
to, sush sites and plases, to provide sites 
and plasss for sush deposit and disposal 
beyond suoh limits.” Sub-seotion (3) əm- 
powers the Committea to require owners 
or osoupiers of premises to provide proper 
receptacles for oollesting and kesping refuse 
rubbish and offensive matter prior to 
removal, This sestion was applied to the 
Munioipality of Rangoon on the Ist July 
1898, Sub-sastion (2) is clearly imperative 
in its terms and the Oommittes is left no 
option. It has to provide sites and places 
for the disposal of offensive matter. A 
discretion ia given to the Oommittes as to 
the exact location of suoh sites and plases 
but they must be within the limits of the 
Municipality, The proviso shows that it was 
recognized that it might become nesessary 
to require the Committee to provide sush 
sites and plases beyond Manicipal limita 
in lien of one or more of those provided 
within those limits, 

Mr. Giles argues that this section does 
not deal with night soil at all; that it and 
gestion 97 are joined under the one sub- 
heading “Deposit of offensive matter,” and 
that both sections refer to refuse and 
rubbish from streets and houses, He argues 
that night soil is not dealt with as offensive 
matter but as sewage and is provided for in 
sestion 112, 

Sewage” is defined in sestion 2 (9) as 
meaning night soil and other proper contents 
of water-closete, ete,” and the expression 
offensive matter is not used in the defini. 
tion, 

“ Sewerage-connestion” is defined in seation 
2 (li) as including “(a) any sewer between 
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any water closet, eto, on the. one hand, 
and any sewer set apart by a Oommittee 
_.for sewage and other offenaive matter, on 

the other hand. Saotion 150 speaks of 
- “the water of any sink, sewer or cesspool 
. or any other offensive matter” and seotion 
151 speaks of “night soil or filth or any 
noxious or offensive matter.” It is not 
used in these sections as something different 

from night soil and the like, but as a general 
’ term ea majori cautela to cover possible 
omissions, It is urged that there are many 
provisions relating to sewage latrines, 
eesspools, night soil and the like, and that 
to include it here with house refuse and 
rubbish whish might bseome offensive is 
at least strange. It may be that the drafting 
of the Ast is open to ariticism, in faot it 
has been sritisizad by both sides in this 
oase, but I see no reason to doubt that in 
this section, which would not apply to all 
Municipalities, it was used as a general 
term to sover all offensive matter and that 
it. does cover night soil. It is said that it 
is -already provided for in section 112 but 
that section is permissive and deals with 
yamoval from buildings, lands or reseptacies 
and is intended to providea right of entry 
_ for this purpose. It does not deal with 
the disposal of the matter ramoved.'. Before 
a Committee oan impose a seavenging- 
_ tax, it has to make provision for removal 
and disposal but it may remova without 
. imposing a tax. 

I must therefore, hold that sestion 98 (2) 
does apply to the matter in dispute and it 
imposes an imperative duty on the Committse 
to provide sites and places for the disposal of 
night soil, 

The Act olearly does not parmit a 
nuisanse to be sommitted in the disposal of 
night soil in express terms and the next 
qaestion is whether the nuisanoa was so 
certain a . sonsequence that it must be 
assumed that the Legislature realized when 
passing the Aot that the imperative duty 
imposed sould not be performed without 
ereating a nuisanse, that is, without inter- 
fering with private rights. Lord Blackburn 
said in the Metropolitan Asylum District v, 
Hill (2): “If it be the fact that such 
an asylum must be a nouisanse, unless on a 
- pite so extensive as to keep all habitations 
at a sousiderable distance, it may be that gush 
a site cannot be obtained at all in the 


neighbourhood of the mstropolir, or only 
at a gosb so enormous as to make it 
practically impossible.” If that is the aage 
it might be for the oonsideration of the 
Legislature whether the sertain .danger of 
infestior, from leaving the iofestious sisk 
paupers where they fell ill, exsseded that 
whish would arise from a well regulated 
hospital ereated in another place, to sush 
an extent that it was for the publio benefit 
that this latter risk shonld be run, and 
whether the rights cf owners of property 
there should stand in the way of sush a 
publio benefit, or should be made to give 
way, with or without compensation.” And 
so, in this sase, if it is established or 
can ba held that the derê: eannot be 
used withont causing A nuisance it may, 
well be that ths Legislatures held that 
the public advantage so far exeeeded the injury 
to private individuals that the latter must 
give way. i 

For the defendant Committee it is argued 
that the imperative duty imposed is to dispose 
of offensive matter, that is, matter whish 
remains, of necessity, offensive, and therefore a 
potential sourse of nuisance until finally 
disposed of; that the evidence and especially 
the experiments made show that it cannot ba 
disposed of by any known method and the 
exercise of every sare and presaution without 
causing 8 nuisanee; that there is no provision, 
such aa there is in many Aots, that no nnisanoe 
shall be sansed ; that the Legislature must 
have aontemplated the extension of the town, 
and that it has provided for compulsory som- 
pensation in cases where the person injured is 
not in default, 

ft is not lightly to be assumed that the 
Legislature intended to take away private 
rights even in the ease of a body acting 
solely for the benefit of the community asa 
whole. It is to be noted that seotion 98 (2) 
requires the provision of “sites and places” 
for the disposal of this offensive matter and, 
therefore, it is no doubt the oase that somes 
such method of removal and diaposal as is in 
use was sontemplated and not a disposal by a 
sewer'system. Even in the area dealt with 
by this depôt there is a portion that is within 
the sewered area of Rangoon, but in that 
portion no less than 580 latrines exist, the 
ocntents of which are disposed of at this 
deré}. It isno doubt right to assume that 
the possibility of the extension of the residen- 


Vol, LIX) 


INDIAN OASHS,: 


829 


RANGOON MUNICIPAL COMMITTEE V. BURMA RAILWAYS CO. LTD. 


- tial area of the town was present to the 
mind of the Legislature and that depdts so 
situated when first fixed as not be a nuisanse 
might later besome a souroe of nnisanoe, but 
there I think the argument must stop. It 
cannot be earried further to show that, there- 
fore, tbe probability ofa nuisance . was auch 
that- if must be assumed that it was the 
intention to take away the right of astion. 
The proviso to seation 98 (2), in my 
opinion, establishes the contrary inferenee, 
for it retains a power in the Losal Govern- 
ment, when the necessity arises, to require 
the Committee to fix a site or place ontside 
Municipal limita in lieu of one or more of such 
dezydts. This makes it all the more essential 
for the Committee to establish affirmatively 
that private rights were deliberately taken 
away. 

As to sompensation, sestion 146 is relied on. 
It provides that the Oommittes may make 
compensation ont of the Munisipal fund to 
any person sustaining any damage by reason 
of the exercise of any of its powers and that it 
shall make such compensation where the 
person sustaining the damage was not himself 
in default. Jt goes on to provide that any 
dispute as to the amount of any compensation 
shall be settled in sueh manner as the parties 
may agree upon, or in default of agreement 
in the manner provided by the Land Acquisi- 
tion-Aot sofar as the provisions of that Aot 
san be made applicable, l 

Mr, Giles urges tbat this seotion is only 
intended to enact the fund out of which som- 
pensation, allowed by the Act in various 
other sestions, is to be paid. Ho refers to 
seotions 91, 94, 118, 119, 120, 123 and 132, 
and argues that any other interpretation 
makes it superfluous. I do not think the 
argument san be accepted. General pro- 
visions for compensation are not unusual and 
there is no such neeessity for specifying the 
fand out of which it is to be paid as tonesount 
for its enactment for that purpose alone. 
There is no doubt a mandatory provision for 
payment of oompensation where the person 
injared is not in defanlt and it would sover 
the present ease, but it is not enacted 
partioularly for this matter, Provision for 
the payment of sompensation is undoubtedly 
an important faotor to be weighed in desiding 
the question now under sonsideration. It has 
frequently been held thatthe absenes of a 
provision for sompensation would make it 


most difficult to establish the proposition 
eontended for. Bat it has never been held 
that the presence of sueh a provision ipso 
facto establishes the intention to take away 
private rights. Itis said that the provision 
for sequiring the land skows that the 
Legislature contemplated a nuisance. The 
provision is a general one intended to.apply to 
many and varied instances and cannot 
therefore, I think, be so used, The result of 
acquiring the railway land would only dis- 
pose of one out of many porsible olaimants 
and might well result in the Committee 
having to acquire at- great eost lands it did 
not require, under penalty of slosing the 
depôt, moving the Loeal Government 
and then aequiring sites outside the Munici- 
pality. . 

We have, then, an imperative duty anda 
general provision for sompensation whish 
does not earry as mush weight as a 
spesial provision to meet -the partieular 
ease. 

Next,there is the allegation that these 
der6‘s sannot be carried on without creating 
a nuisance, It is said that every effort has 
been made to abate the nuisanse but that no 
method has been found or is known to exist 
by which a nuisance san be avoided. The 
method employed isas follows: Night soil is 
collected and removed to the derêt in esarts. 
At the der 65 there is an alley-way running due 
east and west from First Streat on the ona 
side to Strand Road on the other. The 
alley-way has walls about 4 feet high on eash 
side and in the middlé, and about 25 feet 
from First Street, there is a manhole sonnest- 
ing with the end ofone of the main disposal 
sewers of Rangoon, The walls at this man- 
hole are raised 11 fest and are surmounted 
by a water tank to which are attashed two 
hoses. Over the manhole isa horizontal grid 
with narrow parallel bars and lower down 
there are two more and nearly vertisal grida. 
The sarts some up the alley-way and stand 
over the first grid, the top is opened and a 
hose-pipe inserted whieh earries water into 
the sart to wash the sontents out through an 
opening in the bottom of the oart. The 
second hose-plays on the matter falling on 
the grid to wash it down through the grid 
without delay. Carts soming from native 
bastis contain various extraneous matter 
besides night soi], sueh as stioks, broken 
stones, grass aud broken bottles, whish 
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eannot be allowed into the sewer and 
the grids are intended to hold them 
up. To separate them from the night 
soil they are played on by a strong surrent 
of water. When sleansed they are removed 
to an ordinary day sonservanoy saré standing 
outside the wall. The cart is then thorough. 
ly washed down and an antiseptic used and 
then passes on. 

The shaking up of the night soil in the 
sarta on their way to the de; 64 generates a 
quantity of noxious gas whioh is raleased when 
the lid is opened. This is blown by the wind 
and is said to cause a very foul smell which 
is an intolerable nuisanse to those residing 
to windward of the der 6}. ` It is also said that 


- the procedure desoribed causes s vast quantity 


| large apparently. 


-to be forsed through by bamboos. 


of basteria to be wafted into the air whieh 
are carried abont and are a sourse of grave 
potential danger to the health of the neigh- 
bourhood. To remedy this nuisance ex- 
periments have been made. A telessopic 
tube was provided whish sonld b: connected 
“with the opening at the bottom of the sart 
so that the sontents might bə sarried under- 
ground before being released. This method 
was abandoned because the extraneous matter 
often blosked the opening in the cart and had 
It also 
blocked the pipe and could not ba moved 


without opening the lid or disconnecting the 


pipe so that the smells were let loose. It 
does not seem that these difficulties should 


. have been insurmountable. 


The next experiment was an enolosed 
chamber with a tall shimney and a fan to 
create an indraught. It had doors at eaoh 
end, 10 feet by 8 feet for the ingress and 
egress of the carts and were opened only for 
that purpose. -It was found that when the 
doors were opened the noxious vapour got 
out and the smell was as bad as ever. The 
failure was due to the indraught not being 
atrong enough and to the doors being too 
It was tried for four 
months. Here, again, it would seem as 
if there was not suffeient oanse to abandon 
te experiment without further effort. 

It is claimed that every effort has been 
made to avoid a nuisance buf that it is 
impossible. However, the question is whether 
it was so Slearly impossible that it must be 
assumed that the Legislature was aware of 
this and nevertheless imposed the imperative 
duty, It may be taken that it was known that 


carta would ba used, but these sarta need not ` 
be a nuisanos. If the lids are properly fixed 
down the only smell from the sart would be 
from matter carelessly spilt when filling the 
oart, As tothe disposal at the depdt it is 
clear that no method ‘was laid down and that 
the matter was left entirely to the Com- 
mittes. £ eannot hold it has been estab- 
lished that the Legislature intended to sanction 
the method then in use or to control the 
Committee in any way. Nor oan I find any 
sufficient ground for holding that the disposal 
by carts at a derêt was so oertain to result 
in a nuisanee that if must have been in the 
contemplation of the Legislature. Lord 
Hatherley, L. O., in Attorney-General.. v, 
Leeds Corporation (5) in dealing with the 
case of a sewer said: “Yet the Legislature 
may have thought that the thing sould be 
dons (and, for aaght I know, it is not 
impossible it san be done) without ereating 
a nuisance.” e[n my opinion, that is exactly 
the position here. In Jordeson w, Sutton 
Southcoates and Drypool Gas Company (6) 
Nortb, J., held— To make ont their oase the 
Company must show that they sanuct, with- 
out interferense with the plaintiff's rights, do 
something they are bound to do.” They 
have not shown that in this sase and I must, 
therefore, hold that this suit will lie against 
them, 


Before leaving this matter I think I dught 
to refer to the oase of Muhammad Mohidin 
Sati yv. Municipal Oomnissioners for the 
City of Madras (7) whieh was strongly 
relind on by the defendant Committee, It 
dealt with the use of a burial and burning 
ground. By their ast the ‘Commissioners 
were under a statutory obligation to open 
burning grounds and provision was made for 
compensation, A power to esquire som- 
pulsorily land for such burning grounds was 
also provided. J$ was held that no suit 
would Me and that the oase was governed by 
the prinsiple enunsiated in Truman’s gase, 
The fact whisk distinguishes that case from 
the present one, in my opinion, is that no 
allegation was made of any negligence what- 
ever inthe manner of using the burning 


(5) (1870) 5 Ch. App. 583; 89 L. J. Ch. 711; 19 
W. R. 19 


(6) (1898) 2 Oh. D. 614; £7 L, J. Ch. 686; 79- L. T, 
478; 47 W. R. 222; 63 J. P, 187 
(7) 25 M, 118, 
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ground and, further, the method in whieh the 
imperative duty was to be performed was not 
open to question but .was settled by long 


- established custom and the habits and feelings 


of the community, 

I will next deal with the other 
relating to the maintainability of 
anit, 

It is said that by long aoquiesoense and 
delay plaintiffs are barred, L do not think 
there isany proof of either oo ‘the part of 
plaintiffs. Objeation was taken as long ago 
as 1908 and the Oommittee promised an 
abatement of the nuisanse. This was repeat- 
ed:from time to time. The nuisansge, if it is 
a nuisance, ia a continuing nuisance and 
recurs every night. In  Aitorney-General 
v. Leeds Corporation (5) it was held that 
though the sewer had been completed and in 
operation sixteen years before prossedings 
were taken, the Court would interfere at the 
puit of the landowners and that was partly 
based on the faot that it was a continually 
inereasing evil. Again, in Ogston v. 
Aberdeen District Tramways Oompany (8) the 


issues 
this 


nuisance began in 1860, it got seute in 


18&6, and proceedings were not taken till 


1895. 


As regards the argument based on the 
balanos of publie conveniense, that is not of 


itself any ground on whish to hold that a suit 


would not lie, Itis a matter which, under 
certain circumstances, might possibly te 
taken into consideration, in dealing with the 
intention to be attributed to the Legislature 
and this I have already pointed out and have 
dealt with it. 

As to sestion 42A of the Act, that seation 
bars a suit ineonnestion with acts lawfully 
done in good faith and with due care and 
attention. Ifthe defendant Committee was 
authorized to do what is complained of in the 
manner they have done the suit fails, bat if 
they have been and ars sommitting a nuisance 
ka legalized the section is olearly no 

ar, 

1 have then to desided whether they have 
committed a nuieance. 

The nuisance alleged is two-fold: 

(1) by reason of the unbearable smel), and 

(2) on the ground of the potential danger 
to the health of those residing in the 
quarters, 


(5) (1897) App, Cas. 111; 66 L, J, P, 0.1; 76 L. T. 
633; 91 J, P. 436, 


. 


As to the former, it is not denied that at 
eertain seasons of the year and when the 
wind is in the direation of the quarters there 
is a bad smell. But itis said the resulting 
nuisance is very muah exaggerated and that 
such nuisance as there may be is only onen- 
sional and does not amount to a nnoisance at 
law. The evidenee is strangely divergent. 
The Chief Engineer and Dr. Blake, the 
offiser-in charge of the sonservancy, cannot 
deny that in the hot weather and when tha 
wind is in the south-west the smell is very 
bad. Any resident of Rangoon who has had 
the misfortune fo meet one of the night-goil 
sarta knows the almost overpowering stench 
that emanates from them. Dr Blake admits 
that one must besome aware of it long before 
you meet the cart and remain aware of it for 
something like twenty yards after the oart 
has passsd By the churning up of the son- 
tents a large quantity of ngxions gas ig evolved, 
and this when let loose at the der ôt must give 
rise to an intolerable stench. It may be that 
it ia somewhat less in the sold season but 
that in Rangoon is a very short period. 
De, Spence paid a visit at the end of 
Dasember to the derê; and says there wag 
no smell to speak of, In fact, he implies 
that even to windward of the dump yon 
had to seek for it to become aware of 
it. Bat he went once only and under the 
most favourable circumstances. He and all 
the other witnesses agreed that they would 
not live there by reason of the smell. On 
the other side we have the raiterated 
opinion of the Chief Medical Officer that 
the smell was unbearable and made the 
quarters unfit for human habitation. Major 
Whitmore and Dr. Hayne deseribe it as 
“overpowering” and “horrible.” They went 
there in May and June, whioh are said 
to be the worst months, The seond plaintiff 
deposed that he had to shu$ his windows 
to try and keep the smell out and thas 
it was so bad as fo causs him and hig 
family at times to vomit. It is a very 
great hardship to have shut ont the breeza on 
hot weather nights and in the rains, Major 
Whitmore’s evidence shows that when the 
wind is towards the quarters there is an 
overpowering smell in First Street on whish 
they abnt when it is from the north-east 
or away from them there is not much 
smell in First Street, 
opinion that the smell alone must interfere 
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with the eomfort of those living in the 
quarterr, and was a great nuisance to 
them. Dr. Hayne’s evidences shows the 
smell was very bad and at times horrible 
and it varied lin intensity on different 
ossasions. He considers that at night the 
derdt made oomfort impossible for the 
inhabitants-of the quarters. He also considers 
that the area available there is far too small 
to avoid sausing a nuisances, 

In reply to this, Dr. Blake says the 
smell gets less the farther you go from 
the grid and there is no smell in the day 
time, The smell is worst when the lid is 
first opened and desreases and is less in 
wet weather. If the wind is from the 
north-east thera would be ‘no smell at the 
quarters. He has to admit that the 
smell is a nuisance when the wind is 
towards the quarters. Hs admits the 
smell from a passing oart is often 
sickening. If so what must it be when at its 
worst when the lid is firstopenedP Oarts 
waiting their turn would wait in the road, 
and these approaching from the First Street 
side would stand practically outside the 
quarters and that would be unpleasant 
for those in.the quarters, Hven in the 
eold weather he admits there is sometimes 
a smell at the quarters. 

The evidence establishes, in my opinion 
that there is an unbearable smell from the 
depdt and when the wind is. towards, or 
even partially towards the quarters, the 
smell must be a substantial and, indeed, 
a grievous interference with the comfort 
of those living in the quarters. A smell 
whieh ean properly only be described as 


sickening or unbearable or overpowering or 


horrible is ‘not a matter’ which oan be 
allowed to be a nuisance at one time and 
not at another, It cannot be argued that 
the disposal must so certainly result in a 
nuisance, that the fact must have been in 
the eontemplation of the Legislature for 
the purposes of the statutory exemption 
but - is not one in faot. `The fact that 
there may be and possibly are days or 
seasons of the year when by reason of 
the direction of the wind little smell is 
perceptible at the quarters and tbat there 
is vo smell in the day time is not sufficient, 
and 1 hold that the depôt is, by reason of 
the smell somplained of, a nuisance in law to 
the inhabitants of the quarters, 


L do not propose to go deeply into the 
sa3xond groand pleaded. The exp3rts differ. 
Major Whitmorsa, while admitting that a 
larga numbar of exparimeots would ba’ 
preferable, holds that those he made justify 
an inferensaa as to the likelihood of the 
dump oaausing basterial infection. He 
considers it “established that thera is a 
material inorease in the numbor of basteria 
in the air owing to the dump. Oolonel 
Pearse, on the other hand, considers there 
ara not suffisient data to form any opinion: 
and he is not prepared to admit that 
the inerease of the bacteria ean be asaid 
to bə saused by the damp and not some 
-from anywhere else, It may be that the 
most obviously probable sourea is the 
dump and that there are more basteria 
to be found to windward of the dump than 
upwind from the dump. Major Whitmore 
considers that the damp is a source of 
potential dager to the health of the 
persons living in tho quartera. It may 
bs so, but I oan some, on the evidence 
before me, to no definite sonelasion. IÉ 
it ig sush a souree of danger it is all the 
more a nuisance, but even if that be held 
not established it is still a nuisanse, 

Plaintiffs seek an injunstion restraining 
the Committee from sommitting this nuisance, 
The Oommittee strenuously opposes the 
granting of an injunction and mainly on 
the ground that it would result in such serious 
consequenses to the sommunity in general, 
It does not deny liability to sompensate 
in damages, indeed it refera to the express 
provision that damages shall be paid where 
the person injured is notin default, That 
provision is, however, a general one and 
not enacted for this particular. matter, 
Plaintiffs have not asked for damages and 
eannot be compelled to acsept them in 
lieu of an injunetion if they have established . 
their right to an injunetion. In the case of 
Attorney-General v. Leeds Oorporation (5), to 
whioh 1 have already referred, an injunetion 
was granted restraining the use of a sewer 
unless and until it was not a nuisance. The 
same argument as to the publio nesessity 
was used but was rejeated and Sir W. M. 
James, V. 0., said: “I am not mush 
impressed, as several of my predecessors 
were not, by the danger to the health of 
the inhabitants of the town if I interfere 
with their -sewage. I believe they will 
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find means of removing the sewage without 
the danger to health whieh has been sug- 
gested; but at all “events, I think, the 
people below the town have aright to say 
that a nnisance must, not be oreated for 
them.” 

In Shelfer yv. Oty of London Electric 
Inghiing Oompany (9) the question whether 
an injunstion sbould be granted was fully 
considered, Their Lordships soneurred in 
the distum of Lord Kingsdown in Imperial 
Gas Light and Oake Oo. v. Broadbent (10), but 
when he has established his right at law, 
I apprehend that, unless there be something 
speoial in the sase, he is entitled as of aourse 
to an Injunstion to prevent the resarrense of 
the violation.” 

: It was said by Lord Lindley, .L. J.: 
“The Court has always protested against 
the notion that it ought to allow a wrong 
to continue simply bacause the wrong doer 
is able and willing to pay for the injury 
he may infliot. Neither has the sirsumstanse 
that the wrong doer is in some sense 
a public benefactor (e. g, a gas or water 
Company or a sewer authority) ever been 
considered a sufficient reason for refasing 
to protest by injunction an individual 
whose rights- are being persistently 
infringed.” Lord Justioa A. L, Smith in this 
sase laid it down aga good working rale that— 

“(1) ifthe injury to the plaintiff's legal 
righta is small ; 

(2) and is one whioh is capable of being 
estimated in money ; 

(3) and is one whieh oan bs adequately 
sompensated by a small monay paymont ; 

(4) and the oase ia ona in whish it would 
ba oppressive to the defendant to grant an 
injuustion :— 

then damagas in substibubioa 
injunstion may ba given.” 

Moreover, it has never been allowed toa 
wrong- -doer to foras a neighbour foessll by 
persisting in sontinuing the wrong. 

This case does mot. fali under tha rule 
enunciated by Lord Justies A, L, Smith, 
nor does it present any such spesial 
cirsumetanses as would justify the refusal of 
the injunetion to which the plaintiffs hava 
established their right, 


(9) (1995) 1 Oh. D. 287;64 L. J. Oh. 213; 12 R 
112; 72 L. T. 84; 43 W, R. 288. 
(10) ee 1 E. L. C. 690; 115 R. R. 295; 29 L, 1. 


53 


for an 


costs of the plaintiff Oompany, 


At the same time, I am not unmindful 
of the possibility nor do I desire to mini- 
mise the fast that to prohibit the derêt 
may result in serious inconvenience to the 


„publio at large and I trust that the order 


I propose to pass may render it poasible, 
while supporting the plaintiff's rights, to 
permit of a solution of the difficulty. If 
time is granted,it may be that the plaintiff 
Qompany may sama to an arrangement 
whereby its land may ba asquired without 
loss, or the defendant Committee may ba 
able to provide that the depd4 be worked 
withant osausing the nuisance somplained 
of or obtain legislation legalizing the 
nuisanes, or, if none of these be possible, 
that time will enable the orders of the Losal 


' Government to ba obtained and the depdt 


to ba ramoved to some placa outside Munisipal 
limits without interferense with the needs of 
the publio, 

1 grant a desres that an injunotion do 
issue prohibiting the defendant Committee 
from so using this depé$ as to aruse a 
nuisanoe to the plaintif Company and those 
dwelling on ita land; and, further, that the 
said injanction bs suspended fora term of 
six montha from this date with liberty to the 
defendant Committee to apply for an extension 
of the said term for good and suffisient cause 
for such farther period as to fhe Oourt may 
seem just. 

The defendant Committes will pay ths 
and, in 
view of the somplexity of the oase, I fix 
Advooates’ fees at 10 gold mohurs a day for 
seven days. 

Lastly, I desire to resord my appresiation 


of the oare and skill that Oounsel have 
devoted to 


this important ease and to thank 
them for the great assistance they have 
given me, Asto exports’ fees, I am not 
prepared to sanction them at present, 
as I believe the rules do not permit of their 
being given in the oase of Government 
officials, but I will reserve the point and 
hear Oounsel, both as to whether they san ba 
and as to whether they should be allowed 
in this oases 

(July 8rd, 1919.) I have now heard Counsel. 
There is no objestion to the grant of expert 
fees to Major Whitmore as part of tha 
oosts. 

Mr. Giles asks for Rs. 600. Counsel for 
defendants leayes the matter to the Oourt 
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‘Major Whitmore went four times to the 
der6t in the middle of the night. He 


„ conduoted experiments whioh required pre- . 


* vious preparation and subsequent exami 
nation of a laborious and technica) obaraster, 
and I sonsider this amount reasonable. I 
allow Re. 600 as expert feer, 





Mr. Mc Donnell, for the Appellant. 
Mr. Ormiston, for the Respondents. 


JUDGMENT. 


Twomey, ©. J.—~The Burma Railways 
Company (plaintiffs-respondents) osoupying 
a plot of land adjoining one of the Rangoon 
Munisipal night soil derdta sued for an 
injunotion restraining the Municipal Com- 
mittee (defendants-appellants) from main- 
taining and csontinning the depot so as to 
eonstitute a nuisance. The transfer of 
night sail from eartsto the Municipal drains 
was alleged to give rise to an intolerable 
stenoh and noxious vapours 
.the plaintiffs’ quarters unfit for habitation, 
The Municipal Committee denied the alle- 
gations as to stenoh and noxious vapours 
and alleged that every eare is taken to 
prevent any “unreasonable” smell from 
arising at the derêt. But the prinsipal 
defense was that no eause of action lies 
as the Committee have statutory authority 
under sestion 98 of the Burma Munioipal 
Ast for providing the site in question for 
the disposal of sewage. They also pleaded, 
under section 42A, that the operations have 
been sarried ‘out lawfally i In good faith and 
with due sare and attention. There were 
farther pleas as to limitation and as to delay 
and acquiescence on the part of the plaintiffs, 
but weare not concerned with these pleas 
now. > 

The learned Judge on the Original Side 
has found that an imperative duty is laid 
on the Committee by section Y8 of the 
-Munisipal Ast to provide depdits for the 
disposal of night soil. But he has also 
found that seotion 98 is not sufficient to 
cover the Munisips! Oommittee’s astual 
operations at the night soil depds besause 
(a) the depdt is in fact a nuisance, (b) 
the ast does not expressly or by nesessary 
implication permit a nuisance to be oom- 
mitted in the disposal of night soil, and 
-(c) the Legislature oannhot ` haye son- 
„templated the nuisance as an inevitable 


which render ` 


_ the term 


result of ourrying outthe provisions of ses- 
tion 98, 

The Judge was further of opinion that 
the Committee could slaim immunity under 
section 42A only i$ they sould show that 
they were legally authorized to commit the 
nuisance somplained of, fe., that it was 
lawfully done. In short, they would have 
fo show that what they did is osovered 
by section 98 before they oould shelter 
themselves under section 42A, and they 
had not shown this. The memorandum of 
appeal does not refer to section 42A at 
all, and it may be taken that the Committee 
do not seriously dispute the Judge’s finding 
as to that seotion. 

It is also not disputed now that the method 
of disposal at the night soil derdét does 
in fact constitute a nuisance to the plaint- 
iffa, 

To sucssed, in this appeal i Manisipal 
Committee have to satisfy ue, first, that 
the Trial Judge’s sonustrustion of ecestion 
98 as imposing an imperative obligation is 
sorreot and, secondly, that be has erred 
in his-application of the section, t.e, in 
not holding that the aection protests the 
Committee even though their operations do 
in faat constitute a nuisance. 

The Municipal Committee’s oase, with 
reference to section v8, is that sub-section 
(2; imperatively requires them to provide 
depéis for the disposal of night soil within 
the Munisipal limits leaving it to the 
Liosal Government, if it thinks fit, to require 
the depdta to be outside tha Municipal 
limits. The sestion does not mention 
night soil at all; but it is sontended that 
“offensive matter” in sub-seetion. 
(2) ineludes night soil. For the -respondent 
Oompany it is argued that the section must, 
for two reasons, be regarded as permissive and 
not mandatory. 

First? an option isleft to the Losal Go: 
vernment whether the sestion is to be 
applied or not to aay partioular Munioi- 
pality, It has been applied by the Losal 
Government to Rangoon ; but, it ia argued; 
the very fact that the Legislature did not 
direstly apply it but left it to the Looal 
Government to aay whether it should be 
applied or not deprives the section of the 
mandatory character whioh it- might othər-. 
wise bear. This view receives some support | 
from the opinion expressed by Lord Watson 
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in Metropolitan Asylum District y, Hill (2). 
In that case the Act agthorized the Poor Law 
Board to form districts in the metropolitan 
area aa they might think fit and to direst that 
for each district so formed there shall ba an 
asylum or asylums. It was held thatas the 
Board ‘was not bound to form a district they 
were under no statutory compulsion to estab- 
lish an asylum. Partly on this ground it was 
held that the managera were not performing an 
imperative duty impoded by Statute in estab. 
lishing a small pox hospital in a certain dis- 
trioti. The compulsion, if any, was that of 
the Poor Law Board and not of the Legis- 
lature. Similarly, in the present sase it is 
argued thatany oompulsion would some from 
the Loaal Government and not from the Legis- 
latura which has left to the Lo0al Government 
the option of applying sestion 98or not. I 
am doubtful whether this argament oan ba 
acsepted. It seems to me fhat it would 
carry us too far, For, if a sestion whish 
is prima facie mandatory is to lose its 
mandatory eharaster morely because the 
Lizeal Government has the option of ap- 
plying it or not, ik wouli follow that none 


of the provisions of the Act oan preserva - 


a mandatory sharaster in view of sastions 3 
and 4, which leave it to the Loeal Govern: 
ment to deside whether the Ast shall or shall 
not apply at all to a particular losal 
area. 


The second reason is more substantial, 
namely, that the Munisipal Ast has no 
sompulsory provision for the removal of 
night soil from latrines, privies, ots., bub 
sonfers only permissive authority under 
seation 112. If the Committee choose not to 
. exoroise this permissive authority to remove, 
there would be no night soil for disposal 
at the depôts. It would follow that the 
Committee are not bound to undertake the- 
diposal of nightsoil. Sub-sestion °(1) of 
-geabion” 98 lays on the Committee the duty 
of removing “ house rafase ” of any kind 
from premises within the Munisipal limits, 
Bat it was not sontended at the trial of the 
suit nor is it urged in the memorandum of ap- 
peal that night soil is ineluded in the term 

‘house refuse’ in subsection (1), Tha 
eontention all. through has boen that night 
Boil comes under sub sastion (2) by reason 
ofits baing offensive matter,” uot by reason 
of its being “house refuse.” Mr. MaDonnell 


~ 


has now brought 69 onr noties an Raglish 
Munisipal Enastment, Pablis Health (London) 
Ast, 1831, seotion [4], under whish “nighte 
soil” is ineluded in “housa refuse” for 
the spesial purposes of that enactment. Baut 
we hava to consider whether the term has 
this maning in section 98 of the Manisipal 
Act and we must bs guided by the provisions, 
of he Ast issalf, “House refuse” is not 
defined in the Ast. But “sawage” is defined 
in section 2, olause (9), as meaning night soil 
and other proper oontenta of watorolossts, 
latrines, etc, And the permissive seastion 
112 expressly refers to the ramoval of 
“sewage.” In my opinion, if it was tha 
intention of the Lagislature that sestion 
98 should osvar the disposal of night soil, 
it is unlikely that we should find in tha 
Besiion no express reference to night soil, 
or sewage as in sestion 112 which deala 
with tha sama subject. Tha provisiona 
of saction 98 point, I think, to sush housa 
refuse as, house and compound sweepings, 
girbaga, raga and bne}, waste papsr and 
the debris of hozse keeping rather than to 
night soil. 

Thare is no imperative obligation ta 
remove “offensive matter” as such, and, 
therefore, no impgrative obligation to disposa 
of it at dapdéts or otherwise. But in view 
of the Munisipal Oommittee’s sontention 
in the Trial Court and in the memorandum 
of appeal that, ‘offensive matter” in sestion 
98 includes night soil, I note that this 


sontention appears to be untenable. The 
words offensive matter” by themselves 
would of coursa inolude nightsoil, But 


we have to construe them here with referangg 
to the sontext and especially with raference 
to the assoviated words ‘‘refasa and rabbish.” 
The term “offensive matter” ig uaed in 
association with the same worda in 
sestion 143, The term “‘offensiva matter” 
is also used in sestion 150 but in assoniation 
with other words. From the terms of these 
gestions and the side notes thereto it would 
appear that the worda “offensiva matter” 
in seation 150 do inslude night soil while 
in sestion 148 they do not. In each of 
these sestions the general words ‘ offensiva 
matter’ ara controlled and rastricted by 
the partisular words which presede them, 
The partiealar words in sestion 150 show 
that night soil is ineludad while the parti. 
gular words in sestion 148 indicate thay 
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itis not. If we construethe term “offensive 
matter’ in section 148 as insluding night 
soi), the absurd result would follow that 
people sould be fined for depositing night 
soil in drains spesially set apart for the 
purpose of carrying off sewage, 4, 6,, sawers. 
For such special drains are expreasly excepted 
from the operation of sestion 150, but not from 
tha operation of section 148, 

Now, if night soil is not included in 
“offensive matter” in sestion 14, we oan 
hardly hold that it is inoluded in “offensive 
matter” in sestion 92, the assosiate words, 
vizą, “refuse and rubbish, ” being the same in 
both seotions. . 

“Rubbish,” it may be pointed out, is 
_ slearly used as something distinct from 
sewage (and, therefore, from night soil) in 
gestions 50 and 112. “Refuse,” in its ordinary 
meaning, does not include night soil, It is 
given inthe Century Dictionary as a synonym 
for rubbish. 

To sum up this pari of the case it ie, 
to say the least, very doubiful whether 
section 98 applies to night soil at all, and 
even if it does apply the sestion imposes 
no -imperative duty to remove the night 
soil and, therefore, no imperative duty to 
dispose of it. It may be argued that if 
the Legislature ordains that sites shall be 
provided for the disposal of night soil the 
Legislature must be supposed to have son- 
templated as an imperative duty the actual 
removal of night soil to these sites for diaposal 
there. But we are met by the  diffionlty 
that in sestion 98 (1) where the Legislature 
provides for the removal of refuse and 
rubbish, the Legislature expressly directe that 
it shall be done and does not leave it be 
inferred. 

On the above grounds, I would hold that 
the power to remove and dispose of night 
soil is not proved to be mandatory, and if 
this view is sorreat there san be no doubt 
that the Committee are bound to exercise 
the power with due regard to the private 
rights of others. It would follow that the 
plaintiff Company are entitled to an injuno- 
tion to restrain the Committee from infring- 
ing their rights by eommitting the nuisance 
‘somplained of. i 
: Turning now to the second part of the 
' oase, we will assume that the views expressed 
above are erroneous, Let us Sonaede, as 
the learned Judge did, that seetion 98 dogs 


impose an imperative duty on the Committee 
to provide sites and places for the disposal 
of night soil, and, presumably, also to dispose 
of night acil at those plases, We have to 
sonsider whether this would be a suffisient 
defense to the suit. 

For the Committee it is sontended that 
the Legislature having imposed upon them 
these imperative duties with referense to 
night soil, it must be taken that the Legisla- 
„ture also gave them full discretion to choose 
sites for the night soil depdts. In support 
of this sontention we are referred to the 
rulings of the English Courts in the 
interpretation of Railway Acts, and espssially 
to the sase of the London and Brighton 
Railway Company v. Truman (1). It is clear 
from that aase that a Riilway Company, 
acting under its statutory authority, has an 
absolute discretion in selecting sites for 
additional stations yards and other esn- 
veniences in the vicinity of the railway. 
Lord Blackburn held ‘that the Railway 
Company were not bound to prove the 
impossibility of eretting cattle yards and 
pens anywhere elas within the defined limits 
without being a nuisance to anyone, It - 
is urged that the Maunisipal Committee 
similarly are not bound to prove the impossi- 
bility of establishing their night soil deçô:s any 
where else without being a nuisance to 
the neighbouring oosupiers, Bat it is slear 
from the judgments in Truman's case (1) 
that the principle of sonstrustion applied to 
Railway Acts is not of general application. 
The reason for the. special construction 
given to Railway Acts is explained in the 
following passage of the judgment of Lord 
Selborne: “Although no exast sita or losal 
limits may be preseribed by the terms of 
the authority for the acquisition of that 
land, yet being direstly subsidiary to the 
general, traffic of the line, it follows from the 
very nature of the purposes authorized that 
it must ba land sontiguous to the railway or 
some of its stations, the losal situation of the 
whole line of railway being within oertain. 
limits of deviation defined by the Aot.” It 
does not appear that the same prinsiple 
has ever been applied in sonstruing the 
powers of a sanitary authority for the dia. 
posal of sewage. Reference may be made to 
the following oases of this nature: 


| Attorney-General v. Leeds Oorporation (5), 


Price's Patent Oandle Oo., Lid. v. London 
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County Oouncil (11), Attorney-General v. 
Council of the Borough of Birmingham (12). 
In all these oases the sanitary authority WAS 
restrained from committing a nuisanse in 
the disposal of sewager It is true that in 
English Munisipal Logislation there is a 
general provision requiring the powars of the 
sanitary authority to be exercised san as not 
to cause a nuisance. But these eases are 
instructive as showing the intention of the 
Legislature, at any rate in England, that 
sush operations as the disposal of sewage 
must be sarried out in such a way as not to 
cause a nuisanee. There is nospesial clause 
in the Burma Municipal Ast requiring the 
Committee to exercise ite powers so as not to 
sause a nuisanoe. But neither is there any 
slause expressly exsusing A nuisance. ıt is 
clear that the burden lies on the Municipal 
Committee to astablish that the Legislature 
intended to take away the private rights 
of individuals. They must show that such 
an intention appears either by express 
words or by necessary implication. In 
dealing with this part of tbe oase the 
learned Trial Judge points out that the 
methods of removal and disposal are left 
entirely to the Oommittes.. The Aot gives 
no direstion about removal by sarts or as 
to the -methods to be followed at the 
night coil depdts, It may be, as the respond- 
ents now in fast sontend, that these 
methods cannot be practised without sommit- 
ting a nuisance, but it is by no means 
established that they are the only pratisable 
methods of dealing with the night soi!, and 
the Judge was no doubt right in holding 
it not established that the Logislature must 
have had these very methods or some sash 
methods in view. But it appears that even 
the present method of disposal oan be 
prastised withont sausing a nuisance, if it 
is aarried out at a sufficient distances from 
dwellings. The plaintiff Company’ build- 
ings are within 50 feet of the der ob. Dr, 
Hayne gave his opinion that there is not 
a sufficient area at the dopôt to deal with 
night soil business. He suggested that 
the erea set apart for the purpose should 
be extensive enough to have a free spase 


(11) (1908) 2 Ch, 526; 78 L, J, Ch. 1; 99 L. T. 671; 
72 J. P, 429; 24 T. L, R. 823, 
-81l NG R R. 445, 


of 50 yarda separating the aotual depdt 
from neighbouring buildings. It seems 
probable that if the Munisipal Committee, 
had taken up a snffisient area of land 
for this purpose at the outset, no question 
of nuisanse from this partisnlat method of 
disposal would have arisen. Adopting the 
language of Lord Selborne-in the Metropolitan 
Asylum District vy. Hill (2), I would hold 
that there is no evidenee on the fase of 
the Munisipal Aot that the Legislature 
supposed if to be impossible for the effectual 
disposal of night soil to be sarried ont some- 
where and under some circumstances without 
creating a nnisance, 

No stress is now laid upon. the fact that 
the night soil depdt was established some 
years before the plaintiff Company oseupied 

a plot of land adjasent thereto and built 
ace thereon for the members of their 
staff, Io Truman's case (1) Lord Halsbury 
observed that the old notion of people losing 
their rights of somplaint besanse they some 
to a nuisance has Jong sines been exploded, 
Further authorities on that point are cited in 
ri on Injanotione, 5th Edition page 
207. 

In paragraph 5 of the memorandum of 
appeal reference is made to the provisions 
of seation 146 of the Municipal Act, pro- 
viding for the payment of compensation to 
persons sustaining damage by reason of 
the exersice of any of the powers vested 
in “the Munisipal Committee. This seation 
was relied upon before the Trial Judge as 
going to show that the Legislature intended 
to take away ‘private rights. But, as the 
learned Judge points ont, the provision is 
in very general terms and has no spesial 
relation to the powers for removal and 
disposal of sewage. In my opinion, it would 
sertainly be going too far to infer from this 
sestion that the Legislature ocntemplated 
the oausing of a nuisanae in the disposal of 
BewaAgeo, 

I have not dissussed the question whether 
the Municipal Oommittee acted negligently 
in oarrying out the night soil disposal 
operations, There is evidenos showing that 
more might have been done to mitigate the 
nuisance. But the point seems immaterial, 
in view of the finding whioh I think we mugt 
oome to, :22,, that the Committees are not 
authorized expressly or by nesessary im. 
plication to eommif a nuisanee and that 
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the Legislature eannot be supposed to 
have contemplated the nuisance as a neses- 


tery result of exercising the powers 
conferred on the Oommittee by section 
98, 


For these reasons, I would dismiss the 
appeal with eosts, Advooate’s fees 10 gold 
mohurs a day for three days. 

Youna, J.—Having had the advantage of 
reading the judgment of the Chief Judge, 
with the conelusion of whieh I agree, I 
need only add a very few words. Mr, 
MeDonnell having candidly admitted that 
be did not think he sould sontend that 
the smell was not a nuisance, our task 
is considerably lessened and is confined to 
the qeuestions, (7) whether the disposal of 
night soil by the Municipality is imperatively 
required by the Legislature, and (si) whether 
a nuisance is the practically inevitable 
result. ` 

The first question depends on the con- 
strustion of the Burma Munisipal Ast, and 
I agree with the Ohief Judge in thinking 
that seation 98, if otherwise imperative, 
does not cease to be sofrom the faot that 
the sestion only becomes operative at the 
diseretion of the Losal Government. Under 
section 3 (1) the whole Aat only besomes 
operative from the date on which the 
Looal Government ohooses to appoint, and 
whatever may have been the effect of the 
delegation of powers to the Local Govern- 
ment Board under the Metropolitan 
Poor Ast, 1867, which saused Lord Watson 
in the Metropolitan Asylum District 
y. Hill (2) to hold that the sompulsion 
was not that of the Legislature, I sannot think 
that in the Burma ({Muniocipalities Ast the 
delegation by the Legislature to the Govern- 
ment itself of the power to apply the ‘sestion 
makes the sompulsion—if it otherwise exists 
— that of the Government and not that of the 
Legislature. 

I am unable, however, to agree with 
the Chief Judge in thinking that the 


terms ‘refuse,’ “rubbish” and “offen. 
sive matter” in sestion 98 do not inslude 
sewage 


Prima fac'e it is admitted that they 
clearly may: it, therefore, follows that good 
reason must be shown for exoluding the 
meaning. 

It is urged that in sestion 112 the Legisla- 
ture expressly mentions sewage andan infer- 


ence is drawn from the omission: to mention 
it in seotion 9&, é 

In my opinion, sestion 98 (1) is the eom- 
pulsory counter- part of the optional seotion 
112 (1). 

Sestion 112 permits a Munisipality to 
remove sewage and rubbish from any 
building or land within its limits. Seetion 
9§ sompela itto remove refuse and rubbish 
of every kind from the same plases I think, 
the meaning is the same, and eannot think 
that the Legislature intended to leave the 
removal of sewage optional. Sub-elause (2) 
of section 98 provides the next step and 
requires the Municipality after it has 
removed this refuse and rubbish of 
every kind to provide rites and places 
on which it may be sollested, deposited 
and disposed of, It adds the still 
more comprehensive term, and all offensive 
matter.” . 

I sannot think that any distinstion is 
intended to be drawn or that any 
thing is intended to be sollested, deposited 
and disposed of under sub-elause (2) whieh 
was nob intended to be removed ynder 
sub-clause <1), and I  sonsider offensive 
matter merely hyphened rubbish or refuse, 

Ther, it is further argued that the 
terms “refuse,” “rubbish” or “offensive 
matter” do nat always inelude night soil 
= a Act and reliance is plaeed on section 

This sestion penalises anyone who, withont 
the permission of the Oommittee, deposits 
earth, refuse, rubbish or offensive. matter 
in any publie drain or drain communicating 
therewith, and it is argued that if these 
terms inolnde night soil anyone would be 
liable to be fined for throwing it into a 
drain even though it were spesially con- 
etrusted for the purpose. The argument 
seems to ma to lose sight of the governing 
words “withont the permission of the Oom. 
mittee.” 

The Committees is especially osaroful 
to see to the- provision of latrines and 
such like, and numerous sestions „give 
them wide powers to seg that these are 
built in suffisient numbers and Properly 
kept. 

To argue that refuse sannot inoslude 
night soil beeause the use of sush plases 
for their- proper purposes would then be, 
punishable under the seetion would to mg 
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seem only possible if the words “without 
the permission of the Oommittee” were 
absent. The Uommiftee must be assumed 
to permit the proper use of the places 
which it has ordered to ba built for the very 
purpose, 

Section 150 penalises the improper uss of 
drains not set aside for the purpose: the term 

offensive matter” is used and is admitted to 
inolude night soil, If the term inoludas it in 
one plaoe, it probably ineludes it every where 
unless there are strong reasons to the oon- 
trary. It is urged that if night soil ig 
included under the terms “refuse” or 

“offensive matter” in seotion 148, this sestion 
and sestion 150 overlap. 
_ It may be so, but if so I would prefer to 
assume the fact rather than to hold the 
Legislature intended to inalude night soil 
under the term “offensive matter” in one 
seotion and exolude it in fhe perenne 
sestion, 
~ 1 inoline, however, to think thatin the one 
sestion the draftaman had ohiefly in mind 
solid matter and in the other liquid. in 
seotion 148 he speaks of “earth” and “offen- 
sive matter,” lin sestion 150 of “water” and 

“offensive matter.” 

As a matter of fact, the Legislature seems 
to me to be sometimes more timorous than 
at others, In sestion 98 it is bold and speaks 
of refuse and rubbish only. In sestion 151, 
determined to leave nothing to ohanse,itspeaks 

of any caroase, dirt, dung, bones, ashes, night 
soil or filth or any noxious or offensiva matter, 
and imposes a fine on any owner or ossupier 
- who does not put any suoh matter into a pro- 
per receptacle, Section, 98 (3) authorizes the 
Committee to require owners and oscupiers 
to provide sash reseptasles and .1 should 
regret to think it nesassary to hold that any 
of these things had to-ba placed in “ the 
proper receptacles” by owners and oscupiers 
under sestion 151 bat that the? Maniei. 
pality was not bound to ramove them under 
section 98, 

it may be said that we are eonserned not 
to speculate as to the intentions of the Legis- 
lature but to sonstraue its language. 

This is true, but I am of opinicn that 

“refuss,” whish primarily means anything 
refused or rejested, is amply wide enough to 
inslade night soil, ani I sannot regard thefact 
that the Legislature speaks expressly of 
sewage in section 112 and of night soil. in 


` 


“bad smell, 


sestion 151 as any sufficient reason for sup. 
posing it did not intend to inolude it in the 
term “refuse” or ‘offensive matter” in 
section 98, 

It is admitted thatthe Local Government 
has applied sestion 98 to the Municipality 
of Rangoon and I think under sub. clause 
(1) the terms “refuse” “rubbish” and “house 
refuse” inslude night soil and that the Qom- 
mittee is bound by law to remove it. 

I think that under olansa (2) the Com- 
mittee is bound to provide plases and sites 
for the solleation, deposit and disposal 
of what itis bound to remove under elause 
l, and that under elause (3) it is entitled 
to call upon owners and  ossupiers to 
provide proper reseptasles for the reception 
of all such things, till the Munisipal servants 
gan remove them. 

There ia no express provision that it is to 
be the Municipality that ia to dispose of 
the refuse, rubbish and offensive matter: 
all that itis expressly required to do is, to 
provide sites where such offensive matter 
may be sollested, deposited and disposed 
of, It is not expressly required sither to 
sollest, deposit or dispose of suah things. 

If it has, as I think, to’ remove anah 
offensive matter it would naturally have to 
deposit it inthe plases whieh it is bouad 
to provide for the purpose, and if so 
Ithinkitmay be held that it is bound to 
dispose of it. 

I think, sharetore, that seotion 98 im- 
poses on the Municipality the duty both 
of removing and disposing of the night 
soil. 

We are not now oonserned with any 
nuisanes arising or alleged to arise from 
the removal of the night soil from premises 
—or its transport through the streetsa— 
but only with one that arises from its 
disposal at this partieular site and place. 
The question is whether this enforced 
disposal of the night soil inevitably oauses 
a nuisance. If it does, the Municipality is 
excused; if it does not, the Munisipality is 
not. 

Dr. Blake, the Municipal Veterinary 
Offiser, ia whose sharge the various depdts 
lie, tells us that during the aold weather 
no smell from this partieular depds reashes 
asross the street; that in May, whieh he 
says is the worst month, there wonld be a 
buf not beyond the width of 
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the street, and he, therefore, naturally admits 
that the larger the ares of the depd', 
theless the nuisance will bè to outside 
* people. 

Dr. Hayne, the then Chief Medical Officer 
for the Railway, states that he thinks it 


would tend to ahesk the smell to a great - 


degree if the’area were properly enolosed, but 
he does not think it large enough, and suggests 
that a derêt should ba 100 yards square, so 
that the transfer of the night soil should 
take plase 50 yards from any inhabited 
plase. 

Now this transfer operation which causes 
the nuisance complained of does not take 
plase in the oentre of thedepdt but at the 
extreme end, and that end is the one nearest 
to the plaintif’s quarters. 

These lie on the other side of Firat Streat, 

if the width of the road, whieh Exhibit 1 
shews to be only 30 feet makes, as Dr. Blake 
thinks, 39 much difference, the distance 
eaused by the removal of the plase of transfer 
further inside the depdt might prevent the 
nuisanse altogether. There is no evidence 
that experiments have ever been wade to 
settle the range of the smell. 
“ Thederéi has been in existence 30 years; 
if its existing area is insufficient, there is no 
- evidence that more land might not have been 
taken up in the first instance: if the Munici- 
pality took up too small an area, that is their 
fanlt as well as their misfortune, 

Lord Blackburn, in the Metropolitan 
Asylum District v, Hill (2) at page 208* 
_ ofthe Report, seems to have been doubt- 

ful as to the position if if were shown that 
the thing enjoined and done must oreate a 
puisanée unlessit was done on a site 50 exten- 
sive that it could not be obtained at all or only 
at a costso enormous as to make it pras- 
tieally impossible. In that case it waa 
held that the act somplained of was not 
imperatively enjoined by Statute. In the 
present case I think it is enjoined but 
nothing in the Act has been brought to our 
notice to shew that the Legislature thought it 
impossible to carry out the work withont 
eausing a nuisance: on the aontrary, the 
Législature in section 9f seems to have con: 
templated isolated areas being seleéted in tha 
first instanoe, a growth of population attend- 
ed possibly by a nuisanse in the future, and 
if so a compulsory transferenos of the 
. *Page of (1881).6 App. Cas.— [EG] 
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depôts to more remote siter, outside Municipal 
limita, 

These words seem to me rather to negative 
the idea that the Legislature regarded the 
nuisance as inevit#ble or sontemplated 
authorizing one. 

It foresaw the possibility and provided for 
it. It gave the Municipality a wide area of 
selestion in the first instance and provided for 
a subsequent compulsory shange of site, if a 
puisansee arose. The nuisanse arises from 
the transfer of the night soil and the transfer 
takes place by night. The land of this 
partisular depôt is surrounded by roads and 
there is no somplaint from passers by: the 
other buildings in the visinity are stated to 
be warehouses occupied only by day and tha 
omission of the defendants to insist that if it 
13 a nuisance at all, it is a publie one, seems 
to indicate that they only fear the plaintiffs 
and it would not seem diffisult, or at any 
rate impossible, to safeguard the plaintiffs ; 
or, in the last instanoe, if they wish to main- 
tain the depd} to acquire their property, 
whioh has only buildings of the value of 
Rs. 2 000 — Rs. 3,000 upon it. There are, it is 
true, provisions in the Act for sompensation’ 
but I see no reason to suppose from this 
fact that the Legislature contemplated this 
nuisanoe being inevitable or that itis so in 
fast, 

I therefore, agree with the Ohief Judge in 
dismissing the appeal. I also agree in-the 
order as to costs. 


Apreal dismissed. ` 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1261 or 1918, 
Jaly 15, 1920. 
Present :—Mr. J Kon Das and 
Mr, Justice Adami, 
Musammat Bibi RAFIQ UN-NiSSA 
AND OTHERS—Devexndants—~—-APPELLANTS 
versus 
Babu KESHWAR NARAIN SINGH 
AND OTHERS—PLainti¥es, MUSAN 
> TANT AND oTHEKS—DEFENDANTS 
— RESPONDENTE. 
Bengal Survey Act (F B. -Q of 1875), % 41 —0O1 def 
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Settling boundary dispute, effect of—Suit to recover 
possession of lands dealt with by order—Limitation-~ 
Boundary pillars, failure ta set wp, effect of-—Presump- 
tion~—Burden of proof, 


An-order under section 4] of the Bengal Survey 
Act has the forca of a Civil Court decree, and the 
party in whose favour the order is passed should bo 
considered to be in actual possession at the date of 
the order, and a person wishing to upset the order 
must bring a suit within 12 years from the date of 
the order. [p. 841, col. 2; p. 842, col, 1.] 

An order settling a boundary dispute under section 
41 of the Bengal Survey Act is not void if, after the 
decision is come to, boundary pillars are not set up. 
The placing of boundary pillars is a part of the 
procedure whichis performed by the officers of the 
Survey Department after a boundary dispute is 
decided. li is tobe presumed that the boundaries 
were duly laid down and the burden of proving the 
contrary lies on the party alleging it. [p. 842, col. 1.1 


Appeal from a decision of the District 
Judge, Monghyr, dated the 27th May 1918, 
reversing a desision of the Officiating Addi- 
tional Subordinate Judge, Monghyr, dated 
the 18th June 1917. b 


_ FAOTS.—The finding of the lower Appel- 
late Court was aa follows :— 

“There was a boundary dispute in 1902 
and it was desided by the Settlement Authori- 
ties in favour of the defendants. The learned 
Munsif dismissed the present sase as having 
“been instituted more than 12 years after the 
deaision of that boundary dispute. The 
decision of this appeal rests mainly on the 
question whether the provisions of aestion ál 
of the Bengal Survey Aot have been 
‘complied with. That section requires that 
the boundary shall be determined aacording 
to actual possession and the boundary is to be 
‘gesured by bonndary marksg......,...he Court 
below, if appears, has presumed that as 
there was a deaision about boundary under 
sestion 41 there must have been ballabandz, 
The appellant’s Pleader urges that it was 
not proper to so prestime. He, as stated 
above, relies on the oases* mentioned above, 
whieh lay down that where under an Act 
certain things are required to be done before 
avy liability attaches to any person in respeot 
of avy right or obligation, it is for the 
person who alleges that the liability has been 
‘incurred to prove that the things presoribed 
in the Aot have been astually done and that 





*Ashanullah Khan Bahadur v, Trilochan Bagshi, 18 
0. 197; 6 Ind, Des. (N. 8.) 680 and Narendra Lal Khan 
Ve Jogi Hari, 82 0. 1107; 2 0, Las Ja 107; 


INDIAN OASES. 


841 


if an official ast is proved to have been done 
it will be presumed to have been regularly: 
done, but it does not raise any presump- 
tion that an aot was done, of whioh there 
is no evidence and the proof of whieh is 
essential. The learned Pleader also relies 
on the case reported aa Deputy Legal 
Remembrancer v, Mir Sarwar Jan (1). It 
has not been proved that any Assistant 
Survey Ofiser went to the spot for 
putting any boundary marke, nor does it 
appear that he did any ast in sonnestion 
therewith from which it sould be inferred 
that boundary marks were put......as requir. 
ed by sestion 41. Rejecting the worthless 
oral evidénes on the point there are no 
materials from which it could be legitimately 
presumed that boundary marks were put..,.., 
We...find that no boundary marks were put 
ag required by the said section,” 


Messrs. Syed Mohammad Tahir ‘and P, 
Banerjt, for the Appellants, 
Mr. Jagannath Prasad, for the Respondents, 


JUDGMENT. 

Apam, J.—The plaintiffs in the snit out 
of whioh this appeal arises sought for re- 
sovery of possession of oertain lands between 
their Mauza Pipra and Mauza Tilooh whish 
belongs to the defendante, 

It appears that though title was found to 
be with the. plaintiff in respeot of the disputed 
land as shown by the Revenue Survey Maps, 
yet in 1902 a dispute having arisen between 
the owners of the two Marzas a survey 
was made and it was fourd by the Survey 
Officers that the disputed land lies within 
Mauza Tilooh, ard, therefore, the possession 
thereof was with the defendants. Thig 
desision was made under the provisions of the 
Bengal Survey Act on the 15th Maroh 1902. 
The plaintiff instituted this snit on the lst 
Ostober 1915. 

Under gestion 41 of the Bengal Survey Aot 
the desision of the Survey Offieer had the 
force of a decree of a Civil Court. The 
learned Distriot Judge seems to haye been 
mistaken as to the law in the case. It is 
quite olear that the desiaion having been under 
ssotion 41 of the Bengal Survey Aot pos- 
cession was-found to ba with the defendants, 
and if the plaintiff wished to upset that deei- 
sion it was ineumbent upon him to institute 
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his suit within 12 years. This he has not 
done. s 
The learned District Judge in deoreeing 
. the appeal asted on the assumption that it 


INDIAN CASES. 


was incumbent on the defendants to prove 


that the Survey Officers laid down boundary 
pillars, and as they failed to give satifaotory 
proof of. such laying down of pillars their 
defenese must fail. The placing of pillars 
on the boundary, whioh has been fixed 
after enquiry, is a part of the prosedure 
whish is performed by the offisers cf the 
Survey Department after a boundary dispute 
has been desided and itis nowhere provided 
that an order settling a boundary dispute is 
void if, after the decision is some to, boundary 
pillars are not set up. In any sase, the 
desision having been come to under section 
41, we must presume that the boundaries 
were duly laid down. The learned District 
Judge found that the oral evidenes on both 
sides as to the boundary marks was unreli- 
‘able, and besause the report of the Survey 
Officer did not state that boundary marks had 
been. laid down, held that the defendants had 
failed to show that the provisions of sestion 
41 had been complied with and so decreed 
the appeals. The burden of proof to show 
no boundary was demaroated lay on the 
plaintiffs. 

I would allow this appeal and set aside the 
order of the lower Appellate Oourt and 
restore the deeres of the Court of first 
instange with oosta throughout. 

Das J.—I agres, 


Arpeal allowed, 


MADRAS HIGH COURT. 
Szconp Oivi Arrear No. 967 or 1919, 
Marsh 15, 1920, ` 
Present :—Mr. Justioe Sadasiva Aiyar and 
Mr, Justice Spencer. 
Pujarı BHIMAJI, MINOR, BY NEXT 
FRIEND Pujari NAGAPPA -— PLAINTIE F. — 
APPELLANT 
versus 
RAJABHAT HUSSAIN SAHIB 


AND ANOTHER-——DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXXII, r.4— 
Minor, certificated guardian of ~Suit against Minara 
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Another guardian ‘appointed for suit—Appointment, 
legality of. 


Where there is a certificated guardian of a minor, 
the appointment. of another guardian for the 
purposes of a suit against the minor is illegal, and a 
decree obtained in such suit by the plaintiff is liable 
to be set aside on the ground of there being no legal 
representation of the minor in the suit, [p, 843, col. 2; 
p. 844, col, 1.) ; 


Sesond appeal against the deeree of the 
Court of the Temporary Subordinate Judge, — 
Bellary, in Appeal Suit No. 136 of 
1918, preferred against the deoree of the 
OConrt of the District Munsif, Hospet, in 
Original Suit No, 484 of 1917. 


FACTS appear from the judgment. 


Mr. P. R. Ganapathy Atyar, for the Appel- 
lant.-Order XXXII, rule 4, Civil Procedure 
Code, absolutely prohibits the appointment 
of a person other than a certificated guardian 
as guardian ad litem fora minor defendant 
in a suit, In the absense of the certifisated 
guardian on the record, the minor sannot 
be said to have been properly represented. 
There is a legal disability attashing to such 
person to act. The Oourt’s ignorance of the 
existence of the cortifieated guardian does not 
affest the question. See Hanuman Prasad v. 
Muhammad Ishaq (1), Roshid-un nissa v. 
Muhammad Ismail Khan (2), Khiarajmal v, 
Daim (3). 


Mr, K. Rajah Aiyar, for the Respond- 
ents.. The decree against the minor is not 
altogether void. It is only an irregu- 
larity, see Dammar Singh v. Firbhu Singh (4) 
and the oases wherein it is followed, 
Jogeshwar Narain v. Lala Moorlidhar (5), 
Midnapore Zemindart Company Limited FV. 
Gobinda Mahto (6). In Maruthamalai v. Palani 
Gounden (7) failure to give notice to a person 
in sharge ofa minor was held not to render 
void the appointment of third person as 
guardian ad litem, In Rambrichh Ram v. 
Tarar Tefvart (8) it was held that where the 


28 A. 187; A. W. N. (1905) 229; 2 A. L, J, 615. 

3 Ind. Oas. 864; 31 A. 672; 13 0. W. N. 1182; 10 
. 818; 6A, L. J. 822; 11 Bom. L. R. 1226; 
T. 279; 19 M, L. J. 631; 36 I, A. 168 (P. 0.). 


(P. C.). 
29 A. 290; 4 A. L. J. 155; A. W. N. (1907) 70. 
C, L, J. 270. 
LJN. j 
. (7) 16 Jnd. Cas. 182::27 M, B385. 
: (8, 83 Ind. Cas, 605; l4 A, La J; 589, P = P 
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to bs heard on a legal point, 
- was fixed for. this and notiea issued to 
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shall appoint and should duly pay the 
balances as may be sertified to ba due from 
him as the Court “‘hath dirested or shall 
hereafter direct” then the obligation shall be 
void otherwise it should, ramain in full foroe. 
The bond was in fhe sum of Rs. 20,000, 

Mr, Chari was appointed Oommissioner 


- to take the assounts tnter alza in respeot 


of what was due by Shwe Tha as Reseiver. 
He made a report in respect of the period up 
to the end of 1918 that Rs. 38,529-8-0 was due. 
Subsequently, he reported that Rs. 11,008 
was due for three months cf 1919, On the 
4th April 1919 Shwe Tha was removed from 
the'Reseivership and Mr. Chari was appointed 
Receiver, | 

Mr, Ohari, when Shwe Tha did not pay 
up the amounts held by the Oourt ta be 
due by him, applied that the sureties 
should be osalled upon to pay the 
Ra. 20,000 for whieh they had exesuted 
the bond. e 
` The sureties appeared and the Oourt 
passed an order, ‘dated the llth May 1919. 
It was direoted that, asa matter of grace 
and in order not to put the sureties to 
any avoidable loss, Mr. Ohari ahould sell 
gush portions of Shwe The's share in the 
estate as are readily marketable and after 
dedusting Shwe Tha’s share of the joint 
debts oredit 75 per sent. of the balanee to 
Shwe Tha as Reseiver, 25 per eent. being 
held in suspense for sontingencies, It was 
then ordered that if, after this aredit, there 
remained any sum still due from Shwe Tha as 
Reseiver the proseedings against the sureties 
may be pressed, : l 

This order was oarried out and after 
the deduetions had been made a sum of 
Rs, 17,022.52 was still due from Shwe 
Tha. This be has failded to make good, 
Then the Oourt was , moved to sall upon 
the sureties and, on the 12th September 
1919, notice was issued to them to show 
eause why they should not pay up the 
amount, They obtained a week’s adjourn- 
ment to file objections, On the date fixed 
they appeared and wanted a farther adjourn: 
ment for a fortnight to file their objections. 
This was refused and, on the 3lst Ostober, an 
order was passed that they must pay up 
the amount within one week. later in 
the day, Mr. Burjorjse appeared and asked 
A date 
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Mr. Chari. On the date fixed Mr. Dantra 
appeared and asked for an adjournment 
as Mr. Burjorjee was out of Rangoon. This 
was very naturally refused. Anu order was 
then passed that, as the sureties had failed ° 
to pay the amount, Mr. Chari san take any 
steps he may think proper, 

Mr. Qhari then took out exeoution against 
the property of the sureties and this appeal 
was then filed. It is said to be an appeal 
against the order of the 3lst Ostober 
1919 by whish it was ordered that the 
sureties must pay up within one week, 


That order, if ia said, is ulira vires, as, 
on the failura of the sureties, the only 
action open was to apply to the Court to 
assign the bond on whieh being done 
the assignee. sould bring a suit on the 
bond. 


If the order was passed under seetion 
145 of the Oode of*Civil Procedure an 
appeal will undoubtedly lie and the question, 
therefore, is whether suoh an order sould 
be made under that sestion. It is urged 
that sestion 145 only applies when the 
surety has given his bond for a party to 
the suit, Here the bond is given for Shwe 
Tha gua Reaeiver, and not as being a 
party. 

Under the previous Code of 1882 the 
corresponding section applied only-to deorees 
and where a person besame liable as surety 
for the performance of the desree or any 
part thereof, In the present Oode the 
seope of the sestion has been mush enlarg- 
ed by the addition of clauses (b) and (e) 
and by the inelusion in it of orders in 
addition to decrees, Olause f(e) applies 
where any person has beeome liable as 
surety for the payment of any money 
under an order of the Court in any anit 
and the section provides that the order to 
pay may ba executed against him to the 
extent to whioh he has rendered himself 
personally liable in the manner provided for 
the exasution of decrees, 

The language is very wide and there ia 
nothing to indieate that it is or wag 
intended to be limited to sureties for parties 
to the suit in their oapaaity as parties. It is, 
no doubt, true.that one method of proseading 
against a surety is to obtain an assign. 
ment of the bond and bring a suit on it, 
The seotion does not prevent this sourse 
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being adopted but provides ` 
and more expeditidus 
been intended to limit its 
it would have been clearly indieated, 
*Instead of this, we find the aope of the 
sestion is extended and it is no longer 
confined to deorees and’ their performance 
but covers orders also. An order appointed 
him Reseiver and aalled upon him to give 


& ‘summary 
course, Had it 


security and the sureties undertook their. 
liability if he failed to pay at any time he might. 


be ordered to do so. 

It is further urged that tha sureties 
have had no opportunity to sonutest the 
sorrectness of the” amount for which Shwe 
Tha as Reosiver has been held liable, and 
that if a snit was brought on the bond 
fhey would be able to raise this defenos. 
They ressived notics to show oause why 
they should not ‘be oalled upon to” pay 
bat chose to file no objestions, They ware 
twioe given adjournnients to enable them 
to do so but still omitted to do so. We 
do not think they san be heard to do so 
now. 

It issaid that the Commissioner sharged 
oommission after agreeing not to do 80, 
but that is purely a: matter of the terms of 
his. appointment, 

Again, it is urged that the 25 per sent. 
should not have been held bask, Should 
thie amount be afterwards available towards 
Shwe Tha’s liability thay oan resover any 
exsa33 they may havoehad to pay. They bound 
themselves to make good any sum Shwe Tha 
might be ordered to pay at any time and 
here again they have failed to make out any 
ease. 

We must, therefore, hold that the order to 
pay was one falling within the sopa of 
seetion 145 and that it may be enforced in 
exeoution. 

.So far as the possibility of the sam for 
ahieh Shwe Tha is liable being redusad on 
appeal, their remedy lies by way of a stay 
of exesution. 

The appeal is, therefore, dismissed with 
costs. 

Advyosates’ fees three gold mohurs. 


Appeal dismissed, 
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COURT OF RLBUTION COMMISSIONERS, 
UNITED PROVNIOCES. 
Petition UNDHR Execroran RULES. 
December 22, 1920. 

Present :—~Meassrs. F. B, Shetring, Sitla 
Prasad Bajpai add O. H. B. Kendall, 
Commissioners. 

Mra. SHAKIR ALI— PETITIONER : 
i CErsus 


M. ABDUL HAKIM—Respompenr, 

U. P. Electoral Rules, r. 11 (2}—Declaration oppoint. 
ing Election Agent not signed in presence of Alttesting 
Officer, whether renders nomination invalid —Election 
petition, maintainability of, against order of Returning 
Officer—Objector, liability of, for costs. 


The mere fact that a declaration made under 
rule 11 (2) of the U. P Electoral Rules by a candis 
date appointing himself his Hlection Agent is not 
signed by him in the presence of the Attesting. 
Officer, does not render the nomination of such 
candidate invalid. When the declaration has been 
filed by a candidate, the presumption is that that 
candidate asserts that the signature on the declaration 
is his own, and the Attesting Officer will accept this 
position until some person interested has made an 
objection. [p. 847, col. 2.] 

An election petition is maintainable against thé 
order of a Returning Officer declaring the Serer 
of a candidate invalid [p 488, ool. 1.} 

Where an objection is filed to the nomination of a 
candidate, andsuch nomination is declared invalid, 
the objector is liable for costs upon an election petition 


against such declaration, in the event of the petition ` 


being decided against him. [p. 843, col. 2.] 

Report of the Osintnisnioners appointed 
under the United Provinees Bletstoral Rules 
to fry the elestion petition of Mr, Shakir 
Ali, Barristor-at-Law, Gorakhpur, against 
the elestion of M. Abdul Hakim, Vakil, 
Basti, to the Basti Distriot Muhammadan 
Rural Constituensy in the United Provinees 
Lewislative Oounsil. - 

REPORT.—Mr, Shakir Ali, Barrister-at- 
Law of Gorakhpur, presented an elestion peti» 
tion under rules 30 and 42 (1) (c) of the 
United Provinees Electoral Rules before His 
Honour the Lientenant-Goyernor of the 
United Provinces, His Honour appointed 
the undersigned as Commissioners to enquire 
into the petition. Enquiry hag been made 
and the report is now forwarded, 

The petitioner on Ostober the 18th- last 
presented Exhibit 1 before the Attesting 
Officer of Basti, It purports to be a deslara- 
tion appointing himself as his Elestion Agent 
for the Muhammadan Rural Constitueney of 


Basti, 
Osetober the 80th Munshi Abdal 


On” 
Hakim, the rival eandidate, presented an 


Ed 
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manager of a joint family effestively repre- 
sented a minor member in a suit in whioh 
both were parties, A decree ‘against the 
minor to whom no guardian was formally 
appointed was not invalid. 

- JUDGMENT., 

Sapastva AlYAR, J.——-The plaintiff, repre- 
sented by his sertifisated guardian (appointed 
by, the Diatriot Court), is the appellant 
before us. He sued to set aside the 
deeree passed against him in a suit brought 
by the present Ist defendant as plaintiff 
on 8 mortgage-bond exesuted by the 
plaintifi’s mother, The short question for 
desision ie, whether the plaintiff was pro- 
perly and legally represented in that suit, 
An: ofiser of the Court was appointed in 
that suit at the instanee of the then 
plaintiff (present lst defendant) as guardian 
(for the suit) of the minor defendant 
(present plaintiff), lf there WAS no proper 
representation, if the representation by that 
officer was not merely irregular but also 
illegal, there oan be no doubt that this 
suit to set aside the deosree and the other 
proceedings in the former suit is sustain- 
able. The lower Courts held that, beoaure 
‘the Court and the present . lst defendant 
{the then plaintiff) were not aware that 
a guardian had been appointed by the 
Distrist Court for the minor, the appoint- 
‘ment-of an officer of the Court as the 
guardian for the former suit was neither 
illegal nor irreguldr and, therefore, the desree 
| in the former suit should not be set aside. I 
am unable to agree with the conelusions of 
the lower Qourts. Order XXXII, rule 4 (2), 
so far as it relates toa minor (defendant), 
is as follows :— 

“Where a minor has a guardian appointed 
or deslared by competexrt anthority, no 
person other than sueh guardian shall be 
appointed his guardian for thé suit,” (that 
is, in the oase where a minor isen defend- 
ant) “unless the Court eonsiders, for reasons 
to be reesorded, that it is for the minor's 
welfare that another person be appointed.” 
The old sestion 457, Civil Prosedure Code, 
prohibited a married woman ‘being appoint» 
ed as guardian for the suit for a minor 
defendant and thus oreated a legal disability 
in her to act as suoh. Now Order XXXIV, 
` rule 4 (2), in the case where d minor is a 
defendant, similarly, prohibits any person 
ether than the- guardian- appointed -or 
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deslared by sompetent authority to net as 
guardian for the suit of a minor defend- 
ant. The Legislature olearly made this 
provision besause it was strongly of opinion 
that it was not for the minor’s welfare 
that anybody else exsept such certificated 
guardian, where one exists, should ast for a 


“minor defendant.. Where there is sueh a clear 


prohibition by the Legislature the Court’s 
ignoranee of the existence of a sertifieated 
guardian cannot be taken into sonsideration 
in desiding the question whether there has 
been a proper representation of a minor 
in the suit, any more than the ignoranee 
of a Court under ‘the old provision that a 
woman appointed by it as a guardian was 
a married woman sould affest the decision 
of the question whether tke minor was 
properly represented by suoh a woman, I 
think the decision in Hanuman Prasad 
v. Muhammad - Ishag, (1), sonfirmed in 
Rashid.ud-nissa. v. Muhammad Ismail Ehan 
(2), is almost conslusive on this point. On 
behalf of the respondents, we have been 
referred to the desision in Dammar Singh 
v. Firbhu Singh (4) in whieh the qnes- 
tion is very meagrely diseussed and it 
was desided before the Privy Counsil’s 
desision above referred to. The obiter dicta 
in Jogeshwar Narain v. Lala Moorlidhar 
(5) and Midnapore Zemindari Company 
Limited v. Gobinda Mahto (6) approving 
the decision in Dammar Singh vy. Pirbhu 
Singh (4), do not carry us mneh further, 
The ease in Maruthamalat v. Palani Gounden 


(7) was nota case desided on the rule 


whioh we are now considering, but the 


decision turned upon the question whether 


failure to give notise to a person alleged 
to be then in sharge of the minor wholly 
vitiated the appointment of a third person 
by the Court as a minor’s guardian, that 
is, whether non-eompliance with the pro- 
visions of Order XXXII, rule 3 (4) made 
the appointment wholly illegal or whether 
it was only an irregularity. I do not think 
that a probibition to any body else to not 
enacted in Order XAXII, rule 4 (2) ean be 
put on the same footing as the direotion 
to give notice to the person in whose sare 
the minor is before making the appoint- 
ment of a proper guardian. On the whole, I 
think that there was no legal representa- 
tion of the minor plaintiff in the former 
suit. I hope that plaintiffs will hereafter 
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take care when they implead a minor as 
a party defendant and when they apply 
to the Court for appointing a guardian 
for the suit to enquire whether a sertifi- 
sated guardian has been already appointed 
for the minor defendant. I would also 
add that there are observations in the 
ease Narsingh Narain vy. Sheikh Jahi 
Mistry (9) whish donbt the soundness of 
the desision in Dammar Singh v. Pirbhu 
Singh (4). I would deoree the suit setting 
aside the desrees of the lower Oourts. As 
allegations of fraud snd _ aollusion made 
in paragraphs 8 (b) and 8 (c) of the plaint 
were not proved aceording to the findings 
ef both Courts and as the illegality of the 
appointment of the Court Officer under the 
provisions of the. Code was not expressly 
set up in the plaint, I would direst the next 
friend to: bear personally the eosts of this 
litigation ineurred .on the plaintiff's behalf. 
The defendants will, of course, bear their own 
eosts. 

Spencer, J.—I agree. I think that, when 
there isa definite prohibition of law in such 
words as those in Order XXXII, rule 4, Civil 
Procedure Ocde “no person other than such 
guardian shall ast as the next friend of 
the minor, or be appointed guardian for 
the suit unless, ets.” a decree obtained 
against a minor represented by some other 
person is an illegal decree, void against 
the minor and not a decree obtained bya 
mere irregularity. 1 would follow in this 
matter the Privy Counoil’s desision in 
Rashid-un nissa vy. Muhammad Ismail Khan 
(2) and another oase of the Privy Couneil 
in Khiaraimal v, Daim (3) where it was 
held that a decree obtained against a 
person who was not properly represented 
on the record was void and without juris. 
distion against euch person, I agree with 
my learned brother that Dammar Singh 
y. Pirhhu Singh (4) is not a sase which 
we ean follow without hesitation. 
was another ease in Rambrechh Ram v. 
Tarak Tewari (8) quoted by the respond- 
ents’ Pleader, In tbat case, the minors 
belonged to an undivided Hindu family 
and the manager of that family was a 
party and fully contested the suit. There 
war, therefore, no necessity to appoint a 
guardian at all and a decree obtained 


9) 18 Ind, Cas, 414; 15 O. In J 8, 
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against the minors on whose behalf a 
guardian not properly representative of tbeir 
interests was appvintid was not on that 
acsount an invalid deoree. The appeal 
will haye to be allowed, the direstions as 
to costs being as mentioned in my learned 
brother's order, 
M. 0. P. 


Appeal allowed, 


LOWER BURMA CHIEF COURT. 
Orvin Miscenpangous AprpgaL No, 180 
or 1919, 

Marah 22, 1920. 
Present:—Sir Daniel Twomey, KT., 
Chief Judge, and Mr. Justice Robinson, 
MAUNG PO THEIN AND OTHERS 
~~ APPELLANTS 
versus 


MA WAING AND anotarR—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 8. 145, scope of 
— Receiver, surety for, liability of. 


Section 145 of the Civil Procedure Code applies © 
where any person has become liable as surety for a 
Receiver and such surety can be ordered to pay the 
A which he has bound himself to pay. lp. 846, col. 
1. 

Appeal against the order of the District 
Judge, Hanthawaddy, 

Mr, Bur/or,ee, for the Appellant. 

Mr, Daries, for Respondent No. 1. 


JUDGMENT.—Ma Waing sued her hus- 
band, Maung Shwe Tha, for divoree and 
partition of property. On the 22nd Marsh 
1915 Manng Shwe Tha was appointed 
Reseiver of most of the joint property to 
sollest the rents and profits thereof, On 
the 22nd May 1915 he and the: present 
appellants executed a bond in favour 
of the District Judge of Hantha- 
waddy his successors and assings. The 
sondition of the bond was that if Maung 
Shwe Tha should duly asaount for all the 
joint property and for every sum and 
sums, of money be should so reseive on 
account of the rents and mesne profits of 
the properties at sueh periods as the Oourg 
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‘objection to the effest that the deslaration, 
Exhibit 1, had not been made and signed by 
the petitioner in the presence of the Attest- 
ing Officer, On the same date, October the 
30th, the Returning Officer passed an order, 
Exhibit 2, in whioh “he found that the 
deolaration, Exhibit 1, made by the petitioner 
was invalid and, therefore, he deolared that the 
nomination of the petitioner was invalid. On 
the same.date, by his order, Exhibit 4, the 
Returning Officer deolared that Munshi 
Abdul Hakim, the respondent, being the only 
candidate was duly eleated, as by the desision 
of the objestion of Munshi Abdul Hakim the 
nomination of the petitioner had been deslar- 
ed invalid, leaving Munshi Abdul Hakim 
as the only candidate. 

Against this desision of the Returning 
Officer the petitioner presented his petition 
before His Honour the Lieutenant-Governor. 

Mr, Abdul Hakim, respondent, has stated 
before this Court that he admits that the 
signature on the deolaration, Exhibit 1, is in 
the handwriting of the petitioner. s 

On the pleadings of the parties the follow- 
ing issues have been framed :—= ~ 

l. Is it necessary that the signature should 
be made -in the presence of the Attesting 
Officer in order to make the declaration, 
Exhibit 1, valid? Proof on respondent. 

- 2. Does not an elestion petition lie againat 
the order of the Returning Officer, Exhibit 2 P 
Proof on respondent. 

3. Is not respondent liable for sostes, if the 
petition is desided against him? Proof on 
respondent. 

© With reference to Issue No. 1 the respondent 
argues that the wording of rule 11, slause (2) 
of the Electoral Rules, should be considered. 
The word “deslaration” saesording to the 
respondent means that there must be some 
one to reesive the declaration. A deoslara- 
tion presupposes two persons: one person 
making the deslaration and another person 

reseiving if, and, therefore, a dealaration must 
be made in the presence of some one. It 
follows, therefore, that both the signature 
on the deolaration and the writing of the 


deslaration should have been made in the 
presence of the Attesting Officer. It is 
further argued that unless this is done, 


the deslarant sannot be held liable.. It is 
possible that the signature may be re. 
pudiated subsequently, and the Returning 
Officér or Attesting Offieor can only be satisfi. 
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ed whenthe signature has been actually 
made in his presense. 

We do not agree with this reasoning or 
with the interpretation of rule 11, alause (2), 
suggested by the respondent. That rule 
requires a eandidate to make in writing 
and sign a deoslaration. Exhibit 1 ia in 
writing and it is admittedly signed by the 
petitioner and in that writing the petitioner 
makes a deelaration as to the appointment 
of an Eleotion Agent. The rule says nothing 
at all as to any nesessity for the declaration 
to be signed in the presence of any one, If 
this had been oonsidered nesessary, the rule 
would undoubtedly have said so explicitly, 
In -thea absences of any such requirement 
in the rule, the petitioner cannot be held 
bound to have made his signatare in the 
presence of the Atteating Officer, 

There appears to be no forse in the 
argument that,unless the signature is made 


in the presense of the Attesting: Officer, | 


the candidate cannot be legally bound by the 
document. If the sandidate has presented 
a declaration purporting to be signed by 
himself, whioh, as a matter of faot, is 
found subsequently not to have been so 
signed, the sandidate will undonbtedly be 
liable to punishment under the Oriminal 
Law. It is untrue, therefore, to say that 
the candidate will not be bound by a deolara- 
tion written and signed otherwise than in 
the presence of the Attesting Officer, 

It is also untrue to say that the Attest. 
ing Officer can only be satisfied of the 
genuineness of the signature if it has 
been made in his presence. When the 
deslaration has been filed by a oandidate 
the presumption is that that candidate 
asserts that the signature on the deelaration 
ig his own and the Attesting Officer will 
acoept this position until some person 
interested has made an objeetion, It may 
be noted that in the present ease the 
objestor admits that the signature on the 
declaration, Exhibit 1, is the genuine signature 
of the petitioner. 

For the abve reasons, Issue No. 1 is desided 
against the respondent and in favour of the 
petitioner, 

The .sesond issue is: “Does not an elos: 
tion petition lie against the order of the 
Returning Officer, Exhibit 2 ?” 

Rule 42, elause (c), has been referred to by 
the respondent. It is, however, admitted 
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by him that the Elestoral Rules are rules 
made under the Aot referred to in rule 
42, olause (c). In the present ease the 
petitioner alleges that rule 11, slause (2) of 
the Hlesatoral Rules, has not been properly 
complied with. It is admitted by the 
respondent that if Exhibit l were a valid 
deslaration, ita non-acseptanse by the Return- 
ing Officer was a non-compliance with the 
rules. In, the faos of this admission, it 
is not possible for the respondent to press 
his argument in regard to this issue, We 
deside Issue No. 2 against the respondent and 
in favour,of the petitioner. 

The third issue deals with costs, 

Assording to the respondent, the order 
of the Returning Officer, Exhibit 2, was 
passed by that Offiser irrespastive of the 
objection filed by the respondent, Exhibit 
3, The respondent says that the Raturning 
Offiser held in his order that the signature 
on the declaration, “Exhibit 1, sould hava 
been verified by the petitioner had he baen 
present at the time before the Raturning 
Offiser. Basause of his absence, the Raturn- 
ing Ofiser disallowed the deslaration and set 
aside the nomination. 

According to the respondent, the Return. 
ing Officer would have passed the deolara- 
tion as valid, if the petitioner had been 
present before him to verify his signature 
and, therefore, the respondent argues that 
the Returning Offiser’s orders, Exhibit 2, 
has nothing to do with his objection, 
Exhibit 3, and, therefore, he, the respondent, 
should not bə bardened with costs even 
in sase-the present petition is decided against 
him, 

We find that the aontention of the re- 
spondent is not borne out by the fasts, 
The respondent admitted, before issues were 
framed, that the order of the Returning. 


” 


` Officer, Exhibit 2, was passed with reference 


to this applisation, Exhibit 3. He further 
admits that his arguments were hoeard by 
the Returning Officer bofore that Officer 
passed the order, Hxhibit 2, He farther. 
admits that the desision referred to in the 
Returning -Offiser’s order of Ostobar the 
80th, Exhibit 4, rafers to the desision of 
the same date, Exhibit 2, Exhibit 4 is as 
follows:— 

“As by the. the desision of tha objestion 
of M. Abdol Hakim the nomination of Mr, 
Shakir Ali has been .deslared invalid, 


wr 
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Ieaving M. Ablal Hakim as the only 
candidate, I, therefore, according to D. O, 
No. 931-R/{1I—1 (5), deslare M. Abdul 
Hakim to be duly elested.,”’ Exdibit 4 
shows distinetly that the decision that 
Exhibit 1 was an ‘invalid declaration wad 
made on the objəotion of M. Abdul Hakim, 
respondent. 

In the body of the order, Exhibit 2, it 
is said; ; = 

“It has been urged and with some foros that 
Mr, Shakir-Ali might in oas39 of malprastiss 
wriggle ont of bis legal responsibility by 
denying this signature. It is possible, and 
thouzh it seems to me that he would thereby 
besoma liable to prosəsution for using a 
forged dooument as genuine, this is not 
an answer to the objection.” It is sloar 
that the respondent placed his arguments 
before the Returning Offiser in support of 
his objestion and the Returning Officer 
made his deeision with referense to that 
objeotion. The proseedings were initiated 
by the objection of the respondent and not by: 
the Returning Officer himself. We deside, 


therefore, this issue against the re: 
spondent and in favour of the potitioner. . 
We find that the declaration, Exhibit 


1, was duly made and that the order of 
the Returning Officer, Exhibit 2, disallow. 
ing the deslaration and proclaiming the 
nomination .of the petitioner invalid was 
unjustified. We find that the deslaration 
and the nomination were duly made, We 
find, therefore, that the eleation of M. Abdul 
Hakim i is void, 

The petition is desided in favour of the 
petitioner and against the respondent. The 
respondent will pay Rs. 200 as aosts to 
the petitioner. Rupees 40 represents printing 
oharges. and the remainder logal advise and 
any other expenses, 

The eee has fled a memo, of hig 
sosts (Hj ebibit 5), and swears to the 
assurasy of ‘the details. The total comes to 
Rs. 447-6-0. Having regard to the points 
raised and the sireumstanoss of the sase, 
we consider Rs, 200 to be fair and reason- 
able sosts payable to the petitoner by .the 
respondent, 

The Government promissory note :for 
Rs. 1,000 received with the petition, whish 
was deposited by the petitioner, is herewith 
retutned, 

i ; . Petition accepted, - 


ta 
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LAHORE HIGH COURT, 
ORIMINAL Reviston No, 959 of 1920. 
Desember 13, 1920. 
` Present: —Mr. Justice *Wilberforoe, 
GHASITA MAL—~Acovsep—P2ritioxER 
Eraus 
EMPREROR— RESPONDENT., 

Criminal Procedure Code (Act V of 1898), 8. 260— 
Summary trial— Large number of accused and witnesses 
~—Procedure—Warrant, execution of, by person other 
than the one to whom it ts addressed, legality of. 


TA in 


. , Where a large number of witnesses and accused 
aré involved in a case, the case should not be tried 
summarily. [p. 850, col. 1.] 

Where a warrant addressed to the bailiff of the 
Court was executed by a Naib Nazir and process- 
servers without any endorsement bythe bailiff : 

Held, that the service of the warrant was illegal. 

-[p. 850, col. 1.] 

Oase reported by the Sessions Judge, 
Hissar with his No. 460-J., dated the 23rd 
June 1920, 

FACTS.—In exesution of a deosree of the 

‘High Court of Caloutta a warrant for arrest 

‘of Mutsaddi Lal, one of the judgment- 
debtors, was issued by the Senior Subordinate 
Judge of Gurgaon, Ram Oband, Naib Nazir, 
and three prosess-servers arrested Mutsaddi 
Lal twice on the 12th July 1919 but he 
was resoued by his friends, Fifteen persons 
were ehallaned by the Polise under section 
“225B, indian Penal. Code, The Magis- 
trate tried the case summarily and osonvist- 
ed seven of the accused, sentencing three 
to a fine of Rs. 200 eash or in defaaltto 
four months’ rigorous imprisonment and four 
to a fine of Rs. 100 each or in default to 
two months’ imprisonment, Mohan Lal, of 
the first lot, and Ghasita Mal, Anant 
Ram and Kesri Mal, of the sesond lot, have 
filed applications for revision. 


GROUNDS.—The number of aseused was 
very large, being fifteen, and in all seventeen 
witnesses were examined, The trial lasted 
about two months. It was, therefore, not 
a fit case to be tried summarily Dina Nath v. 
Emperor (1).] 

2. The first arrest was made at Oheddi 
Lal’s shop at about 47.4. The sesond at 
about 10 p.m. at night on the 
Station. Twelve men are said to have 
been eoncerned in the first osourrense 


(1) 18 tnd. Cas. 665; 35 A, 173 at p. 176; 11 A. I. J. 


196; 14 Or. D, J. 105. 
54 
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. orto any of the bailiffs. 
therefore, if the Naib Nazir or the process- 
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and only five in the other. Of these 
latter Anant Ram and Banwari Lal wera 
not sonserned in the firatoosurrence. The 
two casnrrences being separate transactions 
and the persons involved being not all the 
game the two oases could not be tried 
together. Joint trial under these siroum- 
stances was illegal (sestion 239, Oriminal 
Prosedare Code), 

2, The warrant was addressed to the 
bail: ff. The persons who tried to execnte 
it were the Naib Nazir and prosess-servers. 
There was no endorsement on the back 
making it over to the Naib Nazir by name 
It is questionable, 


servers could legally exesuteit [Muhammad 
Bakhsh v, Emperor (2)} (paragraph 9 on 
page 124 of Rules and Orders of the Chief 
Court, Volume III), 

4, The warrant was dated 6th August 


1919. Ib was a olerioal mistake for 6th-July 


1919, bat as the date stood in the warrant 
if sould not be exeonted on 12th July 
1919, 

5 The Magistrate sentenced three of tha 
acoused to four months’ imprisonment in 
default of payment of fine, Sestion 262 (2) 
of the Oriminal Prosedure Oode, read with 
sestion 33 of the same Oode, shows that this 
part of the sentence was illegal. 

6. The sentences of four months and two 
months in default of payment of fine were 
illegal in the oase of all seven aosused, bes. 
canse under seotion 65 the maximum limit 
of imprisonment in default of fine is one 
and half months for an offence under section 
225-B.° 

For the above reasons if is submitted 
that the osonvistions and sentences should 
be seb aside. If the objections mentioned 
in paragraphs 3 and 4 are valid, no fresh 
trial is necessary. Bat if itis sonsidered 
that the warrant was not vitiated by the 
clerical mistakes mentioned and the Naib 
Nazir was competent to exesute the warrant, 
thena fresh trial in the ordinary way may 
be ordered. 

Fine has been realised. 

Lala Jott Sarup, for the Petitioner, 

ORDER.—-In this oase seven persons have 
been sonvieted by a Magistrate in his 
summary jurisdietion of offences under 


{2).16 P. R. 1904 Or, 1 Or, L, J, 1091 r 
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Feotion 225 B, Indian Penal Code, and have 
besn sentenced some to fines of Ra. 200 
and some- to fines of Rs, 100 and the 
former to the illegal termof four months’ 
imprisonment in default, The Sessions 
Judge has forwarded the proseadings under 
sestion 438, Oriminal Procedure Code, with 
a recommendation that the sonvistions and 
sentences be set aside on assount of many 
irregularities and illegalities, 

In the first place, it is obvious that the 
sass was not one whish should have been 
tried summarily, The number of aseused 
was large and the number of witnesses 
even greater. In the sesond place, two 
totally different offences were tried together. 
Thirdly, the warrant was addressed to “the 
bailiff of the Court”, whoever that official 
may be, and was executed by a Naib Nazir 
and prosesr, servers withontany endorsement 
by the bailiff. Such service of the warrant 
was illegal [see Muhammad Bakhsh v. 
Emperor (2)], For all theselreasong, I agree 
with the Sessions Judge that the sonvistions 
sannot be upheld. 

I, thérefore, ascept the petitions and set 
aside the sonvictions and sentenees of all the 
seven sonvicts and refrain from ordering s 
re-trial owing to the servies of the warrant 
having been effected by persons not legally 
entitled to effest it, 

Petitions accepted; 
Oonvictions set aside, 





ALLAHABAD HIGH COURT, 
ORIMINAL Revision No. 551 or 1980. 
October 7, 1920, 
Present :—Mr. Justice Goknl Prasad, 
GANGA SARAN AND OTHERS—— APPLICANTS 
versus 
EMPEROR, Tarovau Pi, BHAGWATI 
PRASAD— Opposite Parry. ` 
Criminal Procedure Code (Act V of 1898), Ch. XXI, 


provisions of, contravention of, effect of-——-Offence triable 
as warrant case, trial of, as summons case after come 


mencement of trial, legality of, 


Where an offence complained of is triable exclu. 
sively asa warrant case, and the trial has actually 
begun, andthe statements of the complainant and 
gome of his witnesses recorded, itis illegal to split 
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the offence into two component parts, and to proceed 
to try it as a summons ease, [p. 852, col. 2.] 

A. Vagistrate when trying a warrant case is not 
justified ia recording” the statement of the accused 
immediately after the examination of the complainant 
and before heis cross-examined and the evidence for 
the prosecution reeorded: such a procedure is not 
only prejudicial to the accused in his defence, it 
contravenes the provisions of Chapter XXI of the 
Criminal Procedure Code, and entirely vitiates the 
trial.[p. 852, col. 2.] 

Oriminal revision against the order of the 
Sessions Judge, Meernt, dated the 3rd of 
August 1920. 

Mesars. S. O. Mukerji and Kamuda Prasad, 
for the Applicants. ; 

Mr. G. W. Dillon, for the Opposite Party. 


JUDGMENT.—This is an applisation to 
revise an order of sonyistion under sestions 
426, 447 and 352 of the Indian Penal Code. 
The sentence impored is that of a fine of 
Rs. 51 against each of the applicants, and 
the applisants have been further bound in 
the sum of Rs. 509 each for a term of one 
year, It appears that Ganga Saran, aconused, 
is the President of a Goshala Committee, 
Adjoining the Goshala premises there is a 
compound of Pandit Bhagwati Prasad the 
land of whish is let out to certain tenants for 
building purposes. Pandit Bhagwati Prasad 
intends to build a grain market on that plot 
of land. In August 1919 Pandit Bhagwati 
Prasad wanted to build a sompound wall. 
The building was opposed by the asoused as 
the wall would interfere with their abchak, 
Because of this opposition, the wall was not 
built, On the 27th of Ostober 1919 it seems 
that Bhagwati Prasad madea fresh attempt 
to build a compound wall. It is alleged 
that the masons came, built a part of 
the wall and then the six asaused came 
thera remonstated with Pandit Bhagwati 
Prasad and ultimately removed the brioks of 
the wall and put them in another place in 
the sompound of Pandit Bhagwati Prasad, 
Pandit Bhagwati Prasad thereon lodged‘ a 
complaint of mischief, oriminal trespass and 
assault againe} the. accused, As I have. 
said above, they haye all been sonyisted by. 
the Magistrate under various sections. This 
conviction has been upheld on appeal. The 
applicants same up in revision and their 
sontentions are,-— : 

(1) that a single sentense for three separate 
offences is not warranted by law ‘and ig 
illegal ; . 

(2) (a) that the dispute was really of 4 
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‘purely sivil nature, and, even if all the 
evidence for the prossention were taken to 
‘be sorreet, the convistion under seation 447 of 
the Indian Penal Code was bad imasmuoh as 
all that the acoused did was to go to assert 
a givil right and mot to sommit misshief. 
A civil suit has already been filed for the 
determination of the rights of the parties ; 
(2) (b) that Bhagwati Prasad had no right 
to institute a complaint under seotion 447 of 
‘the Indian Penal Code, beaanse all the lard 
had been let ant to tenants on permanent 
leases, These leases are subsisting and, 
therefore, he was not entitled to possession. 


The eases, Gobind Prasad, Inthe matter 
of the petition of (1), and Kunji Lal 
v. Emperor (2), are relied on in support of 
this proposition ; 

(3) that the order under seation 106 of 
the Criminal Prosedure Code wag not justifi- 
d; 

(4) the complaint as filed was under 
sections 452, 147 and 427 of the Indian Penal 
Code. All these cases were warrant oases 
and the trial should have been in the manner 
presoribed for the trial of such oases and 
the ‘trying Magistrate’s astion in trying the 
ease asa sommons sase was illegal and has 
seriously prejudiced the accused ; 

(5). because of certain arbitration procsed- 
ings the complainant was prevented from 
prosesding against the applicants in the 
Oriminal Courts. 

The parties to these proceedings are res- 
peetable gentlemen of Meerut and it has 
taken the learned gentleman appearing on 
either side almost three days to argue the 
case and the aase has been fought tooth and 
nail before me. | 

I shall take up the fourth point first. It 
appears that this somplaint was filed 
on the 4th of November 1919 and the 
somplainant was examined the samé day 
and the 20th of November waa fixed for 
the examination of witnesses in support 
of the somplaint and the oase was 


sent to the present Deputy Magistrate, Mr., 
Natbo Ram, for disposal. It appears that up, 


to the 20th of November 1919 the somplaine. 
ant had not put in Court the nesessary diet 
money, eto, for issue of notises to witnesses 


(1) 2 A. 465at p. 467; L Ind. Des. (N. 3.) 865. 
(2) 21 Ind, Cas. 681; 12 A, L. J. 151; 14 Or. f L. J, 
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and the oase was adjourned to the 20d of 
December 1919 for disposal. On the 2nd of 
Desember 1919 some witnesses were examin- 
ed and others were exempted and the Court 
adjourned the ease for the inspeation of the 
Iccality. The learned Deputy Magistrate 
inspested the Josality on the 20th of Deseem-: 
ber 1919 and, having been given to undere 
stand that there was a ohanoe of aompromise, 
he adjourned the oase to the 5th of January 
1:20. On that date the oare was again 
adjourned and the Court granted adjourn- 
ments from time to fime and, ultimately, on 
the 7th of April 1920, dirested notises to be 
issued to the asonsed under seations 452, 
147 and 427 of the Indian Penal Code, fixing 
the 19th of April 1920 provided the oom- 
plainant put in the neseseary falbana for 
the issne of summons. The oase same on 
for hearing on the 19th of April 1920 in the 
presense of the complainant and of all the 
asonsed exeept Obandbri Ganga Saran who was 
allowed to be represented by a Pleader. On 
that date the complainant was examined, the 
statements of the accused taken and certain 
witnesses on behalf of the proseention were 
examined and then a curious order was 
passed to the effeot that, as it appeared from’ 
the statements of the witnesses for the som- 
plainant that the offences committed were 
of summons oases, therefore, it is not nesessary 
to frame oharges, and as the oomplainant 
wants to produse further evidence, therefore, 
it is ordered that 30th April 1920 be fixed for 
the hearing of the ease. It is not very easy 
to understand how a very experienced Magis- 
trate like Mr. Nathu Ram should have 
sommitted this mistake, The somplainé was 
of offenses triable as warrant sases and the 
heading of the commencement of the judg- 
ment shows that the aseused were being tried 
for those offences. The examination of the 
accused immediately following the examina- 
tion of the complainant was not justified by 
the procedure laid down in Chapter XXI of 
the Code of Oriminal Procedure, However, 
to proceed further, the ease was again 
adjourned to the 22nd of May 1920 at the 
request of the somplainant. On that date 
it was found that, out of the witnesses who 
had been summoned on behalf of the eom- 
plainant, Pandit Nand Kishore, Inspector, 
Babu Gha3i Ram and Ghansham Das, Patwari, 
were examined and the ease was fixed for 
the Ist of June to enable the aeeused ta 
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‘eross-examine the witnesses for the prosesu- 
tion and to produse the defence evidence. On 
that date an applisation for adjournment on 
- behalf of the aseused on the ground that their 
Counsel was engaged in some other Court 
was refused and as all the ascused were not 
present an order was passed for warrants to 
issue against the absent accused, Later on, 
before the warrants sould be issued, the 
gocused appeared and aross-examined the 
witnesses for the prosecution. It will appear 
from the above sesume of what astually 
happened that the whole prosedure of the 
learned trying Magistrate was desidedly 
irregular if not absolutely illegal. Having 
commenced the trial of the case as a warrant 
ease, regard being had to the nature of the 
offenses somplained of, the learned Magis- 
trate was not justified in taking down the 
statements of the accused immediately after 
e had taken down the statement of the 
somplainant who had not even been oross- 
examined till then. He ought to have 
proseeded in the regular way, heard out the 
evidenee for the proseontion, allowed the 
aooused to cross-examine, if they so shose, 
and then framed a sharge whether of the 
offenses about which the complaint had been 
made or of minor offenses, if only these 
were proved, and then aharged the accuced 
of having sommitted such offences age, in 
the opinion of the Court, might have been pro- 
per. In that oase the acaused wonld have 
had, if they so wished, a further opportunity 
to re sal] and oross-examine the witnesses 
for the prosesntion and show that they were 
not worthy of oredit. All this opportunity 
of double oross-examination has been lost 
fo the aceused. They sonld not guess 
from the vague order of the Deputy Magis- 
trate what offences they were called upon 
to answer and there san be no doubt that 
they have been seriously prejudieed-in their 
defence. It has further been argued on 
behalf of the applicants that the examina- 
tion of the sasured before the whole eyi- 
denee for the prosecution was before the 
Court prejudiced the defense oase very 
eeriously, Another point urged on behalf 
of the defence is that, although the learned 
Deputy Magistrate has convisted the assused 
under cestions 447 and #5% of the Indian 
Penal Code, the sonvietion is really one under 
gestion 452 of the Indian Penal Code which 
gould not.gsye been tried asa summong gase 
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besause the elements sonstituting an offenoe 
under sestion 447+ plus the elements aon- 
stitnting an offences under sestion 352 of 
the Indian Penal Code go-to make up the 
offense made punishable onder sestion 452 
of the Indian Penal Code. This prosedure 
of splitting up an offence triable exclusively 
as & warrant oase into two component parts 
of the said offences in order to enable a 
Magistrate to try it as a summons caso is 
in my-opinion, not only a mere irregularity 
but an illegality and a Magistrate is not 
justified in breaking up an offenee into 
its components parts and trying if in a 
manner not warranted by law. In my 
opinion, the trial of this sase ia wholly 
vitiated by the above proceedings. The 
provisions of Chapter XXI of the Code of 
Criminal Prosedure are mandatory and have 
to be followed. It is not the oonviation 
under any epartienlar seetion of the Indian 
Penal Code whioh desides the question whe- 
ther a partioular oase is to be tried as a 
warrant case or as @ summons case. It is 
the coraplaint and the notices issued to the 
aeoused and also the eommenesment of a 
ease by a Magistrate under sertain sections 
whieh deside the question whether it is to 
be tried as a warrant case or a summons 
once Iam afraid that in the present ease 
the mode of trial ig vitiated beaause of the 
illegalities, that is to say, goingin the teeth 
of the mandatory provisions of Chapter XXI 
of the Ocde of Oriminal Prosedure., The 
complaint, the summons firat issued to the 
acoused, the heading of the first sheet of the 
proceedings go to show that the trial was 
sommenced under the sections whieh were 
purely triable as warrant cases. See in 
this sonnestion Empress v, Jadu (3), Queen- 
Empress v. Laja Ram (4) and Subrahmania 
Ayyar v. King-Hmperor (5), Under these 
siroumstances, it is not necessary for me to 
enter into the other points raised in this 
revision. I, therefore, set aside the eonvis- 
tions and sentenees, The order under sestion 
106 of the Criminal Procedure QOode falls 
with the setting aside of the sonvietion in 
the present case. Having regard to the 
fast that both the parties are respectable: 


(3) A. W. N. (1886) 260. 
- (4) A. W. N. (1888) 96. 

(5) 25 M. 61 at p. 97; 11 M. L, J. 233; 8 Bom. L. R. 
540; 28 I. A. 257; 5 0. W. N. 866;.2 Weir 271; 8 Sar, 
F: 0. J. 162, : . S 
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residents and thata sivil suit has already 
been instituted for the determination of the 
respective rights of the farties in the Civil 
~ Court, I do not think that any furtber pro- 
seedings should be taken in the Criminal 
Courts. I direst assordingly, 
realized, will be refunded, 


Oonviction set aside, 


ee 


LAHORE HIGH COURT, 
URISMINAL Revisiox No, 1271 o 1920, 
Dasember 18, 1920, 

Present :—~-Mr, Justice Martineau. 
Musammat AISHAN—Comprgtnant— 
PETITIONER 

~ tYersus 
SHER MUHAMMAD—<Aoccusrp— 


RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance proceedings—Husband willing to keep 
wife in his house, whether ground for escaping liability. 


Where in proceedings under section 488 of the 
Criminal Procedure Code it appears that the husband 
had turned his wife out of his house, he cannot 
escape liability for giving maintenance to her merely 
by saying in Court that he will keep her in his house, 
a promise which he might break as soon as he gets 
home. i 

Case reporied by the Sessions Judge, 
Jallandur, with his No. 156-J, of 10th 
September 1920, 

_. FAOTS.—Musammat Aishan is the wife of 

‘Sher Muhammad. She brought tbis oom- 
plaint under gestion 488, Criminal Prosedure 


Code, for her maintenance The aoonsed was - 


summoned for 23rd April $920. He same and 
-gave his statement that he was willing to 
stake the woman home. The Cont then 
examined the somplainant. She stated that 
she was willing to go, but should be allowed 
suitable maintenance and that the acoused 
did not oare to keap herand whenever she 
went to him he turned her out. 

Tho lower Oourt without recording any 
farther evidenos dismissad the somplaint. 

GROUNDS.—The Magistrate has som- 
mitted material irregularity in not record- 
-ing the evidense of the parties, In a 
fsection 488-sase tho parties always raise 
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sush pleas. The husband somes to Ooart 
and, to escape the order of maintenanes, 
offers to take tha woman home, The woman, 
to save appearanoss, offers to go if suitable 
maintenanes, were awarded, If the som: 
plaints were dismissed merely on these pléas 
the objest of the law would be forfieted. 
1 think the lower Court should have taken 
evidenee and desided on merits which party 
is telling the truth, 

I, therefore, beg to refer the sase to High 
Court resommending that the order of’ dis- 
missal be set aside and the oase remanded for 
proper enquiry and desision asaording to 
law, 

. Sheikh Niae Muhammad, for the Petitoner, 

ORDER,—There has been no inquiry in 
this ease, no evidense having been taken 
although Muszmmat Aishan said she had 
evidences. Her allegation is that her huse 
band turned her out of the- house. If the 
allegation is sorrest, the husband cannot 
escape liability for giving maintenansa to his 
wife merely by saying in Court that he will 
keap her in his houge, a promise whieh he 
might break as soon as he got home. His wife 
distinstly stated bəfore the Magistrate that 
she was willing to go to her husband's house 
only if he gave her maintenance. What has 
to be determined is whether the husband has 
neglested or refused to maintain his wife, 

I set aside the Magistrate’s order and 
direct him to pass a fresh order after proper 
inquiry. Å 


Order sel aside, 


LOWER BURMA OHIEF COURT, 
ORIMINAL Revision No. 122-B or 192), 
May 13, 1920. 
Present:—Mr. Justice Robinson. 
JESMUDIN—Compnatnant 
tCrsus 
ISA DALLY —Responoenr, 
Workman's Breach of Contract Act (XIII of 1859), 
$.2—Proviso &) to clause 1 , scope of—Order directing 
performance—Failure to perform contract~ Application 
for arrest —Limitation, - < 
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Proviso (a) to clause (1) of section 2 of the Work. 
man’s Breach of Contract Act merely provides that 
an order directing re-payment of the advance or 
performance of the contract shall not be made unless 
the employer moves the Court within three months 
of the breack of the contract. 

The proviso has no application to a case where a 
complainant has already obtained an order under seo- 
tion 2, sub-section (1), and is applying for an order 
of imprisonment under clause (2) for failure to 
obey the order under clause (1). 


Referense made under section 438, Orimi- 
nal Prosedure Ocde, by the District Magis- 
trate, Rangoon, for review of the order 
passed by the First Additional Magistrate, 
Rangoon. 


JUDGMENT.—The respondent entered 
into a contrast with somplainant to work 
under him as a tailor. He received an 
advance of Rs, 140 and he says he was 
to work until he had diasharged the advanss 
by working it off. He took the money but 
did no work and somplainant applied under 
Ast XILI of 1853. Respondent appeared and 
admitted the faota and expressed his will- 
ingness to work off the advance. Thereupon 
an order was passed diresting him to 
perform the contract, This was on the 29th 
April 1919, 

He failed to do any work and on 25th 
June 1919 somplainant applied for his 
arrest. A warrant was issued but was 
returned unexeonted and on the 15th 
July 1919 complninant asked that the case 
be closed for the present. This was because 
respondent sould not be found. 

On the 12th April 1920 complainant 
having diseovered the whereabouts of the 
respondent applied for his arrest, and on 
the 19th April the Magistrate passed the 
following order: “Ihe oomplaint is not 

maintainable under proviso (a) to section 2 


(1) as it was not filed within three months | 


frdm date of order passed ia Criminal 
Miscellaneous No. 250 of 1919 of this Court, 
The date of the order was 29th April 191%. 
(2) Case is dismissed.” 

Act XIII of 1859 has been amended by 
Aot XII of 1920 which same into foree on 12th 
Mareh 1920. Evenassuming that its provi- 
sions would have to be applied to pending 
eases the order of the Magistrateis wrong. 
The Ast, as amended, allows the employer 
to complain toa Magistrate and section 2, 
sub-sestion (1), allows the Magistrate to 
pass an order direstiig re-payment of the 
‘advance or performanee of the sontraet. The 
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proviso raferred to enasts that no suoh order 
shall bə made unless the employer moves the 
Court within three months of the breach of the 
contrast. 

In the present ange complainant has already 
obtained an order under section 2, sub- 
section (1), and was not applying for suah 
an order. He was applying under seetion 
2 (2) for an order of imprisonment for 
failure to obey an order under sub section 
(1) and the proviso referred to does not 
apply to the ease at sll. He already 
possessed an order to perform and he wanted 
that order enforeed by punishment. The 
order of 29th April i919 was still in forae 
and tbongh the previous application for arrest 
had been infruotuous thatdid not affest the 
original order to perform. 

J, therefore, set aside the order of the 
Magistrate aud return the oase for him 
to sontinue if and pass orders acoording to 
law. s 


Order set aside. 


LAHORE HIGH COURT., 
Oriminat Ravision No. 1260 or 1920. 
November 18, 1920. 
Present:—Mr. Justice Martineau. 
BEMPEROR—Petitioner 
versus 


RAB NAWAZ-—Acousep — RESPONDENT, 
Criminal Procedure Code (Act V of 1898), 8. 562, 


applicability of —"“Cheating,” whether includes aggra-' 
vated forms. 


Section 562 of the Criminal Procedure Code applies 
only toa case of simple cheating falling under sec. 
tion 417, Indian Penal Code, and not to aggravated 
forms of cheating under sections 418 to 420, Indian 
Penal Code, [p. 855, col. I.] 


Case reported by the District Magistrate 
Mianwali, with his No. X of 1920. 

FACTS.—The acoused, a resident of Mian- 
wali Tahsil, went to the house of the eom- 
plainant in Bhakkar Tahsil on the evening of 
th November 1919, and remained there for 
the night. The next morning he requested the 
oomplainant to lend him his horse to ride on 
to Jandanwale. The somplainant agreed and 
gave him the horse and also sent his man with 
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him to bring the horse back. ‘The aaonsed 
went on horse baok far from Jandanwala and 
never returned it as promised. He took the 
horse to Dera Ismail Khan Distriot and sold it 
there for Rs, 30 and the saddle for Rs. 6, The 
accused abssonded after the ossurrense, but 
was arrested on 2lst May 1920 in Multan City. 

The socoused, on, convistion by Khan 
Bahadur Muhammad Zaffar Khan, sxereising 
the powera of a Magistrate of the First Class 
in the Mianwali Distriet, under seetion 420 
of the Indian Penal Code, was directed that 
he be released on his exeonting a bond of 
Rs, 500 with one surety of the same amount 
for one year, and during such period to 
appear and reoeive sentence when salled upon 
and in the meantime to keep the peace and 
be of good behaviour under sestion 562, 
Oriminal Prosedure Code. 

: GROUNDS.—Under the law, the sentence 
of section 562, Oriminal Proseduxye Code, for 
an offence under sestion 420, Indian Penal 
Code is quite illegal. The word “sheating” 
mentioned in the same section ean mean 
only simple cheating under sestion 417, 
Indian Penal Code, and oannot inolude the 
aggravated form of if under gestion 420, 
“at Penal Oode, vide Orown vy, Neki Ram 
1). 

The files of tha sase are submitted here- 
with, The judgment of the lower Court 
-being in vernacular is translated into English 
for the conveniense of the Hon’ble Judges of 
the High Court. 

Mr, H. 4, Herbert, Government Advocate, 
_ for the Petitioner. 

ORDER. —In this case Rab Nawaz plead- 
ed guilty to an offense under seation 420, 
Indian Penal Uode. He bad gone to the 
house of one Hak Nawez and induced him 
to lend him a horse for riding to Jandanwala. 
He then took the horse to a plaoe in the 
Dera Ismail Khan Distriet and sold ib 
and the saddle. l sg 

The Magistrate, instead of sentensing 
Ráb Niwaz to imprisonment, has passed an 
order against him under section 562, Crimi- 
nal Prosedure Code. The order is illegal, as 
section 562 applies only toa case of simple 
eheating, falling under seetion 417, Indian 
Penal Code, and not to aggravated ‘forme of 
sheating falling nnder sections 418 to 420. 
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See Orown v, Neki Ram (1), ne 


(1) 28 P. W, R, 1908 Or, 8 Or, Lads 455; 
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I set aside the order and in lien thereof | 
sentence Rab Nawaz to six months’ rigorous 
imprisonment and to a fine of Rs. 50, or toa 
further period of three months’ rigorous 
imprisonment in default of payment, 

Order set aside, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Civin Revision No, 168 or 1920. 
August 24, 1920. 

Present :-—Mr. Hallifax, A, J. O. 
KRISHNARAO RAMCHANDRA— 
APPLICANT 
Versus 
SITARAM son or DAJIBA PANDEY— 


Non- APPLICANT, 

Oriminal Procedure Code (Act V of 1898), as. 195, 
439, 476-—~Sanction to prosecute, when to be granted—~ 
Delay ın making application or malice—Revision—High 
Court, interference by. 


The main principle which should guide a Oourt 
in taking action under section 195 or section 476 of 
the Criminal Procedure t ode is, that no prosecution 
should be allowed to be instituted unless there is & 
reasonable probability of conviction. The mere faot 
that there has been delay in applying for sanction, 
or that the applicant is actuated by malice or vindic- 
tiveness, is no ground for refusing to grant sanction, 
where there is a probability of securing a convic- 
tion. [p 857, col. 2.] 

Inasmuch as an order under section 195 is appeal. 
able, the High Court will not interfere in revision, but 
it will do go in respect of an order under section 476, 
if that order is shown to be perverse, [p. 856, col. 2] 


Revision against the order of the Addi- 
tional Distriet Judge, Nagpur, M. J.O. 
No. 32 of 1919, dated the 22nd January 
1920. 

Mr, M. B. Niyogi, for the Applicant, 

Mr. M. R. Bolde, for the Non-Applisant, 

ORDER.— As was explained in Shtoshon- 
karpurt v. Emperor (1), the main prineiple 
whieh should guide Courts in taking astion 
under section 195 or section 476 of the 
Oriminal Prosedure Code is that no pro» 
secution shonld be allowed or instituted 
unless there is a rensonable probability of 
sonviotion. This in fast might almost be said 


(1) 27 Ind, Oas. 545; 10 N. L. B. 177; 16 Cr. nd. 
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to be the only matter that requires serious 
sonsideration in such a ease. I oan see 
no objection whatever to the prosecution 
being sonduscted by s person who is actuated 
by malise òr vindiotive feeling against 
the aceused. Indeed, itis not impossible 
that sueh a feeling would result in the 
prosesution being more thorough than it 
might otherwise be. Nor oan [ see that 
delay in applying for sanotion is any 
reason for refusing if, exoept that evi. 
densa is liable to weaken or disappear in 
the sourse of time, Here we have an 
application for sanction tc prosecute one 
Sitaram for the production of two forg- 
ed dosuments in a civil suit. With that 
sloveniiness whicb, for some unknown 
reason, ia very oommon in all matters 
eonnested with prosecutions for forgery 
and perjury, the productione of the two 
dosuments - are ,treatéd as one offence 
though they are entirely distinct, and 
even in this Court neither the applicant 
nor his Pleader had at first any elear 
idea ab to what evidense would be put 
forward in the ease, Matters are, however, 
to some extent simplified by the admission 
that it would be impossible to prove one 
of the two doeuments, that known as 
‘Exhibit P-36, to be a forgery to the 
knowledge ofthe non-applicant. It purports 
to be a deed of giftexeonted in Fushi 1211 
or A. D. 1801 and the orly reason for 
supposing if not to be genuine is that 
‘there. are holes in the paper and the 
writing avoids them. They may possibly 
prove it to be a forgery but cannot prove 
that the non-applicant knew that it was 
.a forgery. It may have been forged at 
any time up to 100 years before he came 
“into possession of if, 

. The case in regard to the dosument 
ealled Exhibit P.20 is much stronger. It 
was produced by Sitaram, the non-applicant, 
in his suit as a letter signed by the dø- 
‘fendant in that suit, who is the applicant 
here. It is practically certain that it isa 
letter written by come one other than the 
applicant, Krishna Rao,on a piece of paper 
which was one of several similar p‘e:es 
which he had signed both in English 
and Marathi when he was about to 
start on a pilgrimage, for the purpose of 
pasting them on the locks of hia boxes, 
‘he badness of ‘thé handwriting, grammar 
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and spelling, the double signatures and 
the exact resemblanee of the paper to 
othera actually uséd as labels, and the 
appearanse of the esontents of whieh the 
greater part is gn the opposite side to 
the signatures with two lines equeezed in 
above the upper signature indisate fairly 
slearly that the paper is a forged dosu- 


ment. That Sitaram produced it in his 
suit is also sapable of easy proof. The 
question remains whether there is a 


reasonable probability of proving that he 
knew or must have known it to be forged, 
Ths fas!s indicating that are,— 


(1) That if genuino, it would have given 
very great support indeed to his ease 
and yet he failed to produse if for two 
yəara after the suit began. 

(2) That the grammar, spelling and hand- 
writing and the double signatures would 
make it clear to him, even. if he had 
received if innosently that, it was not 
written by Krishna Rao. 

(3) That the papers with the double 
signatures on them were left in the pos- 
session of his son in-law, Govinda, : 

(4) That it is most unlikely that any. 
body else would sommit the forgery and 
send the dosument to him in the way he 
alleges without his full knowledge. 

As against the second of these considera- 
tions, we have the fact that he did produce 
the dconmenf in Court and maintained 
that it was genuine. This, at least, indicates 
that he thought it sufficiently like a genuine 
letter from Krishna Rao to be ascapted - 
by the Court, and might indioate that he 
did so acsept it himself. Another point 
in his favour is that, his oase was quite 
strong enough to susseed and did in faot 
sucssed all through without the aid of 
this false dooument. 

On the whole, however, I am of 
opinior that there is &a reasonable 
probability of the convietion being had in 
respest of this dosument known as Ex. 
hibit P-20. The rnlings in Abdul Husen 
v. Emperor (2) and Shtoshankarpurt vy. 
Emperor (1) are quoted as showing that 
this Court ought not to interfere with the 
desision of the lower Courts unless, they 
ean be shown to b3 perverse. These rol. 


(2) 22 Ind Cas. 177; 9 N. L. R. 184; 16 Or, L. J, 
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ings ara in respest of ordera passed under 
sestion 476 of, the Criminal Prosedura 
Code, and that the same sonsiderations do 
not apply to an order made under sastion 
195, is very oslearly shown by the fast 
that an appeal is allowed against it. The 
refusal of the learned. Additional Distriet 
Judge to sanction the prosecutionis based 
mainly on the presense of malise in the 
mind of the applieant, the delay in making 
the applisation and the improbability of 
securing a sonvistionin respeot of the do- 
sument known as Hxhibit P-36. Malise 
and delay are no ground for refusing 
saustion as I have explained above, and 
the matter of Exhibit P-20 has never been 
properly sonsidered, as the other dosuments 
was all slong allowed to sloud the issues. 
I, therefore, sanstion the proseention of 
Sita Ram, son of Dajibi Pande Gurao, of 
Nagpur, by Krishna Raoeson of Ramohan- 
dra Naik, of Nagpur, under ssotions 465 
and 471 or sestion 193 or sestion 196 
of the Indian Penal Code in respest of 
his produotion in Civil Suit No. 28 of 
1913 in the Court of the Senior Munsif 
of Nagpur on the 9th of February 1915 
of the dosument known in that suit as 
Exhibit P-20. The oeosts ineurred in oone 
neotion with this applisation by the ap- 
plisant in all three Courts will be paid by 
the non applicant. In this Court ten rupees 
will be allowed as Pleader’s fee, 


Application allowed, 


LAHORE HIGH COURT. 
OCrrminat Revision No, 1809 or 1920, 
Desember 16, 1920. 

Presen! :—Mr. Juatiso Abdul Raoof, 
MADAN MOHAN LAL—Ooysvicr—~ 
PETITIONER l 
vsraus 
EM PEROR-~-REspronoeyt. 

Factories Act (XII of 1911), ss. 28, 29, 81, 
41 ‘a) General Clauses Act (X of 1997), s. 21— 
Approval of system of working factory, whether can 
be cancelled— Appeal against order of cancellation — 
oo during vendency of appeal, desirability 
of. o 
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Where an Inspector of Factories approves a system 
of working a particular factory, he hay power, under 
section 21 of the General Clauses Act, to cancel tho 


” 


approval. [p. 858, col. 2.] 

Where, however, an appeal is pending from the 
order of cancellation, ib is not desirable to institute 
a criminal prosecution in respect of the fnetory. 
having been worked in contravention of the order 
of cancellation, during the pendency of the appeal. 
[p. 858, col. 2,] 


Petition, under sestion 439 of the Criminal 
Prosedure Oode, for revision of the order 
of the Sessions Judge, Delhi, dated the 2nd 
June 1920, affirming that of the Additional 
Distriet Magistrate, Delhi, dated the 22nd 
April 1920, 


Kanwar Dalip Singh, for the Petitioner, 
Mr. D, 0. Ralli, for the Government Adya. 
cate, for the Respondent. 


JU DGMENT.—The petitioner is the Seora. 
tary of the Delhi Cloth and General Mills 
Company, Limited, Delhi. He has been son. 
vioted under seation 41 (a) of the Indian 
Factories Aot, XLIof 1911, for having worked 
the fastory against the provisions of seationg 
28, 29 and 31, and has been senteneed to a” 
fine of Rs 10, Against his convietion he 
applied for revision to the Sessions Conrt, 
but his application was rejected by the 
learned Sessions Judge. He has accordingly 
come up in revision to this Oourt. The fasts 
which are material for the desision of this 
petition for revision are as follows :— 

On the 12th August 1919 an application 
was made to the Inspeotor of Factories 
asking him-to approve the working of the 
factory with a system of shifts, The Deputy 
Oommissioner, as an Inspestor of Factories, 
expressed his approval of the eoheme proposed 
by a letter dated the 5th of September 1919, 
On the 2th of November 1919, however, the 
Deputy Commissioner wrote to the Manager 
of the Fastory withdrawing or eancelling the 
approval of the.5th September 1919, with 
effest from December Ist 1919, suggesting 
that an application might be made for 
approving the system of shifts to the Inspeo- 
tor of Facstorier, Punjab, Delhi, ato., as he 
had returned to duty. The Company replied 
to the letter of the Deputy Oommicsioner 
taking exception to the order of reyooation 
upon several groundr, one of whish being 
that an approval onee made sould not be 
revoked, A similar letter was addrpssed to 
the Inspestor of Factories, Punjab, ton the 
4th December 1919 by the Manager “of. the 
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Fastory. After a good deal of sorrespond- 
enee the Inspestor of Factories, Punjab, on 
the.) 7th Desember 1919, drew the attention 
of the oasupier of the Delhi Cloth and 
General Mills Company, Limited, to the pro- 
visions of sections 28, 29 and 51 of the Indian 


Faatories Act telling him that he was. 


mistaken in thinking that the approval by the 
Deputy Commissioner sould not be oanoelled. 
He further drew the attention of the oosupier 
to the provisions of seetion 21 of the General 
Olauses Ast. In reply to the letter of the 
3rd Desember 1919 the Deputy Commissioner 
of Delhi stated that his order cancelling the 
approval was quite legal and that if the 
Sesretary of the Company was dissatisfied 
with if an appeal was open to him under 
seotion 50 of the Act. An appeal was 
aseordingly preferred to the Ohief Commis- 
sioner, Delhi, and exception was taken to the 
order of the 28th November 1919 and that of 
the 17th Desember 1919. 

: Two questions arise for the desision of this 
revision, namely :— 

*. (i) Whether. the approval of the 5th 
September 1919 sould have legally been 
ganeelled by the order of the 28th November 
1919, and 

. (tf) whether pending the appeal the 
petitioner should have been sonvicted. 

. After eonsidering the question sarefully I 
am inelined to ngres with the Oourt below 
that the Deputy Oommissioner had power 
to’ ressind his order of the 5th September 
1919 by his subsequent order, dated the 
28th November 1919 ascording to sestion 21 


of the General Clauses Ast, whish provides - 


that: 

| “Where, by any Ast of the Governor- 
General in Oounsil or Regulation, a power 
to make orders, rules or bye laws is conferred, 
then that power inelades a power, exercisable 
in the like manner and subjest to the like 
sanstion and sonditions (if any), to add te, 
amend, vary or reseind any orders, rales or 
bye laws so made.” 

. I, therefore, hold that the reyvosation,instead 
of being opposed to law, is permitted by 
section 21 of the General Clauses Ast. 

. As regards the second question, I am clearly 
of opinion that, baving regard to the faot that 
an appeal had been preferred at the sugges- 
tion of the Deputy Commissioner, the Magis. 
trate would have asted more reasonably if he 
shad beld the proceedings before him in 


INDIAN OASES, 


(192i 


abeyance pending the desision of the appeal 
before the Local Government, Though I 
have not been able to find any direst autho- 
rity for this proposition under the Factories 
Ast, yet there are manyesases to be found 
in various Law Reports laying down this 
rule with regard to sanotion granted under 
section 195 of the Criminal Procedure Oode 
in relation to perjury or forgery committed 
ina sivil’snit. In Shri Nana Maharaj, In re 
(l)a Division Bench of the Bombay High 
Oourt held that : 

“Criminal proseedings for perjury or 
forgery arising out of a sivil litigation 
should not, as a rule, go on during the pen. 
denoy of the litigation.” 

In the case of Mahant Kirpalban v. Musam- ` 
mat Ram Det (2), Karamat Hussain, J., held 
that :— 

- “Tt ig highly undesirable that sanction 
should be granted while an appeal is pending 
to this Court.” l | 

“ The reasonableness of the rule laid down 
in the above eases is fully illustrated by 
what has happened in this sase. The 
appeal has been allowed by, the Looal 
Government and the order approving the 


sahame for the working of the factory 


by a system of shifts has been restored. 
The ground for the prosesution of the peti- 
tioner has, therefore, seased to exist. I 
accordingly set aside the conviction and order 
the refund of the fine if it has already been 
realised, 

f Con iction set aside, 


(1) 16 B 729; 7 Ind. Dec. (x. 8.) P65. 
(2) 7 Ind. Cas. 260; 8 A. L. J. 647; 11 Cr. L. J. 445. 
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PATNA HIGH COURT. 
DHATA Rererence No. 10 or 1920, 
OriminaL Appear No, 179 or 1920, 
: September 13, 1920, 
Present :—Mr. Juatioe Jwala Prasad and — 
Mr. Justice Sultan Ahmed. 
RAGHUNANDAN KOERI—Accosen— 
APPELLANT 
tersus 


" BMPEROR— Opposites PARTY. 


` Circumstantial evidence, value of— Quantum ef proof 


necessary for conviction, 
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Tho fundamental rule by which circumstantial 
evidence is estimated, is that in order to justify the 


inference of guilt, the inculpatory facta must be, 


incompatible with the innocence of the accused 
and incapable of explanation upon any 1eason- 
a“ ee other than that of his guilt. [p. 863, 


a ee it cannot be laid down asa proposition ~ 


of law that quantum or value of evidence must 
depend upon the enormity of the crime, yet it is 
safer to follow the established rule that “the 
fonler the crime is the clearer and the plainer the 
proof ought to be.” [p, 863, col. 1.] 


Appeal against the order of sonvistion 
passed by the Officiating- Sessions J adga, 
Saran, dated the llth August 1920, 

"Mr, D. N. Strear, for the Appellant. 

Messrs. 9. A. A. Asghar (Government- 
Advosate) and Manohar Dall (Assistant 
Government-Advosate), for the Crown. 


JUDGMENT, 

SULTAN Aumzp, J.—The prisoner was 
sharged under sestion 302 of dhe Indian Penal 
Oode with the murderof one Musammai Biasun- 
dey), his younger brother’s widow, also of her 
son, Ram Sakal, aged eight-nins years, on the 
22nd April about midnight, He was also 
eharged for having sommitted argon in 
the house where Bissnudeyi was living on 
the same oosasion. The trial was with 
the aid of two Assessors, one of whom 
was of opinion that the evidence did not 
prove the ease against the acsnsed on 
any of the sounte, while the sesond 
Assessor was of opininn that the evidense 
supported both the sharges of murder and 
arson against the prisoner. The learned 
Sessions Juige, agreeing with one of the 
Assessors and disagreeing with the, other, 
sonvisted the aconsed under sestions 302 
and 436 of the Indian Penal, Oode aud 
sentenced him to death, This sentence has 
now come up to this Court for sonfirma- 
tion under seetion 374 of the Criminal 
Prosedura Code and the aosused „ has also 
filed an appeal from jail. 

_ The proseaution story is briefly as follows, 
The prisoner, who is a widower, besome 
a Sanyast some time ago, and need to pass 
his days as a Sadhu. On the death of his 
younger brother, Jeo Nandan, abont six or 
seven years ago, the prisoner became a seou- 
lariat again and began to live in his house 
jointly with his sor, Sakaldeép, and his 
brother’s widow, the deseased Bissundeyi, 
and her son, Ram Sakal. His elder 
brother’s widow, Musammat Tetri, with ber 
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son used to live separately from them, 
bat in the same house. As time went on, 
people began to su‘pset the prisoner vf 
his having an intrigue with Musammat 
Bissundeyi and aboot 23° years ago his 
caste-men exsommunicated him and his 
family. Sakaldeep, shortly before the 
occurrence, econvened a panchayatt for. the 
revision of the order of exsommunisstion 
passed by the panches in order to prepare 
the way for his marriage. The panches 
desided that Raghunandan, the prisoner, 
and the deceased woman, “usammat Bissun- 
dəyi, should be turned ont of the house, 
This order of the panches was oarried 
into effect at once, and both the prisoner 
and Bissundeyi left the house two or three days 
after, the woman same to see her young 
son, Ram Sakal, who seema to haye been 
orying for his mother, and the .saste-men 
allowed her to live in the house for the 
sake of the boy, but on tke strist oondition 
that she must abandon the assused, While 
the woman was living in the honse, the 
prisoner used to go to visit her, but she 
used to rejeot his proposals and used to 
abuse him. On the evening of the night 
of the oesurrence, Sakaldesp and Ram 
Sakal took their usual meal, Bissundeyi 
went to grind her satoo, Tetri also went 
to grind grains and the boy, Ram Sakal, 
went to hig mother, Bissundeyi : Sakaldeep 
and Tetris son slépt in the sekan out- 
side the house, keeping .the sudder door 
of the house open for the absent inmates, 
Tetri and Bissundeyi. Bissundeyi is said to 
have returned to the house some time later and 
Tetri returned home shortly before midnight. 
When she tried to open the entrance door, 
she found that slosed from inside, She 
called “ Sakal, Sakal” but there was no 
reply. Sakaldeep, who was sleeping in the 
sehan, waked up on Tetri’s call and asked Tetri 
not to bother but to sleep for the night in the 
outer osara, Tetri did so, After a while, Tetri 
was roused up by the sound of the lateh 
(killi). She saw the prisoner coming out 
of the house by the entranse door and 
proseed west and then north. Sakaldeep 
also saw hia father going away from south 
to north but did not see him some out 
of the house. He oalled out to him “Babu, 
Babu, ” but the aeoused did not listen to 
his oail and. went away ‘northward, Im- 
mediately after this, Sakaldeep unotieed 
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that the inner .csira was on fire and 
shouted ont ‘fire, fire.” The neigbhours 
cathe up and extinguished the fire, and, 
while the fire was being extinguished, it 
was found thit the boy Ram Sakal was 
dead with his throat cut. Birsundeyi was 
also found lying deai in the adjoining 
kothrz. Constable Ram Sagar same in im- 
mediately while the fire was being ex- 
. tinguished, and he saw the boy’s corpse 
lying down. He then hastened to the 
nearest out-post. After this Santo Singb, 
Jamadar in sharge of the out-post, same 
together with sonetables Ram Pash, Obedi 
Mian and Ram Sagar. The Jamadar then 
sent Ram Sagar with one Sheo Deni to 
the Thanato lodge the first information 
and he sent Chediand Ram Pach with one 
Radhey Mahto to find out the prisoner, 
who was reported by the people there to 
be the murderer. The prisoner was found 
lying inthe house of one Foujdar Ahir, 
where he had taken his lodging after, having 
been turned.out of the house under the 
orders of the panches, Then the first in- 
formation was lodged at the Thana by Ram 
Sagar about 2 o’slock. Sheo Deni, who had 
assompanied Ram Sagar to the Thana, was 
also examined at the same time. The Sub- 
Inspestor arrived at the plase of ocour- 
rence at about 3-30 a. m. There he examin- 
ed the Jumadar, Santo Singb, and the 
-threa constables and then examined Sakal- 
deep and Kabir, Manjoor Radhey and 
Deni. Kabal was examined at & o’slook the 
next morning and Musammat Tetri was 
examined on the 24th at 10 a.m. Santo 
Singh and the Sub-Inspeotor - of Police, 
who visited the’place of osourrexce later, 
found~blood marks on the floor and on the 
osara wall elose to the Khatia. He also 
found a garashee smeared with fresh blood 
and some cloth soaked in bloodin Bissun- 
deyi’s room. He also found some seratsh 
marks on the aseused person. The ascused 
was wearing a dholi anda chadar at the 
time of the arrest, which were subsequently 
sent to the Chemieoal Examiner for analysis 
and report. The acsused was, on these 
faote, sent up for trial and convicted and 
sentenced, as I have stated above. 

There is no eye-witness to the oocurrence. 
The case reste entirely upon sirsumstantial 
evidence; and I now propose to éonsider 
in. detail, the. evidence. which has beei 
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addueed on behalf of the prosesution, and 
see if this evidencasatiefagtorily establishes 
the guilt of the acoused.. 

The evidence mainly sonsists of (1) Tetri 
and Sakaldeep’s statemehts, 

(2) The evidenss of prosecution. witnesses © 
Nos. 12, 14, 18 that the prisoner had begn 
turned out of the house by the desision of the. 
punches due to there haying been an intrigue 
between them. 

(3) The evidencs to show that one’ 
evening the aeonsed followed her, and being 
exasperated on acsount of her refusals to 
allow him to have anything to do with 
her, prepared to throw her into a well 
where she had gone to draw water, 

(4) Ssratehes on his person found afar 
his arrest by the Police. 

It will be observed that-if the statements 
of Tetri and Sakaldeep are not acsepted | 
the donviation of the accused, in spite of 
the other evidenca, whioh I have summarised 
above, will be an impossibility. 

The learned Government Advosate, how- 
ever, has argued with great emphasis that 
the evidence of Tetri and Sakaldesp must 
be asespted. I, therefore, firstly proseed to 
sonsider the evidense of Musammat Tetri. 
Her evidense, in short, in herown language, 
so far as the osourrance is eonserned, is as - 
follows: — 

“After taking my meal that evening I 
went to Ram Kissen’s house to grind wheat 
as labourer. I fed my son, Ram Asray, 
and advised him to sleep on the krafta, 
which I had = stretchad for him in the 
outside, until I oame bask. I also told 
him that Sakaldeep, hia sousin, will sleep 
by his side, Bissundeyi and her son were 
in the house when [I left for Ram Kissen’s 
house. I returned home that night at 
aboat 10 pe. m. “I found the sedder 
darwaja bolted from inside, I called out 
Ram Sakal, None responded from inside, 
I, therefore, asked Sakaldeep what to do. 
He said like this, “do -not bother, sleep 
for this night in the osara lying to the east of 
the door.” An hour after, I heard the sound 
of the unbolting of the door. I got. up then 
I saw Raghunandan, the aeensed.” 

The firat question that arises for sonsi- 
deration is, whether Tetri did, as a matter 
of fast, go oub ofthe house that evening, 
and whether she, on her return, finding the 
door : bolted: from- inside, slept. outside in 
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the osara ‘and then saw the aconsed some 
out of the house, It is remarkable that 
the pfrosesution have not examined Ram 
Kissen, in whose house she is said to 
have gong to grind the grains, and no expla- 
nation has been given why this important 
` pigoe óf evidence to corroborate Tetri has 
not been placed before the. Court. It is 
next to be observed that when Ram Sagar 
and Santo Singh, the Jamadar, arrived at 
‘the place of the cocurrence, Tetri was not 
found. by them. If shehad been there, it 
is difficult to oonesive that Tetri would not 
have made the statement to them that 
she had seen. tho asoused run ont of the 
house. It is again remarkable that Sakal- 
deep, who was examined by the Polise that 
hight, ‘does not mention of them, nor indeed 
does say even in the Court of the Oom- 
mitting Magistrate that Tetri was there and 
had seen the asonsed gome ont of the 
house. It is only reserved for Sakaldeep to 
say for the first time in the Conrt of 
Sessions that Tetri slept outside in the 
osora, not having gained entrance into the 
house, and that she saw the accused some ont 
of that house. There is evidence, however, 
of prosecution witnesses Nos. 12, 14,16, 18 
and £0, who say in Court that they met 
Tetri immediately after the alarm was 
raised. by Sakaldeep ard that Tetri told 
them that she had seen the accused some 
ont of the house and run from soath to 
pofth, This evidence, however, is unworthy 
of credit, inasmneh as it appears from the 
evidence ‘of the Sub Inspector, the Investi-. 
gating Officer, that when he sxamined these 
witnesses on the night of the ossurrence 
soon after, they did not state to him that 
Tetri had told them that she had seen 
the asoused some out of the house and 
ron .towards , the horth. Under these 
sircumstances, it is impossible | to believe 
Tetri’s story. The story that ° Tetri saw 
the aesused soming out of the house, saw 
the light of day for the first time on the 
24th, when she was examined by the Polise, 
It is, therefore, impossible, under these oir- 
aumetanees, to accept her story, and her 
evidence must be rejected as extremely 
suspicious and unreliable. 

. I now proosed to sonsider the other evi- 
dense, that is, of Sakaldeep. His evidènoe is 
as Wa Owah 


“While I went to sleep in the shaw 
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I shut the outer door, 1. e. sudder darwaja, 
bot without chaining or bolting it. Tetri 
came before midnight. Tetri shouted out 
from outside, calling out Ram Sakal to 
open the sudder darwaia. .None responded, 
The door was not opened. I woke up when 
she was shorting. Sbe said to me that 
the door was not being opened. I told her 
to sleep at the door, She slept there. 
About one hour after this I saw my father 
coming from the south in haste, I did 
not see him ooming ont of the house. I 
salled ont “Babu, Babu.” He did not 
respond. When I first saw him he was 
about 3 cubits south of me. He went about 27 
cubits off from my khat#ta towards its west. 
The night was andharta but oloudless, I 
distinotly saw his face as it was stat. lit night, 
I sat up as soon as I saw my father soming 
and passing by.” 
In eross-examination he said that, 


“Tetri never slept before in the outer 
0sa7a,..,....:.1 had not had scund sleep after 
Totri’a hulla.........My half sleep was broken 
after the sound of father’s footsteps..,.., 
sel do not resolleat whether I saw my 
father’s fase distinotly by the light of the 
stars”, 


To kegin with, if the presence of Tetri 
is not believed, as I have held it sannot 
be believed, mush of what Sakaldeep says 
must be discounted. Jf Tetri was not 
there at all, how would he be ronsed 
by any kulla? There is no doubt, however! 
that he mentioned to the witnesses, who 
same to the plase of the oestrrence after 
he raised the alarm that he had seen 
his father ron from south tonorth. But 
considering that it was a dark night. and 
that he was sleeping immediately before, I 
am not fully satisfied that he aotully 
resognised the person who passed by. Even 
ascuming that this evidence iS sesepted, 1 
consider that if would not be safe to aot 
upon this single sirsumstance to sonvist 
the ascused. In this conneation I may 
quote a passage from Beast’s Theory of 
Presumptive Proof, pages 58 and 59, 
aie in his Law of Hvidenee, paragraph 
470:— 

“In dealing with judicial evidence of all 
kinds ignorance dogmatises, seience theorises, 
sense judges. The right applisation of 
presumptive, as of other spesies-of evidences 
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depends on the intelligense, the honesty 
and the’ firmness of the tribunals. To 
oonviot, (at least, in .the oapital cases), 
on the strength of a single siroumstanse 
is always dangerous; and it has been justly 
observed, that where the sriminative fasts 
of a presumptive nature are more numerous 
most of the erroneous sonvictions which have 
taken place, have arisen from relying too mnoh 
on general appearanser, where no inghoate act 
approaching the érime, has been proved 
against the asonsed.” 


Is the fact that the aseused ran from 
south to north a. sufficient sirenmstantial 
evidence to prove the guilt of the asousedP 
Byideuse of previous disputes may prove 
motive, but, in my opinion, that evidence 
does not very much improve the ciroum- 
stantial evidence given by Sakaldeep. Lord 
Coleridge, in his remérkable summing up 
to the Jury in the trial of Dickman, dealing 
with: circumstantial evidence, observed as 
follows: — ; 

“Now, sireumstantial evidence varies infi- 
nitely in ita strength in proportion tothe oba» 
raster and variety, the sogensy, the independ- 
ence, one from another, of the ciroumstances, 
I think one might desoribe it as a network 
of facts cast round the asoused man. That 
network may be a mere gossamer thread 
as light and unsubstantial as the very air 
itself. It may vanish atatouch. It may 
be that, as strong as it is in part, it 
leaves great gaps and holes through whioh 
the assused is entitled to pass in safety. It 
may be so olose, so stringent, so coherent in ita 
atrusture that no efforts on the part of the 
asonsed oan break through, It may come 
to nothing. On the other band, it may 
be absolutely sonvineing. If we find a 
variety of oireumstances all pointing in the 
same direetion sonvineing in proportion to 
the number and variety of those oiroum- 
staneee, and they are independent of one. 
another although eash separate piese of 
evidence as standing by iteelf may admit 
of an innosent interpretation, yet the 
sumulating effect of such evidence may be, 
I do not say that it is, overwhelming proof of 
guilt,” a 

Here, far from being a ‘variety of oir- 
oumstanses one independent of another, there 
ia only this evidence that the aeoused wad 
geen running from south to north, . It has 
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not even basn suggested, mush less proved, 
that the instrument with whioh the murder 
was committed and which was found in the 
room of Bissundeyi, belonged to the asoused. 
Far more important tfan the flimsy evi- 
densa of Sakaldeep is the sonclusive faot 
that the acoused “was found sleaping in his 
own house when he was arrested and the 
clothes that he was wearing, having been 
examined by the Ohemioal Examiner, were 
not found to have any blood marks, I 
will deal with this point onae again later. 

I now proseed to osonsider some of the 
other evidence in the oase and see if they, 
in any way, furnish materials on which we, 
as reasonable and prudent men, sould aphold 
the sonvistion of the asaused. Hvidenee has 
been given to prove that the Punches had 
outcasted both the asoused and Bissundeyi. 
There is no suffisient reason to doubt this 
evidences. Thereeis also evidence to show 
that when the deceased Bisaundeyi aame to 
live in the house with her son, the aseused 
wanted to eonfinue his amorous visits, 
There is also some evidense, whish may be 
accepted, that the woman did not ensourage 
him in his visits. All this evidenss may 
furnish some motive for the erime, though, 
in my opinion, this evidence does not prove 
adequate motive for the double murder. 
Evidence bas also been given to prove that 
about 15 or 16 days before the oocur- 
renge the accused wanted to push the 
woman into a well, Dotails of this 
insident are not given and the : evidence 
on the point is only of Kabir Imam, which 
ia not quite alear. The prosesution also 
relied upon the soratohes found on the person 
of the acoused after his arrest, presumably 
to show that there was some struggle bet- 
ween him andthe deeeased woman Bissun- 
deyi when she was aftacked. The medical 
evidence shows that the injurtes found on 
his person were four slight seratch marks on 
the thigh and waist. The Doctor says that 
they may have been oaused by friction with 
hard substanse or by nail, This evidence, 
however, is most insonoJusive and does not, 
in the least, advance the sase of the prosesu- 
tion and any inferense drawn from ib is 
convincingly negatived by the fast that no 
blood marka wera found on his person or on 
the oléthes that he was wearing. lf thera 
had been a stroggle,as we are asked to hold 
upon’ these soratehes, surely there would 
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have been marks of blood found on his 
person and on his elothes. It has not even 
been suggested that there was time enough 
for the asoused to change his clothes. Fur- 
ther, nothing ineriminating was found where 
the accused was lying when he was arrested. 
Giving my very best and anxious sonsidera~ 
tion to the evidence in the case, Iam of 
opinion that the oase has not been satisfao- 
torily established against theaseused. The 
fundamental rule by which siroumstantial 
evidence igs estimated, is that in order to 
justify the inference of guilt the ineulpatory 
facts must be incompatible with the inno- 
cence of the acensed and ineapable of 
explanation upon any reasonable bypothesis, 
other than that of bis guilt ; and, while I do 
not hold as a proposition of law that 
quantum or value of evidence must depend 
npon the enormity of srime, yet I am inolin- 
ed to follow distinguished and eminent Judges 
like Sir Mathew Hale, Lord Ooskburn, Lord 
Chaneellor N ottingham and Mr. Baron Legge, 
who held that “the fouler the orime was 
the clearer and the plainer the proof ought 
to be,” 

There is no doubt that a double murder 
has-been sommitted, but, as has been rightly 
pointed out by Baron Park in Regina v. 
Tawell (1); that justice never requires the 
sacrifice of a victim and an erroneous bene 
tence “may produse inealoulable and irrepar- 
able mischief and destroy all integrity of 
tribunals and introduse a train of social evils 
as the inevitable result.” 


In conelusion, I am distinstly of opinion, 
that the evidenee of Sakaldeep that he saw 
his father ron from south to northin the 
dark night, while he had just got up from 
sleep, is not sueh as inspires sonfidence, 
and upon which we should sat to convict 
the aceused. Farther, I am of opinion that, 
even if that evidence is accepted, it is a 
cireumstance which stands by itself unoorro- 
borated and from whieh no inference that 
the aceused committed the murder inside the 
house oan be legally drawn. The present 
case is fully covered by the care given by 
Best inhis “Law of Evidenee,” paragraph 301, 
He says : 


(1) (1845) 20, & K. 309 note; 1 Woodall's Gslebrated 
Trials 162; See-Will’s Circumstantial Evidence, 5th 
Ed. (1912), pp, 313-817.' 
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“ A. B. is found murdered; and O. D., a 
man of bad obaraoter, i ig thought to have had 


an interest in his death; this might give 
rise to a conjecture that he was the murderer 


-and if, in addition to thid, he had, a short 


time before the murder, been seen near the 
spot where the body was found, the feeling 
in favour of his guilt might amount to 
suspicion.” 


Thie, at the very highest, isa oase of 
suspision, and I would, therefore,. saoquit 
the asoused of the sharges of murder and 
arson, for whioh he has been sonvicted, and 
direst that he be released forthwith. 


JWALA Prasad, J.—L agree, 


Appeal allowed; Oonviction sst aside, 


ALLAHABAD HIGH COURT, 
OBIMINAL Reviston No, 754 or 1920, 
Desember 1, 1920, 

Present :—Mr, J asties Ryves, 
MUHAMMAD SHER ALI KHAN — 
PETITIONERS 


_ versus 
GHASI RAM AND OTHERS-—OPPOSITE 
Partigs, 

Penal Code (Act XLV of 1860), s. 499—Petition 
defamatory~-Dismissal after inquiry—~Defamation, 
action for, maintainability of-—-Witness, how far 
protected, 


Nine persons presented a petition, the character of 
which was generally defamatory, to the District 
Magistrate complaining of various acts of oppression 
against the mukhia of a village. An inquiry was held 
and certain persons were examined as witnesses 
with the result thatthe petition was dismissed The 
mukhia then filed a complaint under section 600, Penal 
Code, against sixteen persons, including those who 
had signed the petition, but the complaint was 
dismissed under section 202 of the Criminal Procedure 
Code on the ground that the parties complained 
against having made statements in answer to 
questions they could not be proseonted: 

Held, that the complaint being not only against 
such persona as wereoalled and examined, bub agains} 


-Class. 
postion 202 of the Criminal) Proesdure Oode 


“tha persons making them, 
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all the signatories to the petition to the District Ma- 
gistrate, the order dismissing the complaint could not 
be sustained. 

Ae witness has no greater protection against a 
charge of defamation than any other person. 

A witness in order bo be protected from a statement 
prima facie defamatory made by him must bring 
himself within one or more Exceptions to section 499. 


Criminal revision against the order of the 
Distriet Magistrate, Bulandshabr, dated the 
14th October 1520. 


Mr. J. M. ‘Banéryt, for the Applieant. 


Messrs, M. L. Agarwala and A. P. Dube, for 
the Opposite Partier, 


JUDG MENT:—-On the 8th of Maroh 1920 
nine persons put in a petition before the 
Distrist Magistrate of Bulandshahr, | in 


whioh they asserted that Sher Ali Khan, - 


the mukhta of the village of Mangalpur, 
had been guilty of various acts of oppression 
and was of a character generally defamatory 
of him. That application was enquired 
into by a Tabsildar under the ordera of 
the Distriet Magistrate and in the oourse 
of enquiry eertain persons were oalled AN 
witnesses and gave their evidense on oath; 
The result of that enquiry was on the 
whole favourable to Sher Ali Khan with 
the result that he was not removed from 
the mukhtashtp as obviously was desired 
by the petitioners. Sher Ali Khan asked 
for sanstion fo prosecute two of the witnesses 
for statements made by them whioh he 
said were deliberately false. That applica- 
tion was dismissed by both the Courts 
below and I have refused to interfere in 
it to-day. This ease, however, ie on a 
different matter. In this ease Sher Ali 
Khan filed a complaint under sestion 500 
‘of the-Indian Penal. Code against 16 men 
in the Court of a Magistrate of the Firat 
That Magistrate prooseded under 


‘and examined Sher Ali Khan. Having done 
‘sc, he passed the following order; — 


“I have’ looked into the statements taken 
by the Tahsildar. They were resorded in 
‘sonnestion with an enquiry abont the 
mukhia, The enquiry was not publie and 
I ‘think: no action san be taken against 
The publio 
has no aveess to these statements, -1 
jeapnot proseed against:the persons asoused 
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under section 500 of the Indian Penal 
Code. I dismiss tha complaint under sestion 
203 of the Criminal Prosedure Uode.” The 
learned Magistrate has quite overlooked 
the fast that the complaint is made not 
only against sueh persons as were called 
and examined before the Tahsildar bnt 
als. against all the signatories of the 
original somplaint against ‘Sher Ali Khan 
and six other persons. Ono revision from 
this order the learned District Magistrate 


Maid:—~ 


“I entirely agree with the desision of 
the lower Court, The statements complained 
of were made by rarties summoned for 


-examination by the Tahsildar and in answer 


to bis questions. ` No case under section 
500 san lie in respest of them. Applios- 
tion disallowed.” Here, again, the learned 
Distriot Magistrate has fallen into the 
ame error, The offence of defamation is 
defined in seetion 499 of the Criminal 
It has been held by 


protestion against a eharge of defamation 
than any other person and that a witness 
in order to be protested from a statement 
prima facie defamatory made by him must 
bring himself within one or more Exeep- 
tions to seation 499. I think both Courts 
below have misdirested themselves as to 
the, presise matters that they should have 
enquired into. I, therefore, set aside the 
ordera of the Courts below and send the 
record baok to the Magistrate with direetiona 
to hold a proper enquiry under seotion 202 


of the Oriminal Procedure Codeand, having 


regard to the provisions of sestion 499 and 
the exemptions thereto, to dispose of the 
complaint ascording to law. 1 have some 


to no sort of sonslusion on the merits of 


the oase. 


Order sek aside. | 


LJ 
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PATNA HIGH COURT. 
Lerrers Parent AppeaL No. 49 of 1919, 
Desember 9, 1920. 

Present:—Sir Dawson -Miller, KT., 
Chief Justice, and Mr. Justice Ross. 
HIRA SINGH -— ÅPPELLANT 
versus 
SHBIKH MOSAHEB AND orners— 
RESPONDENT’, 

Muhahmmadan Law—Dower—Gift in lieu of dower, 
nature of—Presumption—Widow in spossession— 
Adverse possession. 


There is no presumption that a gift made by a 
Muhammadan husband to his wife in lieu of dower is 
anabsolute gift, or that in such a case the wife is 
only to remain in possession of the property so long 
as her claim is not satisfied out of the profits of the 
property [p. 867, col. '.] 

Where, however, the widow is in possession to 
satisfy herself ont of the proceeds of the property 
for arrears of dower, her position is that of a usufruc- 


tuary mortgagee, and she cannot by any act of her . 


own 59 alter the nature of her possesajon as to make 
the Statute of Limitation run against those who are 
entitled to the equity of redemption. [p 867, col. 2.) 


Letters Patent appsal against the judgment 
of Mr, Justise Das, dated the 8th May 1 19, 
in Second Appeal No, 1167 of 1917, reversing a 
deeree of the Subcrdinate Judge, First Court, 
Saran, dated the 14th August 19:7, affirming 
a decree of the Munsif, Chapra, dated the Ist 
July 1916. 

Messrs. P. Dayal and H. Sahat, for the 
Appellant. 

Mr, S. Sami, for the Respondenta, 


JUDGMENT. 

Minter C. J.-This is anappeal from a 
desision of a learned Judge of this Court, 
under clause 10 of the Letters Patent. 

The defendant No. 1, Ram Lagan Sab, is 
the appellant. The plaintiffs and the remain- 
ing defendants are the heirs of one Teg Ali 
who held during his lifetime the four 
bighas of land whish forms the subject of 
the present suit. Sheikh Teg Ali died in the 
year 1886 and it is not now disput8d thit 
before his death he made over this property 
to his widow in lieu of dower. The queation 
whioh formed the main dispute in the suit 
was, whether this was an absolnte gift out and 
out, thereby dissharging the liability for 
dower entirely, or whether it was, what there 
is reason to believe is more useu:l amongst 
Mahammadans, a mere putting the wife in 
poszession for the purpose of satiafying hersedf 
for the arrears of her dower ont of tha 
proceeds of the property, in which case she 
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would be entitled to remain in possassion so 
long, and so long only, as the arrears of dower 
wera not satisfiud from the prosesds of the 
property. 

The appellant, the defendant No, 1, in the 
year 1909, long after the death of Teg Ali, 
purchased from his widow the property in 
dispute. Subsequently, in 1913, a suit was 
desided in which one of the defendants 
(defendant No. 2) and the defendant No, I, 
the present appellant, were parties in whioh 
it was found that Musammat Maniran, the 
widow of Teg Ali, had an absolute interest in 
the property in suif. The other parties to the 
present cuit are, of course, not bound by any- 
thing which was desided in that ease, 
Either in, or sometime before, the year 1915 
Musammet Maniran died and in that year 
the present suit was instituted by the plaint- 
iffa claiming possession jointly with the other 
defendants than the appellant of the property 
in question. The defence put forward by the 
appellant was that Musammat Maniran was 
the absolute owner of the property and, 
therefore, entitled to ocnvey it to him as she 
did in the year 1909. Seaondly, he pleaded 
that the snit was barred by limitation be. 
cause, more than 12 years before the institu. 
tion of the suit, namely, in the year 1895, 
Musammat Maniran had got her name resord- 
ed as kashtkar of the” property in question 
in the Resord of Rights and that that was 
an open assertion of title and from that 
moment her possession besame hostile to 
the heirs or any body else slaiming under 
Teg Ali. 

When the matter same before the learned 
Mansif there was evidense by both partiea 
as to what happened on the oosasion when the 
property wae, to use & neutral word, made 
overto Musammat Maniran, the plaintiffs son- 
tending that she was merely put in possession 
in order to satisfy the arrears due to her in 
respect of her dower, the defendants, on 
the other hand, endeavouring to make out 
that there had been an absolute gift. The 
learned Munsif sonsidered, having regard to 
the fact that the Musammai’s name had been 
recorded as the kashthar in the Resord of 
Rignts, that the etrong probabilities were 
that the defendants’ case was the true ong 
and he sonsidered that the evidense addueed 
by the plaintiffs to prove that the disputed 
property was not given to Maniran absolutely 
was extremely inadequateand did not rebut 
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_ the presumption arising from the entry in the 
_ Record of Rights, and found that the disputed 
property belonged absolutely to Maniran and 
that the plaintiffs had no title. 

On appeal the learned Subordinate Judge 
unfortunately made use of some expressions 
which have given rise to sonsiderable diff- 
enlty in this appes), He said, after dealing 
with the oase put forward by the parties: 
“Tt isan admitted fact that Teg Ali died 
more than 30 years ago and it is common 
ground that he gave the land to his wife 
in lieu of dower before his death.” If the 
learned Judge meant by that that it was 
eommon ground that there was an absolute 
gift to the wife then, clearly, that is not 
justified by the facts of the oase; but he 
oannot have meant more than that it was 
eommon ground that the land was transferred 
into the control and possession of the wife 
bevange the next sentence goes on as follows: 
“The only question is whether Teg Ali gave 
the land absolntaly to his wife or only 
allowed her to remain in possession until 
the dower was paid up.” That really was 
the question in dispute between the parties. 
Then he goas on and says: “There is no 
evidence worth the name on either side to 
prove their respestive allegations,” By that 
the learned Judge, | think, clearly was refer- 
ring to the oral evidence whioh was given by 
the parties relating to the incidents which 
. took plaae shortly before Teg Ali's death. He 
then goes on : "The faots oan be gleaned from 
the subsequent events only. Where a hus- 
band gives land to his wife during his lifetime 
in lieu of dower it is usually an absolute 
right that is given. The subsequent oir- 
eumstanses in the present case also point to 
the same sonolusion,” The learned Judge 
then dealt with the ciroumstanoes and came 
to the conelusion that the widow had an 
absolute right in the property even before her 
husband’s death and, therefore, that the suit 
against the defendant No. 1 must fail, 

When the matter same before the learned 
Jndge of this Court on appeal from that 
decision much was made of the fast that 
the learned Subordinate Judge had stated 
that, where a hueband gives land to his wife 
during his lifetime in lien of dower, itis 
usually an absolute right that is given and 
it was argued that that sould only mean, 
in the mind of the learned Judge, that 
where 8 wife had been put in possession of 
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property in lieu of dower there was a 
presumption that the transaction was an 
absolute gift and net merely a putting of 
the wife in possession for the purpose of 
satisfying her dower out of the proceeda. 
There was olearly’ nc evidense on the resord 
to support that view of the learned Judge 
whioh, if it means anything, means that he 
thought there was a presumption in favour 
of a gift, and it was argued that his-desigion 
on the question of faot must have been 
eonsiderably inflneneed by assuming that 
such a presumption in sush a oase arose, 


‘and, therefore, his judgment could not stand, 


It was sontended, in addition, that so far 
from there being any sash presumption the 
presumption was in fact the other way and 
a passage in Mr. Tyabji’s well-known book 
on Muhammadan Law was referred to and ia 
quoted in the judgment of the learned 
Judge of this Court from whose desision 
this appeal is brought. The passage ap- 
pears af page 124 of the first edition of 
that book, It is says, “Where a Mussalman 
widow is in possession of property of her 
deceased husband in lieu of her dower :— 

“(1) she is under the liability to account 
to the heirs of the deoeased for the profits 
received by her; and 

“(2) she is herself entitled. to charge 
in‘erast on the dower dae to her and to set it 
off against the-said profitas,” — . 

The learned Judge having -quoted that 
passage came to the sonolusion that, in all 
oases where a Muhammadan widow is found 
in possession of property in lieu of dower 
after her husband’s death, her poaifion 
is that of a usufrostuary mortgagee and 
that she is entitled to remain in possession 
merely as a mortgagee in order that her 
claim for dower might be satisfied out of the 
rents and profits and that she is in no case 
entitled to any larger interest. He same 
to the conolusion that, if her position was 
that of a mortgagee in possession, she was 
elearly not entitled to exesute a sonveyanse . 
in respect of the property in favour of the 
defendant No.1, and that, kaving regard to 
what her astual position was, namely, that of 
a mortgagee in possession she sould not acquire 
a title by adverse possession by having her 
name recorded as a kashtkar in: the Record 
of Rights, and that no ast on her part sould 
bar the right of the heirs of Teg Ali to sue 
for possession of the property as against 
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the widow or her transferees on the ground 
that her olaim for dower had been satisfied 
and that, therefore, they were entitled to 
the: equity of redemption in the property. 
With great respect to the learned Judge, 
I think that he was not justified in assum- 
-ing from the passage which he quoted from 
Mr. Tyabji’s work on Mahammadan Law 
that in no oase could an absolute gift of 
property be made to a Muhammadan wife 
in lieu of her dower. I oan see no reason 
in law why the husband should not during 
„his lifetime satisfy his liability to pay bis 
wife’s dower just as much ont of real 
property as out of personal property, sush 
as money. The dower oan be paid off at 
any time during the joint lifetime of the 
husband and wife. It ean sertainly be paid 
in money, although it may not be usual 
to do so, and I ean sea no reason why a 
conveyance of landed property should not 
be made to the wife as “an ont and out 
transfer of onwership for the purpose of 
satisfying the dower. In fast, in another 
passage in the work of the learned author 
to which reference has already been made, 
at page 318 of the First Hditioo, it is clearly 
stated that a gift by a husband to a wife 
during his lifetime by way of payment 
of her dower is a gift for whish there is 
& good sousideration and may be treated 
asa hiba-bil-iwaz, In these ciroumstanses, 
it seems to me, although I agres with the 
learned Judge of this Court that the deoision 
of the Subordinate Judge osannot stand 
because he assumed a presumption to exist 
whieb, in my opinion, has no legal founda- 
tion, nevertheless, the matter is not sonoluded 


and ought to go bask again to the Sub- 


ordinate Judge for further consideration for 
him to determine upon the evidence already 
given and upon the , surrounding sireum- 
stances of the case whether in fast the 
transastion whioh took plase shortly before 
the death of Teg Ali was an out and out 
gift to his wife or was merely a transaction 
_ whereby she was put in possession of the 
property to satisfy. herself for her arrears of 
dower out of the rents and profita of that 
property, 

Ii was sontended on behalf of the appel. 
lant that it wag not nesessary to send the 
sase back beoause, in any view of the fasts, 
he and his predecessor in-title, the widow, 
had acquired by adverse possession an 
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absolate title to the property the adverse 
possession being evidenced by the fact that 
the Reoord of Rights resorded the widow as 
the kashtkar of the property. That point, 
of courae, only arises upon the hypothesis 
that the widow was in possession to satisfy 
herself out of the prosseda for arrears of 
dower, in other words, that she was in 
possession as a usafrustuary mortgagee 
beoause that is practically the position with 
regard to the property in such a oase. 
It seems to be well settled, as the learned 
Judge has pointed ont, that in suoh a gase 
tbe act of the mortgagee sannot alter 
the nature of the possession as to make 
the Statute of Limitation ran against those 
who are entitled to the equity of redemption. 
If tlat ba so, and I see no reason to 
differ from ths learned Judge on that part 
of the oase, ib follows that no question of 
limitation ean arise in this oase ont of the 
facts which have been either proved or admit- 
ted, At'the same time, these facts, namely, that 
the widow has been resorded in the Resord 
of Rights as the kashtkar and the faat that 
nothing has been done by those who are 
now Olaiming to resover the property may 
have a material bearing on the mind of the 
learned Subordinate Judge when he somes 
to deside the real question in the ease and 
he is entitled to take these fasts into 
consideration in endeavouring to arrive at 
the truth., With these direstions, I think 
that the onse should be remanded to the 
Subordinate Judge to arrive at a sonelusion 


“of fast upon the main question in the ease 


without giving any weight to the sonasidera- 
tion whioh influenced him in the first 
instanoe where he feund that in sush a 
case as this if is usually an absolute right 
whioh is given, There is no such presump- 
tion that it is usually an absolute right 
and therefore, that matter must be left out 


‘of consideration by the Subordinate Judge 


and must not be allowed to influenae hig 
judgment in any way. The aoats of this 
appeal and of the appeal to the learned 
Judge of this Court will abide the ultimate 


- result of the suit. 


Ross, J.—I agree, 


Oase remanded, 
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CALCUTTA HIGH COURT, 

ÅPPEALS FROM APPELLATE Decenes Nos, 1026 
i AND 1027 or 1917. 

June 30, 1920, 

° Present :—Justice Sir N. R, Ohatterjea, Kr. 
and Mr. Justice Newbould. 

In No. 1026 or 1917, 
BIDHUMUKHI DASI AND otanss— 
DEFENDANTS— APPELLANTS 
VETERE 
BHABA SUNDARI DASI—Pratntirr, AND 
KALA KUTI BIBI AND OTAERS — 
DEFE» pants— RESPONDENTS, 

In No 1027 or 1917. 

UMESH CHANDRA SUR AND anotHer— 

DEFENDANTS— APPELLANTS 
versus 
BHABA SUNDARI DASI—— PLAINTIFF, AND 
KSHITISH CHANDRA CHATTERJBE 
AND OTHERS— Dx FENDANTS— 
RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 167—Mort- 
gage of holding Decree on mortgage, effect of—Sub- 
sequent sale of holding in execution of rent decree— 
Purchaser, position of. 


B. held a mortgage of an occupancy holding and 
on tih February 1912 obtained a decree upon the 
‘mortgage, in execution of which he, on 19th 
- November 1918, purchased the holding. On the 
19th March 1912, however, the landlord, in execu- 
tion of a decree for arrears of rent against the 
tenant, purchased the holding and obtained formal 
possession on -7th June 1912, On l&th May 1414 
he brought the present suit for possession, and B. 
was subsequently joined as defendant, and after he 
had been so joined a notice was served upon him, 
under section 167 of the Bengal Tenancy Act, on 
the 6th May 1916: 

Held, that, inasumch as the sale in execution of 
. the mortgage-decree took place after the sale in 
execution of the rent-decree it had not the effect 
of extinguishing the mortgage encumbrance at the 


date of the sale in execution of the rent-decree and, 


. that at that date the moitgagee had a subsisting 
_ encumbrance ; that the purchaser at the sale in 
execution of the rent-decree took subject to that 
encumbrance, and was, therefore, b und to annul 
the encumbrance within the time limited by sec- 
tion 147 of the Bengal Tenancy Act, and not having 
done so, the encumbrance still subsisted; but that 
his position was that ofa purchaser of the equity 
of redemption, and as he was no party to the 
mortgage-devree or to the sale in execution of 
which’ B. purchased the mortgaged property, -it 
was open to him to redeem the mortgage, [p. 87], 
col. 2; p, 872, col. 1.) 

Appeals against the decrees of the Sub- 
ordinate Judge, First Oourt, Jessore, dated 
the 10th of March 1917, reversing that of 
the Mansif, Second Court at Narail, dated 


the 80th of June 1925, 
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Babus Surendra Ohandra Sen and Hemen- 
dra Ohandra Sen, for the Appellants. 

Babus Gunoda Ohargn Sen, Prashanta 
Bhusan Gupia and Sarat Ohandra Dutta, for 
the Respondents. 

JUDGMENT.—This appesl arises ont of 
a snit by an auction-purohaser of a holding, 
at a sale for arrears of rent to resover pos- 
session of the lands somprised in the hold- 
ing, from the defendant who had subsequent- 
ly purchased the same at a salein execution 
of a decree upon a mortgage exeouted by the 
tenant, 

It appears that the tenant had mortgaged 
the holding to the defendant, Bidhumukhi, in 
1901. A suit was brought upon the mort- 
gage in 1911 and was deoreed by the Court of 
first instance on the 6th Febrnary 1912, and 
Bidhuwukhi purchased the holding in exesn- 
tion of her mortgage-deoree on the 19th 
November 1913, 

In the meantime, the landlord obtained a 
deoree for arrears of rent against the tenant, 
and in exeoution of that decree the holding 
was purchased by the desree-holder (the 
plaintiff) on 19th Maroh 1912. Hoe obtained 
formal delivery of possession on the 17th June 
1912, and on the lst August 1912, served 
notices under section 167 of the Bengal 
Tenansy Act npon the defendants (other 
than Bidhumnkhi) who held the lands as 
under-retyats under her. 

On the 20d April 1913, an application 
was made by Bidhumukhi for setting aside 
the sale, whioh, however, was dismissed on 
the 15th Desember 1913. The present suit 
for possession was instituted on the 18th 
May 1914 originally against the other defend. 
ants, and Bidhumukhi was subsequently 
joined as a defendant. A notice was served 
upon her under sestion 167 of the Bengal 
Tenanoy Act on the l5th May 1915 after 
she had been joined ds party to the suit, 

The Court of frat instance held that the 
incumbrance held by Bidhumuakhi had not 
been annulled within one year from the date 
of. plaintiff’s knowledge of the ineumbrance 
and acvordingly dismissed the suit. On 
appeal the learned Subordinate Judge, rely. 
ing upon the sase of Gopi Nath v. Kashi 
Nath (1), held that the plaintiffs’ purshase 
would prevail over that of the defendant 
and that the question of notice upon her did 


not, therefore, arise and assordingly desreed 
(1) 1 Ind. Cas. 85; 13 O, W. N. 412:9 C, L, J, 284, 
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the enit, 
this Court. 

Now, the plaintiff as the purebaser of the 
holding purehased it with power fo annul 
allineumbrances, Atethe date of the sale, 
vis, on the 19th March 1912, the defendant 
Bidhumukhi had an gara bangka (a mort» 
gage) onthe holding. She had obtained a 
deoree upon her mortgage on the 6th Feb- 
ruary 1912, but we do not think that the 
mortgage was extinguished by the deoree 
pissed upon if. It is true that in the oase of 
Akhoy Kumar Soor v. Bezoy Ohand Mohatap 
(2) it was observed by Hill and Brett, JJ., 
that when a mortgagee of a tenure had 
enforoed his lien and obtained a deoree it 
would no longer remain an inoumbrance on 
the tenure which conid be avoided under 
the provisions of section 167 of the Bengal 
Tenanoy Aot, It appears, however, that three 
contentions were raised in that, case, viz., first, 
that the sale was not under the Bengal 
Tenanoy Aat; sesondly, that the notice under 
section 167 was not legal, and the application 
for service of notice having been made 
more than one year after the date of the sale 
or the date on whioh the purahager had first 
noties of the inaumbranee, was barred by limi- 
tatior, and thirdly, that after the applicant 
had sued on his mortgage and had obtained 
a deorea the mortgage lien had been extin- 
guished and had besome a judgment debt 
which could not be annulled ander the 
provisions of sestion 167. The learned 
Judges observed that it was not nesessary to 
goat length into the first and third sonten- 
tions, as they sonsidered that the appeal 
must susseed on the ground of limitation, 
the application under section 167 of the 
Bongal Tenanoy Ast haying been made more 
than one year after the date on whish the 
purchaser had notice òf the ineumbranee. 
There is, however, the observation whish 
runs as follows:— 

“After, as in this oase, the ak Bah 
had enforsed his lien and obtained his deoree, 
if aeems diffianlt to hold that the desree 
would remain as an insumbranss on the 
tenure which sould ba avoided under the 
provisions of seation 167 of the Tenancy Aot,” 
But if.there was no insumbrance after a 
deoree was obtained upon the mortgage, 
thére was nothing to annul and no question 


The defandants have appealed to 


(2) 29 Č. 813. 
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of limitation of one year under sestion 167 
sould arise, and yet the sass was desided 
upon the question of limitation. The obser. 
vation quoted above, therefore, was insonsistent 
with the desision as, has been pointed out in 
the ease of Banbthart Kapur v. Khetra 
Pal Singh Roy (3), The sase of Akhoy 
Kumar ‘Noor v. Bejoy Chand Mohatap (2) was 
referred to by Harington and Brett, JJ, in 
Gopt Nath v. Kashi Nath (1), but the 
decision in the latter oase tawned upon the 
question of priorities which we will deal 
with later. 

It is well established that a mortgage lien 
13 not extinguished on the passing of a desres 
upon it. The security is not extinguished till 
the sale takes plass in exeoufion of the mort- 
gage-deoree and the sale-proseeds ara dis. 
tributed in satisfaction of the mortgage-debé, 
See Bibtian Bibi v. Sachi Bewah (4), Burji: 
ram Marwari v, Barha'mdeo Persad (5), Jog 
Narain Singh v. Badri Das (6) and Basant 
Kumar v, Khulna Loan Company (7), 


The learned Pleader for the respondent, 
however, contends that the security became 
extinguished when the sale took place in 
execution of the mortgage deares and there 
was no longer any inoumbranse whioh the 
plaintiff was required to annul. In the casa 
ef Banbthart Kapur. v. Khetra Pal 
Singh Roy (3), the learned Judges held thaf, 
where a mortgagee of a tenuare gets a deeree 
and purchases the mortgaged tenure at a 
gale in exesution of his mortgage-deoree, 
and the tenure is subsequently sold again 
in exesution of a rent-desree against the 
original tenant, it is open to the mortgagor 
to fall bask on his mortgage as a shield 
against the purehaser under the rent sale 
when that sale is not free from inaumbranoes. 
The learned Judges relied upon the oase of 
Phawint Koer v, Mathura Prasad (£). 

In that ease the mortgagee of certain shares 
in four out of seventy-one villages somprised in 
a reyenue paying estate obtained a desraa on 
his mortgage, and at the sale held in exesn. 
tion of the decree purshased the properties 


(3) 18 Ind Cas. 735; 3880. na 16 0. W. N. 259, 
(4) 31 0. 833; SO. W N. 694 

(5) 2 0. L. J. 202 at p, 214. 

(6: 18 Ind. Cas. 144; 16 0, L. J. 1F6 at p. 159. 

(7) 26 Ind. Cas. 197; 20 O.L, J. 1 at p.8; 190, W.N. 


100 
°8) 70. L J. Lat p, 20. 
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mortgaged on the 19th March 1900. On the 
20th:Mareh 1900 an instalment of Governmert 
reyenus on the reventy one villages fell into 
afrears, and a share of the whole estate, includ- 
ing the four villages purchased by the mort- 
gagee, was notified for sale. The purchaser did 
not pay the revenue, and onthe 23rd April 
obtained a certificate confirming the sale held 
on the 19th Maroh. On the 6th June 1900, 
the villages were sold for arrears of revenue, 
and the purchaser at that sale sued the pur- 
ehaser at the mortgage sale for possession 
of the share purchaged by the latter. The 
learned Judger, Brett and Mookerjee, JJ., 
were of opinion that, although the purchase 
atthe mortgage sale was confirmed before 
the revenue sale, yet as it was sonfirmed 
after default and without any knowledge on the 
part of the purshaser at the mortgage sale that 
default had been made, the latter was entitl- 
ed to rely- upon his mortgage and use it as 
a shield for his protestion against the pur- 
ehaser at the revenue sale. It was aacord- 
ingly held that the purchaser at the revenue 
sale purshased the share subject to the in- 
eumbrance under sestion 54 of Aet XI of 
1859, That desision, however, was seb aside 
on appeal by the Judicial Committee ; {See 
Bhawani Kumar v. Mathura Prasad Singh 
(9)). Their Lordships held that the property 
mortgaged passed to the mortgagee on the 
19th March 1900 when the sale took plase, 
that he beoame the owner of the property 
and liable for the revenue which fell due 
after the date, and that he sould not main- 
tain as against himself or as against third 
parties unconnected with the mortgage trans- 
actions upon the property, the pcsition that 
his mortgage still remained an inoumbranee 
thereon. 

In that case, however, the mortgage sale 
took place and the mortgagee became owner 
of the property before the revenue sale took 
place. His inenmbrance upon the property 
had, therefore, become extinct and lost in 
the mortgagee’s overriding right when he 
besame the complete owner of the lands.” 
In the pregent case the sale in execution of 
the mortgage-decree did not take place until 
after the sale in execution of the rent-decrse. 
The defendant, therefore, had not besome the 


(9) 16 Ind, Cas, 210; 40 O. 89; 160. W.N. SAE; 23 
M. L. 3.311; 12 M. L, T. 852; (1912) M. W. N. 244, 
14 Bom, L, R. 1046; 16 O. L. J. 606; 39 I, A. £28 
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owner of the mortgaged property at the date 
of the sale held in exeontion of the rent- 
decree. Bat reliance is glassed upon certain 
observations of their Lordships whieh run as 
follows :— 4 

““Faurthermore, if the properties, whieh 
were the subjest of sale, were liable to 
attachment for sams due from the lands as 
revenue, and falling into arrear subsequent 
to the actual date of sale, namely, the 19th 
March 1900, it was not within the legal 
right of the mortgagee on the one hand ta 
slaim as against the mortgagor that the 
ownership of the property had been trans- 
ferred, and, at the same time, to claim against 
the Government, or in respect of third parties 
unconnested with either mortgagor or mort 
gages, that the mortgagor had not trans- 
ferred the rights of ownership to the mort- 
gagee, but himself remained in the position 
of owner. For the mortgagee to be permit: 
ted to say to the °mortgagor that the owner- — 
ship had been transferred, and to say to au 


outsider, like the Collestor of revanua, that 


the ownership had not been transferred, is 
a conslusion not supported by good sense 
and, in the opinion of their Lordships, they 
are not forced toit by any sanon or rule of 
law,” and again : “In their Lordships’ opinion 
it is clearly unsafe to apply oonsiderations 
as to the rights of prior and sueseeding 
mortgagees to questions like the present, 
For, in the present ease, no question 
arises as between a first and suoseeding 
mortgagee, and no right or duty emerges 
with regard to the avoidance of an 
inequitable priority alleged to arise infer- 


entially by acquisition of the estate.’ Their 
Lordships, however, in the next sentence 
observed: “On the 19th March 1900, 


the orucial date in question, there were 
no interests of any kind to enter into ascount 
or consideration so as to impede the full < 
and sompleée transfer of: ownership of the 
estate as sush, In these aircumstancer, when ` 
the 29th March 1900 was reached, the 
property which fell then into arrear of 
revenue and besame liable to subsequent ` 
salo was the property in fact and in law 
cf no one but the purohaser, namely, the 
mortgagee.” 

The decision of the Jadisial Committee 
was based upon the ground that the owner. 
ship cf the property mortgaged had passed 
eompletely to the mortgagee before the 
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arrears of revenue fell dus and, consequently, 
before the sale whioh took plase for those 
arrears; and the obseryations of their Lord- 
ships must be taken in sonnestion with the 
facts of that oase. In the present sase, on 
the other hand, the mortgagee had a sub- 
sisting ensumbranes at the date of the sale 
which was held in execution of the rent 
desreso, Tha case of Bhawani Kumar v. 
Mathura Prasad Singh (9), therefore, is 
distinguishable from the present, 

The lower Appellate Court relied upon the 
aase of Gopi Nath v. Kashi Nath (1), 
In that oase, if appears that after a mort- 
gagee had obtained a deeree for sale on his 

mortgage, the landlord of the jole, the 
subjest of the mortgage, brought a suit for 
rent and sold the jote in execution of a 
deoree obtained therein. Later on, the pro- 
party was sold in exesution of the mort- 
gage-desres and purohased by the mort- 
gagee who took possession, Im a suit for 
possession brought by the purchaser at the 
rent sale after service of notices on the 
mortgagee under sestion 167 purporting to 
annul the mortgage, it was held by Haring- 
ton and: Brett, JJ., that the question was 
really one of priorities, and the purohaser 
at the rant sale had priority over the pur- 
ohaser in exesution of the mortgage. deores. 
Haringtor, J., observed that by sestion 65 of 
the Bengal Tenancy Act the arrears of 
rent are made a first sharge on the holding, 
that the mortgagee of the holding when he 
sold the holding in exesution of his mort- 
gage decree was in the position of a 
sesond mortgages, the property having 
been already sold in exeaution by the 
landlord, who was qua his desree for arreara 
of rent in a position very similar to that of 
a first mortgagee. Brett, J., alao was of 
opinion that the purchaser in exesution of 
a rent-decree has priority over the purahaser 
in execution of a mortgage-decree. The 
dasision was followed by Brett and Sharf.nud.- 
din, JJ,, in Taibatannessa Ohowlhurant v, 
Pravabeti Dasi (10). 

No doubt, section 65 of the Bangal Tenansy 
Ast lays down that “rert shall ba a first 
charge.” But the analogy does not go fur. 
ther than that. In the first plage, in 
ordinary’ mortgaga transactions, @ prior 
mortgages must make the puisne mortgagees 


(10) 4 Ind. Cas, 760; 10 0, L. J, 640, 
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parties t3 a suit on the mortgage in order 
that the salas held in exesution of the 
decree might be binding upon thom, but a 
mortgagee on a holding or tenure is not 
made a party to a suit for rent by the 
landlord, and he is not bound to do so, 
although the rent is a first charge; and tha 
mortgagee oannot bring a suit for redemp- 
tion or otherwise exersise his right of redemp- 
tion after the rant sale, on the ground that 
he was not & party to the rent decree and 
was not bound by the sale. In the next 
plase, the learned Judges inthe two oases 
cited above donot appear to have considered 
the provision of Ohapter XIV of the 
Bengal Tenancy Ast in determining the 
rights of a purchaser at a sale for arrears 
of rent and those of a mortgagee, respec- 
tively. Section 159 provides that where a 
tenure or holding is sold in execution ofa 
decree for arrears due in respect thereof the 
purohaser shall take subjest to the interests 
defined in the Chapter as “‘protested in- 
terest”, but with power to annul the in- 
terasts defined in that Chapter as “‘inoum- 
branses” provided (among other things) 
that tha power to annul shall be exercise- 
able only in the manner directed by tha 
Chapter. Saction 161 lays down that, for 
the purposes of Chapter KIV, the term 
incumbranses”’, used with reference to a 
tenansy, means (among other things) any 
‘lien’ created by the tenant on his tenure 


‘or holding, and sestion 167 presoribes that 


a purchaser desirous of annulling an in- 
cumbranece must present an application to ths 
Collector within one year from the date of 
the sale or the date on which he firat has 
notice of the insumbranse for servioe of 
notice on the ineumbranesr, So that, not- 
withstanding that section 65 provides that 
“rant shall be a firat charge” on a tenure 
or holding, the purchaser must take steps 
as laid down in section 167 for annulling 
the mortgage. If he does not do so within 
the time specified in section 167, the mort- 
gage remains an insumbranse even though 
the purohaser at the rent sale may ba in the 
position ofa first mortgagee. 

It is clear, therefore, that if there ig a 
mortgage on the holding which is not 
annulled by the purchaser within the time 
limited by seotion 167, the tenure or holding 
continues to be liable for such mortgage 
and the analogy of first and subsequent in- 
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eumbrauees will not avail the purehaser at 


the rent sale. 
“As stated above, the incambranse held by 
Bidhumukhi (the mortgages) subsisted at 
the date of the rent sale. The plaintiff 
as the purchaser at the rent sale took 
the property tubjest to that inoumbranee. 
The fast that the mortgagee enforsed her 
mortgage after the date of the rent sale 
oonld not affest the inoumbranee subject 
to which the plaintiff purshased at the 
rent sale. The question whether tha in- 
cumbranse was extinguished or was sub- 
sisting has to be sonsidered, we think, with 
reference to the date of the rent sale, The 
plaintiff was, therefore, bound to annul 
that insumbranse within the time limited 
by section 167 of the Bengal Tenansy Aot, 
and, not having done so, the incumbranse 
still subsists. We do not think, however, 
that the mortgagee (Bidhumukhi) can olaim 
the right of owenership of the property (by 
virtue of her purchase) as against the 
plaintiff. The position of the plaintiff was 
“ that of a purshaser of the equity of redemp- 
tion and he was no party to the mortgage- 
deoree or the sale in exesution of whish the 
mortgaged property was purchased by 
Bidhumukhi, It is open, therefore, to the 
plaintiff to redeem the mortgage and we 
think that he may be allowed that relief in 
the present case. We accordingly direct 
that, upon the plaintifi’s paying off Bidhbu- 
mukhi, the amount for which the mortgaged 
propety was sold, within two months of the 
arrival of this order in the COourt below 
the plaintiff will get possession of the property. 
The defendant will not be entitled to get 
any interest on the decretal amount and 
the plaintiffs will not be entitled to get any 
wasilat, The defendants other than Bidhnu- 
mukhi olaim title under her, and if the 
plaintiff gets possession against Bidhumukhi 
he will get pessession against the other 
defendants also, If the said amount is not 
paid within the period speoified above, the 
deoree of the lower Appellate Court will 
be set aside and the plaintiffs’ suit dismissed, 
The parties to bear their cwn costsin all the 
Courts. Thisorder will govern the other 
Appeal No, 1027 of 1917 


Order accordingly. 
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PATNA HIGH COURT. 
Civiu Revision Oasz No, 18- or 1915, 
November 15, 1920, 
Present :—Mr. Justice Das and 
Mr. Justica Adami, 
Babu KRISHNA LAL JHA-—APPELLANT 
versus 


Babu MANDESWAR JHA—Respoypent. 

Hinds Law—Joint family —Partition, suit for —Death 
of co-parcener after preliminary decree, effect of~—Juris- 
diction of Court passing final decree to consider effect of 
death on shares of other co-parceners. 


Although, ordinarily, the rights of the parties to asuit 
ought to be determined as at the date of theinstitution 
of the suit, a suit for partition under the Hindu Law 
is treated as an exception, and, inorder to save costs 
and tc prevent multiplicity of proceedings, the Courts 
are entitled, and ayen bound, to take into consideration 
matters subsequent to the commencement of the suit, 
[p. 873, col, 1) 

In point of law, a partition action does not 
come to an end with the preliminary decree, but 
continues till the final decree is made, and the shares 
to be decreed to the parties must be those to 
which they are eifitled on the date of the final decree. 
Therefore, where a co-parcener dies after the passing 
of the preliminary dscree, the Court passing the final 
decree is competent to consider the effect of the 
death on ths shares of the remaining co-parceners, 
[p. 873, col. 1.] 

Oivil revision from a desision of the 
Officiating Distriet Judge, Darbhanga, dated 
the 7th June 1918. 

Mr. L. N. Singh, for the Appellant, 

Mesargs. 9, O. Mitra and Murari Prasad for 
the Respondent. 

JUDGMENT, 

Das, J.—! have considered the matter 
very carefully and L am of opinion that 
the learned District Judge had somplete 
jurisdiction to pass the order whioh we 
have been asked to revise in these proseed- 
ings. The point made before us is, that 
the learned Distriot Judge has in effeat 
amended the decrees of this Courb, It ig 
true that the preliminary dearee in the 
partition sation was*passed by this Court* 
and tbat this Court remitted the oase to 
the Cour below in order to enable that 
Court to make the distribution according 
to the direstions oontained in the deoree 
of this Oourt. Bat I oannot regard the 
order passed by the learned Vistriot Judge 
as an order of amendment of the deoras 
of the High Court. An event ossurred 
after the passing of the preliminary daoree, 
namely, the death of a an parasner entitled 


"*See Krishna Lal Jha v, Nundeshwar Jha, 44 Ind. 
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to a share on partitior, whioh it was 
essentially neesssary for the Court to take 
note of in making „tbe distribution; and 
the order somplained of was an order rendered 
necessary by an evant whish oesurred sab- 
sequent to the preliminary decree, Although, 
ordinarily, the rights of the parties ought 
to be determined as at the date of the 


° $73 


in the order sought to be revised, whish 
it must be ramembered, was an application 
in the nation, sould possibly have bean 
mide to the High Oourt when the Court. 
of the Distrist Judge was‘in seisin of the 
astion. In the next plase, if the pro- 
position be correst that the shares to be- 
decreed to the parties must be those to. 


institution of the suit, a suit for partition under 
the Hindu Law i3 treated as an exseption 
and, in order $o save costs and to prevent 
multiplisity of proseedings, the OSourts are 
entitled, and even bound, to take into oon- 
sideration matters subsequent to the som- 
mencement of sush a suit, 
therefore, that the order of the learned 
District. Judge sannct be regarded as an 
order of amendment of the desree, but 
that it was an order rendered nesessary 
by an event whioh ossurred anbsequent to the 
preliminary deoree. 

Tt was next argued on dehalf of tha 
petitioners that the foundation of allotment 
is the preliminary decree, and that the 
only Court whieh oan take note of subsequent 
eventa is the Court whieh passed the 
preliminary desree. 1 confess that this 


argument sonsiderably impressed me af the © 


time when it was advanoed, but having 
sonsidered the matter very fully, I have 
o2mə9 to the sonclusion that it does not deserva 
susoess. Mush sould be said in favour of 
the argument if tha proscedings in sonnes- 
tion with the final decree were proceedings 
in execution of the preliminary desree or 
if the shares to be desreed to the parties 
were those to whioh they were entitled on 
the date of the preliminary desree, Bat 
in point of law, the partition astion does 
not oome to an end with the preliminary 
deorce, but sontinues till the final desree 
is , made, and it has bean held that the 
shares to be decreed fo the parties must 
be those to whioh they are entitled on 
the date of the final deares. 
ings in sonnestion with the final deoree be 
prosepdings in the partition action, then 
the Court of the Distrist Judga was the 
only Court whish was in seisin of the 
partition proceedings, The High Court 
haying passed the preliminary degree and 
remitted the sase to the Court of the 
Distriot Judge, oeased to exercise any 
dominion over the aostion; and I eahnot 
think how the application whieh resulted 


Iam of opinion,- 


If” proceed. ` 


which they are entitled on the date of 
the final desree, then it seems to me that 
the Oourt which has to pass the Gnal 
decree is the only Court whioh oan 
determine: to what shares the parties are 
finally entitled. My only doubt is whethar 
the order of the learned ‘District Judge - 
is not a desree within the meaning of 
section 2 (2) of the Osode and as such 
appealable under the Code. But that ques- 
tion does not arise in this application 
which is an application to set aside the - 
order of the learned Distriot Judge on 
the ground that he had no jurisdiction to : 
make it. I hold that he had oomplete : 
jurisdiction to make the order, and mast . 
refuse this application with costs. Hearing 
fee two gold mohurs. 
Apaml, J.—I agres, 
Application refused, 





ALLAHABAD HIGH COURT. 
SECOND Crvi Apreat No. 1224 of 1917, 

May 31, 1920. < 

Present :—~Mr, Justice Piggott and 

Mr. Justice Kanhaiya Lal, 
BENI MADHO PRAGWAL—Dzgrenpayr— 
APPELLANT i 
VETEUS 


HIRA GAL—PratstivF—Reeponpenr, 
Injunction—Pragwal using flag to indicate his presence 
to pilgrims—Use of similar flag by another Pracwal 
to deceive pilgrims—-Suit to restrain latter, maintain. : 
ability of, 


S,a Pragwal, carried on the business of minig» 
tering to the wants of pilgrims at the sacred 
confluence of the waters at Allahabad: he used a 
flag with a particular emblem as a means of identifica. 
tion for illiterate pilgrims that they would find him 
at the spot where the flag was fixed: on his death B, ` 
carried onthe business as the agent and representative 
of the widow of the deceased : on her death plaintiff 
the nearest reversioner, succeeded to the estate of . 
8., bub he was obstructed in carrying on the business 
aforesaid by B. who also setupa similar flag in the 
neighbourhood of the plaintiff. Plaintiff brought 
the present suit to restrain B, from interfering with > 
his business ; 


~ 


a 
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Held, that the right to which the plaintiff had 
succeeded was a heritable and transferable right, 
that he hada cause of action against B and was 
entitled to restrain him from interfering with his 
business by the use of a similar flag asthe plaintiff’s. 
fp. 876, col. 2.) 

Sesond appealeagainst the decision of the 
District Judge, 
July 1917. 


The Hon’ble Dr. T, Bi Sapru, 
Appellant. 


for the 


' Karlas Nath Katju for The Hon’ble Pt, Moti 


Lal Nehru, for the Respondent, 


J UDGMENT.—The parties to this litiga- 
tion are Pragwals, that is to say, members ofa 
certain claas of priests, whose oocupation it 
is to reseive pilgrims at the sacred sonfinense 
of the waters at Allahabad and to assigt them 
in the due performance of the ceremonies 
attendant on their bathing in these sacred 
waters, more particularly on the ossasion of 
oertain festivals generally revered. The 
findings of the Courts below are in substanse 
as follows :—One Sri Krishen was a Pragwal 
earrying on. this particular business, He 
used a flag with a oertain emblem, whioh 
flag was fixed af the spot where at any 
particular time he had taken up his post on 
the river bank as a menus of identifieation 
for the benefit of the illiterate pilgrims a 
sort of notice that if they oame to the spot 
indicated by that flag they would find there 
Sri Kishen Pragwal], the degeendant and 
successor by inheritanes to the rights of a line 
of Pragwals with whom it had been onstomary 
for apy particular pilgrim and his family for 
generations past to deal on the oosasion of 
their visits to the sacred sonfluence, Sri 
Kishen died many years ago and his rights, 
whatever they were, passed to his widow 
Musammat Kesar, The defendant, Beni 
Madho, was a confidential servant or attend- 
ant of Sri Kishen and oontinued to serve 
the widow in the same capasity. His posi- 
tion was so far changed by the death of Sri 
Kishen that Musammat Kesar, being unable 
personally to minister to the wants of the 
pilgrims, he was in a position to undertake 
that duty; but agcording to the finding 
whioh we must aso9pt in second appeal, he 
did so as her agent and representative, 
Musammat Kesar died in 1915 and the 
plaintiff, Hira Lal, is the nearest reversioner 
- under Hindu Law to the estate of Sri Kishen, 
whatever that estate may be. The plaintiff 
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olaims the right to take over, if we may so 
the business which had been 
carried on by Beni Madho as the agent of 
Musammat Kesar. He somplains that hii 
efforts to do so have been obstrusted by the 
defendant. There has been ‘a previous 
litigatior, we may remark, in connestion with 
an attempt made by Musammat Kesar to 
transfer oertain houses to Beni Madbo .by 
way of gift. The essential faet upon whioh 
this suit is based is that, when the plaintiff 
takes his seat beside the waters in the 
neighbourbood of the aonfluense and sets up 
the flag which was used by Sri Kishen as his 
emblem, he finds the defendant Beni Madho 
also seated somewhere in the neighbourhood 
using a similar flag. There isa plea in the 
memorandum of appeal before us against the 
finding of the Courts below that the flag used 
by Beni Madho is a solourable imitation of 
that used by Hira Lal, but we must assept - 
the alear finding ‘of the lower Appellate Court 
on this point. We must taks it that the 
flag set up by Bəni Madho is oaloulated to 
mislead pilgrims into the belief that he, and 
not Hira Lal, is the sucsessor and representa- 
tive of Sri Kishen, The one substantial point 
whish has been argued before us is, whether, 
upon these fasts, the plaintiff bas a cause of 
action against Beni Madho, The right in 
virtue of which the plaintiff brings this suit 
is one of a kind generally deseribed by tha 
expression birt jajmant.’ It would be easy 
to site cases in whieh a right so deseribed to 
reseive offerings from pilgrims visiting a 
particular shrine has been recognised by the 
Courts in this Provines and by this Court, as 
of the nature of property as being enforceable 
by suit, as being generally heritable and 
sometimes as being transferable. We have 
to sonsider what the partisular right of birt 
jajymant means in gonnection with the 
ceremonial bathing at the confluensae of the 
rivers at AJahabad. Obviously, no particular 
pilgrim oan ba sompslled to seek the 
ministrations of any partionlar priest. It 
has been suggested also that no suit would 
lie by any partioular priest against a pilgrim 
who had acssepted his ministrations for the 
resovery of any particular fee. This latter 
argument, whether well founded or not, is 
of no practical consequences. As a matter of 
established sustom, the pilgrims who assept 
the ministrations cf a partioular priest in 
connection with their ceremonial bathing do - 
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pay jim some remuneration for his 
serviees, - Probavly they would be too 
mush afraid of the ° possibility of < his 
oalling down upon them the divine dis- 
pleasure if they refused payment of 
whatever the customary fee may be. Now, 
it is beyond question, that is to say, it is 
apparent from the evidence on this record, 
it does not seem to have been seriously 
denied_in the pleadings, and it would not be 


difficult to quote decisions of this Court which . 


proceed on the assumption that partionlar 
pilgrims are in the habit of seeking out 
particular priests, or the dessendants or 
representatives of some partisular priest with 
whom they know that their family has dealt 
for generations, It may be that a pilgrim 
has greater faith in the due performance of 
all: necessary ceremonies, and, therafore, in 
the religious benefit derivable from the 
ceremonial bathing, if he knows that it has 
been performed under the grfidance and 
with ‘the help of the prayers and minis- 
trations of the representative of the priest 
with whom his family has boen in the 
habit’ of dealing. The question then is, 
simply, whether the plaintiff is entitled to 
restrain Bəni Madho from making use of an 
emblem, when such use in effect serves as a 
notiee to the illiterate pilgrims that Bani 


Madho is the representative and suscessor | 


of Sri Kishen, whereas such representative 


capacity belongs in law to the plaintiff, Hira 


Lal. The nearest case to the present, that of 
Ganssh v, Babu Ram (1) desided by a Bensh 
of this Court of whioh one of us was a member, 
proceeds on the assumption that the birt 
jajmant right of Pragwals at the sacred 
corfiuence of the rivers at Allahabad is a 
right ‘both heritable and snforseable at law, 
It ig quite true that this point wea not 
specifically argued in that case but the 
desision proseeds on the assumption that 
this was so, We have been referred fo two 
other oases, one to ba found in Husain Ali vy. 
Matukman (2) and one in Municipal 
Board of Oawngore v. Lallu (3), in which the 
quéstion in issue was as to the right :of 
certain priests to make use of a particular 


parsel of land to the exelusion of all other ` 


(1) 26 Ind, Cas. 427; 37 A. 72; 18 A. L. J. 9. 

(2) 6 A. 89; A. W. N. (1883) 185; 3 Ind. Dec, 
(N gs.) 593. 

(3) 20-A. 200; A. W. N. (1838) 25; 


' ) 9 Ind. Dec. 
N. 3.) 49, ` : 
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persons. In the former case the right was 
claimed as againat a lessee of the Mounieipal 
Board of Benares and in the latter ease as | 
against the Munisipal Bcard of Cawnpore. The 
desision of this Court in eaoh case was that 
the plaintiff had failed to establi8h any right ` 
in the soil, No question arises in the present 
case an to the right of the plaintiff or of any 
other Pragwal to oooupy any partioular parcel 
of land. Indeed, as. thus stated, the question: 
could never ariss in view of the notorios“ 
fast that the rivers are continually shifting 
their course, that the whole appearance of the 
sacred oorfluense may be altered and its 
looality shifted very oonsiderably between 
one year and another. We are not somn- 
cerned in this case with any question that 
may arise as to the relative righta of Pragwals 
to establish themselves nearer to the saered 
oor flaenoe itself on any. partioular festival, or 
on any other oseasion. „Suoh a question 
can be dealt with if and when it arises. In 
the present oase the question ir, simply, . 
whether the plaintif has or has nota right 
to oarry on a certain business in or about 
& particular locality, and whether the de- 
fendant has or has not given him a sause 
of astion by unlawful interferense with. his 
conduot of that business. We think that 
these questions must be answered in the 
affirmative, This appeal, therefore, fails and 
we dismiss it with costs, 
Appeal dismissed, 


PATNA HIGH COURT. | 
ApPEAL FROM APPELLATE Decger No, 428 
or 1919, 

August 9, 1920, 
Present :—Mr. Juatise Jwala Prasad. 
NAND LAL SINGH AND axotrarr— 
; DEFENDANTS— APPELLANTS 
= tersus : 
RAMPHAL SINGH AND otrazrs— 


© PcaInt:FF3]— RESPONDENTS, 
Road Yess Return—Bhaoli land not mentioned—Rent, 
whether can be recovered, 


The fact that bhaoli is not mentioned with respect 
to any land in the Road Cess Return would not 
debar the landlord from claiming produce rent for the 


, same, [p, 876, col, 1.] 
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Appeal from a desision of the fessions 
Judge, M: zafferpora: 

Mr. Ganesa Dutt Bangi, for tha Apọsl- 
“lante. 

Mr. H, N Prisad, for the Respondan's. 

JUDGMENT.—This appeal arises ont of 
a rent suit. Thery is no dispute a? to tha 
prea comprised in the holding of the de- 
fendant,- namely, 14 b'ghas odd. The 
plaintiff claimed cash rent at the rate of 
Rs, 31-126 with raspest to 10 bigkas, 6 
kathas; 2 dhurs of the holding and bhaoli, 
batai rate with respest to 4 bighas 6 
kathas, 16 dhurs. 
sontention was that the entire holding 
was nakdi and that uo portion of it was 


bhaolt batai, The Oonurts below have 
soneurrently overrnied this scontention 


and have given a desree to the plaintiff 
as claimed by him, The defendants have 


come to this Court in sesond appeal and. 


dispute the correstness of the view taken by 
the Courts below. 

The main contention of the learned 
Vakil on bohalf of the appellants is, that 
the Courts below have not appreciated the 
dooumentary evidence filed on behalf of 
the defendants and have thereby vitiated 
the findings, The dosuments relied upon 
by the defendants are, (1) the Road Oesa 
Return of 1902 (1309) Exhibit G, (2) 
plaint of a suit of 1904 (Exhibit 1), and 
(3) rent receipts for the years 13.2 to 
1318 (1905-1911). Inthe first of these 
doouments, 8. e , the Road Cess Return, the 
defendants’ holding is shown to sonsist of 
15 bighas odd with a rental of Rs. 55 
oid. The contention is that sestion 20 of 
the Road Cess Aot (IX of 1880) bars the 
right of the plaintiff to claim bkaolt rent 
with respest to a portion of the holding on 
the ground that the same was not enter- 
ed inthe Return. This contention is unten. 
able. There is no provision in the Act for show- 
ing the bhaoli lands or the rent thereof in 
kind. Such lands have to be shown with the 
anah rent, ascertained upon the average of 
three years’ share of the landlord in the 
produce of the land: vide sestion 14, read 
with sestion 4, of the Act, A bar under 
gestion 20 (b) does not apply to bhaols 
lands, The fast that bhaolt is not mentioned 
with respest to any land in the Return 
would not, therefore, debar the landlord 
from olaiming produse rent for. the same, 


The defendants’ chief 
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The form ’pressribed for the Return leads 
to the same couclusion. This view is sup- 
ported by the authority of this Court in the 
ease of Upendra Lal Misra vy. Moti. Thakur 
(L), the oase presisely on tha point. Taére- 
fore, that document is no evidense for 
the purposes oontended for by Mr. G. D, 
Singh. 

The next dosu nant ia the plaint (Kshibit 
I) in the suit brought by the part’ propria- 
tors of the estato against the defendants ia 
1904. No doubt, that plaint shows that the 
claim was made ata nikli rentalani thara 
is no mention of any portion of the land 
baing bhaali, Wae do not know what bacame - 
of that suit. The written statemont, the 
judgment ani the desras hava not bsen 
plased on the record. That dosument, at 
best, san only be a kind of admission by 
some of the proprietors of the estate. 


The third glass of dosumant consists of - 
rent reseipis. The first Court suspected 
their genuineness. There is no presise finding 
of the lower Appellate Court on tha point, 
nor has the finding of the Muansif baen 
olearly displaced though there is a passage 
rafuting the suggastion of tha respondents 
that all the reasipts were written by the 
same ink. These reseipts are only of a 
few years bask, Shortly after these rassipta 
were granted, the estate passed to the plaint- 
iff by sale, Tho subsequent sonduot of the 
parties in sonnestion with the land in dispute 
shows great suspicion ag to the reseipts and 
the contents of the plaint, and, at any rate 
depresiates their value. The plaintiff spur. 
chased the interest in the estate in the year 
1319 and shortly after he instituted a suit 
for the realisation of rent from the defend. 
ants for the years 1318 to 1820, as baok 
renta were also assigned to him. In that 
oase, as is apparent from the decree, the 
olaim was for nakdi rent at the rate of 
Rs. 51 with respest to 10 bigkas only, as is 
elaimed in the present case. The dasrea 
was made after sontest as the judgment 
(Exhibit 3) shows, but no plea as to the 
entire holding being nakdi appears to hava 
baen raised in thatoase. The judgment may 
not operate as res judicata, but cartainly is a 
piece of evidence under section 13. of the 
Evidence Aot, as showing that the plaintiff 


(1) 41 Ind. Cas.61; 2 P, L. W. 35; 2P, LJ. 617; © 
(1918) Pat. 166, 
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agserted his right to nakdi only in respect of 
. a portion of the holding. The Court below 
was right in using the judgment as sorro- 
borative of the entry in the Survey Record 
of Rights. That record slearly shows Plot 
No. 169, with the area, 3.79 aares, equal to 
4 bighas. The Resord of Rights is in favour 
of the plaintiffs. The defendants have to 
rebut the presumption of its oorrectness. 
The Court below was perfeotly justified in 
holding that the defendants failed to do so 
when the Resord of Rights finds great sup- 
port from an inter party decree of a more 
recent date than any of ths defendants’ dosu- 
ments. There is no error in law in this 
. oase and the judgment of the Court below 
must therefore, be upheld, 

Mr. Ganesh Dutt Singh also disputed the 
‘amount of the deorse passed by the Courts 
below for the bhaolt rent. This point does 
not appear to have been urged before the 
learned District Judge and it ignot open to 
urge it in this Court. 

The result i is that the appeal is dismissed 
with: costa, 

The learned Vakil on behalf of the plaint» 
iff filed a oross-objestion in respeat of the 
damages disallowed by the Courts below. J, 
however, agree with the reasons given by the 
learned Sessions Judge for disallowing the 
‘damages. The cross-objection also is, there- 

fore, disallowed. 
Appeal dismissed, 


LAHORE HIGH COURT. 

. Seconp Ovir Aprzay No. 803.0r 1920, 
December 6, +1920, 
Present:—Mr. Justice Broadway. 

Tor Firu SURJAN MAL-KISHEHN 
OHAND, traroven KISHEN CHAND— 
Derenpant-— APPELLANT 
versus 
Tag Fisu GIAN CHAND-CHIRANJI 
LAL, Turovas GIAN CHAN D—Puaintirr 
— REnPONLENT, - 
Sale of goods—Goods ordered despatched: to buyer— 
"Refusal itd take delivery—BSuit to ‘recover. price, 
whether maintainable, 


+ # 


Inaocase where damages are claimed for breach 


of a contract they become due on the date when the 


_ contract is broken, and must be calculated with 


reference to the rates prevailing on that date, but 
where the suit is for the recovery of the price of 
goods sold, this consideration does not apply, 
ascertained goods are sold and are despatched to 
the buyer, but the latter refuses to take delivery of 
the goods, the seller ia entitled to ste him for the 
price of the goods. [p. 879, cols. 1 & 2.] 


Sesond appeal from the decree of the 
District Judge, Sialkot, dated the 3rd 
November 1919, affirming that of the Sub. 
ordinate Judge, Sesond Olase, Sialkot, dated 
the 25th June 1919, 

Bakhshi Tek Chand, for the Appellant. 

Dr. Gokal Oiand Narang, for the Respond- 
ent, 


JUDGMENT.—The firm of Gian Chand. 
Charanji Lal of Sialkot instituted the sase 
giving rise to this appeal againat the firm 
of Surjan Mal-Kishen Chand of Lahore 
and one Gulab Rai, agent of the defend- 
ant firm, The plaintiff firm  oslaimed 
recovery from the defendant firm of a sum 
of Rs. 685. It was alleged that on the Ist 
Ostober 1918 Gulab Raj, as agent of the 
firm of Surjan Mal. Kishen Chand, purehased 
from the plaintiff firm four bales of Sawadeshi 
Yarn No. b at the rate of Rs. §-8-0 a bundle 
there being 40 bundles in eaeh bale. 
purohase was made at Sialkot andit was 
agreed that, as soon as it was possible, the 
yarn should be sent by rail to Ghakkar, 
where the defendant firm has a faetory, and 
the railway reosipt for the said yarn was 
to be sent to the defendant firm at Lahore 
through the Punjab National Bank. It is 
said that on the 3rd October 1918 the 
plaintiff firm despatehed the yarn to Ghakkar 
and sent the railway reeeipt to the Punjab 
National Bank at Lahore for delivery to 
the defendant firm on payment of Rs. 1,361 
as the priee of the yarn. On the 4th 
October 1918 the defendant firm was asked 
to take the railway receipt fromthe Punjab 
National Bank on payment of Rs. 1 3c) 
but the defendant firm refused to pay the 
money and take the railway receipt. This 
faot was notified to the plaintiff firm by 
the Bank and two further efforts were made 
by the plaintiff firm to induse the defend- 


~ ant firm to, take the railway reseipt but 


both efforta were in vain. Notiee was also 
given by the plaintiff firm calling on the 
defendant, firm to take delivery. Finally, 
as the defendants had not taken delivery 


Where” 


This 
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-O£ tha railway receipt, the plaintiff frm sold 


the goods on the 2lst November 1918 at 
the rate of Rs. 4-8-0 per bundle and thus 


< realised Ks. 720, The plaintiff firm, there: 


fore, brought this snit for the differ- 
enta Rs, 641, plus Rs. 44, made up as 
“follows :~ 
a Rs. A, P 
On asoount of railway freight ... 5 14 0 
Bank sharges ` w 4 2 0 
- Demurrage „ 10 0 0 
“On asoount of interest from Ist 
Ootober 1918 to 24th Novem- 
o- ber 1918 . 24 0 0 
thur, making a total of 685 0 0 


The’ defendant firm denied that Gulab 
Rai was ever their agent and that any 
porshase had been made by him on their 
behalf, and alleged that they had refused 


- to take delivery of the railway reoeipt bə. 


re 


cause’ of the fact that Gulab Rai was not 
their agent, The-.Trial Court held that 
Gulab Rai had been proved to be the agent 
of the defendant firm and that he had made 
the purobase as alleged by the plaintiff firm. 


. Farther, it was found that the goods had been 


despatehed in assordance with the arrange- 


‘ment arrived at and that the defendant firm 


had no right to refuse the railway reseip', A 
dearee was passed for Rs, 672-8-0 in favour of 


- the plaintiff firm against the defendant firm, 


the interest being redused to 6 per oent, per 
annum. The defendant firm then preferred 
an appeal tothe District Judge who, however, 
dismissed it and the defendant firm have some 
up on second appeal to this Court through 
Bakhshi Tek Chandand I hawa heard Dr. 
G. O. Narang on bebalf of the plaintiff firm, 
respondent. i , 
Mr, Tek Ohand sontended that his olients 
were not liable in any way as it had not 
been proved that the prise of the yarn on 
the 4th October had depreciated, and he 
forther eontended. that the date for the 
purposes of ealoulating damages, if any, 
sonld only be the date on whioh the oon- 


‘trast was broken, t.e., when his slients refused 


to take delivery of the railway receipt, 


‘ which was onthe 4th of Ootober. He pointed 


out- that subsequent negotiations made no 


-differense to the question of time at which 


the contrast was broken. In this sonnes- 


tion he eited section 120 of the Contract | 


Ast and Halsbury’s Laws of England, Volume 
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XXV, page 268, paragraph 467. No doubt, 
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in a oase- where damages are claimed for 
the breach of sonpract they become due 
on the date when the contract is broken, 
and in the present cage it seems to me that 
the sontrast was“ broken on the “4th of 
Ostober when the defendants refused to 
take delivery of the railway reseipt, The 
learned Vakil then contended that seotion 
107 of the Oontract -Aot had no bearing 
on the present oase, inasmiosh as that 
Sesiion requires that before a resale’ is 
efieated notice should be given to the buyer 
of the intention to sell. Dr. Gokal Ohand 
Narang, objected to the point being raised in 
the Court inasmush as the want of notise 
of intention to sell was~-not pleaded in 
the Qourts below. Jowala Singh vy. Kala 
Singh (1), Allah Din v. Fateh Din (2) and 
Radha Shyam Basak y. Secretary of State for 
India (3) relied on by Mr, Tek Chand are, 
however, ine point and as the matter is one 
whish is patent on the record, I think this 
point oan and ongbt to be taken into gone 
sideration even at this stage, _ 


Next Mr. Tek Chand oontended that 
before seotion 107 of the Contrast Aat sould 


‘be invoked it was neaessary that the pro- 


perty in the goods should have passed 
to the vendee, and that in the present sase 
the goods being unasoartained such property 
had not passed to his olients and in this 
sonnestion he referred me to geation 82 
of the Contract Act, On this point Dr. 
Gokal Chand Narang contended that the 
goods were assertained. A large amount 
of yarn was lying in the plaintiff's godown 
of the same description as sold to the de- 
fendant firm under the sontrast, it was left 
to the plaintifis to appropriate four bales 
and despatsh them to Ghakkar. This 
appropriation was made by the plaintiff 
firm on the 3rd Ostober when they despateh- 
ed the goods by rail to Ghakkar. Saa- 
tion 84 of the Contract Act, therefore, he 
eontended, was applisable and the goods 
besame ascertained on the 3rd of Ostober 
1918. Yule§ Oo. v. Mahomed Hossain (4) 


+ 


(1) 22 P.R. 1898. 


` (2) 45 Ind. Cas, 101; 31 P. B. 1918; 54 P. W, R. 
1918; 27 P. L. R. 1918. EA 


, (3) 34 Ind. Cas. 80; 44 O. 16; 28 C. L, J. BAT, 
(4) 24 C. 124,10, W. N, 71; 12 Ind, Deo, (N. 8.) 
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and Jamal v, Mcolla Dawood, Sons & Oo. (5) 
` gited by Mr, Tek Chand are not, in my 
opinior, against Dy. Gokal Chand’s conten- 
tion whioh | consider has foroo, In Yule 
& Oo. v, Mahcmed Hossain (4) the goods had 
to be tendered to *the buyers on appro. 
priation, This was done and the buyers 
refused delivery. In the present oase the 
appropriation of the four bales was followed 
"by delivery -to the railway for sonveyansce 
to Ghakkar and the goods thus besame 
ascertained. In Jamal v. Moolla Dawood, Sons 
& Oo., (5) the sontrast referred to shares and 
the delivery of these shares could not be 
made without sertain asts being done whish 
were not done. I think, therefore, thatin the 
present oase it must be held that the goods 
were ascertained, 

If the suit is to be regarded as one for 
damages, the date on which the damages 
are to be oaleulated must, I think, be the 4th 
Ostober 1918 as the plaintiffs were not en- 
titled to extend the time, In this view I am 
supported by Muthaya Mantgaran v, Lakku 
Reddiar (6) Dr. Gokal Chand Narang, bow- 
ever, contended that the suit was not a 
suit for damages but for the price of goods 
supplied and not paid for, and an examina- 
tion of the plaint supports this contention 
for nowhere is the olaim for damages, as 
such, specified. On the other hand, the facts 
arestated as given above. The goods were 
purchased by the defendant frm through 
their agent Gulab Rai, 

Briefly put, Dr, Gokal Chand states his 
oase as under :— 

We sold certain goods to the defendants, 
which if not aseertained at the presise moment 
of the sale, besame subsequently ascertained 
by virtue of sestion 84 of the Contrast Aot, and 
that delivery of these goods was made to the 
agent of the defendant firm, the agent being 
the railway, and that, therefore, they had the 
lien of an unpaid vendor on the goods within 
the meaning of seotion 95 of the Contrast Act. 

As I have said, the olaim is’ one for the 
balange of the price of goods. The goods I 
consider bad been assertained within the 
meaning of the term as used in section 84 of 
the Contrast. Aet. It is a little difficult, 

(5) 31 Ind. Cas, 949; 43 C. 493; 20 O. W. N. 105; 
30M. L. J. 73: 14A. L. J. 89; 19 M. L, T. 80; 3 L. W. 


R. 315; 9 Bur. L. T; 8; 48 1. A. 6 (P. 0). 2 : 


(6) 14 Ind. Cas, 265; 87 M. 412; 11 M, In T, 301; - 


(1912) M, W, N, 436; 22 M, L. J, 413, 


however, to hold that the delivery to the 
railway was a delivery on behalf of the 
defendant firm. It was a delivery on behalf 
of the consignee ; in this sase, admittedly, the 
sonsignes is the plaintiff firm itself. THe 
railway receipt issued by the Railway De- 
partment was one in the name of the plaintiff 
firm and this railway resepit was endorsed 
in favour of the defendant firm and then 
despatched to the Bank at Lahore to be made 
over to the defendant firm against & payment 
of Rs. 1,361. Whether sestion £5 of the 
Contract Act applies or not, Dr, Narang 
contended that finding the goods in their 
possession the plaintiffs were perfectly 
justified in selling the goods and suing for 
any deficit that might have arisen from the 
sale. The matter is not free from doubt, but 
it seems to me that there is some fores in 
this scontention. Ascertained goods bad been 
sold; they had been despatehed to Ghakkar, 
where the defendant firm sarries on business, 
and the goods sould have been taken over 
by defendant firm by reesiving the railway 
receipt frcm the Bank at Lahore. This they 
failed to do and, therefore the sontraet being 
a completed one the plaintiff firm would have 
been entitled to sue for the money due, 
viz., Re. 1,361. As, however, the goods were 


` still under their sontrol they were, I think, 


entitled to sell the same and, giving oredit 
for any sum realised, to sue “for the balanee 
whieh is what has been done. In this view 
of the case, the 4th October 1918 is a date 
whioh has no importance as the sale has 
been held to have been made within a reason- 
able time, whish is a question of faot, vide 
Pollosk, page 421, 


In these sirsumstances, the deaision of the 
Courts below appears to be osorreot and I, 
therefore, dismiss this appeal with costs. 


Arpeal dismissed. 


“BEO 
RAJA OF RAMNAD Y, VELUSAMI TEYAR, 
PRIVY COUNCIL. 
Appeal FRON THY Mavras Hien Covet, 
Desember 13, 1920, 
ob rosent :— Lord Danedir, Lord Moulton and 
Mr, Ameer Ali, 
‘Raja RAJESWARA SETHUPATI 
AVERGAL, RAJA or RAMNAD 
— APPELLANT 
versus 
VELUSAMI TEVAR AND oraers— 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Assignment of decree—Leare to assignee 


to execute decree, whether involves decision that execu- 
tion ts not barred by limitation. 


The appellant as assignee of a decree applied to be 
brought on the. record as such, and to have the 
decree. executed against the respondents. The latter 
resisted the application on the ground inter alia: 
that execution was barred by limitation. The ap- 
plication was granted, but the question of limitation 
, was. not expressly, dealt with. Subsquently, on 
‘appellant .proceeding. toe execute the decree, the 
plea of limitation was again raised and the Court 
gave effect to it: 

Held, that the order-allowing- appellant to execute 
the, decree involved legally the rejection of the plea 
that execution was barred by limitation and that 
such plea could not. be raised in subsequent preceed- 
“ings. [p. 881, col. 2,] 

Appeal from a desres of the Madras High 
“ Court, (Mr, Justise Oldfield and Mr. Justice 
: Bakewell), dated the 7th Maroh 1918, afirm- 
‘ing a judgment of the Subordinate Judge, 
*Ramoad. 

FAOTS of the. oase are stated in their 
Lordships’ judgment, The judgment of the 
` Subordinate Judge dismissed an application 
for attachment made by appellant on Maroh 
2nd, 1916, The respondents pleaded limita- 
tion, to whieh appellant re-joined that the 
_ order of December 13tb, 1915, was an adjudi- 
_ sation that there waa no legal impediment to 
execution, The Subordinate Judge held that 
the question of limitation had not arisen 
in the previous application, and was not 
res judicata, He allowed the plea and his 


decision was affirmed in appeal by Oldfield > 


and Bakewell, who observed as 
follows z= 

“In that order (viz, the order of 13th 
December 1915) the lower Oourt no donbt 
eBid, ‘The transfer of the desree in favour 
of petitioner is resognised and petitioner is 
allowed to exeente the decree,’ But we 
agree with the lower Court that the last 
eight words cannot be read as an adjudisa- 


tion on all respondents’ objections to bis 
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doing so, insluding that regarding limita- 
tion- which they had. undoubtedly made. 
Firstly, these words ar used in oonneotion 
with the reference to. recognition and there 
is nothing regarding Jimitation either before 
or after them, although the argument on 
it deserved at least mention. Sesondly, the 
sonslusion of the order is not the grant 
of execution as prayed, but a statement 
that petitioner may put in a fresh petition ; 
and there is no valid reason for assuming 
that only the identity of the property to 
be attached a3 aaseta of the deseased 
judgment-debtor was to be considered when 
he did s0”, 

Messrs, DeGruyther, K. O, and Ken. 
Brown, for the Appellant, sub- 
mitted that the question of limitation was 
re: judicata having regard to the order of 
Dasember 13th, 1915. The matter of limita- 
tion was direstly in issue on the former 
application, add the question was in fact 
distinstly raised. Reference was made to 
the Code of Civil Prosedure, Aot V of 1908, 
section ll and to Mungel FPershad Dichit v, 
Grija Kant Lahiri (1), Krishna Behari Roy 
y. Bunwart Lall Roy (2), Ram Kirpal v. Rup 
a (3), Murlidhar Shukal v. Narsingh Das 

4 

The respondents did not appear. 

JUDGMENT. 

Loro MovLrox.—In this appeal the appel- 
lant is the assignee of a desree against the 
defendants (some of whom are minors and 
are represented by their guardian) whish 
was passed on the 26th September 1407, 
The amount of the deeree was Rs. 35,063 
and interest. The deeree was in favour 
of the plaintiffs in the suit and went on 
to order that the plaintiffs should at onoe 
draw out the money in Oourt, which was 
a sum of about Ra, 3,000, and that the 
first and seaond defendants should re-pay 
the balance within three months with interest 
and coste, and in default of sneh payment 
that the plaintiffs shonld recover the same 
by the sale of the entire cowle right 

(1) 8I. A. 128; 8 ©. 61 (P.C.); 110, L. Ri, 118; 4 
Sar. P.O J 249; 4 Ind Dec. (N s.) 82, 


z) 2 T. A, 287; tO 144 P, 0.);°25 W. R. 1; 8 Sar, 
P. C. J. 559; 3 Suth. P. O. J. 218; 1 Ind Deo, (N. 5.) 


98. 

Ind. Dec. N B) ‘718, ° 

i (4) 10 Ind. Cas. 359; 17 0, W. N. 118; 150, LJ 
58. 
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possessed by them insluding the interest, if 
any, of the third defendant also, and if 
the sale-prosceels were not sufficient for 
the purpose, the plaintiff should recover 
the deficiency from the firat and sesond de. 
fendants., 

The judgment- debtors made no payment 
and accordingly i in January 1909, the deoree- 
holder put in his application for exeoution 
by sale and realized Rs. 27,000, and in 
Desember, 1909 the sale was sonfirmed 
and possession delivered. An appeal was 
brought by the judgment-debtors to the 
High Court, but this was dismissed on the 8th 
April 1911. 

By the actual sale of the village, the 
further amount recoverable from the first 
and second cefendsnts under the deeree 
' besame definitely accertained, and, on the 9th 
Maroh 1914, the then plaintiffs proceeded 
with the execution of the desres. 

While these proseedings wre in progress, 
the present appellant purchased the desree 
from the then plaintiffs, and, on the 20th 
November 1914, made his application to 
be brought on to the record as assignee 
of the desree, and to have the desree 
executed. This was resisted by the present 
respondents or their predecessors in title 
on several grounds. They put the present 
appellant to the proof of his assignment, 
they alleged that the right to execute lhe 
desree was barred by limitation, and they 
raised questions as to the liability of oertain 
of the properties to attachment, 

The matter same on for hearing before 
the Subordinate Judge, who delivered 
judgment thereon on the 13th Desamber 1915. 
The material portion of his judgment reads 
as follows :— 

“The transfer of the decree in favour 
of the petitioner is recognized and petitioner 
allowed to exesute the desres . ., 
petitioner may file a fresh applivatiqn for at. 
tachment,” 

One of the defendants applied for a 
review of this desision on the ground that 
the applieation was barred by limitation. 
Oo the 24th August 1916, judgment was 
given dismissing*this petition. The aetual 
ground of dismissal was that it was out 
of time, but the order made by the Oourt 
is of importance in that the learned Judge 
points ont that the order of the 13th 
Dasembar, 1915, above [referred to, doas 
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not reserva any question of limitation for 
future determination. It is solear, therefore, 
not only that the issue of the exeontion of 
the deerse being barred by limitation WAS 
in faot before the Court (as is shown also 
by the pleadings) on that’ osoasion, but 
that the Judge at the time was aware of 
it, and that his desision inoluded (aa legally 
must have been the sase) the rejection of this 
plea. 

The present appellant proceeded to obtain 
the attashment of suoh properties of the 
respondents as were available to him in 
execution, and during the year 1916 various 
slaims to the property were put forward 
by him and adjndisated upon by the Sub- 
ordinate Judge, and, finally, the matter same 
before the Subordinate Judge and he dealt 
with it by an order on the 31st Maresh 1917. 

in these final proeaedings he permitted 
the defendaats to raise again the plea that 
the above order of Desember 1915 did not 
preslude the defendants from raising the 
plea that the defendants were barred by 
limitation, Their Lordships are of opinion 
that it was not open to the learned 
Judge to admit this plea. The order of 
the 138th Desember 1915 is a positive 
order that the present respondent should 
be allowed to exeoute the deoree. To that 
order the plea of limitation, if pleaded, 
would, according to the respondents’ case, 
have been a complete answer, and, therefore, 
it must be taken that a desision was given 
against the respondents on the plea No 
appeal was brought against that order, and, 
therefore, it stands as binding between the 
parties. Their Lordsbips are of opinion 
that it is not necessary for them to deside 
whether or not the plea would have sueseed- 
ed. It was not only competent to the present 
respondents to bring the plea forward on 
that oecasion, but it was incumbent on them 
to do so if they proposed to rely on it, 
and, moreover, it was in fact brought forward 
and decided upon, No appeal was brought 
from the order then made, and, therefore, 
it was not sompetent for the Subordinate 
Judge to admit the plea on subsequent 
proceedings, or to sonsider it in his order 
of the 3lst Marsh 41917, and the same 
remark applies to the judgment of the 
High Court on the 17th Maroh 1918 from 
whieh this appeal is brought, 

Their Lordships are, therefore of opinion 


ka. 


852 ° 


INDIAN OASES, 


[199] 


BENODE REHARY AUDHIKARY ©, SHASHI BRUSAK BHUR. 


that tbe order of the Subordinate Judge 
of the 3!st Marsh 19:7, and of the High 
Court of the 7th Marsh 1218, shonld be 
get aside, and that the prayer of the appel» 
lant for the resovery of the decree amount 
by attashment* and sale of the defendants’ 
immoveable properties referred to in the 
applisation should be granted, and that 
the appellant should reseive from the 
respondents his «ost; in the Court below 
and of this appeal, and they will humbly advise 
His Majesty accordingly. 
Order. set asida, 


Solisitors for the Appellant:— Mesers., T, L, 
Wilson & Oo. : 


CALCUTTA HIGH COURT. 
TesTAMENTaRY Sout No, 12 ce 1918. 
November 1}, 1919, 

Present :—Mr. Justise Ghose. 

In the goods of SOU RABMONI DASSI, 
LEGEASED. 

BENODE BEHARY AUDHIKARY— 
APPLICANT 
versus 
SHASHI BHUSAN BHUR AND orsEers— 


f OCaVEATORS. 
Marriage by Kantibadal form, whether valid among 
Vaishnabs. 


Among Vaishnabs a marriage by whatis known as 
the ‘Kantibadal ceremony is valid. [ p. 883, col. }.] 


Mr, I. B. Sen (with him Mr. S. K. Rey), 
for the Applisant , 
Mr. H. D. Bose (with him Messrs. M., B, 
Mehta and A. K. Deb), for the Caveators. 
JUDGMENT.— This is an applisation by one 
Benode Behary Andhikary for grant of Letters 
of Administration in respeat of the property 
and eredits of one Sourabmoni Dagsi who 
is said to have died on the 3rd June 1902, 
The applisation is based npon the allegation 
that the applicant was the husband of the 
deceased, having married her about 15 or 16 
years ago in tbe Kanti form prevalent amongst 
Vatshnabe. The application is opposed by 
five persons whose namesare Shashi Bhuehan 
Bbur, Sarat Chander Bhur, Gopi Kant Bhur, 
Pakirdas Bhur., and Raghunandan Bhur, 
Their relationship to the deseased will be 


apparent from 


the following geneslogioal 
table :— i . 


Harananda = 


| 
Betari Lal 
Sourabmoni Dassi. e 


È 
Chuni Lal 
| 
( } 
Gopi Kanto, Sarat Chandra. 


Sasi Bhusan. M Raghunandan, Harimati. 

It appears that the daseased was, before 
her alleged marriage with the applicant, 
the widow of one Harananda Bhur who died 
some time in 1898, After the death of 
Herananda she instituted asuit inthis Court, 
being Suit No. 799 of 1899, against ber bus- 
band’s relations for partition and aesonunts, 
As a result cf that suit she obtained, among 
other property, a sum of Rs. 8,000 for her 
absolute nse; with a portion of this money 
sha is said to hive purchased premises No, 162 
Masjid Bari Street in the Town of Calcutta, 
The applicant alleges that he aame to know 
her shortly before or about tke time of the 
suit referred to above and that he looked 
after her interests in the sourse of that 
litigation. He says that he belongs to the 
Baul seot of the Varshnabs and that, shortly 
before he married the deasased in the Kanti. 
form prevalent among Vazshnabe, the 
deseassd had become a Vasshnab, and that 


. the marriage in question took plaoe in the pre.. 


sence of a large number of people. Among the 
people who were present at the marriage, he. 
has examined before me two persone, namely, 
Natober Goswami and Ram Kumar Chat. 
terjes. The following issues were settled 
between the parties :— 

1. Whether the marriage of the applicant. 
with the decsased in the Kanti form took l 
place as alleged by the applicant P 

2, If the marriage did, in fact, take place, 
whether the applicant is entitled to Letters of 
Administration P ; 

The applicant has given evidenas before me, 
and in support of his sase he has examined 
the persons whose names ÍI have mentioned, 
Natober Goswami and Ram Kumar Chat. l 
terjee. The defendants have not examined 
any witnesses save and except their Solicitor, . 
Babu Ganendra Nath Dutt. Ihave carefully. 
examined the evidense addnoed before r-6 and. 
I have some to the sonolusion that, having 
regard to the mode of life apparently led by. 
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the deceased after the death of Harananda 
Bhar, there is nothing inherently improbable 
in the story told by the applisant and his 
witnesses. Indeed, on the question before 
me, namely, as to whether or not the marriage 
referred to by the applisant took plaoe the 
evidense is al] one sided and itis not nessssary 
to discuss the evidense in detail. Although 
it is perfeotly true that in the petition filed 
in this Court for grant of Probate to the Will 
of the deseased propounded by the applioant ia 
1909, it was not stated that the applicant 
had married the degsased in the Kanti form, 
he did mention the fact of sugh marriage in the 
sourse of his deposition in the Probate pro- 
ceedings. I am satisfiol on the pyidengg that 
both the deceased and the applisant were 
Vatshnabs and that the applisant bad boen 
married to the deseased by what is known as 
the Xunitbadal ssremony. Such a marriage is 
undoubtedly valid among Vaisinabs (See 
Bannerjee’s Marriage and Stridhan, page 269 
and Risley’s Tribes and Castes of India, 
Volum IT, page 341). Thereis no reason 
why the testimony of the applisant ehonld 
not be ascepted, and, although it is partioular- 
ly neoessary in these cases to scrutinise the 
evidence of the applisant and his witnesses 
minutely, I think, on the whole, the applicant 
must be held to have disoharged the onus that 
lay on him. I, therefore, answer the first issue 
in favour of the applicant, and, that being so, 
the sesond issue must also be answered in 
favour of the applicant. I direot, therefore, 
that Letters of Administration of the property 
and oredits of the desased be grantsd to the 
applicant. The saveat will bs dissharged and 
“the caveators will pay the oosts of the appli- 
cant on Seale No. IL, 
Order accordingly. 


PATNA HIGH COURT, 
_ Frast Ovin Apesan No, 192 or 1920, 
November 15, 1920 
Present :—Mr. Justice Das and 
Mr. Justice Adami, 
NENA OJHA AND otuers— 
APPELLANTS 
* tersus 
SARBHOO DUTT OJHA AND OTHE8S — 


RESPONDENTS. 

Civil Procedure Code (Act F of 1903), 0, XL r. 5 
— Stay of proceedings — Registrar, whether has jurisdic. 
tion to stay proceedings—-Inhzrent pow2r of Court, 
when to be exercised, 
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Proceedings held in pursuance of a preliminary 
decree are proceedings in the suit and not in 
execution. [p. 884, col. 1.] 

- The Registrar of the Patna High Court has power’ 
to ‘receive and dispose of applications under” 
Order XLI, rule ñ of the Civil Procedure Code, but - 
the only application and the ouly order contemplated 
by that rule are an application and an order for stay 
of execution. The Registrar, therefore, has no power 
to direct a stay of proceedings in a suit pending 
the disposal of an appeal. [p. 884, col.1.] . : 

An Appellate Court has jurisdiction to order stay. 
of proceedings pending the disposal of an appeal, but 
it does so, not by virtue of statutory power under 
Order XLI, rule 5, bat in the exercise of its in- 
herent power for the ends of justice. [p. 884, col. t.]. 

If the proceedings are bound to be protracted, and 
the expense involved in the taking of accounts is 
likely to be great, the Appellate Court will exercise a 
proper discretion in staying proceedings: otherwise, in 
the event of the decree being reversed on appeal, 
such expense would be wholly thrown away If 
the proceedings, however, are not likely to be of any 
length, as, for instance, proceedings to ascertain the 
market value of certain stocks and shares there is no’ 
object to be gained by stay of proceedings, and the - 
Appellate Court will refuso to stay procecdings. [p. 
884, col, 2.) 

Appeal from an order of the Registrar of 
the Patna High Court, under Order XLI, 
rule 5, 

Mr. S 0, Mittra, for the Appellants. 

Mr. Parmeshwardyal for Mr, L, N. Singh, 


for the Respondents. 


ORDER.—This is an appaal from the’ 
order of the Registrar of this Court dispos- 
ing of an application under Order KALI 
rale 5 of the Code. It is unnessssary to 
deal with the fasts of the case, but it 
will be useful to remember that the appeal 
has arisen out of a suit for partition 
between two brothere, and that the main 
question between the parties is, whether 
they are entitled to the joint family pro. 
perties in equal shares, as the plaintiff 
asserts, or whether the defendant's share 
in the joint family properties is twelve 
annas, as the defendant asserts. The de- 
fendant relies upon an ekrarnamah exeonted 
by the plaintif in his favour in support 
of his oase, and there oan be no doubt 
that, whether he succeeds or not, he has 
a case to present to this Oourt, The learned 
Subordinate Judge haa found that they 
are entitled to equal shares in the joint 
family properties, and as each of them has 
been in separate possession of distinet 
portions of the joint family properties, he 
has directed mutual aesounts to be taken 
as from the year 1313 on the footing. 
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that they are entitled to the joint family 
properties in equal shares. The defendant 
has appealed, and he applied before the 
Registrar for stay of proceedings pending the 
disposal of the appeal. 

We ought to state at once that the 
Registrar had no jurisdistion to deal with 
an application for stay of proceedings. No 
doubt, the appellant purported to make the 
application under Order XLI, rule 5, and 
described his applisation as an application 
for stay of exesntion of the deeree and 
of further proseedinga in the suit, Rut 
it is obvious that, until the final deoree is 
passed in the action, there is no deoree 
to execute and that the proceedings held 
in pursuance of a preliminary desree are 
proséedings in the suit and not in exeoution, 
Under the rules of this Court, the Registrar 
has power, amongst other things, “to reseive 
and dispose of an applisation under Order 
XLI, rules 5, 6 and 10” (Chapter II, rule 13, 
sub-rule 9). "No doubt, Order XLI, tule 5 io 
headed | ‘Stay of nan Aa and of exeou- 
tion;” but that is inevitable, besanse 
in the first paragraph of the rule, the 
Legislature is laying down the broad pro: 
position that “an appeal shall not operate 
as a stay of proceedings under a decree 
or order appealed from exsept so far as 
the Appellate Oourt may order,” It will 
be notised that, not only is express power 
_ given in the first paragraph of the rule to the 
Appellate Oourt for sufficient sanse to order 
stay of exesution of a deoree, but the 
limits of the power are clearly recognized 
and carefully guarded in the third paragraph 
of the rule. But the rale, though it 
recognizes and preserves the inherent power 
of the Appellate Court to order stay of 
proseedings, has not given an express power 
to the Appellate Oourt to order stay of 
proceedings under a deoree, The only 
application contemplated by Order XLI, rule 5 
isan application for stay of exeeution and 
the only order contemplated by Order XLF, 
rule 5, is an order for stay of execution, The 
Court has, of sourse, complete juriadiotion 
to order stay of proseedings pending the 
disposal of an appeal, but it does so, not 
by virtue of statutory power under Order XLI, 
rule 5, but in the exercise of its inherent 
power for-the ends of justice. As the 
exersise of this power has not been delegated 
tg the Registrar, I am of opinion that the 
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Registrar had no jurisdiction to deal with 
this appliestion. 

As, however, the quéstion has been argued 
before us, and all the materials are in the 
resord to enable us, to form our opinion, 
we think it right to deal with the applisa- 
tion as an original applieation made to 
this Oourt. And the first question is, 
ought the proceedings under the deoree 
to be stayed pending the disposal of the 
appeal P The poliey of the Legislature, as 
expressed in Order XLI, rule 5, ie, that the 
proseedings under a decree ought not to 
be stayed, but the same rule recognizes 
the inberent power of the Appellate Court 
to order stay of proseedings. Now, what are 
the limita of the exersise of the discretion 
vested in the Appellate Conrt ? Now, it 
seems to me that if no objest is to be 
gained by stay of proceedings, the proceedings 
ought not to be stayed, even though the 
deeree may be reversed on appeal. Bat if 
the proseedings are bound to be protracted, 
and the expense involved in the taking of 
ascounta is likely to be great, the Appellate 
OConrt will exersise a proper disoretion in 
staying proceedings ; otherwise, in the event 
of the decree being reversed on appeal, sush 
expense would be wholly thrown away. 
If the proceedings, however, are rot likely 
to be cfany length, ar, for instanee, proceed. « 
ings to ascertain the market-value of 
certain stocks and shares there is no 
object to’ be gained by stay of proseed- 
inge, and the Appellate Court will refuse 
to stay proeeedings. The question whish the 
Appellate Court must put to itself in eash 
oase ig, are the proceedings likely to be 
protracted and the expense great? If the 
answer is in tbe affirmative, there ought to 
be stay of proceedings; if, in the negative, 
there ought not ta be. I may refer to Shaw 
v. Holland (1) as authority for the prinsiple 
which b have enunciated, upon whieh the 
English Courts invariably act. 


In the oase before us the defendant has 
been dirested to render accounts of the 
twelve-anna share of the joint family 
properties of whioh he hes admittedly been 
in possession as from 13138. His case is 
that there was a private partition . between 
the plaintiff on the one hand and the 


0) (1900) 2 Ch. 305 at p. B18; 69 L. J. Oh, 621; 82° 
L. T, 782; 7 Manson 409; 4S W, R, 681, ; 
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defendant and his two deseased brothers on 
the other hand, ag a result of whioh, four- 
annas share of the ptoperties went to the 
plaintiff, and twelve-annas share of the 
properties went to the, defendant and his 
two deseased brothers jointly, and that 
the shares to whioh his deoeased brothers 
would be entitled have devolved on him by 
survivorship on the death of these brothers, 
It is obvious that the proceedings in taking 
the asoounts from 1313 are bonnd to be 
protracted, and mush expense would ba 
unnecessarily thrown away if the desree is 
reversed by this Court, Aoting on the 
prinsiple which I have ventured to deduas 
from the English oases, I think that the 
proceedings ought to be stayed in this Case, 
and we order accordingly. 

Next comes the question of the terma 
which we ought to impose on the appellants 
as a aondition for stay, Que inevitable 
result of the stay order will be that no 
final deoree oan be passed until the appeal 
pending in this Court is disposed of, and 
that there will be no decree to execute for 
a long time to come, Meanwhile, the appel- 
lant will sontinue to enjoy the rents, issues 
and profits of the twelve-annas share of the 
joint family properties, although under the 
decree be has only eight annaa share therein, 
It is obvious that tho interest of the respond. 
ents under the deoreə ought to be protested 
in some way. 

I am of opinion that the lIsarned Re- 
gistrarerred in calling upon the appellant 
to furnish seourity for the valus of his 
share, It seems to na that land is its own 
Besurity and that the appellant ought not 
to be salled upon to give security for the 
value of the land. Ha ought, however, to 
be oalled upon to give security for the 
income of the disputed -shara that is likely 
to some into his hand from the date of 
tte desree to the date of the“ disposal 
of the appsal by this Oourt. Now, the 
disputed share in this ease is four-annas, 
for, as to the remaining eight-annas hia 
title bas been deslared, Ag to the period 
from the date of the desree up tothe date 
of the disposal of the appeal, I think that, 
as & matter of prastice, we ought to fix 
if at two yeare, leaving if open to the dearaa- 
holder to move this Court, if the appeal 
is not disposed of within two years, 

The order whioh we make in this oase 
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is that, upon the applisant giving seanrity 
to the satisfaction of the lower Court for 
two years’ inaome for four-anuas out of twelve- 
annas share of the joint family properties”, 
in his hands and for the full value of the 
moveable properties in his hands, there will 
be an order for stay of prossedings in this 
0288, 

Let this order be brought to the notios of 
the learned Registrar, 

Order accordingly, 


ae 


LAHORE HIGH COURT, 
Secoyo Orvin Appean No. 1165 or 1920, 
Dasomber 3, 1920. 

Present: —Mr. Justioe Broadway. 
SARJU AND ANOTAER— PLAINTIFFS — 
APPELLANTS 
versus 
BUDHA AND oTHERsS—DerenDANTs — 


RESPONDENTS, ; 
Appeal, second—Finding of Jact—Suit, whether 
collusive and fraudulent—High Court, interference 
by. 


A High Court is not entitled, in second appeal, 
to go behind the findings of fact arrived at by the 
District Judge which do not result from the 
misconstruction of a document or the misapplication 
of law or procedure. [p, 896, col. 2] l 

Where the question is whether a suit is collusive, 
the High Court is bound by the finding arrived at 
by the first Appellate Court on that point, [p. 888, 
ool, 2, 

eee appeal from the desrea of tha 
Distrist Judge, Hissar, dated the Ist 
March 1920, reversing that of the Sub- 
ordinate Jadge, ee Olass, Hissar, dated 

ugust 1919. 
sae wal Ralli, for Mr. Manohar Lal for 
llauts. 
Wi, Tek Orand, for Respondent No, 1, 
and Lala Jagan Nath, for Respondent No. 3. 

JUDGMENT.—On the 8th Ostober 1918 
one Basal, son of Amin Ohand, cf Bhiwani 
Lohar, sold 9 dighas, 3 biswas of land to ona 
Maru Singh for Rs. 1,200 and executed a dead 

in his favour. 
= Sispal therevpon instituted a 
snit claiming that they had a right to pra- 
emps this land. Abont three mnths aftar 
the institution of this suit, Badha, son of 
Basa!, the vendor, instituted a gesond suit 
claiming that hs was entitlel ta the lani 
by pre-emption and that his olaims to 
pre-empt were superior to those of Sarju 


886 
SARJU V. BUDHA, 


and Sispal, The Trial Court held that the 
suit instituted by Budha was a collusive 
,one and intended to benefit one Dwarka 
e Das, and Badha’s suit was acsoordingly 
dismissed while that of Sarju and Sispal 
was desreed, ° Budha thereupon appealed in 
his own oase as also in tke sase desided in 
‘favoor of Barju and Sispa), while Mara Singh, 
the vendee, alko appealed in the latter case. 
The learned District Judge dismissed the 
appeal by Maru Singh but accepted the appeals 
by Budha and granted him a deeree. 
Against this decree Sarju and Sispal have 
preferred a seoond appeal to this Court, and 
on their bebalf I have heard Mr, Ralli, 
while Mr. Tek Chand has addressed me on 
behalf of Budha. Lala Jagan Nath who 
appeared for Maru Singh, respondent, adopted 
Mr. Tek Chand’s arguments, 

In soming to the conslusion that the suit 
by Budha was a collusive one and for the 
benefit of Dwarka Das, the Trial Court was 
‘infinenoed by seven sonsiderations : 

(1) That Budha was the son of the 
vendor and was living with him and that 
he knew of the sale but did not bring his 
suit till Sarju and Sispal had fled theirs, 

(2) Thattwo witnessesalleged that Budha 
was precent at the time of the sale and con- 
sented to it, 

(3) That Budha had prodused three 
Mahajans as his witnessee, 

(4) That Budha held noland in his own 
‘name, 

(5) That Budha had not suffsient money 
-to institute the suit and that his father 
had raised ‘the money from one Dwarka 
Das, 

(6) That a letter was written by Dwarka 
Das to a third person in which Dwarka 
Das expressed himself asthe owner of the lard 
in suit; and; ` 

(7) That the original dead of” sale 
. was attested by a munzm of Dwarka Das, 

Now, these are questions of faot and eash 
one of them was considered in detail as well 
as collectively by the learned District Judge 

. who came to the conclusion that, although 
they might oreate a suspicion and a strong 
‘suspicion of sollngion, they did not amonnt 


‘to proof, and did not warrant the finding | 


arrived at by the-first Court. He held 
.pspeciGeally that the mere fast that a pre 
s emptor was instigated to bring his slaim 
by another who supplied him with the 
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nesessary funds was not suffoient to show 
that the pre emptor was soting benamt and 
did not debar him from suing. Farther 
he held that Budha had not given his 
oonsent to the sale and that if had not 
been proved that he was suing for the 
benefit of Dwarka Das, Mr. Ralli referred 
me to Bri: Nath v. Jita (1) where Ballook, 
J., held that a preemptive right was a 
personal one exersisshle only by the pre- 
emptor for his own benefit and that the 
pre-emptor’s suit muat fail if it be 
established that, in suing, he was seeking 
the benefit of it not for himself but for 
another; and on the authority of this it 
was sontended that the sonelusion arrived 
at on the fasts found by the learned 
Distriet Judge were wrong and that these 
sonslusions could be examined in sesond 
appsal on tte authority of Ramgeopal v, 
Shamskhaton (2). Their Lordships of the 
Privy Council in that sase held at page 99 
that the soundness of the eonclusions from 
findings of faot was a matter of law. As 
against thir, however, my attention was 
drawn by Mr. Tek Chand to Miéidnapur 
Zemindary Oo, Ltd. v. Uma Oharan Mondal 
(3), in whioh oase their Lordships of the 
Privy Oouncil beld that a High Court was 
not entitled to go behind the findings of 
faot by the District Judge whieh did not 
result from the miseonstrustion of a doou- 
ment or the misapplisation of law or pro- 
cedure. In that case the question was whe- 
ther a certain trarsaction was collusive 
and fraudulent and it was held by the 
Judisial Committee that the High Oourt 
was bound by the finding arrived at by the 
first Appellate Conrt cn that point. It 
seems to me, therefore that in the present 
case, even assuming that I should be justi- 
fied in soming to a different conclusion 
from that arrived at by the learned Distrist 
Judge on the fasts fourd, I am preoluded 
from examining them in detail by the 
dictum of the Judisial Committee in Midna- 
pur Zemindary Oc, Lid. v. Uma Charan 
Mandal (3), it having been definitely held in 
the present case that the suit by Budha 

(1) 139 P, R. 1894. 

(2) 20 0. 93 at p. 99; 19 I. A. 228; 6 Sar. P, O. 7. 
247 17 Ind. Jur, 38; 10 Ind Deo. (N, s.) 68 (P. C.). 

(2) 62 Ind. Cas. 497; TM L.J. 199; 17 a. L. J. 
160°; ( 919, M W N.817; 26 M, L. T, 489; 24 0. W, 
201; 22 Bom. L..R, 7; 11 L, W. 871; 2 U. P. L. R. 
(P. 0.) 6 (P. Oi). 
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Was not a collusive one.’ Farther, it seems 
to me that Brij Nath v, Jita (1) scaroely 
represents the true state of the law on this 
‘point, for in Mahmud Bakhsh v. Hassan 
Bakhsh (4) and Sheru v. Jawahir Singh (5) 
4 Somewhat opposite View was taken, while 
An Neki vy. Ohajju Ram (6) the finding of 
Bullosk, J., was held to bean obiter dictum 
and was disagreed with. It having been 
found that Budha did not give his sonsent 
to the sale, and that he was not suing for 
Dwarka Dar, this appeal must failand is dis 
missed with costs, 


Appeal dismissed. 
(4) 11 Ind, Cas. 703; 7 P. R. 1912; 239 P, L R.1911; 
1385 P. W. R 1911. 
yo? 13 Ind. Cas. 6623 58 P. R. 191% 24) P. W. R. 


| (6) 48 Ind, Cas, 137; 111 P, W. R. 1918, 





PATNA HIGH COURT, 
Appaab From Appartite Decese No, 563 
or :9; 9, 
August v, 1920, 
Present :—Mr. Justise Jwala Prasad. 
BISWESWAR RAM AND orners — 
D)EBANDANTS— APPELLANTS 
Yersus 
PALTU RAM KAHAR PLAINTIRE 
— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O. XXI, r. 33 
ich of ‘conjugal rights, decree for —Form of 
eree. 


” Where a suit for restitution of conjugal rights is 
decreed not only against the plaintiff’s wife but also 
against other defendants ig the suit who are proved 
tó have prevented the wife from going to the husband, 
the decree should not direct that the husband ig 
entitled to recover possession of the wif®, but, after 
eclaring the husband's right, should add a direction 

that the defendants other than the wife do refrain 
from preventing the plaintiff's wife from returning 
to him. [p. 889, col. 1.] 

Appeal from a desision of the District 
Judge, Manbhum. < 

Mr, Abant Bhushan Mukherjee, for the Ap- 
pellants. 

Mr. Sishir Kumar. Mitra, for the Respond- 
ent. . 


JUDGMENT.—The suit was first deerced 
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ex parte and upon the applisation ofthe de- 


fondants was rastorad and re-hoeard. 

The plaintiff addased both oral and do: 
cumantary evidence. The defendants failed 
to do so, and the suit was, therefore, desided * 
upon the evidense of the plaintiff and was 
desread in hia fayour by the Courts below. 

The first ground taken against the desi. 
sion of the lower Appallite Court is, that 
if did not consider the evidence offered by 
the plaintiff but simply devoted its attention 
to the failure of the defendants to prova their 
oage, 

It, howaver, appsars fram the judgment 
of the Court below that the prinsipal point 
urged before it was, that the defendants were 
not given'an opportunity to prove their oase . 
aod thair application datad tha 380th 
Ostober 1918, for time. and for issning a 
warrant on their witnesses should have been 
granted by the Munsif. The learned Judge 
aonelusively proved from the prosedédings on 
the resord from the beginning that the 
defendants were dilatory both before the 
suit was desreed ex parie and also after it 
was restored and re-heard, and that the 
Monsif was right in not showing any more 
indulgenca to them. This point is now 
abandoned in this Court, and if it were 
seriously urged if would not have been 
difficnlt to show that the desision of the 
District Judga on that point was perfeetly 
sorrest. No doubt, in the memorandum of 
grounds of appeal before that Conrt tke 
findings of the Munsif on all the issnes were 
attacked. This, however, did not by itself 
entitle the appellant to kave all those points 
dealt with and disposed of by the lower 
Appellate Court unless the grounds urged 
in the memorandum of appsal were aotnally 
pressed before the Court at the time of 
the hearing, and the fact that they were 
pressed must, in the first place, have appeared 
from the judgment of the lower Appellate 
Court, or it must have been satiefaatorily 
proved that, though pressed, the Judge ignored 
them. The latter ground bas fo be sub- 
stantiated by slear proof in the shape of 
an affidavit either by the Pleader in the 
Court below or by scms other person in 
whom the Court might plase oonfidence in 
a matter like this. -Mr. Mukherjee for the 
appellant frankly admits that he has no 
instraction on the pointas to whether the 
points were actually urged before the lower 
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Appellate Court or not. In the ciroumatanees, 
the Court was perfestly right, after disposing 
of the only points urged before it, to affirm 


ethe decree of the Court of first instanoe, 


for the onus of proof that the dearee was 
wrong was upon the appellants, 

It is then contended that the deoree of 
the first Court is not in accordance with 
law, inasmush as it bhas not given its desisions 
separately upon the issues framed in the 
sase. The Munsif slearly says that the 
defendants produced no proof in supprot 
of their gase and that the plaintiff satisfaa- 
torily proved his claim by the evidense of 
his witnestes. He also referred to the 
written statement of the defendants in a 
Small Cause Court Suit No, 117 of 1914 
in whieh the marriage of the plaintiff 
with defendant No.3 was admitted. It ia 
not denied that there was evidense on 
the record on all the issues involving in 
the oase, and hence the learned Vakil is 
not in a position to dispute the sorrestness 
of the desision of the Munsif and when 
the Munsif says that, “I deside these issues 
in plaintiff's favour and decree the suit” 
he olearly had his attention upon the 
issues framed in the case and the evidence 
adduced by the plaintiff, I have looked 
into that evidense and the plaintiff has proved 
in toto the allegations made in the plaint 
upon whieh the guit was founded. The 
onus of proving Issues Nos. 3 and 4 as to 
the marriage between the plaintiff and the 
defendant No. 3 and as to the relationship 
of husband and wife subsisting between 
them, was upon him, The plaintiff, the 
priest who performed the marriage, and the 
other persons also who took part in the 
ceremony of the f{marriage, were examined 
in this case. It was further proved that 
the relationship sontinued. The plaintiff, 
therefore, discharged the onus upon him of 
proving the aforesaid issues, The onus 
of Issues Nos. 2 and 8 relating to the defect 
of party and as to the suit having been 
barred by lapse of time, was obviously 
upon the defendant, but, as observed above, 
he failed to adduse any evidense to sub- 
stantiate them. Prima facie, upon the 
pleadings and upon the evidence in the 
ease, the plaintiff's claim was within time. 
The ouse of astion arose on the 16th 
April 1917 and the suit was instituted on 
the 21st April, only four days after, There-« 
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fore it was for the defendants to prove 
that the suit was barred by time and they 
failed to do so. 

There was, therefore, ample evidence upon 
the record to sappogt the desision of the 
Munsif and in a ease desided ex parte he 
sould not do more than what he has done 
in the oase, holding olearly that the 
plaintiff's oase was satisfactorily proved and 
the defendants failed to prove the oase set 
up by them. There is, therefore, no defect 
either in law or in the prossdure in the 
disposal of the case by the Munsif, 


The last straw in the argument of the 
learned Vakil for the appollants is that the 
decree framed in thia oase is not in assordanse 
with law. The plaintiff prayed for the 
restitution of sonjugal rights and for a 
deorse to resover possession of his wife, 
defendant No. 3, from her parents, defend- 
ants Nos, 1 awd 2. The decree deslares 
the conjugal rights of the plaintiff and 
directs the plaintiff to be entitled to resover 
possession of his wife, defendant No. 3, and 
orders her parents, defendants Nos. 1, and 2, 
to send defendant No. 3 to the plaintiff, 
Reliance has been plased upon the oase of 
Koobur Khansama y. Jan Khansama (1 
and Ohotun Bebee v. Amesr Ohund (2), 
In those oases the deorees passed were for 
possession of the ‘person of the wife” and 
it was held that sush a desree was objea- 
tionable, for a wife cannot be looked upon 
as property and the decree was varied 
and a modified desree was prepared in 
the following terma: "That it be deolared, 
that the plaintiff husband is entitled te 
conjugal rights and the wife defendant 
be ordered to return to his proteetion.” 
Cases of tbis kind are very few, as 
observed in the aforesaid oase in Ohotun Bebee 
yv, Ameer Chund (2), and Seton-Karr, J., in 
that judgment very rightly observed that 
the case "ig one of nivety and difficulty, 
and there was nothing to show that section 
200 (now Order KAT, rule 33) of the Code 
of Civil Prosedure did not empower the 
husband to take possession of his wifs. 
The plaintiff in this oase. claimed relief 
against the parents of his wife, defendants 
Nos. l and 2, as having actually prevented 
him from cenae his wife to his house 

(1) 8 467. 

(2 ewe 105; 1 Ind Jur, (N. s.) 817. 
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and also proved if by his evidense in 
Court. The written statements of the 
defendants clearly show that the parents 
are instrumental in the plaintifi’s way of 
exeroising his conjugal, rights, The deoree, 
therefore, had direeted them to send baok 
the wife to the plaintiff bustand as prayed 
for by the latter. As a positive direstion 
that may not be an acsurate and proper 
direstion in a decree of this kind, but 
sertainly they oan be properly dirested 
to refrain from preventing the plaintiff's wife 
to return to her husband, This was the form 
of decree prepared in the oase of Ajnasi 
Kuar v. Suraj Prasad (83), This direstion 
appears to me to be nesezsary in order to 
enable the plaintiff to execute the decres 
properly under Order XXJ, rule 33, and to 
effectively obtain the benefit of the desree 
- for the restitution cf his sonjugal 
rights. 

Therefore, taking into sonsideration all the 
aforesaid authorities and Order XXI, rule 
33, I would, instead of the decree of the 
Court below, substitute a decree in the 
terms recommended in the aforesaid cases 
of the Weekly Reporters and the Allahabad 
High Oourt and add to it a direstion 
“that the defendants Nos. 1 and 2 do refrain 
from preventing the plaintiff’s wife, defendant 
No, 3, from returning to him,” 

The appeal is acsordingly dismissed with 
sosts, the decree being modified as indisated 
abc ve] 


Azveal dismissed. 


(3) 1 A. 501; 1 Ind, Dec, (N. 5) 345 





MADRAS HIGH COURT. 
Crvit Revision Peririon No. 388 or 1919, 
April 27, 1920, 
Present:—Mr. Justice Seshagiri Aiyar, 
A, S. VAITHIALINGHA CHETTY— 
OCountER- PeTITIONER—-PeTiTIONER 
: i tersus | 
KULLAPPA NAICKEN— PErNTIONER— 
RESPONDENT, : 
Madras Estates Land Act (I of 1908), ss, 124, 181— 
Sale for arrears of rent, application to set aside—Notice 


+ 


INDIAN CASHES, 


B89 


to auction-purchaser whether necessary—~Auction-pure 
chaser, right of, to be heard, 


The purchaser at an auction sale held for arrearg 
of rent has aright to notice-of an application by" 
the defaulting ryot fo set aside the sale and ig 
entitled to be heard before an order to his pre. 
judice is passed. [p. 890, col. 1.] 


Petition under sestion 115 ofthe Civil Proag- 
dure Code and gestion 107 of the Government 
of India Act, 1915, praying the High Court to 
revise the order of the Court of the Collestor, 
South Arect, dated the lst November 1919, 
D. Dis. No. 3081 Cor. of 1918, on petition, 
dated the 12th September 1918, preferred 
against the order of the Court of the Revenue 
Divisional Officer, Onddalore, dated the Ist 
May 1918, on petition dated the 19th Novem. 
ber 1917, 


FAOTS appear from the judgment. 

Mr, 9, Rangaswamt Atyangar, for the Peti. 
tioner.—The petitioner, as the purshaser at 
the auction sale, has a very substantial 
interest in the matter of setting aside the 
sale. He is entitled to show that the appli- 
oant had not complied with the requirements 
of section 132 of the Madras Estates Land 
Act and was not entitled to relief, The 
lawer Oourts erred in refusing him audienss 
on the ground that there was no speosifie 
seotion in the Act providing for the issue of 
notice to the austion-purchaser. On genera] 
principles of equity and natural justice he is 
entitled to be heard, | 


Mr, N. K. Mohanrangam Pillai, for the 
Respondent, relied on the absence of a 
provision in the Ast rendering it.compulsory 
that notice should be issued to the austion- pur- 
ohaser. If the Court was satisfied that the 
defaulting ryot had complied with the require- 
ments of section 131 it sould cancel the sale. 


JUDGMENT.—Both the Collestor and 
the Divisional Officer are wrong in saying 
that the petitioner herein was not entitled to 
be heard, He beoame the purohaser at an 
auction sale for arrears of rent. Prima facie 
he is entitled to hold the property as hia 
and to demand the issue of the saertifisate 
under sestion 124 in his favour noless the 
defaulting ryot had striotly complied with 
the requirements of seation 131 of the Estates 
Land Aot which enables him, on obeying these 
eonditions, to move for setting aside the 
sale, 

It is sonceded that when the applieation 
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for setting aside the sale was made no notiese 
was given to the auation-: purchaser. The 
Divisional Offiser says that there is no ses- 
e tion providing for giving cotise to the pur- 
ehaser. The Oollector says that he has no 
locus standi. “I am nnable to agree with 
either of them, It is a primiry rula of 
jurisprudence that avery body whose inter- 
ests are affested should ba givan notiss 
before an order to his prejudice is passed. 
The petitioner who has purchased the pro- 
perty ata valid sale has sertainly a locus 
standi. The fact that no provision is spscial- 
ly made for giving notice may be due to the 
view of the Legislature that Courts, in setting 
aside a sale, would have recourse to the 
prinoiples of natural justice, whioh demand 
that before a man’s property is takan away 
from him he should be heard. If he had 
notice, be sould show that the conditions 
laid down in sestion 131 bave not been 
somplied with, Noone bas more right to 
a hearing on this question than the pur- 
ehaser. Under these cirsumstanses, I am 
unable to agree with the sonclusion come to 
by both the lower Courts. I express no 
opinion upon the contention raised before 
me that the requirements of section 131 have 
not been complied with. It would be for the 
Divisional Offiser, after giving notice to the 
auotion purchaser, to decide, whether in 
making the deposit, the defaulting ryot-has 
somplied with all the requiremsnts of the 
law. 

The desisions of both the lower Courts 
are reversed and the case remanded to the 
Divisional Officer for disposal in the light 
‘of the above obeeryvations. Costs will abide. 

M.G.P. 


Petiticn allowed; 
Qars remended, 
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PATNA HIGH COURT. 
APPHAL FROM AppEecuate Decree No, 734 
or 10;8. 

July 27, 1920. 
Present:—Mr. Justice Jwala Prasad. 
JWALA PRASAD ~ PLAINTIFF — 
APPSLLANT 
TETES 
KOPEYA MUNDA AND OTHERS — 


Deran pants —~ RESPONDENTS. 

Civil Procedure Code (Act V of 1903), O. XXII, 
rr, 2, 4-~Death of one of szveral defendants—Legal 
representatives not brought on record—Joint tenants — 
Defendants jointly and severally “iable—Suit, whether 
abates, 


Where the defendants in a saik are jointly and 
severally liable to the plaintiff, the suit does not 
abate merely because one of the defendants has 
died and his legal representatives have not been 
brought upon the record. [p. 891, col. 2.] 

Joint holders of land are jointly and severally 
liable to the landlord for the rent of the holding. [p. 
891, col, 1.] 


- Appeal from a desision of the J adieial 
Commissioner, Ranohi, dated : the llth 
March 1918, reversing that of the Mnisi, 
dated the 3rd January 1917. i 


Mesers. Kulwant Sahat and Rai Gurusaran 
Prasad, for the Appellant. 
Mr. 8. N. Palit, for the Respondents, 


JUDGMENT.—This appeal arises out of 
the deaision of the Judisial Commissioner 
of Ranchi, dated the 11th Marah 1918, revers. 
ing aa of the Mansif, dated the 3rd January 
1917, 

The plaintiff is the appellant. He insti- 
tuted the sit for a deelaration that he 
was entitled to the rent of Kusum freesin 
possession of the defendants at therate of 
Rs, 2 per tree. The claim was with respest 
ta 40 trees said to be standing on the 
majruha and the gair majruha lands. The 
Khata number, plote number and the numbers 
of the trees were spsaified in Sshedule A to 
the plaiss, 

The defendants stated in their written 
statement that they were in pcssession of the 
trees from time immemorial and that they do 
not pay rent for the same. They took a 
number of other pleas which have sli been set 
at rest by the desision of thé Munsif and hava 
not sinse arisen. 

Upon the pless, two issues were framed by 
the Monsif: “ (1) Is there any custom of 
paying rert for Kumm las baaring trees P 


(Issue No, 9) and (2) Has the plaintiff 
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any right to olaim rent for the disputed 
trees P” (Issue No. 10), 

The Munsif desidetl both the issues in 
favour of the plaintiff. He based his 
desision upon the village note (Exhibit 3) 
in the Survey Resord of Rights and the other 
evidences on the resord, 

The lesrned Judisial Commissioner set 
aside the deaision of the Munaif and dismissed 
the suit. As to point No. 2, (Issue No. 10) 
he acsepted the oase of the defendants' that 
the trees were part “and paroel of the 
original holdings and that the rent of the 
holdings soverad that for the trees. He has 
based hie decision upon the judgment of the 
Subordinate Judge, dated the 8th July 1912, 
(Exhibit B) in a previous sait brought by 
the defendant to have theex parte rent desrees 
and sales of their holdings in exesution 
thereof set aside. That judgment does not 
and aould not decide as to whether any rent 
was payable for the trees of not. It was 
not an issue between the parties in that 
oase. As to point No. 1 (Issue No. 9) the 
learned Judicial Commissioner has not 
referred toany other evidence in support of 
his finding. He has not displaced the finding 
of the Munsif as to ths oustom of paying 
rent for Jas bearing trees. His judgment is 
“Inasomplete and doss not dispose of the 
appeal before him. It is too mesgye for a 
judgment of a firat Appellate Court veversing 
that of a Trial Court and must be set 
aside. 

Tt may be noted that the learned Vakil 
on behalf of the appellant has referred to 
the evidenae of defendant Kopeya Manda tə 
show that he admitted that only 17 trees 
appertained to the holding and that the 
remaining trees weraon the gair majruha of 
the plaintiff with which the defendants had 
no oonsern, This is a question of evidence 
ewhish should have been dealt with by the 
lower Appellate Court. å 
+ The learned Vakil on behalf of the 
respindents urged that the present appeal 
abated on account of the death of Kopeya 
Munda, respondent No. 1, who died more than 
six months ago and no substitution was made 
in his place. No doubt, the appeal abated 
so far as Kopeya Munda is concerned, but 
as Kopeya Muada and Mangal Munde, the 
other defendant, were joint holders of, the 
jands in suit they were both jointly and 
severally liable for the elaim ef the plaintiff, 
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and the death of one of them wonld not 
affeat the olaim of the plaintiff as against 
the other upon the prineiple of section 43 


of the Contract Act. The prinsiple was applied » 


in the sase of Joy Qobind Laha v. Monmotha 
Nath Banerji (1) and Beradar Singh v. Bacha 
Mahto {Raghunandan Mahton) (2). In my 
opinion, after the death of one of the joint 
tenants, the landlord is entitled fo prossad 
against the surviving racorded tenant and 
his suit cannot be dismissed simply because 
he does not bring the heirs of the other 
tenants on the resord. T do not deside in 
this oase as fo whether ths deores in suoh 
a aase will bs a rent desree or a money 
decree. 

The sase ia assordingly remanded to the 
Judicial Commissioner for re-hearing the 
appeal and disposing of it in acsord- 
ancs with law. The oosts will abide the 
reenlt. ; 


Care remanded, 


(1) 33 C. 580. 
(2) 54 Ind. Cas. 39; 


1 5; (1929) Pat. 9; 6 
P, L. J, 82; 2 U. P. L, R. 


P.L T.S 
(Pat.) 4. 


LAHORE HIGH COURT. 
Secorp Civit Avppean No. 7&8 or 1920. 
Desemher ?, 1920. 

Present : —Mr, Jastiog Wilberforse, 
MAHMUD AND oragrs—DsFanpanTs— 
APPELLANT 
versus 
UDE BHAN AND ANOTSER—PLAINTIFE8 
— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 149 
Suit for possession of waste land—Defendant in 
adverse possession—Limitation applicable—Burden of 
proof. 


The proposition that in the case of waste land pos. 
session follows title and that in suits for such land 
it is for the defendant to prove adverse posses. 
sion, does not apply to cases where the land, 
according to the plaintiff’s own statement, has been 
ocoupied adversely by the defendant [p 892, col. 2,] 


Plaintiff sued for possession of ten marlas of 
waste land of which it was alleged the defendant 
had taken uplawful possession three years befere 
the suit: 


+ 
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MAHMUD v., UDE BHAN, 

Held, that Article 142 of Schedule I to the 
Limitation Act was applicable to the case, and that 
the initial onus was on the plaintif to prove what 
de asserted, viz, that the defendant had been in 
e adverse possession for only three years. [p. 892, col, 
2, 
sangi appeal from the desree of the 
Additional Judge, Mouzaffargah, at Dera 
Ghazi Khar, dated the 29th January 1920, 
reversing that of the Munsif, First Olass, Leiab, 
District Muzaffargarb, dated the 27th Feb- 
ruary 1919. 

Mr, Abdul Rashid, for the Appellant, 

Lala Gargopal, for the Respondents. 

JUDGMENT.—In this oase the plaintiffs 
sued for possession of ten marlas of land of 
which the defendants bad taken unlawful 
possession three years before thesuit. The 
land is waste and lies between the houses 
of the parties and defendant No. 1 haa put 
up an oven ou a portion of it. The de- 
fendants pleaded adverse possession for the 
last 22 years. The firat Court held that 
the plaintiffs had not proved their posses- 
sion and dispossession within 12 years, and 
that defendants had proved adverse posses- 
sion, The judgment of the lower Appellate 
Court is heard to summarise, The learned 
Judge apparently considered that the de- 
fendants had only proved possession over 
1} marlas of landand that as, prima facie, 
possession follows title and as the plaintiffs 
had proved their title, if was for the de- 
fendants to prove adverse possession and 
that they had failed to do so. He aseord- 
ingly desreed the suit, and the defendants 
have preferred a second appeal to this 
Court, 

The main ground argued is, that Article 
142 of the Limitation Astapplies to a oase 
of this deseription and that the desision of 
the Munsif was, therefore, correct. The 
plaintiffs themselves stated thatthe defend- 
ants had:taken unlawful possession of the 
site three years before the suit, and it 
is urged that it was for them to sub: 
stantiate this plea. Reliance is placed 
upon the Privy Counsil judgment, Mohima 
Ohusder v. Mohesh Ohuxder (1), and 
numerous other judgments in whioh this 
decision bas been followed. On the other 
hand, Counsel for the respondents relies upon 


Muhammad Yar v. Ghulam (2), Ramzan Als v. 
(1) 16 0,473; 16 I, A, 28; 5 Sar, P.O, J, 821;8 
Ind. Deo, (N. 8.) 312, aa 
(2) 49 P. R. 1884, 
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Basharat Ali (3) and Kaman v. Umra (4); 
as authorities that in the sase of waste land 
possession follows title‘and that in suits , for 
saah land it is for the defendant? to prove 
adverse possession. p cases in whioh the 
property sued for has besn lying waste 
throughon+*, this proposition is generally oor- 
rect, but it does not apply in sases where the 
land, according to the plaintifis’ own state- 
ment, has been ossnpied adversely by the 
defendant. The judgments sited, morsover, 
so far from assisting the plaintiffs respond: 
ents, appear to support the argument of the 
Counsel for the appellant. In Muhammad 
Yar v. Ghulam (2) authorities are approved 
of that it is for the plaintif to show that 
his suit is brought within 12 years from the 
time when the possession of the defendant 
beeomes adverse. In Ramzan Ali v. Basharat 
Al: (8) the fasts were somewhat different as 
it was held thatthe vacant site had remained 
waste and unoseupied up to a short time 
before the suit, and in such a sase the learn- 
ed Judges held that (on the above presump- 
tion) plaintiffs had only to prove prima 
facie title not extinguished by limitation, 
In Kaman v. Umra (4) the learned Judge 
held that the Artisle prima facie applicable 
to the suit was Article 142, but ha held that 
the suit was within time. ` After perusing, 
therefore, this and other judgments, I have 
no hesitation in holding that the Artiole 
applisable to the form of suit as brought by 
the plaintiffs is Artiela 142 and that the 
initial ouns was on them to prove what they 
asserted, we, that the defendant had been 
in adverse possession for only three years, 
On this point they were unable to bring any 
proof before the firat Court, and ib is not 
suggested before methat, if the onus had 
been fixed otherwise, they would have been 
able to substantiate. thoir oase. 

Counsel for the respondents refers alao to 
a findingeof the lower Appellate Court that 
the defendant has only oseupied 13 marlas 
ont of ten’ malas sued for. The finding is 
against plaintife own claim whish was that 
defendant had taken illegal possession of the 
whole of the ten marlas. This opinion, 
therefore, of the lower Afgpellate Court on 
this point san be disregarded as it is opposed 
to the elaim of the plaintiffs themselves, 

(3) 105 P. B. 1901. 


(4) 47 Ind, Cas. 411; 76 P. R. 1918; 156 P. W. R, 
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I hold that the plaintiffs have failed 
to prove their suit to be within time and 
dismiss it with costs in all Courts. 


Appeal dismissed. 


rE 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Dosage No. 777 
or 1919, 
August 5, 192°. 
Present :—Mr, Justice Jwala Prasad, 
WAZIR NONIAN— DEFENDANT 
| —APPELLANT > 
versus 
RAM PRASAD LAL AND 0TBERS— PLAINTIPES 
asp SHAM BIHARI SINGH anp orners 


~~ DEFENDANTS-—— RESPONDENTS. 
Transfer of Property Act (IV of 1882}, ss, 106, 
107—BService tenwre—Refusal to perform service— 
Bjectment--Notice to quit, whether necessary~—Lease 
for life-—Registration, whether necessary. 


On failure to perform tHe service, a service 
tenure-holder becomes a trespasser, and is not 
entitled to a notice to quit before ejectment, [p. 894, 
col. 1.1 

A lease for life can only be granted by a registered 
instrument under section 107 of the Transfer of 
Property Act. [p. 893, col. 2.] 


Appeal from a desision of the 
Judge, Patna. 

Mr, A. B. Mukherjee for Mr. L. N, Singh, 
for the Appellant, 

Mr, B. O. Sinha, for the Respondents, 

JUDGMENT.—This appeal arises out of 
a suit in ejestment. It relates to two 
kathas of land bearing Survey Plot No. 261. 
The entry in the Record of Rights 
shows the land as gair maruka of the 
maliks with a-Kutehebri in the possession 
of the plaintiff, Ram Prasad Lal. The Kutshe- 
bri sonsists of a house with an enslosure call. 
ed khand. The khand is in dispute in the 
present ease. 
_ The finding of the Oourts below is that 
the defendant tock settlement of the khand 
in question on payment of Rs, 25 as salami 
to Ram Prasad Lal, The defendant elaimed 
the land on the basis of a verbal settlement 
for life made with him by the plaintiff on 
behalf of all the landlords. There is no 
deed of settlement; far less is there ‘any 


Distrist 
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registered dooument, The terms of this set- 
tlement are stated by him in the following 
words:— 

“Tt was settled that I would sontinues 


| to be on the land, and after that the land 


would into the possession of the 
malike.” 

The defendant’s witness No. 4 stated that 
the settlement was for ever. The Court 
below accordingly held that the settlement 
was invalid under seetion 107 of the 
Transfer of Property Aot, whioh requires that 
a settlement for a term exeseding one year 
can only be made by a registered instrument. 
This view of the learned Judge is assailed 
by the defendant-sappellant and itis sontended 
that the lease sould be made by delivery of 
possession and for that referenoe has been 
made to seation 17 of the Indian Registration 
Ast of 1208. No doubt, sestion 4 of the 
Transfer of Property Aet has indisated that 
seotion 107, amongst others, of the Transfer of 
Property Aot shall be read as supplemental 
to the Indian Registration Ast, but the law as 
to registration ia the same under the latter 
Act as well; cide olause (d! of seation 17. 
Therefore, the lease for life set up by the 
defendant was invalid on assount of its not 
having been made by means of a registered 
dosument. The view of the Gourt below is, 
therefore, sorrest and I aecordingly overrule 
the sontention of the learned Vakil on behalf 
of the appellant. 

The learned Judge has further held 
that the settlement was  sonditioned 
upon the defendant rendering serviee to the 
plaintiff and that, as admittedly he 
refused to render the service demanded of 
him, he besame a mere lieensee or a tenant- 
at-will and was eapable of being ejected 
at the will of the landlord, This view is 
also contested, and it is said that the 
defendant was at least a tenant under the 
Transfer of Property Aot though without 
@ proper and valid dooument of title, and 
that- he would not be ejested without 
proper notice under seostion 106 of the 
Transfer of Property Aot. There is no 
doubt that the defendant was nota trespasser 
at the time when he wan brought on to the 
land, but his tenure was a serviss tenure 
only assording to the finding of the Distriot 
Judge whioh I have no reason, upon the 
evidence in the case, to differ from, and, 
as & matter of fact, no argument has been 


some 
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addressed to me to show thatthe finding 
of the Judga was in avy way improper 
qr ingarrest, Tte lease of a service tenure 
eexpires when the servios ceases. In the 
present oase, upon the admission of the 
defendant, he refused to render the service 
demanded of him by the plaintiff, A ser. 
vise tenure-holder is not entitled to any 
notice for, after his failure to fulfil the 
sondition upon which he held the land, he 
becomes a mere trespasser, This view is 
supported by the. osse in Athakutti v. 
Govinda (1) the facts of whieh oase are 
similar to those of the present oase, vide 
also Budh Singh v, Parbati (2) and Sanchi- 
ram De Behari v. Hara Priya Thakurani 
(3). As against these authorities Mr, Mukher- 
jee quotes the case of Jyotish Ohandra 
Mukeriee v. Ramanath Bhadra (4), That 
ease is- distinguishable. In that oase 
it was- beld that. the defendant was 
holding the house on rent whish was to 
be remitted in lieu of the professional 
servise rendered by him as a Dostor to 
the plaintiffs. It was rightly held-that the 
settlement amounted to a monthly lease 
under sestion 105 of the Transfer of Pro- 
perty Act that it required 15 days’ notica 
for ejecting the defendant, Onthe other 
hand, the ease of Gobinda Ghandra Ghose 
Biswas v. Nandadulal Sut (5) supports the 
view taken by the learned Judge that 
the defendant was, atthe utmost,a tenant- 
at-will or by sufferanse and as such he was 
not entitled. to any notice. The ruling in Atha- 
kutti v. Govinda (1) is based upon the earlier 


authorities of that Court and is consistent 


The defendant was, therefore, 
not entitled to any notice. As a matter of 
fast, this ground was not taken in the 
written statement; no issue was raised upon 
it and, consequently, the points were never 
raised in the Courts below. I do not think 
that it is open for Mr. Mukherjee to raise 
the point for the first time in sesond appeal 
and even if he was entitled to do sc, I 
have shown above that there is no substance 
in it. This obviates the nesessity of going 
into the authorities sited by Mr. Mukherjee 


with prineiple. 


to show that the title of the defendant. 


(1) 16 M. 97; 5 Ind. Deo, (N. s.) 

(2) 29 A. 652; 4 A, L. J. 556; A. w a. (1907) 281. 
(8) 45 Ind. Cas. 611. 

(4) 82 O. 243, 

(5) 45 Ind, Cas, 817; 27 0. Li J, 523 at p. 594, 
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was nob necessarily invalidated for want 
of having a registered deed when he 
was in astual possession of the land in 
suit, 

The next contention is that the plaintiff 
being a part proprietor is not entitled to 
eject the defendant. The learned District 
Judge has slearly shown that, according to 
the oase of the defendant himself, the plaintiff 
was exclusively managing the entire property 
and that he was in possession of the same 
and that he representing the 16-annas 
proprietor granted to him the leases to cssupy 
the land. The name of the plaintiff, Ram 
Prasad Lal, alone ia resoorded as being in 
exclusive possession of the plot in question 
in the Survey Resord of Rights. The other 
eo-proprietors of the village had obvicusly 
allowed the plaintiff to hold the property 
exclusively and the appellant acsepted him 
as the sole owner thereof and sompetent 
to deal with afid settla the land with him. 
The plaintiff is, therefore, entitled to ejest 
the defendante, who, as held above, were 
mere trespassers on the land after they 
refused to render service’ to fhe plaintiff.- 
lt is immaterial that summonses were not 
served upon some of the pro forma defendants 
as alleged by the appellant. The plaintiff 
was alone entitled to bring the suit to ejeot 
the defendants. 

The result is that the appeal is dismissed 
with costs, : 

Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL 1GAINST ORDER No. 255 of 1919 axy 
Orvıu Revision Permon No, 566 
or 1919, 

April 28, 1919, 
Present:—-Justioe Sir Abdur Rahim, Kr., 
and Mr, Justice Napier. 

T, S. MANIOKA GRAMANAI— 
PRTITIONER~APPELLANT 

VeTsusg + 


ag 


E. K. PARASURAM MUDELEY AND oraers 


— ResPONDENTS, 
Civil Precedure Code (Act V of 1908), ss. 47, 146, 
XXI, rr. 97, 98, 99-—Auction-purchaser "under 
a decree, whether representative of judgments 
ebtor, 
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An auction-purchaser under a simple money 
decree is a representative of the judgment-debtor 
for the purpose of Order, XXI, rule 98, Civil Pro- 
cedure Code, against whom proceedings can be 
taken under section 146 of the Code. 


Appeal against the prder of the District 
Court, Chingleput, in Oivil Misoellaneous 
Petition No. 648 of 1917, in Original Suit 
No.6 of 1914 and Oivil Revision Petition 
under sestion 115 of Aot V of 1908 and 
section {07 of the Government of India 
Ast of 1915, praying the High Oourt to 
revise the same order of the District Court, 
Ohingleput. 

Messrs. A. Arishnaswamt Atyar and A. 8S. 
Visvanatha Atyar, for the Appellant. 

Mr, 0. Narastemhachartar, for the Respond. 
ents. ; 

. JUDGMENT, 

NAPEIR, J,—Appeal against Order No. 255 
of 1919 ia an appesl against the order 
passed in the Distriot Oourt of Chingleput 
on a petition under, Order X XI, rule 9?, 
Civil Procedure Code. There is no dispute 
about the fasts. The petitioner was the 
purchaser ata sale in a mortgage suit, 

The 4th respondent purshased the pro- 
perty under a money decree in a suit filed 
after the deoree in the mortgage suit, The 
lower Court held that the respondent was 
a person who same within the misohief of 
rule 98 of Order XXI and was {not pro- 
tested by the language cf rule 99. He 
based his decision ona oertain ruling of 
this Oourt to the effest that a person in 
the position of the 4th respondent was 
really a representative of the jndgment- 
debtor and that, therefore, his rights should 
propertly be adjudicated on in execution 
proceedings. 


This was before the decision of the Full 
Benshin Veyitndramuthu Fillat y, Maya Nadan 
(1), whish ease came before my learned 
brother as Offisiating Chief Justise and two 
other learned Judges. It was held by the 
Full Benoh in that case that, in siroumstanees 
exactly similar to these, the proceedings 
were properly taken under seotion 47 and 
that the auotion-purcshaser is a representa- 
tive of the judgment-debtor, It is now 
argued before us that, although the Fall 
Bench have held that he isa representative, 
the Full Bench had not before them for 


(1) 54 Ind. Cas, 209; 43 M. 107; (19:9) M. W.N. 
881; 26 M, L. T. 391; 88 M, L, J, 82 (F, B3). 
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desision the sonstrustion of the languaga of 
rolea 98 and 99 of Ordar X XI, Civil Proaedure 
Code. That is so. Bat if we must holde 
that rules 98 and 99 do net apply to” 
persons in this position, the regult would be 
to make the desision of the Fall Bansh 
entirely infrnotuous. We must, therefore, 
see if it is not possible to give suoh a 
meaning to the language in rules 98 and 
$9 as will resonsile them with the rights 
arising out of section 47. It seems to me 
that this ean be dons by the application 
of sestion 146 of the Code. That sestion 
says that, “save as otherwise provided by 
this Code or by any law for the time being 
in foreer, where aby proceeding may be 
taken or application made by or against 
any person, then the proceeding may be 
taken or the application may be made by 
or against any person slaiming under him.” 
There cannot be the slightest dont that 
words claiming under him” are wide enough 
to cover the position of this aiction pur- 
ehaser. The decision of the Fall Bench 
and the ruling of their Lordships of the 
Privy Oounsil as far bask as Prosunno 
Kumar Sanyal v, Kali Das Sanyal (2) are 
auffioient to establish this proposition, If, 
therefore, we read these words “slaiming 
under him” with the operative rules 98 
and 99. we get a perfeotly olear position, 
namely, that when the jodgment-debtor 
or other person olaiming under him or a 
person acting at hia instigation causes obstrug. 
tiov, he may be removed and, sonversely, 
where the Court is satisfied that the resist- 
anse or obstruction was ossasioned by any 
person other than the judgment-debtor or 
any person olaiming under him in good 
faith to be in possession on his own account, 
that is, a stranger who based his title on a 
title entirely outside the procesdinge, he, 
eannot be removed, This is, I think, the 
correst view. I would, therefore, dismiss this 
appeal with sosts. 

Civil Revision Petition No, 566 of 1919 ig 
dismissed with costs. 


ABDUR RAHIM, J.—I agree, 
x, 0. P. 


` Appeal and petition dismissed, 


(2) 19 C. 683; 19 L. A. 166; 6 Sar. P, O. J, 203; 9 
Ind. Dec. (N. s ) 898. 
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RAGHO PRASAD SINGH Y, JADUNANDAN Rope» SINGH, 


PATNA HIGH COURT. 
Letters Parent Arrear No. 65 or 1919, 


ý Desember 7, 1920. 


Present: Sir Dawron Miller, KT., / 
Ohief Justice, and Mr. Justice Ross. 
RAGHO PRASAD SINGH AND OTHERS -—- 
APPELLANTS 
versus 
JADUNANDAN PRASAD SINGH 


AND OTHERS— RESPONDENTS. 
Limitation Act (IX of 1968), Sch. I, Art. 182 (2) 
—Ezxecution of decree—Appeal, dismissal of, for 
default—Limitation, commencement of, 


Where there has been an appeal from a decree 
and that appeal has been properly presented and 
is within time, any order of the Appellate Court 
dismissing the appeal or putting an end to the 
appeal in any way is either a decree or order within 
the meaning of clause (2) of Article 182 of Schedule 
I to the Limitation Act, and Hmitation for the 
execution of the decree. begins to run from the 
date ofthe decree or erder of the Appellate Court, 
even where the order of the Appellate Court is not 
capable of execution and the decree to be exe- 
cuted is the deoree of the Original Court. [p. 897, 
col. 2, 


Letters Patent appeal against the jnodg: 
ment of : Mr, Justice Daes, dated the 4th 
July 1919, 


Messrs. Fakhruddin and S. Dayal, for the 
Appellants. 

Mr, Rat Gurusaran Prasad for the Respond- 
ents. 

JUDGMENT, 

MinLER, O, J.-—This is an appeal under the 
Letters Patent from a desision of a Single 
tit of this Oourt, dated the 4th July 
191 || 

On the 27th June 1914 the appellants 
obtained judgment in a sunit instituted 
against them by the respondents in the Court 
of the Subordinate Judge of Patna. The 
desrse whieh dismissed the suit awarded 
costs to the appellants. The respondents 
subsequently appealed to the High Conrt 
from that deeision but failed to pay the 
printing costs, although several extensions 
of time were granted for the purpose. 
Finally, on the 6th November 1917, the 
matier was placed before a Division Bensh 
of the Court and the appeal was 
dismissed for .want_-of prosesution. Up to 
that time the appellants had taken no 
steps by. way of exeoution to enforce their 
decree for costs made in their favour by 


„the Subordinate Judge on the 27th June 


1914 but had awaited the desision of the 
High Oourt in the pending appeal. On 
the 2lst Marah 1919 the appellants applied 
for exeeution but were met by the objes- 
tion that the application was barred by 
Article 182 of the*Indian Limitation Act, 
1908, more than three years having elapsed 
sinse the date of the deores. In answer 
to this objestion the appellants contended 
that, as there had been an appeal, the 
period of limitation was extended to three 
years from the date of the final desres or 
order of the Appellate Court under the 
provisions of slause (2) of Article 182 of 
the Limitation Act. The learned Subordi- 
nate Judge who heard the objestion came 
to the ocnelusion that the period of 
limitation was three years from. the order 
of dismissal of the appeal passed by the 
High Court on the 6th Novamber 1917 and 
that the applisation for execution was not 
time barred, « He assordingly made an order 
dismissing the objestion; 

The respondents appsaled from that order 
to the High Court. The appeal was heard 
by a Single Judge of the Court. The 
learned Judge sonsidered that the ase 
was governed -by the desision of the Judicial 
Committee in the oase of Abdul Majid vy. 
Jawahir Lal (1). He aseordingly allowed 
the appeal, overruling the desision of the 
Subordinate Judge, and dismissed the appli- 
oation for exesution, 

From that desision the appellants have 
preferred this appeal. So far as the 
182nd Article of the Limitation Ast is son. 
serned, there appears to me, with great 
respest to the learned Judge, to be little 
doubt as to what the exaot interpretation 
of that Article ought to be, The period 
for execution of a deoree or order is 
primarily three years from the date of the 
deeree or order whioh it is sought 
to execute. By clause (2), however, in the 
third solumn of the Article where there 
has been an appeal the date from which 
the three years - limitation runs is said 
to be thedate of -the final deeree or order 
of the Appellate Court or the withdrawal 
of the appeal. Now, giving their natural 
interpretation to the words in sub-olause (2) 


(1) 28 Ind, Cas. 649; 36 A, 850; 12 A. L.J. et 
16 Bom. L. R. ao 18 0, W. N. "968; 19 Q. Li. J 
44; 11, W. 483 (P, ; 
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I should say that where an appeal has 
been instituted then the period of limitation 
is extended to three*years from the date 
of the final deoree or order in that appsal. 
In the present oase it js not disputed that 
there has been an appeal and that the 
presentation of that appeal was within 
time. It oan hardly bə disputed that 
there has been a final order in that appeal 
besanse the ‘appeal was dismissed by a 
Division Bench of this Oourt after oon- 
sidering the question of whetherany further 
indulgence should be granted to the appel- 
lantes who had failed to comply with the 
prosedure requiring them to deposit oer- 
tain printing ooste, That that order is final 
I think there oan be no doubt, besause it 
finally dispcsed, so far as that appeal 
was ooncerned, of the rights of the parties. 
Tho learned Judge, however, considered that 
the sase was governed by the desision of 
the Judisial Committee in Abdul Majid v, 
Jawahir Lal (1) (ubi sup). Itis necessary, 
therefore, to consider what the effeot of 
that decision was. Two points arose for 
decision in that case. The first was whe- 
ther an applioation, whioh was barred by 
Article 179 of the Limitation Aot then in 
fores af the expiry of three years from 
thé date of the deeree, sould be revived 
by the operation of the Oivil Prosedura 
Oode whieh oame into forse at a later 
date. We are not oineerned with the dasi- 
sion on that point. but the chief matter 
for argument in that appeal conserned the 
question not as to the construstion of what 
is now Artisle 1&2 of the Limitation Aot 
but the sonstruction of Artiola 180 of the 
previous Aot whieh corresponds to Article 
183 of the present Aot. It is only neces- 
sary to look at Article 183 to sea that 
there ig a osonsiderable differenos batween 
that Article and Article 182. Artiale 183 
provides for a limitation period of 12 pears in 
the sass of an applieation to enforce an order 
of His Majesty in Oounsil and the period of 
12 years begins to run from the time when 
a present right to enforse the judgment, 
desrag or order socrues. to some person 
oapabls of releasifg the right and the 
question to bə determined in that oase 
was not whether sab-slanse (2) of the 
present Artisle 182 came into operation 
but whether what is now Article 183 came in- 
to operation in the circumstances of that gage, 


Bf 


- execution, 


order of the High Court 


What happened thera was that there had 
been granted by the High Court leave to 
appeal from a decree of the High Court 
to the Privy Counoil. On the 13th May ° 
1901 the appeal before the Privy Counoil 
had been dismissed automatically besause 
of the failure on the part of the appel- 
lant to prosecute his appeal and the question 
for determination there was, whether that 
automatics dismissal of the appeal for want 
of prosecution was an order of. His 
Majesty in Oounsil within the mean- 
ing of Article180 of the previous Aot. Their 
Lordships same to the sonclusion that it was 
not and that, therefore, there was no order of 
the Privy Council whish sould be enforsed 
at all. It wasa mere automatic dismissal 
of the appeal to His Majesty in Oounsil and 
was not such an order in Oounoil as sould be 
enforoed under Artisle 180 of the former Ast. 
Therefore, that Artisle did not apply and 
the limitation period was not 12 years as 
therein provided but was thres years from 
the date of the only desree that they sould 
exeonte and that was the desres of the 
High Court made considerably more than 
three years before the application for 
But when we turn to the Artiola 
upon the interpretation of which the present 
appeal depends, it seems to me that it is 
quite clear that, where there has been an 
appeal and where that appeal has been 
properly presented and is within time, any 
order of the High Court dismissing the 
appeal or putting an end ts the appeal in 
any way is either a deoree or order within 
the meaning of the present Artiele 182, slanse 
(2), and L think that, although it may ba 
that in many sases sush an order is not 
an order of whieh execution sould be sought, 
this is not necessary under the wording of 
the Artiola itself, Even assuming that the 
decree whioh itis sought to exeoute is in 
the present sase the decree of the Subordinate 
Judge, nevertheless, in my opinion, under 
Artisle 182 the three years limitation for pre- 
senting an applieation for exeention of that 
decree docs not begin to run until the final 
which puts an 
end to the appeal, and this view seems 
to me to be borne out by the fast that 
it is not only a deoree or order of the 
High Gourt whieh is sontemplated by sub- 
clause (2) but even the withdrawal of the 
appeal would be sufficient within the terms 
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of that claure to revive the period of 
limitation. It would bea strange thing if 
_. the period of limitation were to be revived 
where the appellant withdraws his appeal 
and yet it were not to be revived in oases 
where the appellant, instead of withdrawing 
his appeal), allows the appeal to be dismissed 
by default. I cannot believe that this was 
the intention of the Legislature. The wording 
of the elause appears to me clearly to be 
wide enongh to oover the sircumstanoes of 
the present sase and, with great respeot to 
the learned Judge, I think that he has 
not sufficiently realised in dealing with the 
deeision of their Lordships of the Judicial 
Committee in. the sase referred to that that 
was not really a desision upon the Article in 
question at all but dealt solely with the 
question of whether there had been an order 
in QOounsil under Artiole 183 whieh sould 
be executed so thaf the period of limitation 
was 12 years within that Article, 

Another ded¢ision of their Lordships of 
the Privy Counsil was also relied upon in 
whieh the question of the interpretation of 
Artiele 182 was raised. That was the oase 
of Batuk Nath v. Munni Det (2), That gase 
appears to me to scarry the argument no 
further. It was a oase where a petition 
of appeal was presented to His Majesty 
in Counsil and it was not properly lodged 
by the appellant. The. Registrar asoord: 
ingly dismissed the appeal for non-prosesution 
under rule 5 of the Standing Order in 
Oounsil of the 18th June 1853 then in 
foree and the question for determination 
there was, whether such a proseeding was 
within the meaning of Articole 1&2 a final 
deeree or order of His Majesty in‘ Counsil 
so as to come within the words of Article 
182, slanse (2), whioh refers to a final decree 
or order of the Appellate Court, Their 
Lordships same to the sonoslusion that there 
waa in fast im the ciroumstanees which I 
have mentioned no order of His Majesty 
in Couneil dismissing the appeal nor was 
it necessary, that any such order shoold be 
made in the appeal and Sir John Edge 
who delivered the judgment of their Lord. 
ships’ referred to rule 5 of the Order in 
Council of the 13th June 1853 and observed 


(2) 23 Ind. Cas, 644; 36 A, 284; 180, W.N, 740; 
12 A. L. J. 596; 19 O. L. J. 574; 16 Bom. L, R. 860; 
37 Mud; 16M. LT. 1; 1L, WW, 7:9; (1914) M, 
W. N, 437; 41 I, A. 104 (P. C.). 
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that under that rule the appellant or his 
agent not having taken efeotual steps for 
the prosesntion of the appeal the appeal 
stood dismissed without any further order. 
Now, ‘the ground ypon which that decision 
was come to cannot possibly apply ~in the 
ease of an order made by the High Court 
in an appeal of this nature for the simple 
reason that an appeal presented to the High 
Court is not automatically dismissed and 
‘aannotin fast be dismissed without an order 
made by the High Oourt itself, when the 
matter is considered not nesessarily upon the 
merits of the oase but is considered and 
dealt with. The desision whish I have just 
referred to appears to me to be no authority 
for the proposition that an order made in 
siraumstanees in whieh the order was made 
in the present sase is not an order within 
the meaning of Artiele 182, clause (2) of the 
Limitation Aot., In my opinion this appeal 
should be allowed and the desision of the 
learned Judge should be overruled and the 
order of the Subordinate Judge should be 
restored. The appellants are entitled „to 
their sosts. Hearing fee before Mr. Justice 
Das and in this appeal should be assessed at 
two gold mohurs in each oase, 
` Ross, J.—I agree. 
Appeal allowed, 
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MADRAS HIGH COURT. l 
Crvi, Revision Petition No, 456 or 1919, 
March 16, 1920, 
4 Present :—Mr. Justice Moore, 
ARUMUGA CHETTIAR—Derenpaxt No. 1 
: -e PETITIONER 
versus 
RAMANADAN, MIROR BY Guarpran 
THENUKODI ATHAL— PLAINTIPE 
— RESPONDENT. ; 
Limitation Act (IX of 1908), s. 19——Acknowledgment 
—— Letter expressing willingness to pay amount due on 
comparison of account, 


A statement contained in ea letter that if upon a 
comparison of accounts any amount is found dne 
by the writer of the letter he is prepared to pay 
it, is an admission that he had dealings with the 
person addressed and implies a promise to pay, and 
is ,consequently a sufficient acknowledgment of 
liability under section 19 of the Limitation Aot, Tp, 
899, col. 2.) ; n. 
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Petition, under sestion 25 of Aot (IX of 
1887), praying the High Court to revise 
the deoree of the Court of the Subordinate 
Judge, Noegapatam, in Small Causa Snit No. 
182 of 1918, . 

FAOTS appear from the judgment, 

Mr. R. Srinivasa Atyangar, for the Peti- 
tioner.—-The acknowledgment of liability is 
at least only sonditional on assounts being 
immediately sompared. Thereis a repudia- 
tion of liability when it is stated that the 
amount mentioned in plaintiff's notice was 
not due by the defendant. The defendant 
offera to pay only if a oomparison of the 
.acsounts disaloses a balanee against him. See 
Narayanaswamy Mudali v. Gangadhara Mudali 
(1), Ballapragada Ramamurthi e, Thammanna 
Gopüyya (2) and Antiappa Ohetty v. Deva- 
rajulu Naidoo (3). 

Mr, N.M. Malim Sahib, for the Respondent. 
The case is soyered by the prinsiple of the 
Fall Boneh ruling in Mantram Seth v. Seth 
Rupchand (4). There is an admission that 
there are dealings between the plaintiff and 
defendant, coupled with a promise to pay 
whatever may be found due on a sornutiny of 
the aceounts, That is sufficient asknowledg- 
ment to save limitation under seation 19 of 
the Limitation Aot, 


JUDGMENT.—The point for determina- 
tion is, whether the letter, Exhibit B., sent 
by the defendant’s Pleader to the plaintiffs 
Pleader constituted a snffisient acknowledg. 
ment of liability under section 19 of the 
Indian Limitation Act, to sava the suit from 
being barred, 

The following sentences are relied on by 
the respondent as containing the aoknowledg- 
ment of liability :— 

“In oase the acsount is compared now, 
and if any amount is found due, my slient 
is prepared to pay it. The amount men- 
tioned in your nofive is not due AB per your 
aosount, 

“As myclient is not aware of eertain 
amounts sontained in the kaichitas given to 
tbe aforesaid person it is not possible to set 


(1) 48 Ind, Cas, 8% 87 M. L. J. 853. 

(2; 35 Ind. Cas, 575; 40 M. 701; 4 L, W, 48; 20 M, 
L. T. 129; 31 M. L. J. 231. 

(3) 12 Ind, Cas. 378; 36 M. 89%; 10 M, L, T. 251, 
(1911) 2 M. W. N. 225; 21 M. L, J. 1024, : 


(4) 33 O. 1047; 4 0, I; J. 94; 8 Bom. L. R. 601; 10 © 


O. W. N. 874; 1 M. L. T. 199; 3 A. L, J. 525; 16 M. Le 
- J, 809; 2 N. L, R, 180; 33 I. A, 165 (P.O). 
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I am, there- 
fore, instruoted by my olient that your 
slient should bə made to give forthwib the 
kharchitas and assounts and on getting them 
compared should receive the emount found to 
be dus.” 

The question is, I think, covered by the 
Privy Council ruling in’ Mantram Seth v. 
Seth Rupchand (4). The statement in the 
letter contained an admission that the da- 
fendant had dealings with the plaintiff and 
implied a promise to pay, if he should be 
found to be indebted on the assount being 
gone into. An asknowledgment of lability, 
should the balanse turn out to be against 
the person making it, isa sufficient acknow- 
ledgment under sestion 19 of the Limitation 
Act. 

The cases sited by the learned Vakil for 
the petitioner, N arayanaswamy Mudal v. 
Gangadhara Mudali ° (1),  Ballapragada 
Ramamurthi v. Thammanna Gopayya (2) and 
Andiapp: Ohetiy v. Devarajulu Naidoo (3), are 
clearly distinguishable from the present oase, 
as the acknowledgment was conditional. 

I cannot ascept the sontention that the 
asknowledgment of liablility in the Vakil’s 
letter was conditional on the assount being 
at once sompared, which was in faot not 
done. No objection was apparently taken 
to the eorreatness of the plaintifi’s accounts 
whioh were filed in the lower Court. There 
is no foros, I think, in the contention that 
the Vakil had no authority to send the letter 
on behalf of his olient, and this question was 
not raised inthe lower Court. The petition is 
dismissed with costs, 

M,C. P. 

Petition dismissed. 


PATNA HIGH QOURT. 
First Givi Appear No. 21 or 1916. 
Desember 15, 1920, 

Present :——-Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justisa Ross, 
BAIDYANATH MAHTO—Daranpant 
—— APPELLANT 
Versus 
SHYAM MAHTO PLAINTIFF AND 
UPENDRA MaHTO anp OTHERS 
—— [) EFEN Da NTS— RESFONDENTS, 


Digwari tenure—Digwar, whether can grant permas 
nent lease or acquire interest in waste land, 
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A digwar cannot either transfer the lands com- 
prised in the digwart grant to another so as to 
egeate-an interest, in them by permanent lease, 
mor can he himself acquire any interest in the 
uncultivated land, such as jungle or waste land 
which is comprised within the Mauza, [p, 900, ool. 
1.] : 

Appeal from a desision of the Subordinate 
Judge, Manbhum, dated the 4th Odstober 
1915. 


Mr, 8. 0. Mittra, for the Appellant. 


JUDGMENT. 

MILLER, O., J.—This is an appeal by one of 
the defendants in the suit againat a desision 
of the Subordinate Judge of Manbhum, dated 
the 4th Ostcber 1915. The sase has taken a 
long time to some on for hearing besause 
there have been various substitutions owing 
to the death of some of the parties. The 
plaintiff, who was the son of one of four 
brothers, instituted the suit claiming partition 
against the dessendants of his unsle, Baishnab 
Charan, and against the widow of another 
unole, Sridhar, and against a third unole, 
Bholanath, himself, his own father’s name 
being Lakshmi Charan. The olaim was for 
partition of oertain properties alleged to 
belong to the family jointly. The eldest of 
the four brotbere, Baishnab Charan, was 
during his lifetime the Digwar of Mauza 
Chargali. He left three sons Mahendra, 
Upendra and Makunda who are the defendants 
Nos. 1, 2 and 3 and on his death Mahendra 
was appointed Digwar of the same property 
in plase of his father. Mahendra died after 
the suit was instituted and his son, Baidyanath, 
thereupon besame the Digwar in his turn, 
He also has died since that time and is now 
represented by his mother, 

The properties in suit are somprised within 
five Mauzas, :tz,, Chargali, of whioh Baishnab 
and after him his descendants were the 
Digwars, Barasini, Agaya, Lakhanpur and 
Ketankiyari. The plaintiff's oase was that 
certain areas within these Mauneas had been 
acquired by different members of the 
family and were the joint property of them 
all and he claimed a fourth share of these 
properties as being a dessendant of one of 
the four brothers to whom they belonged. 
The defendants, other thar those descended 
from Baishnab, offered no opposition to the 
present suit, and claimed, just as the plaintiff 
did, that these properties were the proper 
subjest of partition and they slaimed to be 
entitled to their proper share. I have 
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already mentioned that, so far aa the proper- 
ties in Chargali are soncerned, they were 
situated within a Digwari village of whisb, 
after Baishnab, Mahendra was the Digwar 
at the institution of the suit. With regard 
to Barasini, Agaya and Lakhanpur it 
appears that these were in the possession of 
the defendant Bholanath, the plaintiff's 
uncle, who at that time exercised the office 
of Sardar Digwar over these Mauzas. Before 
Bholanath’s time his family and that of 
the plaintiff bad apparently vo interest in 
either Barasini or Agsya or Lakhanpur, 
The fifth village in whioh it is olaimed 
there are certain portions of land belonging 
to the family is Ketankyari but, sofar as 
this is sonserned, the learned Subordinate 
Judge has dismissed the olaim and thére is 
no appeal with regard to that portion of the 
case. In addition to the land whioh is 
claimed as the subjeat of partition eertain 
moveables, such as bullosks and carts and 
farm implements at these various villages, 
are also claimed as the subject of partition 
by the plaintiff and there is also a certain 
quantity of grain whieh was held for 
the purposes of a paddy makajani business 
and if the plaintiff is entitled to partition 
at all it is proved that the family was a 
joint family at the time when the suit 
was instituted and it bas been found by 
the learncd Judge that the paddy mahajant 
business was in fast carried on for the 
benefit of the joint family. Unless, there. 
fore, it oan be shown by the appellant, who 
was the Digwar at the time the suit was 
instituted and whose successor has been 
appointed in bis place and is now the Digwar, 
that the paddy-lending busiress was not s 
joint family affair but a separate business 
sarried on by Baishnab and afterwards. by 
Mahendra and his branch of the family it 
follows that the plaintiff must susceed as to 
that portion of his elaim. 


The learned Judge found as a fact that 
the family was a joint family and that these 
properties claimed bad been acquired by 
one or other of the members of the 
family at the time when «hey were joint in 
estate and that they sould be partitioned 
in the present suit, that is to: say, all 
except those within Mouza Ketankiyari. 


From that desision the appellant who 
represents Baishnab’s branoh of the family 
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as the Ligwar of Uhargali has appealed 
and his main objeetion is that the properties 
in question form part and parcel of a 
Digwari grant and they sould nof, at ail 
events so far as Chargali is eonserned, be 
either transferred by the Digwar to other 
members of the family so as to make them 
joint family property either as cultivating 


tenants or under any larger interest sush. 


as a permanent lease, beoause this. would 
be entirely sontrary to the conditions under 
whieh such a grant is made to a Digwar. 
That this proposition as a general proposi- 
tion of law is ascurate I do not think oan be 
denied. There ia anthority for it in the sase of 
Grant v, Bangsi Deo (1) where it was distinotly 
laid down that a ghatwal (whioh for this 
purpbse may be regarded as the same asa 
Digwar) is not competent to grant a lease 
in’ perpetuity and his suesessora are not 
bound to resognise sush an ® inoumbranooe, 
That ease, whieh was desided in $871, was 
referred to with approval in 1901 in the 
High Court at Oaloutta in the oase of 
Narain Mullick v. Badi Roy (2). The head-note, 
whish alone it is nesessary to refer to, 
says that as a general principle a ghatwal 
is not competent to grant a lease in per- 
petuity and that his successor is not bonnd 
to recognise suoh an inecumbranse, A lease 
granted in perpetuity to the plaintiff in that 
suit by the defendant No. 7 who was 
a ghutwal jointly with the predesessors of 
the other ghaiwal defendants was held to 
be inoperative even as against the defendant 
No. 7. As the Digwar holds his property 
by virtue of his offise and sannot bind his 
suscassors by granting any permanent leases 
- withont the consent of the Government 


for that purpose it follows that, in so far 


as the properties in suit may be claimed 
by reason of any permanent lease granted 
to any of the members of the family, that 
lease is not binding upon the snesessor of 
the Digwar who granted ths lease and, 
in so far as the property aomprised in 
Chargali is sonserned, it seems to me also 
tc follow that the Digwar himself cannot 
grant a tenancy $o the members of the 
joint family including himself beoause he, 
being the, proprietor for the time being of 


(1) 15 W. R. £8; 


6 B, L. R. 
(2) 6 0. W- N. 94; 
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the property, cannot grant himself a lease 
of that property a3 a cultivating tenant. 
It is impossible, from the plaint in this sang 
and it is not easy from the evidenae, to die- 
oover exastly the nature cf the interest in the 
property claimed in Mauza Chargali by the 
plaintiff; that is to say, whether if was a 
mere sultivating right or whether it was 
something larger in the nature of a perma- 
nent lease or tenure, but in any case it 
seems to me that the plaintiff, by setting 
up that his family have acquired any co. 
parsenery rights in the Dig wari property 
by grant from the Digwar himself, must 
fail. The Digwari grant is not a matter 
which in itself cannot be the subject of a 
er-parcenary. One of the points for sonsidera« 
tion in the case was whether the properties 
which were claimed in OhargaJi were the 
self-agquired properties of Baishnab or 
whether they had been aequired by him 
during his term as Digwar as his own 
self-acquired properties, and not on behalf 
of the joint family, but, whishever way 
the sase is locked at,” it seems to me 
equally clear that if these properties were 
acquired by Baishnab during, the term of 
hia ofica as Digwar suoh an acquisition 
cannot for a moment be allowed to stand. 
It is quite clear from the documentary 
evidence that what was granted to Baishnab 
as his Digwari property was the whole of 
Mau:a Chargali, and be, being in as Digwar 
cannot acquire in that property any other 
interest either -by sleariog and cultivating 
the jungle land or in any other manner, 
besause we find, on turning to the appoint- 
ment of kis son Mahendra and the dosnment 
may be taken as in the same terms as 
the grant made to his father, that he is 
appointed Digwar of the village of ghatwale 
upon the terms of rendering Government 
service faithfully and honestly ; and it is 
provided that he should not be able to 
transfer by mortgage oF sale or in any 
other way any portion of the ghatwalz 
lands and if it be necessary to settle any 
land he shall not be able to -do so without 
the order of the Deputy Commissioner ; 
that he should not be able to hold posses- 
sion of sny lands in excess of the ghaiwal 
lands mentioned alleging the same to be 
ghitwald; that he shall properly look 
after the jungle in the said Mauza and shall 
not out or sell any wood from the jungl 
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„or settle the said jungle with any one 
' Without the permission of the Deputy 
~,Commissioner. There is a farther prohibi- 
tion against settling the sub-soil of the 
. Mauza with any one and his term of offiee 
ig restrioted in this way, “You will possess 
and enjoy the said ghatwalt lands as long 
as you, will hold the offise of ghatwal 
_and fulfil your duties properly, and regularly 
pay the rent. And if for any reason you 
are dismissed from the said ofise then you 
will have no claim to the said lands,” Tha 
lands there given to Mahendra as Digwari 
or ghatwalt are described as the Mauza 
known a8 Ohargali in Pargana Obharra; 
and what the land somprised is shown 
from a certified copy of the list of names 
of Digwars and ghatwals within the 
jurisdiction of the town of Parulia for 
the year 1559. Thére the land is deseribed, 
under the heading whether the Sardar gets 
a salary or holds a jagir, thus “tho Mausa 
Ohargali forms a Digwari” whieh means 
that it belongs to. the Digwar and there 
is no Sardar Digwar who gets a salary. 
It is clear, therefore, that the whole of 
Mauza Chargali was comprised in the 
Digwari grant. In these cirsumstancer, it 
seems to me that there cannot be any doubt 
that the Digwar himself oannot either 
transfer this land to another so as to oreate 
an interest in it by any permanent lease 
nor could he himself acquire any interest 
in the uneultivated land sush as jungle or 
waste land whioh is comprised within the 
Mauza; and, therefore, whether the interest 
which is now claimed by the plaintiff was 
what had originally been jungle land but 
had been brought under cnltiyation by 
the Digwar Baishnab, or whether it was 
some land of which a permanent: lease 
was granted to the other members of the 
family, in either osse if oaannot form 
any joint family property to whish the 
members of the family sould have a valid 
slaim. So far, therefore, asthe property in 
Chargali is soneerned, I think that the 
judgment of the learned Subordinate Judge 
must be set aside. 

With regard to the rest of the property 
whioh it was decreed should be partitioned 
that is situated in Barasini, Agaya and 
Lakkhanpur. With regard to that in Agaya 
and Lakkhaupur as well as that in Barasini 
it appears that that is held or was held 
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at the time the suit was instituted by 
Bholanath, defendant No. 4, as the 
Sardar Digwar and it is contended by the 
plaintiff that certain portions of the land 
comprised in these Maueas had been acquired 
also by Baishnab during hie lifetime and 
that they were treated as joint family 
property. How these lands came to be 
acquired there is onthe resord no vary 
olear evidence to show, but it isolear that 
if they were aeauired by Baishnab they 
were not acquired by a person who was at 
that time himself the Digwar of the property. 
Tt has been suggested that these Mauzas 
of Barasini, Agaya and Lakkhanpur were 
appurtenant in some way to Chargali but it 
does not appear from the dosumentary 
evidense that they are inoluded in the 
deseription of Mauza Chargali and it is 
admitted that the Sardar of Agasya and 
Lakkhanpur &s well as of Barasini did not 
pay -any rentor render any tribute or 
service to the Digwar of Ohargali and so 
far as the evidenos goes thére is nothing 
to shew that the Digwar of Chargali had 
any real interest by virtue of his offise in 
any of these Mauzas, It may well be, 
therefore, that some interest was asquired 
in some portion of these properties by the 
father of defendants Nos, 1, 2 and 3 
either by adverse poasession or in some other 
legitimate way. We cannot tell, but at all 
events it bas been found by the learned 
Judge that these properties were acquired 
and treated as joint family property ; all 
along. The defense, therefore, of the appel- 
lant does dot apply in the same way to 
these Mauzas, beeause he has failed to 
make out that the acquisition of these pro- ' 
perties, whenever ittook place, was contrary 
to the terms under whieh the property was 
held by the person at that time entitled to 
it as Digwar. I think, therefore that the 
appellant has failed to satisfy us that 
the Subordinate Judge was wrong in 80 
far as he ordered a partition of the 
properties somprised within these three 
Maucas, Barasini, Agaya and Lakkhanpur 
and to that extent I would dismiss this 
appeal. I may add that Bholanath who 
was the Sardar ghatwal of these proper- 
ties has raised no objestion to the present 
suit for partition. 

The only other matter to be determined 
is as to the moveable properties in the 
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anit. So far as the movaable properhias 


in Ohargali are sonosrned, I think the plaint- 


iff has failed to mak& out any sse. Ha 
has failed to show that these properties 
were joint family proparties and it is quite 
clear that the moveables at Chargali are 
moveables whieh are being used in connection 
with the soultivation of the whole of the 
Mauza in so far as it is in the khas 
possession of the Digwar himself and 
possibly in sonnestion with his ofisa as 
Digwar in oollesting the rents and so 
on. With regard to the moveablesin the 
possession of the other defendants, there is 
no dispute that these should form the 
subjest of partition and, therefore, wa sea no 
reason to differ from the conslusion arrived 
at by the learned Judge with regard to 
them. With regard to the paddy mahuijanz 
business the learned Judge has found that 
at the date of this suit, that business 
existed and the family was joint and that that 
business was oarried on .for the bensfit of 
the joint family. Again, the appellant has 
failed to satisfy us that he was wrong in 
arriving at the sonalusion that the paddy: 
lending business’ formed a legitimate subjest 
of partition in the present suit. 

The result is, that the desres of the 
learned Subordintae Judge will be affirmed 
in a modified form and it will be ordered 
that a preliminary desree for partition be 
passed in the plaintiff's favour and that 
the extent of his sharein the family 
property be declared to ba four annas; that 
a Oommissioner be appointed to eftesi a 
partition of the plaintiff’s four annas share 
in the khas -possession of the family 
(exelading the tenanted portion) in Mauzzs 
Barasini, Agaya aud Lakkhanpur. Then the 
deoree will read “and also a partition of 
the plaintiff's four-annase share in the 
moveable properties admittedly in the 
pessession of the defendants respsetively 
other than the defenants Nos. 1, 2 and 3 and 
those who hsve bsen substituted in plase 
of any of them.” The moveables which 
form the subject of the paddy lending 
business wherever foond shall also bs 
partitioned the plaintiff receiving his four- 
annas share. 

Ross, J—I agree 

Decree modified, « 
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ALLAHABAD HIGH COURT. 
ÀPPLICATION IN Seconp Apprat No. 653 
or 1918, 

April 21, 1920. 

Present :—-Mr, J ustice Walsh, 
LAOHMI NARAIN— PETITIONER 
VBTSUS 
MUHAMMAD YUSUF AND orners—~ 


Opposite Parrtiga, 

Civil Procedure Code (Act V of 1908), O. XXII, r. 9 
Limitation Act (IX of 1908), 8. 5—Appeal, abatement 
of, owing to death of appellant—Application for sub. 
stitution of names, nature of—Court, power of, to set 
aside order of abatement—Sufficient cause, 


Owing to the legal representatives of a deceased 
appellant not having been brought on to the record, 
an appeal automatically abated, but no formal order 
carrying the abatement into effect was drawn up, 
More than six months after the death ofthe appel- 
lant an application was made to ‘bring his legal 
representatives on to the record and to continus the 


appeal : 

Held, (1) that the applicatiqn was, in substance, 
an application to set aside the abatement under 
Order XXIJ, rule 9, of the Civil Procedure Code, and 
that the absence of a formal order of abatement was 
no obstacle thereto ; [p. 904, col. 1.] 

(2) that the Court had powerto entertain the 
application and decide whether the applicant was 
prevented by sufficient cause from continuing the 
appeal, under sub-rale 2: of rule 9, independently of 
sub-rule 3). [p. +04, col. 2.) 

The provision in sub-rule (8) of rule 9 of 
Order XXIL ofthe Civil Procedure Code does not 
confine the sufficient cause mentioned in sub-rule (2) 
to the circumstances given in section 6 of the Limita» 
tion Act. [p. 904, col. 2.] 


Application for substitution of names, 

Dr. 8. N. Sen ard Mr. Durga Frasad for 
the Applicant. 

Mr. M, L. Agarwala and Dr, 9, M, Sulaiman, 
for the Opposite Parties, 

JUDGMENT.—This is an application in 
form to bring on resord the names of two 
persons, Gomti Prasad and Kauleshar Prasad, 
collateral relatives of the deseased appel- 
lant, Lachmi Narain. Lachmi Narain died 
on the 2nd July 1919 and the time for 
substitution of names, namely, six months, 
therefore, expired on the 2nd of January 
1920. An application was made to this 
Court, ex parie, on the 5th of February, a 
month and three days beyond time, Tha 
learned Judge, who happened to be myself, 
issued notice to the other side to show 
sause why in spite of the expiration of 
time, leave should not be given. Mr. M, L. 
Agarwala for the plaintiff appears to show 
eause, and he has raised oertain objections 
which itis necessary for me to deal with, 
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In the first plase he says that there is no order 
of abatement, and that the application is 
,bne to bring certain names on the resord 
and not to set aside any order of abatement. 
I agree that that is an aseurate desoription 
of tke technical position but for some 
Feason or another, which I have never been 
able to underatand, we have no system in 
this Court by which, if an appeal abates or 
is dismissed automatically for breash of 
some condition precedent, or for failure to 
comply with some order such as giving 
security for sosts, an order is automatically 
drawn up in the ministerial side of 
the office recording that the appeal stands 
dismissed or abated, as the case may be. 
What happens is, that it is put up amidst 
a lot of ‘other applications of a similar 
kind: before an unfortunate Judge who bas 


to deal with them with some rapidity in. 


the half hour allowed for petitions aad the 
usual order is made, namely, “put up in 
the ordinary course’. I bave in my ex- 
perience known of more than one such oaze 
whioh has been put up in the ordinary 
source beeause it was found that the 
appeal had abated, and afterwards an ad- 
judioation in Court took place, whereas 
in fact, the appeal abates automatically on 
the expiration of six months. The absence 
of any formal order by this Court carrying 
the abatement into effeot, oannot serve as 
an obstacle to any body who wants to 
put himself right, or to correst some bona 
fide mistake whioh has oseurred. Therefore, 
T agree with Mr, Durga Prasad for the 
applicant that in substance this is an sap- 
plisation to set aside the abatement under 
Order XXII, rule 9 and to allow the 
names to be substituted and the spreal to 
proceed, in spite of the fact that the six 
months have expired and the right of 
appeal abated automtioally by law. I hold 
that I have the right to consider this 
matter and to deside whether, in my opinion, 
the applicant was prevented by any sufficient 
eause from oontinuing the appeal, and, if 
1 am satisfied on that ground, to set aside 
the abatement and allow the appeal to be 
continued on susb terms as I think right. 
Order XX1, rule 9, is made to apply to 
appeals by rule LI. 

Ther, Mr. Agarwala says that the oir- 
eumstances of the case co not bring the 
applisation within section 9 of the Limita- 
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tion Ast. Without desiding whether they 
do or whether they do not, I think I have a 
duty, under rule 9, sub-rule (2), to deside 
whether there was sufficient sange independ- 
ently altogether of subrule (3), Sub- 
rule (3) merely provides that the pro- 
visions of sestion 5 of the Limitation Act 
shall apply to such applications, so that 
if the oase is one slearly within 
section 5 of the Limitation Act the Court 
may rule that that is sufficient sause. But 
I do not think that that provision confines 
the sufficient cause mentioned in sub-rule 
(2) to the sirsumstanses given in section 5 
of the Limitation Act. 

_ Thirdly, Mr, Agarwala objeats that there 
is a serious question as to whether the 
persons applying before me ars or aré not 
the legal representatives of the deseased 
appellant. Hə says that Musammot Sitabo 
has an interest. There is an affidavit by 
her before me to the effect that she 
disclaims avy interest and support this 
application. Mr, Agarwala neka me to refer 
that question so that it may be détermined 
by the Court. I propose to do that but 
I refer that question with’ the affidavits 
relating to it to the desision of the Court 
hearing this appeal. In this oase the evi. 
dense before me, whioh I believe, goes to 
show that one of the applicants was ill for 
a very long time and unable to attend to 
this matter. The affidavit is not very 
spesifis on the point. On the contrary, it 
does not say when and for how Jong, nor 
does it say when the applicant first heard 
of the pendency of this appeal, But 
I think Ioan remove any possible injustice 
to anybody by making it part of the terms 
on which I allow this applieation that the 
applicant shall deposit in oash in thia 
Oourt the sum of*Rs, 60, being the amount 
of costs incurred in the lower Appellate 
Court, “as security for the costs of this 
appeal. If thisis done within a month. I 
extend the time for bringing the names of 
Gomti Prasad and Kauleshwar Prasad on 
the record to that date whenever it may 
be, that ia to say, to the date of the deposit 
of the security within a month from to-day 
If they failto do it within a month, this: 
application will stand dismissed. Costs of 
= appliestion will be costs in the ap- 
peal, 


Application allo wed, 
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PATNA HIGH COURT. 
Appran FROM Appettate Decess No, 69 
OF 919, 

Deoember 15, 1920. 
Present :— Mr, Justioe Das and 

Mr. Justice Adami. 
E. F, RAWLINS —Poaintivr—Appettint 

VETRUE 
ANANT LAL SAHU—Derenpant 


— ResPox Dent, : 
.Defamation—Entry of name in surveillance register 
~——Damages, suit for, maintainability of—Criminal 


a 
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Procedure Code (Act V of 1898), s, 107—Order requring . 


security to keep peace, whether conviction, 


The entry of a person’s name in class “CO” of the 
surveillance register, without justification, does not 
give him the right to recover damages from the 
person making the entry. [p. 905, col. 2; p. 906, col. 
Ije > 

An order binding down a person in a proceeding 
under. section 107 of the Criminal Procedure Code 


is not an order convicting a person under any law.. 


[p. 805, cols. 1.& 2.] 

Appeal from a desision 8f the Additicnal 
District Judge, Muzefferpore, dated the 13th 
September 1918, reversing a decision of the 
Subordinate Judge, Firat Court, Muzafferpore, 
dated the 22nd May 19:6. 

The Government Advyosate 
Kulwant Sahat, for the Appellant. 

Mr. Abunt Bhusan Mukherjee, for the Res» 
pondent. i 

JUDGMENT, 

Das, J.—I am of opinion that tha plaint 
discloses no oause of action, It is admitted 
that the defendant caused the name of the 
plaintiff to be entered in ‘slusa O of the 
surveillance register, The plaintiff complain- 
ed of this entry and his case is that the 
entry was malicious and illegal and that 
he has suffered damages in consequence, 
He has in this action olaimed to recover 
Rs. 2,500 from the defendant. : 

Now, I may say «at ones that, in my 
opinion, there was no justification at all 
for the defendant to enter the,name of the 
plaintiff in the surveillance register. The 
roles empower the Superintendent of Pcliee 
to enter the name of 4. person in the 
surveillance register only when a person 
has been sonyisted under some law. It is 
true that thé plaintiff waa bound down to 
keep the pease in a proseeding under sestion 
iC”? ofthe Oriminal Procedure Code but, in 
my opinion, an order binding down g person 
in a proceeding under section 107 of the 
Criminal Prosedure Code is not an order 
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cinvisting a person under any law that 
I know of. At the same time, I muat 
point out that the drafbirg of the rules 
leaves much to be desired and may mislead 
an inexperienced officer. We oan only hope 
that the matter will reseive the sarefal atten- 
tion of the authorities soncerned, 

But the question whish we have to 
determine is not whether the astion of the 
defendant is wrongful but whether it is 
legally wrongful: in other words, has the 
act of the defendant prejudioial’y affected 
the plaintiff in any of his legal righteP 
That is the question which we have to 
determine, If is impossible to give an 
adequate definition of the legal righta to 
which a person is entitled, but, speaking 
broadly, we may cay that these legal rights 
are, first, the right cf personal liberty and 
sesurity ; secondly, the right of reputation: 
and thirdly, tte right of rroperty. It is 
not suggested in thig oase that there has 
been an infringement of any right of 
propepty. We are, therefore, left to sonsider 
whether the act complained of is an invasion 
of the right of personal liberty and sesurity, 
or the right of reputation, In my view 
it has not been shown that the aot oomplain- 
ed of is an invasion of the plaintiff's right 
of personal liberiy and seourity, Itis not 
suggested that any restraint has been plased 
on the plaintiff by reason of the ast com- 
plained of. If, indeed, his liberty wag in 
any way ourtailed or his movements 
hampered, there would, in my view, have 
been a sause of action for the plaintiff, 
But that is not the suggestion here, although 
it is suggested that the Police haye from 
time to time paid visita to the plaintiff 
and have annoyed him and harrassed him 
in various ways. - If, indesd, there was an 
unjustifiable intrmsion on the part of the 
Police on plaintifi’s property, an action 
for trespass would lie against them. If 
the Polise have been guilty of any offences 
under the Penal Oode, it was open to the 
plaintiff to take such astion against them 
as he thought that he was entitled to take - 
but, I do not know of any law’ whioh 
prevents persons from paying visits to 
another person so long as in paying those 
visits they do not intrude upon the property 
of another person. 

Nor do I think that there has been an 
infringement of the plaintiff's right of 
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réputation. It is true that the defendant 
haa posted the name of the plaintiff i in the 
surveillanea register bat that is a dosumsnt 
whisk is kept by the department for the use 
of the department. 

-Tho learned -Vakil for the respondent 
sontended that the authorities have framed 
these rules under sestion 12 of the Polise 
Ast.. Ssstion 12 of the Polise Ast provides 
as follows : — 

“The Inspestor-General of Polisə may, 
pani time to time, subjest to the approval 
of the Losal Government, frame such orders 
and rules as he shall deam expedient 
relative to the organization, olassifisation, 
and distribution of the Police force, the 
plases at which the members of the fores 
shall reside, and the particular servises 
to be performed by them; their inspestion, 
the description of arms, aesoutrements and 
other nesessaries to be furnished to them; 
the collecting and sommunisating by them 
of intelligence and information ; and all sash 
other orders and rules relative to the 
Police forsee as the Inspestor General 
shal), from time to time, deem expedient 
for preventing abuse or neglest of duty, 
and for rendering such forse efficient in the 
dissharge of its duties.” 

In my view these rules do not relate to 
the organization, olassification and distribu- 
tion of the Polise forse, and, therefore, are 
not sontemplated by sestion 12 of the Act 
st all, The rules are, in my opinion, 
purely departmental rules for the guidance 
of the department and kept by the depart- 
ment. There is no publication at all, nor 
is it alleged in the plaint that there was 
any sommunication of what is alleged to 
be defamatory matter to any person other 
than the plaintiff. It ie, in my view, mush 
to ba regretted that the defendant acted 
somewhat hastily in the matter: but the 
question before us ir, whether in asting as 
he did he infringed any of the legal rights 
of the plaintiff, I am of opinion that he 
bas not. E must, therefore, allow this appeal, 
set aside the judgment and decree of the 
Court below, and dismiss the plaintiffs action 
with ecats throughout, 

i Apami, J.—I agree. 
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Appeal allowed, 
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MADRAS HIGH COURT. 
Civin Revision Perrrion No. 507 of 1919, 
April 1, 1920. 

Present: —Mr, Justise Seshagiri Aiyar. 
KANDASAMI OHETTY—Dere NDANT 
— PETITIONER 
VETSUE 
RiMALINGA CHETTY—Puawtier— 


RESPONDENT. 

Civil Procedure Code (Act F of 1908), 0. XX,r. 4 
(1)—Provincial Small Cause Courts Act (IX of 1887}, 
s. 25—Judgment of Small Cause Court, contents of-— 
Brief reasons for decision, statement of. 


The judgement of a Judge of a Small Cause Court 
should contain a brief statement of the reasons 
for the decision which would satisfy the High 
Court that the Judge had applied his mind to the 
materials placed before him, A judgmént in a 
Small Cause suit as follows:—‘Point: Is the 
plaint claim true? I find the plaint claim true’, 
is not a judgment in conformity with the law. [p. 907, 
cols. 1 & 2; p. 908, col. 2.] 

Protap Chandra Dutt v. Abhimanini Surinz, 48 Ind. 
Cas. 762, dissented fom, 

Rat Rahmat v, Shiva Prasad, 18 A. 583; A. W. 

N. (1891) 172; 7 Ind. Dee, (N. 8.) 837 and Bai 
Jasoda v, Bamansha, 23 B. 883; 12 Ind, Dec. (N. 8.) 
222, considered. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
dedreg of the Court of the Distriet Munsif, 
Cuddalore, in S. 0. S. No. 113 of 1919. 

FAOTS appear from the judgment. 

Mr. M. S. Vaidyanatha Aiyar, for the 
Petitioner.—-Though a Small Oause Court is 
not bound to write an elaborate judgment, it 
should resord even osonoisely its reasons for 
its decision. There are no materials in the 
present judgment on whioh the High Court 
could say whether the Judge applied «his 
mind to the evidense before him. The High 
Court sannot be expested to scrutinise all 
the evidenes itself to ses if the judgment is 
correct, 

Mr. S.T, Danona Ohariar, for the 
Respondent, relied on the language of Order 
XX, rale 4 (1) and (2) Civil Prosedure 
Code and Protap Ohandra Dutt v. Abhimanini 
Surint (1) for the position that the Small 
Cause Court is not bound to giva reasons for 
its desision. 

JUDGMENT. —The ‘judgment of the Dis- 
triot Munsif under revision is in these terms, 

“Point; Is the plaint olaim true? I find 
the plaine olaim true.” The question for 
consideration is, whether this ia a judgment 


(1) 48 Ind, Oas. 752, 
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whieh should be assepted by this Court. 
Mr. Srinivasagopala Chariar, who appeared 
for the respondent, hag drawn my attention to 
the language of Order XX, rule 4 slauses (1) 
and (2) of the Civil Prooedure Oode and 
. Gontended that, ina Small Cause suit, the 
Judge is not boand to give reasons for his 
desision, Hə is supported by the Calcutta 
High Court in Protap Ohandra Dutt v. 
Abhtmanini Surint (1), On the other hand, 
in Malik Rahmat v. Shiva Prasad (2) Me. 
Justice . Mahmood and in Bat Jasoda v. 
Bamansha (8) one of the Judges of the Benoh 
examined the materials placed before them 
to find ont whether the Small Cause Judge 
had applied his mind to the sonsideration of 
the evidense adduced before him. I may 
at anoe say, with reference to the observations 
contained inthe judgment rf Farran, O. dJ., 
in Bat Jasoda v. Bamansha \3., that I am not 
prepared to ast upon the suggestion. The 
learned Chief Justice says : ‘an a cise where 
there is nothing to exoite suspicion, and 
where the plaintiff has given sush proof of 
her claim as the law requires, the plaintiff 
is entitled, and this Court is entitled, to have 
some indication from the Judge of the point 
upon whioh he dismisses the snit, to show. 
that he is not acting from mere oprise or in. 
ignoranee of the rules of law whish regulate 
the proof requisite to establish a plaintiff's 
olaim.” The learned J udge prefaces this 
with a remark by saying, “In many oases 
the point for determination which forms the 
basis for dismissing the suit, is obvious upon 
the face of the prossedings.’ Witk all 
deference, this seems to me to necessitate an 
enquiry onthe part of the High Court 
whether the sase is one in which, upon the 
face of it, the unsatisfastory judgment of the 
lower Oourt should be assepted or is one 
which should ba further examined notwith- 
standing the nneatisfactory and uninformiog 
nature of the judgment under revision. Now 
this would oast more’ work upon” the High 
Court than section 25 of the Small Cause 
Courts Act requires. In a giyon oase, whe- 
ther a judgment should be looked upon with 
suspision or whether it is one where, despite 
the meagre judgment given by the lower 
Court, the High Court should see whether the 
parties have not been injured will not be 


2 a 682; A. W. N. (1891) 172; í Ind. Dec, 
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an easy prosess and [ am not, therefore, pre- 
pared to maka the distinstion suggested. 
Onse the Court is sompelled.to embark upon 
anenquiry as to whether a particular judg- 


ment should be sorutinized or not, it would bg, 


tanfamount to the Court examinirg for 
itself the materials whioh were available to 
the lower Court and judging fcr itself 
whether the decision has been properly 
I am free 
to admit that the interpretation sought to be 
plased upon Order XX, rule 4, would appeal 
to Judges in different ways. Speaking for 
myself, I have been under the impression 
while at the Bar that in this Court it. had 
always been insisted upon that the iJadge 
of the Small Cause Court should give some 
reasons whioh would satisfy the High Court 
that he had applied his mind to the matorials 
plasad before him. Broaght up in that 
tradition, while sitting in the Admission 
Court, I have always insisted upon . the 
lower Court exeroising Small Cause jurisdia- 
tion giving some indisation as to what waa 
in its mind, so that I may be in a position to 
say whether its sonoslusion is right or not, 
There are tbree reasons for this attitude of 
mind. First of all, the High Court, in exer. 
sising its powers of revision under seation 25, 
is.really supervising the work of the lower 
Court, inorder to enable it effestually to do 
ita work, the lower Court must giye, us some 
materials upon whieh we san say that it has 
done its duty properly. Otherwise, we will 
have to go into the whole record to see 
whether the work has been properly done. That’ 
is from the point of view of the Judge of the 
High Court revising the work of the Small 
Cause Judges, Secondly, a party who has 
adduced evidense—it may be one or two 
witnesses in a oase or half a dczan witnesses 
in another—must have some gatisfaetion that 
the Judge has really some to the sonolusion 
whother his witnesses should be believed or 
not and whether his documents should be 
assepted as genuine or not, If, after the 
examination of all the witnesses and doon. 
ments, a particular point is deoidedtin a parti. 
cular manner, the party will be able to see 
whether what he did has the approval of the 
Judge or not, Thirdly, what is most im. 
portant is, that the High Court should not 
encourage this habit of mind in the lower 
Court, Onoe we allow the lower Court to 
be slack in the disobarge of its duty by not 
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giving reasons which indused it in asming 
to a sartain aonalusion, [ am not quite sare 
whether this habit of mind would not 
ultimately have a serious effast upon tha 
.femperament of the Judge ani upon the 
rights of the parties, in more impo: tint oases. 
It would not bea mere waste of time on the 
part of the Small Oause Judge to say simply 
whether it bslisved oertain witnesses and 
whether the doouments produced bsfore it 
in the oase are to be relied on or not, While 
it may not be absolutely nesessary that it 
should go into the details regarding the 
sonelusion it has come to, I think that 
this Court is entitled to hawa some glimpse 
into the inner working of the mind of 
the Small Cause Judge to see whether 
the work has been done properly or not. 
For these reasons, I am of opinion that 
the judgment before me under revision is not 
one whioh I aan assept. Fortunately, there 
are not many such „judgments soming up 
for revision. In most oases the Jadges 
elaborately give their reasons for the con- 
dlusions they some to. I think this learned 
Distriet Munsif should be oalled upon to give 
his reasons for the desision he has some to, 
I must, therefore, reverse the judgment and 
send. the ease bask to him for disposal in the 
light of the above observations. Oosts will 
abide the result, 
M, O, P, 
f Petition allowed ; 
Case remanded, 


l PATNA HIGH OOURT, : 
APPEAL FROM APPELLATER Decrees No, 472 
or 1919. 

: Desember 15, 1920, 
Present +—Mr, Justice Das and M Justice 
Adami, < 
RAMJANUM SINGH AND orinks— 
PLAINTIFEg-— APPELLANTA 
versus 
Babu KHUB LAL SINGH AND OTHERS 
—Prirntirrs, AND Babu SARJUG PRASAD 
MISSIR AND OTHERS-— Derenpints — 
RESPONDENTS, 
Bengal Tenancy Act (VII of 1885), s, 87— Abandon. 
ment, proof of. 


In order to succeed under section 87 of the 
Bengal Tenancy Act, a plaintiff niust establish, first, 
that the rayatt voluntarily abandoned his tesidence 
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without notice to his landlord, secondly, that hè 
did so abandon his land without arranging for 
payment of his rent as it fell duo, and, ' thirdly, that 
he ceased to cultivate his holding either by himself 
or by some other person. [[p. 909, col, 1.) 


Appeal from a desision of the Officiating 
Distrieé Jadgo, Darbhanga, dated the 5th 
Marsh 1919, reversing that of the Mansif, 
First Court, Darblange, dated the 10th' May 
1918. 

Measrs. P. N. Sinhaand Murari Prasad, for 
the Appellants, 

Mr, Ganesh Dutta Sings, for the Rospond- 
ente. j 

JUDGMENT., 

Das, J.—This wasan action by the plaint- 
iffs-respondents for recovery of possession 
of sertain lands whioh are spesified in the 
plaint. The suit was resisted mainly. by 
the appellants befora us on the ground 
that they have taken a kabala of the major 
portion of the lands in suit. It is nesas- 
sary to state that the defendante, who are 
the appellants before us, have taken the 
sonveyanoe from one Behari Missir whose 
heirs were sited in the astion as defendants 
third party. 

The plaintiffs broughtthe astion on the 
allegation that the defendants second party 
were their tenants; that the defendants sesond 
party having abandoned the land they wera 
khas possession of the 
land. 

The case of the defendants is, that the 
defendants sesond party had nothing what- 
ever to do with the land ; that one Behari 
Missir was the tenant in respect of this 
land, and that the eontesting defend. 
ants, who are tha appellants before us, 
have taken a conyeyanse of the major por- 
tion of the lands from the heirs of Behari 
Missir. 

The lower Appellate Osurt has found 


‘that Behari Missir was the bsnamidar of 


the deféndants second party; that it was 
the defendants second party who were the 
tenants in respect of this land; that the 
defendants sésond party were in possession 
of the land until the 17th Desember 1915 
when they exesuted a Jadavt desd in 
favour of Bohari ` Missir, and that singe 
the 17th Desember 1915 the defendants 
first party are admittedly in possessidn of 
the major portion of the holding. Bub 
the conveyance in favour of the dofendanta 
first party did not inolude 16 kathas of 
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land whish was admittedly a portion of 
the holding and with referense to this 
16 kathas the learned Judge has said as 
follows :— 

“It is of no sonsern tous to ascertain 
as to who is in possesion of the 16 kathas 
and odd ont of the disputed holding when the 
defendants sesond party aut off his sonnee- 
tion with the whole of the holding by exeant: 
ing the ladavt deed.” 

It seams to me that a case under seation 
87 of the Bengal Tenancy Aot is not 
established by the findings arrived at by 
the lower .Appellate Court. its finding 
that the defendants sesond party out off 
their sonnestion with the whole of the 
holding was a finding based not on the 
evidence in the oase but on its view of 
the ladavi deed. If it was based on the 
evidence in the sase, it would have been 
in a position to resord a finding thatthe 
defendants sesond party were not in posses- 
sion of the 16 kathas of land. Now, it 
is perfesatly olear that, inorder to sueseed 
under sestion 87 of the Bengal Tenanay 
Act, the plaintiff must establish, first, that 
the raiyat voluntarily abandoned his Fea danie 
without notice to his landlord, secondly, 
that he did so abandon his land without 
arranging for payment of his rent as it 
fell due; and, thirdly, that he ceased to 
sultivate bis holding either by himself or by 
some other person. The learned Judge 
has not sonsidered any of these three points 
at al, and it is essentially nesessary that, 
before he, gives any reliefs to the plaintiff, 
he must aonsider the evidence in the case with 
reference to section 87 of the Bengal Tenanoy 
Act, 

1 must allow this appeal, set aside the 
judgment and desree of the Court below 
and remand the oase to the lower Appellate 
Conrt for a deoision according tolaw. The 
appellants are entitled to the sosts of this 
appeal ; the costs ineurred in the Gourt below 
will abide the result and will be disposed of 
. by the lower Appellate Court. 

ADAMI, J.—I agree, 


e Appeal allowed ; 
- Oase remanded, 
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ALLAHABAD HIGH COURT. 
Orvis Misceccanrous (Rergerence) No, 233 
or 192 , 

August 7, 1920. 
Present :—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justiog Sulaiman. 
DEBA NAND- PETITIONER | 
versus 


ANANDMANI—Opposirs Parry, 
Hindu Law—QGuardian—Testamentary appointment 
of guardian, validity of—Suit to remove “guardian, 
maintainability of. 


Under the Hindu Law the testamentary appoint- 
ment by a father of a guardian of his son is valid, 
and, in the absence of an act of misfeasance or bad 
management, the mother, acting as the next friend 
of the minor, is not entitled to an order removing 
such guardian from his office, ` [p. 910, col, L.] 


Civil Misesellaneous Referense -by the 
Loeal Government under Rule 17 of the 
Rules and Orders relating to the Kumaun 
Division, 

Mr. Damodar Das, for the Petitioner, 

Mr. M. L, Agarwala, for the Opposite Party 


JUDGMENT,-—-This is a reference by the 
Liosal Government under rule 17 of the 
Rules and Orders relating to the Kumaun 
Division, The fasts are olearly set forth in 
the letter of refarence. 

The plaintiff Anandmani was the minor 
son of one Ohandramani and formed a joint 
Hindu family with him. Chandramani, by a 
written Will, appointed the defendant, Deba 
Nand, his nephew, a guardian of , the plaint- 
iff’s person and property. On Chandra- 
mani’s death the testamentary guardian i in 
1910 took over the management of the estate. 
In 1918 Musammat Parbati, the widow of 
Chandramani, acting as the next friend of her 
minor son Anandmani, brought the suit, out 
of which this reference has arisen, for rendi- 
tion of assounts, damages and for the remoyal 
of Deba Nand from the managership of the 
property. The oase for the plaintiff was 
that no valid Will had .been made by the 
deseased, nor had he any authority to appoint 
a guardian of his minor son by Will, and that 
the defendant had been guilty of mismanage- 
ment. The defendant pleaded that the Will 
was a valid one and was binding on the 
plaintiff, and denied the allegations of 
mismanagement, The Oourt of first instanee 
desreed the suit, On appeal, the District 
Judge found that the Will had been validly 
exesuted by Chandramani, who had been of 


- minority. 
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sound disposing mind, and that no mala fides 
or lask of prudenee, due diligense or care on 
the part of the defendant had been establish- 
æd. On these findings he set aside the desree 
of the first Court and dismissed the suit, 
The learned Qommissioner in sesond appeal 
accepted all the findings of fact, but, holding 
that the plaintiff’s father had no power to 
appoint a guardian of the minors property 
by Will, restored the deoree of the Oourt of 
first instanoe deoreeing the suit. 

‘The main question for our- consideration 
“je, whether a Hindu father has under the 
Hindu Law power to appoint by Will a guar- 
dian of the property of hia minor son. The 
difficulty is caused by the circumstance, as Mr. 
Mayne says, that “little is to be found on the 
subject of guardianship in works on Hindu 
Law:’ There oav, however, ba no doubt that 
the father is the natural guardian of bis 
minor son and, ordinarily, is the best person 
to judge under whosé care and protection his 
son should be brought up and by whom hia 
property should be managed during his 
The power to appoint a testmen- 
tary guardian would be quite consonant with 
the parental authority which a Hindu father 
has a right to exercise over bis son. At least, 
there seem to be no provisions of Hindu Law 
oppésed to the exersise of sucha power. As 
early ‘as 1866 it was laid down in the onse of 
Soobah Ptrthee Lal Jha v, Soobah Doorgah Lal 
Jha: (1) that; “-no doubt the mother is the 
natural guardian of her ohild ; and were any 
person to attempt to deprive her of this right 
without authority, her right would, under 
ordinary sireumstanoss, be supported ; but we 
are not aware of any provisions of the Hindu 
Law, nor have’any such been shown us in 
support of the principal Sudder Amin’s 
view whioh prohibita father from appointing 
by writing or by word any other person than 
the mother to be the guardian of his minor 
obildren.” The- faota of that case: are 
serthinly distingoishable from those of the 
present case, but the : statement of the 
law-contained therein has not, so far as 
wo ‘are aware, been everdoubted. In fast, 
the oase has been accepted by several eminent 
sommentatorsa as an authority for the 
proposition that a Hindu father oan by 
word or writing nominate a guardian for 
his children, -the' nomination taking effeot 


(1) 7 W. R48 
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after his death, and that he is unrestriot- 
ed in the choise of a guardian and may 
exsluds even the mother from the guardian- 
ship, vide Trevelyan’s Law of Minors, 
Chapter 1X, page 62, 5th Edition; Ghosh’s 
Hindu Law, page 1023, 8rd Edition, and Dr, 
Gour’s Hindu Code, paragraph 59, page 401, 

In the gaso of Albrecht v. Bathe: Jellamma 
(2) the rule that a Hindu father has 
power to appointa testamentary guardian 
for his minor sop, as enunoiated in. the 
case of Srobah Pirthee Lal Jha’v. Soobah 
Doorgah Lal Jha-‘(1) was quoted with ap- 
proval. The learned Jadges, however, 
thought that the wishes of the father were 
not conclusive and that, in a case under the 
Guardians and Wards Act, the paramount 
sonsideration’ would be the welfare of the 
minor; and that if it would be injurious 
to the minor to give effect to the father’s 
wishes the Oourt will interfere even in 
the father’s lifetime,- 


The ease before us is not one arising 
under the Guardians and Wards Ast 
where the District Judge may have very 
wide powers of interferenss. Here the suit 
in substance is one by the mother of the 
minor brought as his next friend, and is 
directed against the defendant who had 
been duly appointed guardian by the 
minor’s father under a Will. No aot of 
misfeasanes or bad management has been 
proved against him. We are of opinion 
that the mother, acting as the next friend 
of the minor, is not under the siroumatances 
of this oase entitled to an order removing 


_the defendant from the guardianship of 


the property’ of the minor, as, on the 


authorities, the power of a Hindu father 


to appoint a testamentary guardian of the 
property of his minor son seems to be well 
resognised. Ifthe defendant is not a fit 
and proper person to remain a guardian 
it may still be 


to seek redress under the Guardians and 
Wards Act. i : 

Having regard to the faot that all tbe 
allegations as to the inyalidity of the 
Will and the bad faith, negligence and bad 
management of the defendant have been 
found against the plaintiff, the suit sannot 


68; (1912) M, W, N. 53, 
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be said to have been for the benefit of 
the minor. The proper person liable for 
the costs of the dpfendant is Musammat 
Parbati, the nextfriend herself, 

Our answer to the questions referred to us 
are, therefore, as follews :— 

(1) The learned Commissioner was not 
right in holding that in this ease the 
deceased father had no power to appoint 
a guardian tothe property by Will and in 
decreeing the suit on this ground. 

(2) The sosts of litigation, inoluding the 
costs of this reference, should be borne by 
- Musammat Parbati, the next friend of the 
minor, 

Questions answered, 


PRIVY COUNCIL. 
APeBAL FROW THE OALOUTTA Hica Coort, 
December 13, 1920, 

Present :—~Lord Buokmaster, Lord 
Phillimore, Sir John Edge, Mr. Ameer Ali 
and Sir Lawrenee Jenkins. 
NAKIMO DEWANI AND otarrs— 
PratntirFs—APPELLANTS 

i versus 
Susammat PEMBA DICHEN AND orsEers— 
DsrenpANTs—RESPONDENTS. 

Civil Procedure (Act XIV of 1882), ss. 375, 462, 464 
—Bengal Court of Wards Act (IX of 1879), ss 14, 16, 
5l-—-Compromise of suit—Minor defendants— Quardian 
appointed by Court of Wards, whether requires leave 
of Court for compromise, 


A guardian appointed under the Bengal Court 
of Wards Act, 1879, on behalf of infants has power 
to compromise proceedings in the Civil Court to 
which those infants ara defendants, without 
obtaining the leave of the Oourt- under section 462 
of the Civil Procedure Code, 1882. Upon guch a 
guardian consenting to an agreemefit for com- 
promise, that agreement is necessarily recorded 
by the Court under section 875 of the Code, 
without the examination of its terms required in 
the case of ordinary guardians. [p. 912, col. 1.] 


Appeal from a desree of the Caleutta 
High , Court, dated the 17th Jannary 1917, 
reported as 37 Ind. Cas. 971, affirming a 
decree of the Distriet Judge of Darjeeling. 
= FAOTS.—On the death of one Reohuk in 
1899 a dispute arose between his ‘widow 
Nakimo (first appellant) and his oousin 
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Phurbu with regard to a sertain estate, In 
1905 the Lieutenant Governor of Bengal 
declared Nakimo to be a disqualified pro. 
priestor under the Court of Wards Aot, 1879, 
and ordered that tbe estate in questior? 
should be managed by the Qourt of Wards, 
The Court of Wards subsequently deslared 
Nakimo’s daughters (sesond and third appel- 
lanta) to be minors under sestion 6 (b) of 
the Aot and took sharge of their properties, 
In 1907 Phurbu’s son, Jerung, brought a 
suit againat Nakimo and her daughters 
olaiming the estate. A sompromise was 
arrived at and assspted by the Board of 
Revenue and Jerung and the manager 
under the Court of Wards thereupon pre- 


- sented a joint petition to the District Judge 


before whom . the suit was pending, for an 
immediate preliminary deeree in terms of 
the compromise. The District Judge made 
sush a deeres in 1907 and it was made 
absolute in 1908, ° ; . 

In 1910 Nakimo brought the present suit 
for -a declaration that these desrees were 
inoperative against her on the ground, 
inter alia, that the compromise was made 


without the leave of the District Judge, 


Later on, Nakimo’s daughters were added 
as plaintifis and Jerung having died, the 
first three respondents were impleaded as 
defendants in his place, the 4th’ respondent 
being also joined as defendant as represent. 
ing the Court of Wards, 

The District Judge dismissed the suit, 
He held that, under section 18 of the Court 
of Wards Act, the Court of Wards had the 
same powers over the properties of its warda 
when those properties were the subjeat of 
a suit as in any other cirsaumatances, and 
that the minor wards were properly repre. 
sented under sestion 51 of the Aot, In hig 
opinion section 454 of the Code of Ciyi]’ 
Prooedure, 1882, governed this sane, and 
section 462 did not apply. This desision 
was affirmed on appeal, by the High Court 
(Fletcher and Richardson, JJ.) 

Hense this sppeal. 

Mr. Kenworthy Brown, for the Appellants, s 
Under section 51 of the Court of Wards Act 
the manager has no anthority to enter into 
any sompromise of a suit in whish he acts 
as guardian ad litem without obtaining the 
leave of the Court in which sneh snit is 
pending under sestion 462. It is saontended 
that sestion 454 exeludes seotion 462 but 
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if so- the manager's powers would depend 
on what his powers were before 1882, 
The general powers of management given 
hy seotion 180f the Oourt of Wards Aot, 
1879, do not include the power to sompro- 
mise: that visw is supported by Ganesha 
Row v. Tulja Ram Row (1). The manager 
under the Court of Wards isin exastly the 
same position as any otber guardian in 
requiring the leave of the Court to a eom- 
promise. The position of the widow, the 
first appellant, is differant from that of 
the minors, but if this compromise is set 
aside as regards the minor defendants it 
-aannot be binding upon her (Reference 
.was made to Trevelyan’s Liaw Relating 
‘to Minores, 3rd Edition, 1906, p. 319). 

Messrs. DeGruyther, K. O., and Parikh, 
for the Respondents, wera nct salled on, 
JUDGMENT. 

LORD Boccmasrer.—The sola question in 
this appeal ie, whether a guardian appoint. 
ed by the Oourt of Wards on behalf of 
infants has power to compromise proceed: 
ings in the Oivil Court, to whioh those 
infants are defendants, It is alleged on 
behalf of the appellants that suoh a som- 
promise cannot take place unless the agree- 
ment for sompromise has. been examined 
by the Civil Oourt and the Civil Court 
has assented to its terms. Sestion 375 of 
.the Civil Prosedure Code of 1882 provides 
that if a suit is wholly or in part oom- 
promised by any lawful agreement, sush 
agreement shall be recorded “and the 
Court shall pass a decree in accordance 
therewith so far as it relates to the suit, 
and such desree shall be final.” That 
sestion received qualification by section 462, 
whioh enacted that “no next friend or 
guardian for the suit shall, without the 
* leave of the Court, enter into any agree- 
ment or sompromise on behalf of a minor;” 
but by the Code, as it was originally 
. passed, it was expressly enacted that seo- 
tion 462 shall not apply to any minor for 
whose person or property & guardian or 
. manager bas been appointed by the Court 
of Wards or by the Civil Court under any 
losal law. 

The position, therefore, under the Code 


N. 765; 11 A. L. J. 589; 18 0. L. J. 1; 16 Bom, Ln R. 
626; --14.M, L. T. 1; (1918) M. W. N. 575; 25 M L.J, 
160; 3631. 295, 
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was this:—By section 375 the Court was 
compelled to register the agreement tha 
had been oome to fop the sompromise o 
the suit, and the neaessity for the examina- 
tion of the terma of the compromise on be- 
half of the infant did not arise where the 
infant was represented by a guardian or 
mansger who had been appointed by the 
Oourt of Wards or by the Oivil Oourt under 
any losal law. , 

Alterations were made in that Code in 
1683 and 1890, and, instead of exoluding in 
terms sestions 409 to 462, as provided in 
the earlier Code, sestion 464 extended it by 
providing that :— 

‘ Nothing- in this Ohapter applies to a 
Sovereign Prinse or Ruling Chief suing or 
being sued in the name of his, State or 
being sued by direstion of the Governor- 
General in Counoil or a Looal Government 
in the name of an agent or in any other 
name, or shall þe eonstrued to affect, or in 
any way derogate from, the provisions of 
avy looal law for the time being in foree 
relating to suits by or against minors or by 
or against lunaties or other persons of 
unsound mind.” 

The Court of Wards Act of Bengal is 
admittedly a losal law within the meaning 
of that seotionv, and, as already pointed ont 
by the provisiona of that law before the 
passing of the Oodes of 1868 and 1890, the 
guardian so appointed was the only person 
who oould assent to the agreement for the 
compromise of the litigation, and that agree- 
ment, when assented fo, was nesessarily 
recorded under section 375, and there is 
nothing in the later provisions to take away 
this power. 

For these reasons, in their Lordships’ 
opinion, this appeal fails and should be 
dismissed with costs, and they will humbly 
advise His Majesty accordingly. 


Appeal dismissed. 


Solisitora for the Appellant :—Messrs. Orr 
Dignum & Oo, 

Solisitors for the Respondents saman Messrs, 
Downen & Johnson and The -Solisitor, India 


. Office, 
(1) 19 Ind. Cas. 515; 40 I. A 182 (P. O); 17 CW. ` 
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MADRAS HIGH COURT. 
URIMINAL Revision Opan No. 274 or 1920. 
(Oasa Rereruep No, 28 or 1920.) 
Angust 19, 1920. 

Present:— Mr. Justice Sadasiva Aiyar 
and Mr. Justice Napier. 

In re JONNALAGADDA APPALANA- 
RASAYYA BHUKTA AND OT- BR8-— ACCUSED. 

Criminal Procedure Code (Act V of 1899), s. 250— 


Compensation, order for, without examining all com- 
pluinant’s witnesses, legality of. 


Before making an order against a complainant 
under section 250 of the Criminal Procedure Code 
awarding compensation to the accused, notice should 
be given to the complainant and he should be permit- 
ted to adduce evidence. It is illegal to make such an 
order before concluding the examination of all the 
witnesses of the complainant, 


Case referred for the orders of the High 
Oourt, under section 438 of the Criminal 


Procedure Code, by the Sessions Judge,’ 


Vizagapatam Division, ing his Letter 
No. 456 of 1920, dated the 19th February 
1920. 


Mr, F, L, Bthiraj, for the Publia Prosesutor, 
"for the Orown, 


Mr, B. Satyanarayana, for the Ascused, 


ORDER.—Reading sestions 250 and 253 
of the Code of Oriminal Prosedure together, 
we cannot say that the order for compensa: 
tion made in spite of the eomplainant’s 
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for, until the Magistrate has heard them, 
he sannot say whether their evidence will 
not help him to decide, first, the propriety 


of such an order and, seaondly, the extent , 


of the sulpability of the somplainant to be 
expressed in the amount of thessompensation. 
The saso of Queen-Hmpress vy. Ohiragh Ale 
(1) relied on by Mr. Satyanarayana, 
who appears for the peraon who reseived som- 
pensation, was a case where the accused 
was acquitted and sush acquittal ina sum- 
mons case could only be after all the evidense 
for the prosecution was taken, and in a 
warrant oase after oharge framed. We, 
therefore, set aside the order for sompensa- 
tion. 
M.O,P. 


Order set aside, 


(1) A. W. N. (1898) 198., 


request for the examination of his remain. . ° 


ing witnesses is illegal. But, in our opinion, 
it is not one that should be made exoept 
in very exoeptional sases. Direstly the 
Magistrate informs a somplainant that he 
is sonsidering making an order against him 
under seation 250 of the Code of Oriminal 
Prosedure, the complainant’s position is 
changed and he somes within the misohief 
of the Oriminal Procedurg Code and is on his 
defence, though not actually assased. The 
Code provides for a record of his objeation 
and it seems to ns that his position is 
made by the words of the Code stronger 
than that of a somplaivant againat whom 
sanction for proseoution for an offense under 
section 182 or 211, Indian Penal Code, is 
sought, and in eueh cases this Court has 
always required that notises and opportunity 
to meet: should be given and the party 
permitted to adduce evidenss, though seation 
195 has no anah provision, We think that 
he should be allowed to call hia witnesses 
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LAHORE HIGH COURT, 
CRIMINAL Apparat No. 531 or 1920, 
November 18, 1920. 
Present:—-Mr. Justice Shadi Lal, Ohief 
Justice, and Mr. Justice Leslie-Jones. 
KEHR SINGH—Convicr—ApPexLLaNt 
yersus 


EMPEROR—Responpenr- 
Criminal Procedure Code (Act V of 1898), s. 237—~ 
Charge of murder—Abetment, conviction for, whether 
legal-—-Confession of co-accused, value of. 


K.and N. were charged with the murder of ona 
W. it was found that while N. committed the 
actual murder he did so at the bidding of K. whose 
actual presence at the scene of the murder was 
not established. The Sessions Judge convicted N. 
under section 302, Indian Penal Code, and K, of 
abetment of murder : 

Held, that on the facts found K. could have been 
charged not only with the commission of the principal 
offence of murder, but also with the abetment 
thereof and, therefore, by virtue of section 2387, 
Criminal Procedure Code, he could be convicted of 
the offence of abetment though he was not charged 
separately with it. [p 91%, col. 1.] 
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; Yeditha Subbaya v. Emperor, 15 Ind. Cas. $5; 23 
M. L. J 722; 13 Cr. L. 1. 458; (1912) M. W. N. 725; 
12 M. L. T. 203, followed 
The confession of a co-prisoner cannot per se 
a sustain a conviction, and in order to achieve that 
object it must bə corroborated aliunde by inde- 
pendent evidence in some material circumstance, [p. 
915, col, 2.] 
_ Oriminal appeal from the order of the 
Sassions Judge, Amritsar, dated the 23rd 
July 1920. ; 
Mr. Saunders ani Bakhshi Tek Chand, for 
the Appellant. 
. The Government Advocate, for the Re- 
spondent. - 


‘ JODGMENT.—On the evening of the 5th 
of April 1920, the corpse of a boy, aged 
about 14 years, was found floating ina well 
sitaate within the boundaries of the village 
of-Jagdeo in the Amritsar District. The 
body was taken out of the water, and after 
being photograpbed was eent to the Assistant 
Sargeon who sondusted the post mortem ex- 
amination, The evidence of the medisal 
witness shows that he did not find any 
wounds or other injuries onthe body which 
sould assount for the death, and that he 
expressed his opinion that the boy’s death 
was due to drowning. The Sessions Judge 
has found that the boy was thrown into the 
well on the night of the 4-5th April 1920; 
and has convicted two persons, viz, Narain 
Singh and Kehr Singh, in sonnestion with 


the murder, and sentenced them to death . 


aaoh. , 

We may clear the ground by stating at 
onse that there is ample evidence on the 
record to establish the fact that the body 
recovered from the well was that of a boy, 
Waasan, who was living a short time before 
the murder -with his mother, Musammat 
Bhagwani, in the village of Bhalapind, which 
ia not far from Jagdeo. The mother and 
several other witnesses have deposed to the 
fact. that the photograph shown to them is a 
likeness of boy Wassan, and there is absolute- 
ly no: reason for disbelieving them, We 
have seen the photograph ourselves, and 
find that the features are quite distinot and 


sould be easily recognised by the relatives 


of: the - viotim.- We must, therefore, take it 
that the identifination of the body has been 
fully established. 

“< Before narrating the sireumstanaes whioh 
led to the commission of the crime, we may 


gw 


briefly refer to -the- love affiairs of Musammat 
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Bahg wani. This lady was originally married 
to a person galled Kharak Singh, by 
whom she had one sonyezz, the boy Wasvan. 
Kharak Singh died about ten yeara ag’, 
and a year after his death ths widow married 
Ishar Singh, a resident of the village of 
Ghampur, by whom she had two danghters, 
The convict Narain Singh ia the son of Ishar 
Singh’s maternal unele, while Kehr. Singh 
is a collateral of Wassan. Narain Singh ia 
a resident of Dbariwal but same to Ghampur 
about a year ago to render assistance to 
Ishar Singh in oultivating his land, and 
stayed with him in his house. It appears. 
that Musammat Bhagwani contrasted a 
liaison with Narain Singh, with the result 
that the injured husband turned Narain’ 
Singh out of the hoase, He, however, soon» 
tinued to live in the village, and subsequent- 
Iy arranged with the help of Kehr Singh to 
abdost Musammat Bhagwani. On or about 
the 26th of March the two sonviets took 
Musammat Bhagwani with her ohildrer, 
namely, Wassan and the two daughters, to 
the house of one Naraini, a resident of 
Bhalapind, who was acquainted with Kehr 
Singh and Musammat Bhagwani. The exast 
date on which she arrived at Musammat 
Naraini’s house cannot be ascertained with 
any reasonable certainty ; but we agree with 
the learned Sessions Judge in holding that 
it was on the 4th of April that the two 
sonvists asked Musammat Bhagwani to allow 
Wassan to accompany them te attend 
a marriage. There is ample evidense upon 
the record that the boy left his mother and 
went away with the convicts, and was not 
seen by her again. She, after making an 
infrustuous search for the boy, retarned to her 
husband’s village Ghampur where she was 
informed by a Poliseman of the recovery of 
the body from the well. 

Now, the story for the prosecution ` is that 
Kebr Sipgh coveted the land of the boy 
Wassan, and the pedigree table prepared by 
the patwart shows that he and Jawahar 
Singh, a sonless old man of abont £0 yearg 
of age, are the only collaterals of Wassan, 
It is. alleged that Kehr Singh wanted to get 
rid of the boy, and in order to carry out his 
object he hired Narain Singh to commit the 
murder. That Narain Singh was employed 
as a hired assissin and was given some money 
as an indusement fo sommit the deed rests 
upon the eonfession which he made before 


* 
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the Magistrate but retrasted before the 
Sessions Judge. Whatever the exact motive 
may be, there oan be ao doubt that, on the 
4th of April the boy left in the sompany of 
Narain Singh and Kehr Singk. As to what 
‘happened afterwards we must turn to the 
evidences of two persons Hari Das (P W. 
‘No. 12) and Mahandu (P. W. No. 13), and 
‘io the aonfeasion of Narain Singh. Hari 
Das is a garantht of a shrine situate at a 
‘distance of abont half a mile from the well 
‘from whieh the body was recovered, and 
-Mahandnu is a singer at that shrine. Both 
these witnesses depose to the visit of the 
‘accused Narain Singh and Wassan to the 
‘shrine in the evening where they were given 
‘food and bedding. They got up, however, 
about midnight, and then left the temple. 

` The ciroumstanoes immediately preceding 
‘the sommission of the erime are disclosed in 
‘the confession of Narain Singh. This asous- 
ed was prodused before the*Magiatrate on 
the 19th of April 1620, when he made a 
clean breast of the whola affair and narrated 
along and sireumstantial story of all the 
incidents in soonestion with the rime, 
According to him, it was Kehr Singh from 
whom the suggestion to kill the boy emanat. 
ed, to whish suggestion Narain Singh at 
frst demurred, Kehr Singh, however, gave 
him liquor at a shop at Amritsar, and even- 
tually indused him to agree to kill Wassan 
in return for Rs. 400, ont of whioh Ra, 
were paid in advance. Kehr Singh then 
asked Musammat Bhagwani to allow him to 
take Wassan away on the pratext that 


he and his sompanion, Narain Singh, ware . 


going to attend a marriage aud that they 
wanted to take Wassan to his prospso- 


tive father-in-law whose daughter might- 


be betrothed to him, Musammat Bhagwani 
at first refused but subsequently sonsented on 
learning that her paramour, Narain Singh, 
was also going. The conviats then brought 
the boy to the temple near the village of 
Jagdeo shortly before sunset. 
himself did not appear at the temple but 
soncealed himself somewhere in œ garden, 
and it wes Narain Singh and Wassan who 
went to the shrine and, after partaking of 
their food there, went to sleep. They were 
awakened at midnight by Kehr Singh, ard 
the three then proseeded to the wall where, 
at the bidding of Kehr Singh, Narain Singh 
held the victim, while the former tied a 
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pisse of sloth round the boy's nesk and after 
knosking him down tied his arms and legs 
with his pagrt and thraw him into the wall. 

This sonfession was adhered to by Narain 
Singh when he was examined by the Com-” 
mitting Magistrate on the 9iheof May 1920 
bat was retraeted before the Ss3ssions Judge. 
Now, so far as Narain Singh is sonserned, 
we kave not only his sonfession, but also the 
fact that he, along with Kahr Singh, took tha 
boy from his mother, and the important sir- 
cumstances that he was seen with the victim 
afterwards in the visinity of the well from 
whioh the corpse, was resoverad. His guilt 
does not, therefore, admit of any doubt, 
and his sonvistion under section 302, Indian 
Penal Oode, is fally justified. 

Coming now to the ease against Kehr 
Singh, the learned Sessions Judga has relied 
upon the following evidense :—~ 

(1) the retracted confession of the ao- 
aacused, Narain Singh : 

(2) the faot that Kehr Singh, by making 
a false statement to the mother, indused her 
to let the boy go with both the sonviats, and 
that the boy actually. left tha mother in 
their company and was not seen aliva after-. 
wards: 

(3) Kehr Singh hada strong motive for 
doing away with the boy. 

Now, the sonfession shows that Kehr 
Singh took a leading part in planning and 
sommitting the srime, and that it was he who 
threw the boy inta the well. There is, 
however, a wall established rule of prastise 
that the confession of a oo-prisoner sannot 
per sa sustain a conviotion, and that it must 
ba oorroborated aliunde by independent 
evidence in soma material sircumstanca:; 
The learned Ssssions Jndge, while holding 
that thera is no independent evidensa ta 
sonnest Kahr Singh with tho actual murder, 
finds that thera is adequate proof upon the 
record that this aonvrt abstted the gommis. 
sion of the murder. Itistdayond doubt that 
Narain Singh had no grudge whatsosvar 
against the vistim or his mother, and had na 
personal objeot other than that which he 
himself gives, namely, a bribes from Kehe 
Singh, for the removal of Wassan. In. 
deed, so far as he was sonserned, he would 
be most reluctant to do anything whieh 
would displease the boy’s mother, Musammaê 
Bhagwani, with whom he was aarrying on 
a love intrigue, Further, this -lady wag: 


_ +Wassan. 
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‘enjoying ‘the insome of the boy’s landed 
‘estate, and the boy’s death would probably 
deprive her of that insome and thereby 
éndirestly affest ber paramour. It is perfestly 


* alear that Narain Singb, if left alone, would 


rather like the boy to live than bring about 
his death. 

On the other hand, Kehr Singh had a 
‘very strong motive for wishing to get rid of 
If Wassan died, Kehr Singh 
would immediately suoseed to a moiety of his 
estate, and only the life of a ohildless old 
man of £0 years of age stood between him 
and the other half. So faras we oan see, 
Kehr Singh was the only person who was 
vitally interested in getting: rid of the boy; 
and we, therefore, acsept the statement of 
Narain Singh that he was indused by 


Kehr Singh to nesepi the bribe and to parti- | 


sipate in the sommission of the crime. The 
motive on the part of Kehr Singh constitutes 
a very strong aorrdboration of the aon- 
fession of the so-accused. 
: Farther, there san be no manner of doubt 
that it was at the instance of Kebr Singh 
that Musammat Bhagwani was induced to 
allow Wassan to leave Bhalapind, and that 
the reason given by Kehr Singh for taking 
Wassan with-him was absolutely false. Ib 
is obvious that the boy did go with Kebr 
Singh and Narain Singh, and that he was 
murdered very shortly afterwards, apparent- 
ly on the night following the day on which 
he left his mother, 
| Kehr pingh’s subsequent oonduet also 
lends support to the theory that he was 
implicated in the sommission of the orime, 
It appears that the mother, after making an 
infruotuous search for the boy, same bask to 
her own village, Gbhamupur, and that Kehr 
Singh, though he was living in that village, 
‘did not offer’ any explanation of the dis- 
appearanee of the boy, nor did he give any 
imformation as to the ssene of the marriage 
to which he had intended to take him, or 
as to the prospestive parents of the girl to 
whom the boy was to be married. Indeed, 
he has all along maintained a somplete 
silence as to his movements sinse he left 
Bhalapind, and has not told us as to what 
happened to the bay who undoubtedly left 
his mother in his company, 

- There is ample evidence upon the TE 
ihat a pair of shoes belonging to Wassan 
was, regovercd from a well, known an Malu- 
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wans, whish ia aituated at a short distane® 
from the well from whish the body was 
resovered. This dissoyery was made in pur- 
suance of information supplied by Kehr 
Singh, and prima facie there is no reason 
to doubt the veracity of the story relating 
to the discovery. The learned Sessions 
Judge, however, thinks that it would not be 
safe to hold that the olue to the dissovery of 
the shoes was solely furnished by Kehr Singh 
and he has, conséquently, exoluded from sone 
sideration the evidence as to this dissovery 
whieh would have sonnested Kehr Singh 
with the sommisaion of the murder itself, 

Whatever doubt there may be as to the 
source of the information with respadt to the 
dissovery of the shoe», we are of opinion that 
the learned Sassions J udge was not right in 
saying that Kehr Singh “was not present at 
the time” when the murder was eommitted, 
Whathe might have found was that Kehr 
Singh's presence at the time of the murder had 
not been established,uot that his absence had 
been proved. It is, however, unnesessary to 
dwell on this subject, because the evidense 
and the ciraumstances referred. to above 
leave no doubt in our minds that Kehr Singh 
was guilty at least of the abetment of 
murder, 

The learned Counsel for Kehr Singh im- 
peaches the aonviastion of hia client on the 
ground that the latter was charged only with 
the commission of the prinsipal offenee and 
that he could not, therefore, be sonvisted of 
the abetment of murder in respeet of which 
no oharge was preferred against him, In 
support of his sontention he plases his re- 
liance upon two oases, namely, Reg. v. Ohand 
Nur (1) and Padmanabha Panjikannaya v. 
Emperor (2). The learned Judges who desid. 
ed the latter oase did not intend to lay 
down any universal rule that in no case ean a 
sonviction for abetment be possible where the 
charge relates only to the prinsipal offense, 
The prinofple laid down in the Bombay gase 
has our entire approval, though its appliea- 
bility must depend upon the peasuliar fasta of 
each case. The learned Judges, while deal- 
ing with the provisions of sestion 457 of the 
old Qode of Oriminal Presedure, whish 
corresponds to seotion 238 of the present 
Code, say :— 

(1) J1 B. H. 0. B. 240. 

2) 5 Ind. Cag, 145; 33 M. ni 7M. L. T, 78; 11 
Cr. L, J, 40; 20 M, L, J, 84, 
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That ' sestion applies 
the charge is of an offense whisb sonsists of 
several partisulars, a combination of some 
Only of whieh sonstitutes a somplete minor 
offense, 
gives to the acoused rdtice of all the seir- 
sumstances going to sonatitute the minor one 
of whieh he may be eonvicted. The latter is ar» 
rived at by mere substrastion from the former. 
But when this ie not the oase, where the 
direaumstances embodied in the major charge, 
do not neseasarily, and assordivg to the 
definition of the offense imputed by that 
ebarge, sonstitute the minor offence also, the 
principle no longer applies, beoause notice of 
the former does not necessarily involve notice 
of all that sonatitutes the latter. The ses- 
tion,is not intended to apply to a sollateral 
offence.” 

The provisions of the law applisable to 
æ case of this kind ‘are to be found in sestion 
237, Criminal Procedure Code, which runs 
Be follows : sa 

“If, in the oase mentioned in sestion 286, 
the acsused is charged with one offense, and 
it appears in evidence that he committed 
a different offence for which he might have 
been charged under the provisions of that 
seotion, he may be convicted of the offense, 
which he is shown to have committed, 
although be was not charged with it.” 


The question is then reduced to this:— 
Whether on the facts in this gase the asoused 
sould have been charged not snly with the 
commission of the prinoipal offence but also 
with the abeftment thereof, The answer to 
this quertion must, in our opinion, be in the 
affirmative. Then, by virtue of the provi: 
sions of the aforesaid sestior, the aceused 
may be convicted of the offense of abetment 
though he was not charged separately with 
the commission thereofs This is exactly the 
rule whieh is laid down in the Madras 
judgment reported as Yeditha Subbaya v. 
Emperor (3), In the oase before us the faots 
urged by the prosecution in connection with 
the charge of the principal offensa insluded 
all the fasts whioh are now relied upon to 
support the conyistion for the abetment of 
murder, The only thing whieh the Sessions 
Judge: was unable to find against Kehr 
Sirgh was that he was present at the time 


(8) -15 Ind. Cas, 85; 28 M, D. J. 72% 18 Cr, L.J. 
“459; (1912) M. W, N, 725; 12 M. L, T. £03, 
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of the commission of the murder; and it wal 
in sonsequenos of inadequate proof to sub” 
stantiate that fact that the oonvict’s offena® 


was reduced from murder to the abetment | 


thereof, He had notice of all the fasts 
which constituted the offensesof abatment, 
and the sonvistion does not, therefore, 
sontravene the principle enunciated above. 
~The murder was undoubtedly a soldblood- 
ed and atrosious one, and there is absolutely 
no extenuating oireumstanse which would 
warrant the infliction of the alternative puni. 
shment, We accordingly uphold the sonvis- 
tion of both the appellants, and confirming 
the sentences of the death dismiss their 
appeals, 

Appeals dismissed, 


ALLAHABAD HIGH COURT. 
URIMINAL Rererence No, 615 or 1920. 
Ostober 29, 1920. 

Present :— Mr. Juatioe Piggott and 
Mr. Justice Walsh. 

Shaikh ABDUS SAMAD— PETITIONER 
tersus 
YUSUH -—OPPOoSITE- PARTY. 

Workman's Breach of Contract Act (XIII of 1859), 
g. 2—Criminal Procedure Code (Act Vof 1898), s. 4 
(o),  2#0—Punishment—Offence—Summary trial 
legality of. 


Inasmuch as the Legislature in the Workman’g 
Breach of Contract Act has described the order 
which a Magistrate is authorised io make against a 
workman in a case proved as “punishment”, the act 
if proved amounts to an “offence” punishable by 
law within the meaning of section 4 (0) of the Criminal 
Procedure Code, consequently a Magistrate of the 
First Class has jurisdiction under section 460 to deal 
with the case summarily. [p 918, col. +] 


Criminal reference made by the Sessions 
Judge, Benares. 
Mr, Janki Prasad, for the Applicant. 


JUDGMENT.—In this sase the complain. 
ant, a master, mads a oomplaint before a 
Magistrate of the First Class against a young 
workman under sestion 2 of Ast No. XIIE 
of 1859, alleging that he bad keon guilty of a 
breach of santrast inasmuch as he bad failed 
to continue to work although payment for 
his labour had been made under the sontract 
The Magistratg 
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óf the Firet Class dealt with the case sum- 
marily and dismissed’ it on the merite. The 
matter came up before the Sessions Judge 
ewho: raised the question whether the pro- 
seeding was a proper one, on the ground that 
the Magistrat8 bad no jurisdiction to try 
the oase summarily. The learned Sessions 
Judge bas set out his view in a slosely 
ressoned statement referring to the authori- 
“ ties, and the Magistrate who tried the case 
has submitted his explanation in an equally 
slear statement, maintaining his original 
view that he had jurisdiction to dispose of 
the case summarily. The queation {urns 
upon the interpretation to be given to sestion 
260 of the Code of Criminal Prosedure. A 
Magistrate of the First Class has jurisdiction 
to try in a summary way offences not punish- 
able with imprisonment for a term exceeding 
six months. The question whish we have to 
deside is, whether this is a punishable offense 
within the meaning of that seotion. In the 
ordinary colloquial sense of the term it 
eertinly is not, but when referense is made 
to the definition of offence provided by 
seation 4 (o) of the same Oode, it is found 
to mean any act made punishable by any 
law for the time beirg in foree. The Aot 
under whish this somplaint was brought 
authorises a Magistrate to pass certain orders 
if a breaoh of contrast is proved, and in the 
preamble, which does not cor flistin any way 
with the enacting portion of the Aot, it is 
provided that it is just and proper that 
persons guilty of such breach of aontract 
shall be subject to punishment. Inasmuch 
ag the Legislature has described the order 
which a Magistrate is authorised to make 
against a workman, in a case proved as 
T punishment” we find it impossible to say 
that the act, if proved, is not an offence 
punishable by law within the meaning of 
section 4 (o) and, therefore, within the 
meaning of section 260. It is unfortunate 
that we should find ourselves in eonflist on 
this point with both ansient and modern 
authorities of other High Courta. The 
Madras High Oonrt in the cage of Follard vy. 
Mothzal (1) took another view but, as point- 
bd out inthe oase of Queen Empress v. Kat 
tayon (2), the definition in the Criminal 
ae 


SG) 4 M. 284; 1 Weir 6F5; 1 Ind. Deo. (N. s.) 999, 
(2) 20 M. 285 at p. 239; 1 Weir 697; 2 Weir 40; 7 
Jude:Deg..in. g.),167 
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Prosedure Code on whieh we base our 
desision is subsequent in date to that autho- 
rity. As regards Bombay, there is a quite 
resent authority following a previous authori. 
ty both of whioh are to be found in the same 
valame, namely, Emperor v. Dhondu 
(3) and Emperor v. Balu Salujt (4) 
in which the Bombay High Conrt, following 
an English authority which dealt with the 
question of a penalty, has emphatically taken 
the other view withont, however, noticing the 
use of the werd “punishment” in Act 
No. XIIL of of 1859. On the other hand, 
there ia a slear diotam by a Judge of this 
Court reported in the case of Queen. Empress 
v. Indarjit (5) which has never been 
questioned and whioh must be taken to have 
been for all these years the guiding prinsiple 
in this Provinos, We have come to the 
conclusion that we are compelled by the 
force of language to follow this ruling and 
we bold that thés offense is triable summarily 
by a Magistrate of the FirstClass. Let the 
resord be returned. l i 


Record returned. 


(3) 1 Ind. Cas. 378; 33 B. 22; 6 Bom, L. R. 255; 
1 Or. L. J. 263, $ 

(4) 1 Ind, Cas. 357; 33 B. 25; 10 Bom. L. R. 1126; 8 
Cr. L. J. 409, 
(xN. s.) 595. ii äi 


‘LAHORE HIGH COURT. 
URIMINAL Revisiox Feririon No. 1244 of 1920, 
Desember 16, 1920, 

Fresent :— Mr.*Justise Chevis and 
Mr. Justice Soott- Smith. 
HAZARA SINGH AND ANOTHER — 
Oonviors— PETIT ONERE 
Lersus 
EMPEROR— RESPONDENTS, ; 
Probate and Administration Act (F of 1881), 6. 89, 
applicability of, to criminal proceedings—Criminal 
proceedings, whether abate on death of complainant. 


Seotion 99 of the Probate and Adminisiration Act 
has no application whatever to a criminal proseoution, 
[p. 920, col 1.] 

Criminal proceedings once legally instituted, 
whether upon a complaint or otherwise, do not 
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‘terminate or abate merely by the death of the com- 
plainant or the person injured. [p. $21, col, 2 ] 
` Ishar Das v, Emperor, 10 P. B. 1908 Cr.: 8 P W.R. 
1908 Or; 7 Cr. L. J. 290; 112 P. L. R. 1908, Rama Nand 
v. Emperor, 40 Ind. Cas. 1008; 28 P. R. 1917 Cr; 18 
Cr. L, J. 688; 81 P, W. R.1917 Cr., Labhu v. Emperor, 
62 Ind. Cas. 797; 25 P. R. 1919 Cr; 20 Cr. L. J 
717, dissented from, j 

Petition for revision under section 439, 

Criminal Prosedure Code of the order of the 
Sessiors Judge, Amritsar, dated the 20th 
August 1920; varying that of the Magistrate 
First Olass, Amritsar, dated the 16th July 

- 1920, ‘ 


Mr, Feroz-ud-din Ahmad, for the Peti. 
tioners. 
` The Government Advooate, for the Re- 
spondent, 
JUDGMENT. 

Scorr Suir, J.—- (December 11, 1920).— 
Hazara Singh, Sohan Singh, Jwala 
Singh and Harnam Singh were cholaned 
by the Polise under _ cestion 304, 
Indian Penal Code, for causing the 
death of one Jagat Singh. The Magis- 
trate who tried the osse sonvisted Jawala 
Singh and Harnam Singh under sestion 
304, Indian Pena] Code, and Hezara Singh 
and Sohan Singh under section 325. They 
appealed to the Sessions Judge who held 
that if was not proved whioh cf the accused 
had actually strnek the blow which caused 
the death of Jagat Singh and altered the 
convistion of all of them to one under 
section 323. Hazara Singh and Soban 
Singh filed an applicaticn for revision 
whioh came before a Single Judga of this 
Ccurt, whe, holding that there was no good 
ground for disagreeing from the fnding of 
the Sessions Judge, dismiseed the petition on 
its merite. There was also, however, an ad- 
ditional ground of revision to the  effeat 
‘that, as the Appellate Ccurtheld that only 
an offense -under sestion 323 had been 
committed, and asthe person injured bad died, 
the proceedings abated and the asoased should 
have been acquitted. Rema- Nandy. Emperor 
(1) and Labhu v. Emperor (2) were oited as 
authorities in support of this proposition. 
The Single Judge referred the point to a 
Division Benoh for consideration as to 
whether there ‘was any essential distinotion 


(1) 40 Ind. Cas. 1008; 26 P. R, 1917 Cr, 18 Cr. L. 
J. 688; 31 P. W. R. 1917 Or. 
(2) 52 Ind, Oas, 797; 25 P. R. 1919 Or; 20 Cr. L. J, 
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between a seotion 323-oase brought by a 
complainant who dies during the sourse of 
the trial, and a Police chalan instituted 
after the injured person’s death. An ap- 
plisation for revision has also now “been 
put in on behalf of Jawala Singh and 
Harnam Singh which has not yet been before 
a Single Judge. 

It shonld be noted that the burt for the 
causing of whioh the petitioners have been 
convicted did not. cause the death cf Jagat ` 
Singh The actual hurt which caused his 
death was a fracture of the skull, but the 
Court has not found whioh of the petitioners 
gaused this particular hurt. The sonténtion 
on behalf of the petitioners is that, the person 
to whom: the hurt was sauted having died, 
and the offence held to be proved being a 
compountable one, no canse of action sur- 
vivee, and the proseedings against the peti- 
tioners must be held to have terminated 
by the death of Jagat Singb. Seotion 89 of 
the Probate and Administration Act V of 
1881, is relied upon as also the three 
rulings of the Punjab Chief Court reported 
as Ishar Das v. Emperor (8), Rama 
Nund v. Emperor (1) and Labhu v. Emperor 
(2). Sestion 89 of the Probate and Ad: 
micistration Act runa as follows:— 


“ All demands whatsoever, aud all rights 
to prosecute or defend any suit or other 
prosseding, existirg in favour of or against 
a person at the time of this decease, sur: 
vive to and against his exesutors or ad- 
ministrators, exoept oauses of action for 
defamation, assault as defined in the Indian 
Penal Code, cr other personal injuries not 
causing the death of the party, and exsept 
also oases where, after the death of the 
purty, the relief sought sould not ba enjoyed, 
or granting it would be nugatory,” 

This section was soosidered in Krishna 
Behari Sen v. Corporation of OCalcutia (4) 
in whieh it was held that, “a suit for 
malicious proseoution falls within the 
general words of sestion 89 of the Probate 
and Administration Aost and not within any of 
the exceptions,” and that the oauss of astion 
of the deseased plai:. tiff survived to his ad- 
ministrators. In Jshar Das vy. Emperor 
(3) it was held that the death of the som- 


(3) 10 P. R. 1918 Crs 8 P.W. B. 1908 Cr; 7 Or, 
L, J. 290; 112 P. L. R. 1908, 
(4) 81 0. 993; 8 Q. W., N. 745. 
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plainant terminated a prosecution for de- 
famation, which, being essentially a personal 
astion, could not be continued or aarried on 
by the legal representatives of the deceased 
- petitioner. it was pointed out in that gase 
that the offence of defamation is compound: 
able without permission of the Oourt before 
sonvictior, and that under sestion 198, 
Criminal Procedure Code, ro Oriminal Court 
ean take cognizance of the offense exsept 
upon the complaint of a person aggrieved; 
aleo that prosecution for defamation is 
essentially a personal action, and the insti- 
tution of proseedings depends on the tem- 
perament of the person defamed. The Judges 
were of the opinion that the principle under- 
lying the rule laid down in section 89 of 
the Act was applicable to a criminal pro- 
seoution for defamatior,' having regard to 
the narrowness of the line between a pro. 
seoution and a suit for damages. 

In the oase reported as Rama Nand v. 
Emperor (1), Broadway, J., held that 
an astion under sestion 323, Indian Penal 
Code, is a personal one and somes to an 
end on somplainant’s death. He referred to 
Ishar Das v. Emperor (3) and said that 
in his opinion the principle therein 
enunciated applied equally to an offense 
under section 323, Indian Penal Code. He 
said that, justas a proseention for defama.- 
tion is essentially a personal one so, in his 
opinion, was one under section 323, Indian 
Penal Code. There is, however, a distinetion 
between a prosecution for defamation and 
one for causing hurt. A prosecution 
for defamation oan only be lodged bya 
person aggrieved, but there is no sush res- 
tristion in the ease of one for causing hurt 
under section 323. In Labhu v. Emperor 
(2) Rattigan, Chief Justice, following Rama 
Nand y. Emperor (1) held, that a oomplaint 
under section 323 abated upon the death 
of the somplainant. It will be noticed that 
in all these cases the Court took cognizance 
upon the complaint of a private person and 
not, aa in the present oase, upona Polisa 
report of the fasts. Now, with all due 
deference to the Judges wha desided thea 
eases above referred to, I am olearly of 
opinion that sestion t9 of the Probate and 
Administration Aot has noapplisation what- 
ever to a sriminal prosesution, It applies, 
as its wording showr, to all “demands” what. 
eoever and, allrights to prosecute or defend 
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any suit or other proseedings, existing. in 
favour of, or against a person at the time 
of his deceare.” Now, the word “demands” 
olearly means demands’ of a civil nature, and 
the words “suit or other proseeding” must 
be interpreted as subb or other proceeding 
of a similar nature, the rule of ejusdem generts 
applying. The word ‘ ‘suit” obviously means a 
siwil] suit and “other proceeding” must mean 
other proceeding of a nature similar to a suit, 
If the seotion extended to oriminal pro- 
seedings if would give a oause of aation. 
against the executors or administrators of a 
deoeased offender, because the sestion applies 
not only to rights existing tn farour of a 
persop, but also to rights existing against a 
pereon, atthe time of his desease. Hven 
if the section sould apply to private com 
plaints, I do not see how it sould apply 
to a oase like the present in whioh the 
Court has taken sognizanse upon a Polise 
report of the aots under section 190 (b), 
Criminal Prosedure Code. In all oriminal 
proceedings the first important point to see 
ir, whether the Court is properly seizad of 
the sase. A Oourt may take cognizanos of 
an offence in any of the ways specified in 
seation 190, Oriminal Prosedure Code, and 
onse if bas lawfally taken sogntzance 
of an offenee it muat try it in one of the 
ways laid down for the trial of oases in the 
Code. There are sertain cases in whieh the 
absence of the complainant terminates the 
proseedings. Thus under section 247, Orimi- 
nal Prosedure Uode, the non-appearanee of 
the complainant ina summons oase, if the 
summons has been issued: on complaint, 
oauses the proseedings to terminate and the 
Magistrate shall acquit the acsused unless 
for scme reason he thinks proper to adjourn 
the hearing cf the cass to some other day. 
Again, in a warrant case, seation 259 of 
the Code lays down that when the pro- 
seedings have bsen instituted upon complaint 
and upon “any day fixed for the hearing of 
the case the complainant is absent, and the 
offence may be lawfully sompounded, the 
Magistrate may, in his diseretion, at any 
time before the oharge has been framed 
discharge the accused. Thesgseotions would, 
of couree, apply if the somplainant died 
during the proceedings and was, therefore, 
necessarily absent upon the day fixed for the 
hearing of the oaee. 

Again, there are certain cases in whiok 


™ 
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the oomplainant or tha person injured or 
aggrieved himself puts a stop to the pro- 
ssedings by sompounding the offence. The 
offeneés whioh san ba sompounded ara 
specified in seation 345 of the Code. There 
is nothing in the Criminal Prosedura Cole 
in support cf the proposition that the death 
of the person injured or of the somplainant 
of itrelf sauses the proceedings to abate. 
With the exception of the thraa Panjab rujinga 
sited absv3, I oan find no other authority for 
holding that a sriminal prosseding onaa pro- 
perly lodged againaf an acaoused person 
abates or somes to an end,and thers isno 
authority at all that such a resnli oooars 
through death in a oase of whioh the Court 
has taken sognizanoe under sestion 190 (b), 
Oriminal Prosedura Code. The dacisions in 
the: Chief Court cases appear to me 
to involve an assumption that the aom- 
plainant would, if he had lived, have oom- 
pounded the offence sommitted by the acoused. 
This appears tome to bean unwarrantable 
assumption, beoause when.a person makes 
a complaint, tha presumption is thst he 
desires that the person complained against 
should be punished for the offenoe whieh he 
alleges he has committed, 

I think it is a mistake to speak of an 
offence as a purely personalone. In Volume 
IX of Halsbury’s Laws of England, at page 
232, a erime is said to be “an unlawful ast or 
default whioh is an offensa against the publie, 
and. renders the person guilty of the act 
or default liable to legal punishment. While 
a srime is often also an injury to a private 
person, who has a remedy in a oivil action, 
it is as an act or default sontrary to the 
order, peace and well being of sosiety that 
a @rime is punishable by the State,’ The 
offence under seotion 323, Indian Penal Code, 
‘ia one whieh causes injury to a private 
person and if is as well an offenos against 
the publio, and onee a Oourt has legally 
commenced oriminal proseedings *against a 
person acsused of an offence, the prosesdings 
‘must go on nnless and until they came to 
an end in oneof the ways detailed above by 
‘dissharge, acquittal or sonviction of the 
aseused, £ 

Mr, Herbert points ont that it is the 
practise of this Court in hearing appeals 
from convictions under sestions 802 and 
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mitted toalter the oonvistion to one under 
ssotion 325, or even in some oases to ong 
under sestion 322, Indian Penal Code. He 
has also referred to the sase reported as 
Emperor v. Sultan Singh (5) where thred 
persous were assaulted by three others with 
ci aa that one of the persons assaulted 
ied, 

The survivors sompourided the offense 
which was held to be one onder agetion 323, 
Indian Penal Oode, with their assailants, but 
it was held that it was not sompetent 
to the survivors to compound the oasg 
in respect of the injury eanced to the 
deceased persor, even if the offenee some 
mitted amounted to one under seotion 323, 
Indian Penal Oods, and a re-trial was ordered. 
In other words, the Judges held that even 
if an offence under section 323 had baen 
committed as regards the deseased person 
the offence conid not ba somponnded and 
that the asensed ware-liable to punishment. 
I would, therefore, hold that criminal pro- 
ceedings onoe legally instituted, whether 
upan a complaint or otherwise, do not ter. 
minate or abate merely by the death of the 
somplainant or the person injured, and ‘would 
Sign the petition of Hazara Singh and Sohan 

inga, 


Onevis, J., (December 16, 1920,)—I ooneur 
and have nothing to add, The petition 
of Hazara Singh and Sohan Singh is 
rejected, | i 


Petition rejected, 


(5) 4 Ind, Cas, 24; 31 A. 606; 6 A. : 882 
T ; GA. L, J; 883 10 Cx, 


PATNA HIGH COURT. 
Criminar Revision No, 426 or 1920, 
November 1, 1920, 

Present Mr, Justico Jwala Prasad, 
DEODHARI MAHTO--PETITIONER 
versus 


EMPEROR— Opposite PARTY, 


Penal Code (Act XLV of 1860), s. 417—Cheating 
what constitutes—Money paid to creditor—Creditor, 


refusal of, to return bond—Offence, 


304, Indian Penal Code, when it ‘is of 
opinion that a lesser offence has been oom- 
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In order to constitute the offence of cheating it 
is essential, in the first place, that the person who 
delivers'property, should have been deceived before 
he‘ makes delivery and, in the second place, that 
he should have been induced to doso fraudulently 
ov dishonestly. The deception may be by words or 
‘by conduct. [p. 922, col, 2.] | 

Accused lent a sum of money to the complainant 
and got the latter to exeoute a bond. He also gave 
the complainant a kamiati parcha in respect of 
his homestead land. After some years, the com- 
plainant paid the money back to accused, but the 
latter refused to return the bond until the kamat 
parcha was returned to him : 

” Held, that the accused could not be convicted of 
the offence of cheating under section 417 of the 

Penal Code. [p. 924, col. 3.) 


Criminal revision against the order of the 
Deputy Commissioner, Palamau, dated the 
94th Avgust 1920, sonfirming in appeal the 
sonvistion and sentence of the Deputy 
Magistrate (with second Class powers) of 
Palamáv, dated the 24th July 1920. 

. Mr, 8. N. Datis, for the Petitioner. 


“ JUDGMENT.—The petitioner has been 
aonvisted under section 417 of the Indian 
Pénal Code by the Magiatrate of Palamau, 
éxersising second olaes powers. The convistion 
has been upheld by the Deputy Commis- 
sioner. ` i 
.. The somplainant had exesuted a kamiatt 
bond on a stamp paper, eight or nine years ago, 
foran advanee of ‘Rs. 15, On the 10th of 
“Tune 1920 the complainant paid the petitioner 
‘Rs. -22, the amount of the bond with 
“interest, The complainant ra‘urally expested 
that the bond would be returned to him 
and the aseused after taking money went 
inside his house to fetch the bond. The 
bond was, however, not raturned and the 
‘oomplainant was told by the agouced that 
the kamiati parcha of his homestead must 
also be returned before he sould get the 
bond. While acsapting the servises of the 
accused under the kamiat? bond in questioz, 
the complainant had got settlement of the 
homestead land ont. of the accnsea’s 
holding. x 

The complainant forthwith went to the 
Magistrate and lodged his somplaint the 
next-day: ` 

Oo the 20th June a warrant of arrest 
of the aseused was sent for execution to the 
Sub-Inspestor of Police. The bond was 
returned by the sooused to the complainant 
on the 2 st and the accused sppeared in 
‘Qoart cn the 2erd, 
Mee 
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The accused pleadad not guilty, but admitted 
rexsipt of the money and explained hia 
failure to return the bond on assonnt of 
his son baing away who had with him key 
of the bisket containing the bond. He 
also pleaded premature raturn of the money 
in Asadh, whereas ascording to the stipulation 
in the bond the money was to be paid back 
in the month of Magh, and that the 
oomplainant’s giving up services in the 
month of Acudk when agricultural opera: 
tions commense, was insonvenient to the 
accused. a 

The Magistrate held that the aseused in 
refusing to return the bond after reogipt of 
the money was astuated by a motive to 
retaliate for the insonvanisnes caused to him 
by the sopmlainant returning the money 
before its due date and giving up services 
in Asatdh, and was, therefora, guilty of having 
practised desaption and having a fraudulent 
intention, and ascordingly sonvicted him of 
sheating undef section 417, Indian Penal 
Code. 

The learned Deputy Oommissioner took 
the same view He replied to the argument 
on bshalf of the acoused that the facts 
proved did not osonstitute an offense of 
heating, by holding that the nasused by 
sonsenting to reseive the money did in fast 
induse the somplainant to believe that he 
wonld return the bond and that it was 
olearly under this belief that the eomplainant 
‘paid the money, and that it wasnot necessary 
that the inducement shonli have been by 
expresa words. 


The question for determination ig, whether 
‘the fasts found in this oase constitute an 
offence of sheating. Aosording to the 
definition of the term given in seetion 415 
of the Indian Penal Code, it is essential, in 
the firat plaoe, that the person who delivers 
property should heve been deceived before 
he makes delivery and, in the second place, 
that he should have been indused to do so 
fraudulently or dishonestly. The deception 
may be by words or by sondust vide Khoda 
Bux v. Bakeya Mundari (1) and Ramanoth 
Kalapahar v. King-Emperor (2). In this view 
the learned Deputy Commissioner is pər- 
fectly right. As to what is suffieient to 
constitute deception must be desided in each 


(1) 82 C. 941; 9 C. W. N. 1008; 2 Cr. L, J. 764. 
(2) 20.1 J. 524; 3 Cy, D. J, 160, 
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ease on its merits,as held by Woodroffe, J., in 
the latter oase, 

In the former sste, the asensed after 
reasiving fhe mortgafe-money handed over 
to an illiterate messenger of the oomplainant 
a bogus unstamped bond instead of the 
real zargeshgi deed, and is was held that there 
was a olear misrepresentation and fraudulent 
intention. 

In the latter, the oase of the proseontion 
was that the aconused after receipt of the 
money returned a forged unregistered bond 
saying that it was the real bond. Rampini 
and Mookerj’, JJ., differed -in their views 
aa to whether this would constitute cheating. 
The oase was referred .to Woodroffe, J., 


who agreed with Rampini, J., and held that 


the faote, if established, would sonstitate 
cheating, but on merits he held that the 
fasts were not established. 


These cases do not approach in any way 
to the facts of the presené case. Later 
op, in the oase of Kumeda Oharan Ghose 
v. Emperor (3), Holmwood and Sharfud.- 
dir, Jd., in the siroumstanses very nearly 
similar to the present sase, held that the 
offense of cheating was not established, 
In that oase the complainant who was a 
tenant on bad terms with the asoused, his 
landlord, was sent for by the landlord 
and was asked to pay rent, and aseordingly 
the rent was paid. The somplsainant’ left 
for home to feteh money requesting the 
acoused and his gomashta to have in the 
meantime his dues worked out and dakhlus 
freseipts) written. He returned soon with 
Re, 90 and paid the same to the acansed 
who drove him saway refusing’ to give 
dakhals or return the money until Rs, 25 
more was paid by him to make the sum 
of Rs.!0, the said amount of Rs. 25 having 
been taken towards swaaeshi subscription. 
It was held that there was no subsequent 
misrepresentation but only an illegal demand 
.And that the oase did not some” within the 
purview of ihe sriminal law. The. case. of 
Khoda Buz v. Bakeya Mundari (1) was 
observed by their Lordships, to baye gone 
so far as the law could possibly be taken in 
the direstion of.misrepresentation by sonduot 
and was further distingnished cn the ground 
that there was a positive eonduat to show 


| (3) 15 Ind, Cas, 656; 150. L. J. 515; 18 Cr. L. J. 
612, 
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fraudulent intention, namely, the return of 
a. bogus unstamped bond to an illiterate 
messenger. We have only “to substitute 
the words “kamiati bond” for the word 
“dakhlas” and the words “bomestead, 
parcha” for the words* “Ra, 25” and it would 
at onae be obvious that the facts of the oase of 
Kumeda Oharan Ghose v, Emperor (3) quoted 
above are exactly similar to the present one, 
Here the accused took the money indusing 
the complainant to believe that his kantati 
bond would be retorned, but instead of 
returning the same he demanded the 
homestead parcha whioh the complainant had 
obtained from the Settlement Department. 

As held by the Magistrate, this ‘‘homesteadq” 
was settled with the oomplainant ont of 
fhe aconaed’s holding while accepting the 
services of tbe ascused. Thus the homestead 
land originally belonged to the acouaed 
and was carved out and settled with the 
complainant as a part of the agreement 
entered into by the eomplainant and as set 
forth in the kamiaié bond for and in 
consideration of the servises of a kamia to be 
rendered by the somplainant to the asovsed, 
The complaicant paid the money and wanted 
back the bond in order to dissolve the 
agresment, which was’ the ‘object of the 
transaction whioh is the subjeat of the trial 
in the present case, Although it may not 
have been stated at the time of negotiation 
for the retura of money and the bond, 
the return “of the homestaad land was a 
natural concomitant of the eessation of the 
relationship betwean the parties. The acaus. 
ed sould very well demand return of the 
parcha with respest to the homeatéad 
granted by the Settlement Department, on 
the basis of which the eomplainant wanted 
to hold on despite the aosused, Ag held 
by the Magistrate, the giving of the parcha 
‘would certainly have meant a transfer of 
the land oovered by it bask to the acauced. 
The faot that the archa showed that the 
eomplainant was recorded as a ratyat. in 
reapsot of the homestead” direst under 
the malik would not affeeé the right of 
the assused to demand the land” bask 


‘whioh was given to the complainant in 


lien of and as 48 oonsideration for the 


‘services to be rendered as a kamia. In 


any oase, the acsused sould tone fide bolieva 
that he was entitled to haye the homestead 


jand and the parcha bask from the soni- 
ae a ` ` ` a 
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plainant. In this view the demand for 
the parcha was not illegal and was af 
leas§ under a bonz fide balief. Thare is 
yo question of dishonesty in the matter, 
or the ascased reseived the monsy and 
retained it as legally being due ualer the 
bond. There was no wrongful gain to 
himself or wrongfal loss to tha o mplainani. 
There could also be no frandnolent sonduat 
on his part in demanding the parcha from 
the somplainant, . Ha must have known 
his position with respest to the homestead 
and the terms upon which he got the land 
from the acoused. He sould not possibly 
have been deseived by the demand of the 
parcha by the saocased when he wanted 
to sever his oonnestion of eight or nine 
years with the asoused cnoe for all, The 
somplainant was not in any way, deceived 
by any previous indusement to him by 
the subsequent demand of the parcha 
= whioh may not have .been told to him 
at the time that he understood that the 
money was to bs paid and the bond was 
to be returned, for, as observed above, the 
return of the parcha, or at least the 
demand of it, was a nesessary sequence of 
the severance of the sonnestion between 
the parties. This puts the oase mush higher 
than the ease of Kumeda Oharan Qhose 
v. Emperor (3). The two necessary ele» 
ments constituting sheating under sestion 
415 of the Code and as set forth-at the 
outcet of this judgment are wanting in 
the present ease. The Courts below have 
not eonsidered the oase from this aspeot. 
To my mind, judging the oase on its own 
merita and siroumstances, the asoused is 
not guilty of ohaating of -whioh he has 
been sonvisted. Far less is he guilty under 
sestion 403, Indian Penal Code, of misappro- 
priation of the money or of the reosipf, 
inasmuch as it was his just due without 
any tinge of dishonesty in it Still less 
would the assuseđ, be guilty undar sestion 
‘383, Indian Penal Code of extortion, for 
the money.was paid by the complainant 
not in sonsequense of his having been put 
‘in fear of any injury. There was no threat 
by the asoused to dishonestly induce the 
complainant to return the parcha for the 
homestead land. I do not agree with the 
view taken by the learned Deputy Commis- 
‘sioner that if the asonsed was not guilty 
‘of sheating under sestion 417 he was at 
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least guilty of misappropriation under section 
403, Indian Penal Code, or extortion under 


- section 383, Indian Penal Code, I do not 


also agree with him that the assure] soald 
ba straight away sonvisted withont any 
in’ 01439 the 
oharga of ah sahing wulan ha was asllad apot 
to mast, failed. i 

I havs giva my bab erasilaration to 


“tha case and its siraumitbaness,‘aid T do 


not think, in the oonslading words of 
Holmwood, J., inthe ease of Kumeda Okaran 
Ghose v. Emperor (3), that ths asoused oomas 
within the purview of ths eriminal law, 
Ths rasult is that tha oonvietion ofand 
the sentenss pissed on the assujead area 
sab asida and tha  pətitionar is ‘ast at 
liberty. ; : 
Oonviction set asids, 


LAHORE HIGH COURT. 
Crimtnat Appsat No. 497 or 1920. 
Novemar 5, 1920. ` 
Pressnt :—Mr. Justioe Shadi Lal ‘Ohiaf 
Jastice, and Mr, Jasties Leslie-Jonss, 
EMPHEROR—Appaonant 
tersus 
SAMAND AND OTHERS — Å COU3ED — 


RESPONDENTS. 

Criminal Procedure Code (Act Y of 1898), s. 417 
—Appeul from acquittal--Trial Court, finding of, 
value of—Appellate Court, interference . by, when 
justified, 


Ifin an appeal from an acquittal the evidence is 
all oral and its credibility ig a mere matter of 
opinion without involving other considerations, 
the opinion of the Cour? which heard the witnesses 
must be treated as almost conclusive. [p, 926, col, 1.] 

The indications of mistake must be obvious, or the 
evidence too strong to be rejected, before the Appel: 
late Court will interfere, [p. 926, col. 2.] 

Criminal appeal from the order of the 
Sessions Jadge, Jhelam, dated the Llth Maroh 
1920. i 
Sardar Mshtab Singh, S. B, Pablio Pro. 
seoutor, for the Appellant. 

Mr. Morton, for Raspondents Nos. 3-to 8.. 

JUDGMENT.—The Sassions Judge of 
Jheldm, sonsurring in the unanimona opinion 
of the Assessors, has acquitted eight parsong 
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who were sharged with the murder of one 
Malak, an Awan of mauza Ransial, in the 
Jhelum District. Against the order of 
acquittal the Losal Government has prefer- 


red an appeal under section 417, Oriminal- 


Prosedure Code, and. we have heard the oase 
agrued at length by the Pablio Prosesutor 
for the Crown and Mr. Morton for the 
` respondents. 


. Ib appears that the village of Ransial is 
populated by turbulent people, and that the 
Awans residing there are divided into factions. 
It is sommon ground that there was con» 
siderable bitterness between the deseased 
and’ the witness Mian Khan on one side, and 
all the aseused or, at any rate, the majority 
of the asoused, on the other, This enmity 
is a “double-edged sword whish outs both 
ways. Whils it is put forward by the pro- 
ssoution as an adequate motive for the orime, 
it ig relied upon by the defenses as fornishing 
the reason for falsely 
asoused, A perusal of the judgment of the 
learned: Sessions Judge make: it selear- that 
the dominant idea in his mind was that the 
relatives and friends of the deaeased. had 
spread their net much too wide, and had 
tried to fasten the charge upon their enemies 
irrespestive of the question whether they 
actually participated in the assault on the 
decsased, ` 

There can be no doubt that the deceased 
Malik was subjesied toa brutal assault on 
the 5th January 1920, a short time before 
sunset, just when he was entering the village 
abad? after paying a visit to his daughter in a 
neighbouring village, The medisal svidense 
shows that the vietim reseived a very large 
number of insised wounds, and that his 
skull was fractured. 


It is beyond dispute that be sueoumbed to 
the injuries within an hour, 

Now, eight persons were’ named as the 
perpetrators of the erime, and their names 
were disolosed in the report which was made 
to the Sab-Inspestor within a few hours of 
the oseurrence. The prosecution have per- 
sisted in the version that all the eight persons 
were acting in sencert and participated in 
the fatal assault, In support of their case 
they have relied npon the evidence of five 
persons who profess to have witnessed the 
assault, and of four other persons who state 
that the viotim, when questioned ag to hig 
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assailants, repeated -in their presenoe the 
names of all the eight aceused. » 

We oonsider it unnecessary to enter into 
a lengthy disoussion of the evidence and the 
various points urged by the learned Counsel * 
on both sides in support of their respeotivg 
contentions. Sufficeit to say, thatsome of 
the reasons assigned by the Jearned Sessions 
Judge for distrusting the evidense for the 
prosesution dc not appear to be - altogether 
justified, but there san be little -donbt that 
the alleged eye-witnesses have repeated in 
almost identioal terms all the material facta 
in sonnestion with the assault. A perusal 
of their evidenee gives one an impression 
that they were deposing to a pre-arranged 
story. We are not prepared to say that the 
suspicion engendered in the mind of the 
Sessions Judge as to their being unreliable 
winesses was unjustified, more espesially 
when we find that they are not men of any 
status or respestability whose word could be 
implicitly relied upon. It is possible, nay 
probable, that some of the witnesses were 
present at or near the sosne when the assault 
took plaoe, but they did not impress the 
Sessions Judge favourably, and it is. very 
doubtful whether their evidence as to the 
culpability of all the sight persons ean be 
accepted at its face value, ; 

With régard to: the evidence: relating to 
dying declaration of the vistim,:it must ke 
rewembered that he had reseived so many 
severe injuries that it is doubtful whether he 
was in a fit condition to mention the names 
of all the assailants, It may ba that he did 
not lose eonsciousness at onee, but it is 
impossible to believe the story related by 
Azim Khan, Sarbarah lambardar, that the 
deceased repeated the process of mentioning — 
the names of all the eight assailants several 
times, and satisfied the ouriosity of every 
person who happened to some to him and 
make an enquiry as‘to the names of the 
perpetrators of the orime. This feat of 
memory, which eannot be easily performed 
by an illiterate person in his normal eoon- 
dition, was beyond the sapasity of a man 
who was in the agony of death and who 
admittedly expired within an hour. It is 
clear that the witnesses have tried to prove 
too muah, 

The probability is that some of the aseused 
took part in the assault, but the proseontion 
haye spoiled their case by implicating all 
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the persona against whom the relatives of 
the deseased® had some sort of grudge. 
Indeed, the Polise diaries show that several 
persons informed the investigating officer 
“that only five men were sonoerned in the 
assault and that the remaining three were 
innocent, It must be remembered that it 
is by no means a rare phenomenon to find 
that' a person taking advantage of the 
éommission of a crime makes an attempt 
to implicate all his enemies irrespective of 
the question whether they are innocent or 
guilty, but such an attempt often ends ina 
dismal failure, So faras the judicial record 
is conoerned, the oase for the prosesution 
againat all the aconsed stands exactly on the 
same footing, and there is really nothing 
to justify any discrimination. As we are not 
prepared to dissent from the view of the 
learned Sessions Judge that it has not been 
proved that all the persons participated in 
the assault, we havd no alternative but to 
assept the oonslusion reached by him in 
favour of the accused. 

“An laid down in Emperor v. Ohatiar Singh 
(1), the Court of first instance which 
has the witnesses before if, has a great 
sdvantage over the Conort of Appeal whioh 
deala with the evidence second hand. Great 
regard is, therefore, as a rule, paid to the 
opinion of the first Court on the oral evidense, 
and a Court of Appeal is ordinarily reluctant 
to differ from its opinion, unless for sogent 
reasons. These sonsiderations apply with 
greater force to an appeal from an acquittal, 
and naturally the Oourt is shary of disturb. 
ing a finding of the first Oourt rejesting the 
evidence against the aceused as unreliable 
and declaring his innocence. The same 
judgment further lays down the salutary rule 
that ‘‘the findings of faot of a Court whioh 
bas the evidence before itself, is ordinarily 
entitled to great weight and should be set 
aside by the Court of Appeal only when the 
indisations of mistake are clear, and this is 
spesially true in oases where the finding is 
in favour of the scsused’s innocense. If in 
auch a sase the evidence is all oral and its 
credibility is a mere matter of opinion with- 
out involving other considerations, the 
opinion- of the Court whioh heard the 
witnesses must be treated as almost sonslu- 
sive, Again, if the evidence is sush that 


| (1) 7 P. B. 1904 Cry 97 P, L, R, 19041 Or, L, J 
781. l 
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Opinions may reasonably vary as to its worth 
the Court of Appeal will hardly adopt- the 
view adverse to the ascased and believe the 
evidence as to his guilt, whioh the lower 
Court has disbelieved,-and take upou itself 
to ret aside the verdiet of acquittal. The 
Indisations of mistake must be obvious, or 
the evidence too strong to be rejested, before 
the Court will interfere,’ Here we have 
got not only the opinion of the Assessors but 
also the sonsidered sconslusion of an ex- 
perienced Sessions Judge, and the more fast 
that some of the reasons assigned by him are 
souched in faulty language, or not fally 
justified, does not, in our opinion, sonstitute 
an adequate ground for setting aside the 
order of acquittal. Weare not prepared to. 
hold that the indications of error ine the 
order of aoquittal are clear and unmistakable, 
and after bestowing our oareful and anxious 
consideration upon the entire material before 
us we hold thft the present oase does not 
fulfil the test laid down in the above 
ruling. ; 

We assordingly dismiss the appeal and 
direst that the respondente, who were arrest- 
edunder seotion 427, Criminal Prosedure 
Code, pending the desision of the appeal, be 
released forthwith, 


Appeal dismissed 


PRIVY COUNCIL. 

ÅPPEAL FROM THE Mapgas Higa Cover, 
` Deoentber 9, 1920. 
Present:-~Visoount Oave, Lord Moulton, 
Lofd Sumner and Sir John Edge. 

SAYYAPUREDDI CHINNAYYA DHORA - 
AND OTHERS—~APPELLANTS 

versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1880), ss, 59, 804—Cul. 
pable homicide not amounting to murder—Punish.« 
ment—Transportation for fourteen years, sentence of, 
legality of ~Appeal to Privy Qouncil—Procedure. 


Where an offence is punishable with transportation 


for life or imprisonment for a term of years, seo. 
tion 59 of the Penal Code does not authorise @ . 
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sentence of transportation for a term of years ex- 
ceeding the maximum term of imprisonment to 
which the offender is liable [p. 923, col. L] 

The appellants were convicted by a Sessions Judge 
of culpable homicide not amounting to murder 
under section 804 (1) of the Penal Oode and sgen- 
tenced to three years’ rigorous imprisonment. On 
an application for enhancement of sentence, the 
High Court enhanced the sentence to transportation 
for 14 years ; 

Held, that ten years being the maximum term 
(short of life) for which the appellants could be 
sentenced to transportation, the case should be 
remitted to the High Court with instructions to 
pasa sentence according to law. [p. 928, col 2.] 


Oonsolidated appeals by special leave 
from a judgment of the Madras High Conrt, 
dated the 20d Desember 1919, affirming 
the sonviction of the - appellants under 
section 304 of the Indian Penal Code by 
the. Sessions Judge, Vizagapatam, and 
enhancing the sentensoss passed upon them 
from three years’ rigorous imprisonment to 
transportation for 14 years. 


od 
FAOTS of the oase suffisiently appear 


from their Lordships’ judgment aud from. 


the foregoing headnote. The learned Judges 
of the Madras High Oourt (Bakewell and 
Phillips, JJ.) expressed the view “thata 
charge under section 302 of the Indian Penal 
Gode should have been framed”, 

. On this appeal 


Messrs. Dunne, K.O and Narasimham, for’ 


the Appellants, submitted that the High 
Uourt had no jurisdiction to pass the 
sentences which they bad passed. Exsept 
under sestions 121A and 124A there was no 
power under the Indian Penal Oode to 
pass a sentenoe of transportation short of 
life, except under sestion 59. On the true 
construstion of section 59, unless the sentence 
is for life the period of transportation oan- 
not exceed the maximum term: of imprison- 
ment to which the offender oan be sen- 
tensed. This has besn rbpeatedly laid down 
in India: 

Queen v, Rughoo (1), Queen ¥. Joseph 
Meriam (2), Queen v. Natada (3). 
. The maximum term of imprisonment for 
offenses under section 304, Indian Penal Code, 
is fixed by that seation at 10 years. The 
present sentence, (14 years) is illegal and 
should be set aside. We submit that the 
matter, cannot’ be remitted to the High 

(1) (1864) W.R, Or. 39, 

(2) 10 W. R. Or, 10; -L B, L. R, A, Cr, J. 5; IInd, 
Deo. (N. s.) 271, 

(3)11_ A, 43; 1JInd. Dec. (N, 5.) 29, 
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Court, sinse that Court is functus oficio, 
and there is mo statutory provision giving 
that Court or the Sessions Oourt further 
jurisdiction. (As to the revisional powers df, 
the High Court, referanae was made to the 
Code of Criminal Prosedure, Aot V of 1898, 
sestions 419, 423, 439). 


Sie Erle Richards, K. 0., and Mr, Kenworthy 
Brown, for the Respondent.—It is admitted 
that the High Court could have transported 
appellants for life, and they expressed the 
view that the osharge should have been 
under section 302 (murder) for whish 
transportation for life isthe minimum penalty, 
Evev, therefore, if the sentences passed were 
irregular, there was no such substantial or 
grave injustice as to make the oase one in 
whioh the Board could advise His Majesty's 
interference, Dillet, In re (4). 


[Their Lordships’ referred to Dal Singh 
v. Emperor (5) and Ibrahim v, Emperor (6) }, 


But, further, the Indian oases sited are 
not binding on this Board, and we submit 
that when transportation for life is allowed 
a sentence for a shorter period is admissi. 
ble. Section 511, Indian Penal Cade, pro- 
vides for having the terms of transporta. 
tion in the sase of attempts, and sestion 
57 provides for saloulating frastions of a life 
sentenss, 

If the Board think the appeal should be 
allowed, it is an impossible result that appel- 
lants should go free. There are three alter. 
natives :— 


(1) The order made on revision oan be set 
aside, leaving asthey stand the affirmed oon- 
viction and the sentenoe passed by the Ses- 
sions Judge, , 

(2) The Board oan remit the oase to the 
High Court, indicating their view of the law. 
This is a course frequently taken in givil 
matters. In an analogous sase, arising out 
of the jurisdiction of the House of Lords in 


(4) (1887) 12 A. O. 459; 66 L. T. 815. , 
oe 0.0. 241. ick ate 
5) 89 Ind. Cas. 811; 441, A. 18%; 15 A. LJ. 4 
1 P. L. W. 661; 19 Bom. L. R. 610; 21 0. W N Abs 
26 0. L.J. 18; 6L,W.71; 22 M. L. T.31]; (1917) 
M. W. N. 622; 18 Or, L. J. 471; 33 M. L. J. 665. 44 
O. 376; 11 Bur. L. T, 64; 18 N. L. R. 100; 88 L 3. P 
0, 140 116 L, T. 621; 618. J. 35l; 33 T, L. R. 249 

| (6) 28 Ind. Cas. 678; 18 C. W, N. 705: 18 Cr 
326; 1 L. W, 989; (1914) A. C. 599; 111 7, e 36 
T, L, R., 883; 83 L. J, P. 0, 185 (P. C.) i 
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Criminal Appeals, this prosedure has been 
followed, Rez v. Ball (7), 
That sase was stronger than here, bhesause 


by writ of error the whole  sonviction 
find sentence there oculd have been set 
aside, 


°(3) Or the Board can itself advise His, 
Majesty to reduse the asntenss to ten 
years, 

Mr, Dunne, K..C., in reply.—This being a 
matter of want of jurisdiation, it is no answer 
to say that there is no subitantial injusties 
done. 


JUDGMENT. 

Vucoust Oave.—The appellants were opus 
visted under sestion 504 (1) of the Indian 
Penal Cole of sulpable homiside not 
amounting to murder, and wera sentensed 
by the Sessions Judge of V'zigapatam to 
rigorous imprisonment for thres years, On 
appeal to the High Court of Judicature af 
Madras, that Oourt ‘affirmed the sonviction 
and, on the applisation of the Pablis Pra. 
seoutor for revision of the sentences, enhana- 
ed the sentences to transportation for 
fourteen yeara. Leave to appsal to His 
Majesty in Oouncil having been obtained, 
it was contended on behalf of the appellants 
. thatthe High Court bad no jurisdistion to 
impose a sentence of transportation for four. 

n years, 
ga a 304° (1) of the Penal Code 
authorises a sentence of “transportation for 
life or imprisonment of either desoription 
for a term whioh may extend to ten yeara”; 
and sestion 59, whieh applies to every 
ease where an offender is punishable with 
imprisonment for a term of seven years 
or upwards authorises the Oourt whioh 
sentences such offender, instead of awarding 
sentence of imprisonment, to sentence the 
offender to transportation for a term not 
less than seven years and not exaceding 
the term for whioh by the Code he is 
liable to imprisonment. These provisions 
have been oonsidered in several sases in 
India; and it bas been uniformly held that, 
while they authorise a sentence of transports- 
tion’ for life, they do not empower a 
Court to impose a sentenee of transporta- 
tion foe a term of years exeseding the 
maximum term for whieh a sentenee of 

.0. 47; 80 L. J. K, B. 691; 103 L. T 
day eae ie box 0, ©, 866; 55 8, J. 189; 27 
TL, R 162, | 


INDIAN OASKS, 
SAYYAPUREDDS OHINNAYYA DHORA b, EMPEROR, 


th 


(1921 


imprisonment can be imposed, namely, ten 
years. Their Lordships agree with these 
decisionr, and it remaing for them to consider 
what advise they should tender to His 
Majesty in the present case. 

Their Lordships were invited by Counsel - 
for the Crown to apply the rule which has 
been repeatedly laid down by the Board 
that, “His Majesty will not be advisad to 
review or interfere with the sourse of 
criminal proceedings unless it is shown 
that by a disregard of the forma of legal 
prosess or by some violation of the 
prinsiples of natural justiss or otherwise 
substantial and grave injustices has been 
done” [Dillot, In re (4)] and to say that, 
as the offence in this oase was grawve, 
and the appellants might justly hava been 
sentenosd to transportation for life, the 
sentense of transportation for fourteen 
years, though irregular, should ba allowed 
to stand. Buteit appears to their Lordships 
that as in this sane the sentense is found 
not to be authorised by law they must 
hold that there has been substantial injus. 
tice, for the sentense may involve the ine 
carceration of the appellants daring many 
years withont legal authority. Althongh 
the crime committed was, no doubt, of a very 
grave character, and it may be that the 
High Court, if the legal objection to a gene 
tence of transportation for fourteen years 
had been brought to their notiee, would 
have passed a life sentence, their Lordships 
sannot assume that this would have 
been done, and it is no part of their 
duty toconsider whether a higher sentence 
than that aotually passed should or might 
justly have been inflicted, 

Their Lordships will humbly advise His 
Majesty that the ease be remitted to the 
High Oourt of Judicature at Madras with 
instrustions to pass a sentense according to 
law. 

Case remitted, 


Solistor for the Appellants, —Mr, Douglas 
Grant. 

Solicitor for the Respondeat,—The Soltotior, 
India Office.  . . 
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PATNA HIGH COURT. 
| Appeal FROM APPRLLATE Dzoran No. 965 
DaN oF 1928, 
November 15, 1920, 
Present: —Mr, Justice Das and 

Mr. Justise Adami, 
“Babu RAM KRIPAL SINGH— DEFENDANT 

No, 1— APPELLANT 

LETSUS 


HANUMAN SINGH AND ANOTHER— 
Pusinilres ann. PANDIT SINGH AND CTHERS 
DEFENDANTS — RESPONDENTS, 
Riparian owners, rights of—Natural and artificial 
streams, diference between—Water spreading itself 


along fields and àgain running in definite channel, 
whether stream, 


The rights of riparian owners to natural streams 
are somewhat different from their rights to water 
flowing through artificial water courses. The 
natural rights do not depend upon a grant or 
upon the ownership of the soil of the stream, but 
. are jure nature incident to the ownership of the soil 
of the land abutting upon the “stream. ‘The 
rights to water flowing through artificial water 
courses are rights of, easement, and must rest on 
some grantor arrangement, either proved or pre- 
sumed, from, or with the owners of the lands from 
which the water is artificially brought, or on some 

other legal origin. [p, 929, col, 2 p. 930, col. 1] 

’ The proper inference from the user of the water of 
a natural stream though flowing in an artificial 
channel is that the artificial channel had been 
originally constructed upon the terms that all the 
proprietors of lands situated on the artificial channel 
should have the same rights in regard‘to the use of 
the water as they would have had if the stream 
had been a natural one. [p. 930, col, 2.] 

Where the channel of a stream continues as a 
definite water course up to a certain point, and 
then spreads along certain fields, but on emerging 
from those fields it again runs as a definite water 
course, the identity of the water is not destroyed and 
it remains the subject of riparian rights. [p. 980, col. 
2; p. 931, col. 1.) 

Appeal from a desision of the Subordinate 
Judge, Second Court, Gaya, dated the 22nd 
Jane 1920, affirming that of the Munsif, 
Firat Court, Gaya, dated the 10th April 1917. 

Messra. S. M. Mullic’s and Sambhu Saran, 
_ for the Appellant, 


Mr, Ragho Prasad, for the Respondents. 


JUDGMENT, 

Das, J.—The plaintiffs olaim the right 
to irrigate their lands in Mouzı Barunda 
Rampur by means of a natural water shannel 
issuing out ofa hilland running into the 
plaintiffs’ Pokhur No. 1643, and seek to 
restrain the defendants from ereating bun Ms 
ab the plases marked in the skatoh map 
filed {with} the plaint 9 as to depriva the 
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plaintiffs of the advantage of the flow of 
the water in their own lands. The Conris 


below have conourrently some to the son: | 


clusion that there is a defined water shannel 
from the hill up ta the Pokhur, exoept in 
two bloaks of paddy fields referred to in the 
judgments of the Oourts below, and have 
granted the plaintiffs a desree substantially 
as claimed by them. Upon thie, two 
arguments have been advanced before us 
on behalf of the appellant: first, that the 
stream emptying itself in the plaintiffs’ 
Pokhur is, on the allegations of the plaintiffs 
made inthe plaint, only an artificial stream 
and that the plaintiffs have no right to the 
water in the natural stream whioh terminates 
in the defendants’ landr, and does not flow 
by the plaintiffs’ landis and, secondly, thrt 
the rights of riparian owners cannot be 
claimed by the plaintifs sinee, on the 
findings of the Courts hbslow, there -is no 
defined water channel in the two blooks of 
paddy fields mentioned in the judgments. 

I will deal with these, objestions in their 
order, The first objection is based on the 
allegations in the plaint. These allegations 
are, that there is a natural stream from 
the hill up to the Bundh No, 327, whish, ib 
may be stated, is situated in the defendants’ 
lands; that the Bundh No. 327 was sonstruoted 
at a time beyond living memory when the 
ownership of the lands, now belonging to 
the plaintiffs and the defendants, was in 
the same proprietors, and it was constructed 
so as to divert the water into a Pyne No. 322, 
that flowing into the Pyne No. 322, the straam 
parses through plots Nos. 258, 314, 305 and 
306, when it is again diverted by Bundh 
No. 301; that, being diverted by means of 
Bundh No. 301, it flows into Pyne No, 302 
and, passing through plots Nos. 1702, 1634, 
and 1639, it empties itself in plaintiffs’ 
Pokbur No, 1643. These are the allegations 
in the plaint, and the defendants argue that 
the plaintiffs cannot slaim the natural rights 
of riparian owner in respect of the natural 
stream whioh oame to an end at Bundh 
No. 327 and never passed the plaintiffs’ 
lands. Now, it may be soneeded at onsa 
that the rights of riparian owners to natural 
streams are somewhat different from their 
rights to water flowing through artiGsial 
water courses. The natural rights do not 
depend upon a gravt or upon the ownership 
of the soil of the stream, but are jurs 


+ 
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nature incident -to the ownership of the 
soil of the“ land abutting upon tbe stream. 
The rights to water flowing through artificial 


e water courses are rights of easemente, and 


must rest on some grant or arrangement, 
from,- or with 
the owners of the lands from which the 
water is artifioially brought, or on some 
other legal origin. The defendants say as 
follows to the plaintiffs: “On your own 
allegation in the plaint we are the owners 
of the lands abutting on the natural stream 
and you are not. It may be that you 
have acquired some right by easement 
to the use of such water ss flows in the 
artificial stream ranning into your Pokbur, 
but bow oan you restrict us in the use of 
the water in the natural stream as to whioh 
you have no sort of right P” 

Now, it seems to me that the fallacy 
in the ‘whole argument is in assuming 
that the stream pasting through the plaintiffs’ 
land bas a different entity from the stream up 
tothe Bundh No, 327. The natural stream 
does not come to an end at Bundh No, 327, 
but is merely diverted to another direstion 
by human agency. The stream may he 
and probably is an artifioial stream as 
it empties itselfin the plaintiffs’ Pokhur, 
but the problem oan only be solved, not 
by assigning a particular name to the 
stream, but by asking ourselves the ques- 
tion, what is the character of a stream, 
‘which in its inception is a natural stream 
and is afterwards diverted in a particular 
‘direction by artificial means P Does a natural 
stream, when it is diverted by the opera- 
tion of man into an artificial channel, 
‘retain or shange its original character P 
If it does retain its old obaracter, then 
the plaintiffs must succeed in the action, 
‘If it ‘ahanges its sharacter, then, so far 
as the important relief in this action is 
‘sonserned, they must fail, 

Fortunately for me, the point is coneluded 
by authorities. Sutcliffe v. Booth (1) seems 
‘to be the leading case on the subject. That 
was an action by one riparian proprietor 
against another for the pollution and diver- 
sion of a water course. The water course 
in question was undoubtedly artificial as 
it passed the plaintiffs’ land, but it was in 


‘its origin a stream and probably a natural 


ag ) (1868) 82 D. J. Q. B. 186; 9 Jur. (N. s.) 103%; 
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stream. On- motion for new trial, it was 
held that it was a misdireation to tell the 
Jury that if the styeam was artifisial and 
made by the band of man, the plaintiff 
had no. sause of ‘astion, In Nuttall v. 
Bracewell (2) Oltannell, 3B., in dealing 
with the rights of the parties as regards a 
atream which was natural in its origin, but 
had been diverted by the band of man 
into an artifieial shannel, said as fol- 
lows:— 

“í see no reason why the law. applicable 
to ordinary running streams should not be 
applicable to such a stream as this, for 
it is a natural stream or flow of water, 
though fowing in an artificial shannel. It 
may be that the osage of an entirely artificial 
stream, as one flowing from a mine for 
instanoe, would be different; but that an 
artificial stream may be onthe same footing 
as a vaturalove as regards the rights of 
riparian preprietors is held in Sutcliffe v., 
Booth (1).” To the same effest are Holker 
v. Positt (3) and Baily & Co. v. Olark (4) The 
law that I deduce from all -those cases is 
that the proper inference from the user 
of the water of a natural stream though 
flowing in an artificial channel is that 
the artifisial channel had been originally oon- 
structed upon the terms that all the proprie- 
tors of lands situated on the artificial channel 
should havé the same rights in regard to 
the use of the water as they would have 
bad if the stream had been a natural one. 
If that be go, then the plaintiffs, as ripari- 
an prcprietors, have an undoubted right 
to have the water oome to them without 
obstruction in its ordinary and acoustomed 
course, undiminished in flow, quantity and 
quality. I would aesordingly overrule the 
first objestion urged on behalf of the appel- ` 
lants. 

The second objection is equally without 
substanoe. Now, in order to dispose of tbis 
objestion, it is neeessary to remember that, 
on the fasts found by the Oourts below, 
the channel continued as a definite water 
sourse up to the paddy fields in question, 
that it spread itself along the fields, and 
that, emerging from thee fields, it ran again 


(2) (1866) 2 Ex. 1, 12 Jur, (N. s.) 989; 16.L.. T. (N. a) 
318; 86 L. J. Ex. 1; 148 R. R. 867: 4 H. & 0. 714. 
(8) (18731 8 Ex. 107; 42 L. J. Ex. 85; 21 W, R. 414, 
(4) (1902) 1 Oh. 649: 71 L, J. Ch, 306; 86 L. T, 
308; 50 W. R. 611; 18 T.L. B,-864, 
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as a definite water coruse until it emptied 
itself in the plaintiffs’ Pokhur. It is not 
suggested that the stream exhausted itself 
as a stream in entering the paddy fields 
in question. It is not suggested that the 
water dispersed itself over the fielda without 
a definite water courae so as to be regarded 
as drainage and surface water. If, indeed, 
the water had no definite sourse after it 
emerged from the fields and its supply, so 
far as the plaintiffs are sonoerned, was 
merely easual, the defendants would be 
entitled to get rid of it in any way they 
ohose. Bat that is not the oase here. In 
my -judgment, the identity of the water was 
not destroyed besanse it spread itself over 
the fields, buf must be held to have been 
prasprved on proof that on emerging from 
the field”, it ran in a definite sourse up to 
the plaintiffs Pokhur. That seams to be 
the effect of the deoisiona whish were all 
sonsidered in the learned judgment of the 
Madras High Oourt in Villuri Adinarayana 
y. Polimera Rimudu’ (5). In acsordanea 
with the desision of the Madras High 
Court in the casa jast sited, with whieh 
I entirely agree, I must overrule the son- 
tention advanoed on behalf of the appel- 
lante. 
I would dismiss this appeal with costs. 
ADAMI, J.—I agree. 
Appeal dismissed. 


. (5) 17 Ind. Cas. 648; 37 M. 804; 12 M. L, T. 687; 
24 M. L, J. 17, 


BOMBAY HIGH COURT. 
ORDINARY ORIGINAL Orvie JURISDIGTION ` 
MATRIMONIAL Suit No, 2927 or 1919, 
- Mareh 2, 1920. e 
Present :—Mr. Justise Marten. 
DAISY AMELIA BORGONHA— 
PETITIONER l 
VETEUB 
WILFRED CHURCHILL BORGONHA -— 


RESPONDENT. 
Divorce Act (IV of 1869), s 3 (1)—Divorce, proceed- 
ings for—-Partien residing within jurisdiction separately 
—~Qourt, whether has jurisdiction to hear petition, 


If both parties toa petition for divorce are resi- 
dent within the urisdiction of the Oourtat the time 
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of the presentation of the_potition, the. Court has 


. jurisdiction, under section 3 (1) of the Divorce Act, 


to hear the petition, notwithstanding that the parties 
are residing separately from each other. [p. 985, col, 
l . 


Mr. Campbell, for tbe Petitioner, z 

JUDGMENT.—This is a wife's petition fqr 
divorse on the ground of her husband’s 
adultery, oruelty and desertion, 

The sase is undefended but raises a ques- 
tion of some importanoe, viz., whether this 
Court has jurisdiction to hear a petition 
where the parties last. resided together out- 
side the jurisdiction, but at the date of the 
petition are residing within the juriadietion 
separately and not together. This depends 
on the direetions given in section 3 (1) of 
the Indian Divorse Ast, No. IV of 1869, 
as to whish High QOocurt petitions under that 
Act are to be presented, 

The point was not raised until after the bulk 
of the evidence had keen taken. I will 
assordingly deal with” the matter in the 
seme order, and state the facts first. 

The parties are domiciled Anglo Indian 
Christians of the Protestant faith. They 
were married at Agra on the Slat of 
Ostober 1898. They resided at various 
places after their marriage and finally at 
Muttra, whieh was the last plaee where the 
parties resided together. That place is out- 
side the jurisdiotion of this Court under 
the Indian Divores Ast. There is one shild 
of the marriage—a daughter now aged 13, 
and she is and has for many years past been 
maintained by the petitioner. 

The respondent deserted the petitioner 
about 1607, and thereupon the petitioner 
went to live at Agra with her parents tak- 
ing the ohild with her. For a time she 
lost all trace of her husband. In 1911 she 
took legal advice at Lueknow, and also 
asked the Poliee to trase her husband's 
whereabouts. In the course of that year 
she received information that he was at 
Mysore, and later on, that-he had left Mysore 
and gone to Madras, In 1913 the petitioner 
met ker husband at Luekoow, He then 
requested her to return to him and promis- 
ed to reform certain habits of his, The 
petitioner replied that be had so often broken 
his promises tbat she sould not rely 
on his word, but that if he did some and 
reform she would scnsider the proposal. He 
did not, however, some to Lucknow and she 
heard nothing more of him till 1918, 
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In June 1919, tbe petitioner obtained 
employment in Bombay and took up her 
regidence there, whioh she has continued up to 
the present date. She then ascertained that 
her husband had found employment in 
Bombay since 1915, first at the Military 
Hospital], Colaba, and subsequently on the 
R. I SS. Investigator, The oopy 
official records of the Indian Subordinate 
Medical Department (Exhibits J-l and J 2) 
to whieh the respondent belongs, show that 
though in 1907 the respondent admitted the 
existence of his wife and child, he suppressed 
that fact in 1916 and posed as a single 
mau. This is quite in keeping with what he 
appears to have done in 1911 judging from 
the letter, Exhibit E, whioh the peti. 
tioner received, viz, pretending his wife was 
dead and paying attentions to a girl in 
Madras on the footing that he was free to 
marry. As the result of enquiries at the 
R.I, M. Dookyard, the petitioner fourd that 
her husband had gone on leave to Bangalore 
to stay with his mother, She aocordingly 
went thece after him in August 1919, and 
had an interview with him, At that inter- 
view the husband lost his temper and atruck 
the petitioner and also abused her. Police 
Qourt proseedings followed in which the 
aharge of assault was sompounded, the hus- 
band apologized and an order for mainten. 
ance was made. In fast, the husband 
only paid one sum of Ra, 75 for maintenanse 
and has paid nothing since. 

. Later on, the petitioner obtained eertain 
imformation as to her husband’s adultery and 
on that information this petition was filed on 
the 25th September 1919. Subsequently, on 
further information, the petition was amend- 
ed and re-sworn on the Oth Ostober 1919, 
The original petition was served on the 
respondent on the 4th Odstober 1919 on 
board the Investigator, in Bombay Har- 
hour. The amendments in the pstition were 
gerved on the respondent on the 22nd Ooto. 
ber 1919 in Esplanade Road, Bombay, 

As regards the charges of adultery on 
Board the Investigator while in Dry Dook 
in Bombay in August 1917, and also on shore 
at Karachi in 1918, I-am quite satisfied that 
both these oharges are made out, It ia un- 
necessary for me to go into any details, but 


.as regards the latter charge, I think, it 


reasonably alear that the Madrassi woman, 
Maryammal, staying with the respondent at 
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Karashi is the same person as Maryammal, 
the writer of the Tamil post oard (Exhibit 
Hi, datad the 15th Augdst 1919, and address- 
ed to the- respondent at toe Government 
Doskyard, Bombay, ,whieh the petitioner 
saw on making enquiries there. I am also 
of opinion that the sharge of desertion is 
made ont, Farther, I think that the evidence 
is sufficient to establish the oharge of 
ernelty, 

The delay in taking the proseedings is, I 
think, explained, and I am satisfied that thera 
is nothing before me to lead one to suppose 
that there is anything in the nature of oon- 
nivanse or collusion in the oase. 

As regards the evidenes, I may state 
generally that the petitioner impressed me 
favourably on both ocosasions when she Was 
in the witness-box, and that I see no reason 
to doubt her evidenoea or that of the other 
witnesses, š 

That brings me to the point of jarisdis. 
tion which I hava referred to. That depends 
on the true oonstruotion of the following 
words in asotion 3, tře, (1), “In this Ast, 
unless there be something repugnant in the 
subject or context ....... In the oase 
of any petition under this Aot, ‘High Court’ 
is that one of the aforesaid Oourts within 
the losal limits of whose ordinary appellate 
jurisdiction, or of whose jurisdiction under 
this Aot, the husband and wife reside or 
last resided together.” l 

What then is the meaning of the oonslud. 
ing sentence P Does the word “together” 
govern the word “reside” as well as 
the words “lest resided,” or does it only 
govern the words “last resided?” Tf, for 
instanee, the sonsluding sentenes was written 
ont in full, ought it to ran “|... within... 
„whose jurisdiotion..,.,.the husband and wife 
reside together or last resided together” or 
should it run “.......0.+.. Within,.,...... Whose 
reeves see eoo G@Visdiotion,..csooce.s.the husband 
and wife reside, or the husband and wife 
last resided together.” 

Now, I think one very sogent reason for 
not making the word “together” govern the 
word “reside ” is that one ean hardly imagine 
any case in which the husband and wife 
would be residing together at the date of 
the presentation of a divoroe petition. For 
one thing, to do so would almost inevitably 
raise the strongest suspicion of sollusion or 
sonniyanse, and lead to the petition being 
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dismissed. . For instanee, a wife's petition 
must depend on adultery plus either deser- 
tion or oruelty. Obviously, in no petition 
founded on desertior® onould the parties be 
living together at the date of the postition. 
And it is diffisult to,imagine any oase in 
whieh a wife who is sharging her husband 
“with adultery and ornelty, would still be 
residing with him. On the other hand, 
it would be quite natural, I think, for the 
Legislature to found a jurisdiation on the 
presense within the jurisdiation of both 
parties at tha date of the presentation of the 
petition, Prima facie, this would be the 
most: convenient forum to try the sase. 

It is true that an alternative is given. 
But one ean well understand the Lagislature 
giving a petitioner the alternative of bringing 
the suit within the jurisdistion of the last 
matrimonial residence, and that the Lezia- 
lature should in effeat select this as the sole 
jurisdiation in cases where at the date of 
the petition both parties were not residing 
within the same jarisdiotion, 


Looking at the sentence from a purely 


grammatical point of view, L think it by no 
means follows that the word “together” 
governs “reside.” If the printer had put 
a somma after the word “ ‘ reside,” it would, 
I take it, bə olear that “together” would 
not govern “reside,” Bat whether or -no 
there isa aomma in the original Ast, I do 
not propose to let my desision depend on 
the punstaation whish the printer thonght fit 
to adopt. 

The authorities on the podink seem vary 
meagre. Daaspite an adjourament, OConnsel 
has only baen able to prodase two 92303 raally 
in point. These oases diffor in their sonslu- 
sions and are desisions not on sestion 3 (1), 
but on similar direstions in seation 3 (3) with 
reference to District Courta. 

The firat is Nast Durand Redeccz v. Durand 
(1), a desision in 1870 by a Banah of threas 
Jadges in Caleutta, sonfirming a desrea of the 
Resorder of Rangoon, whieh dissolvada marri- 
age on the husband’s patition. As the Ast then 
stoi the Resoder of Rangoon was the “Dis 
triot Judge” in Pegu withia tha meaning of 
seation 3 2) and (3). Thare, at the date 
of the pesitim, the hasbani aod wife ware 

both living in Peza, bab in diffarant parta of 
Pega, Taoera is nothing whatever in ths 


(4) 14 W. B. 416, 
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report to show that the parties last resided to. 
gether within the juriadiction of the Rangoon 
Conrt. ‘On the aontrary, the only matri- 

monial residence mentioned in the report is 
Madras. The judgment states at the out 
set the separate residences in Pega at the 
date of the petition, and next statea that the 
oase is a very clear one. Then, after setting 
out sertain other faote, the learned Judges say 
that the jurisdiction is olear from the record, 
but the Resoder ought to have stated in his 
judgment the facts on whieh that jurisdie- 
tion was founded. The learned Judges do 
not spesifisally mention the point I have to 
deside, but it is olear that their attention 
was expressly drawn to the question of juris- 
dis‘ion, and that they thought the Court 
had jurisdistion in that ease. This desision 
must, I think, have been based on theseparate 
residenses within the jurisdiction at the date 
of petition. Otherwise, the learned Judges 
would have sommitted,the very fault whieh 
they attributed to the Rovorder, viz., not 
stating the fasts on whieh the jurisdietion 
rested. In my opinion, the sass is an 
authority in favour of the present petitioner. | 

The other oase is’ one in 1892 on the 
appellate side of this Court whore, by a 
majority of two ta one, the Court held that 
the word “together” governs the word 
“ reside ” in aestion 3 (3), They accordingly 
reversed a dsoree for dissolation of a 
marriage whieh had been passed by a Mofuasil 
Court. The sase is Sarah Xavier v. Samuel 
Fransie Xav-er(2), There Mr, Justico Bird wood 
and Mr, Justica Telang held that there was 
no jurisdigtion to hear the petition, but Mr. 
Jastice Jardina thought there was. The 
facts were that at the date of the patition 
the husband was in jail at Nagpur, and 
the parties last cohabited at Shusawal, 
whioh is -outside the jurisdistion of the 
Nagpar Court, Ouriously enough,'Mr. Jussios 
Telang is the only Judga who mentiong 
the extreme improbability of the parties 
residing together at thë date of the peti- 
tion, and evan he only refers to the sass of 
desertion. He says: ‘But the living together 
seems to ms to be the importants matter, 
{ presume the words absut last restdence’ 
wera iptrodased tə məət such sasar, for 
instance, a3 waere tae, husbaad, having 


(2) (1892):P. 7. 158, 
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deserted the wife, there is no jurisdiction 
possible based on a present residence to- 
gether ; while it may be assumed that husband 
and wife mius have lived together some- 
‘where after marriage, and the jurisdistion 
would in such a ease, therefore, go under 
the’ word “last resided’ to the Court of 
the place Share suoh living took plase. I 
think this is what was intended, and I do 
‘not see any such serious inconvenience 
resulting from this oonstrustion as to lead 
one to suppose that it cannot have been in- 
tended.” 


If it had been really present to the. minds 

of the learned Judges that the Legislature 
oould never have contemplated the parties 
living together at the date of the petition, 
I do not think Mr. Justice Telang and Mr, 
Justise Birdwood would bave arrived at the 
eonslusion they did. It may be that the Court 
did not have the advantage of any argument 
from Counsel, or had only an imperfest argu- 
ment: and this would seem to be borne out by 
the fast that Nash Durand v. Rebecca Durand 
(L) was not mentioned by the Court, while, 
on the other hand, the ease of Wingrove v, 
Wingrove (3) on the next page was relied 
on by Mr. Justice Jardine. Wingrove v, 
Wir grcve (3) i is, however, clearly distinguish- 
able, for, as is pointed cut by Mr. Justice 
Birdwood, one of the parties there was 
livirg sateide the juricdiction at the date 
of tke petition, The only. jurisdiotion avail- 
ablé, therefore, was that of the “last residence 
together.” 
: Ags regards the question of inconvenience 
referred to by Mr. Justice Telang, if the 
Bombay jurisdietion is not available in the 
present case, the parties and their witnesses 
would have to travel over ECO miles from 
Bombay to get their suit desided. 

There are two other cases from Oaloutta 
whish have been cited to me. Both of these are 
desisicns of Mr. Jugtice Fletcher, tiz., Fright 
‘y. Bright (4) and Francesco Gicrdano v, Flora 
Giordano (5). Neither oase deals expresely with 
the point before me, and the actual desisions 
are irrelevant, The latter case would, how- 
ever, be relevant, if Shillong in Assam was 
outside the jurisdiction of the Calentta High 
Court at the date of the presentation of tke 


(8) 14 W. R. 416. 
(4) 4 Ind. Cas. 419; 86 0. 964. 
(5) 20 Tad, Cas. 512 40 0, 916; 17 0. W., N. 491, 
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petition in 1912, There the parties last 
sohabited at Shillong but at the dåte of the 
petition were living in Caloutta in separate 
residenses, The report. does not show on 
which particular bransh of gestion 3 the 
Court was relying for ita jurisdistion, and 
as Shillong appears to be in a Native State, 
I do not think it would be aafe to rely on 
this oase without further enquiry as to the 
fasts and jurisdiction. If, however, Shillong 
was then outside the jurisdistion, then the 
oase would be an additional authority iu 
favour of the petitioner. 

As regards the practice of this Court, I 
have made enquiries from my brother Kajiji, 
who was Prothonotary for many years, 
and also from the present Prothonotary, _ Mr. 
Malabari. They are both of opinion that 
the practice of this Court has .been to assept 
as sufficient foundation for the jurisdiction a 
residenee of both parties within the jurisdie- 
tion at the time of the filing of the peti- 
tion. They have further been good enough 
to assist me by looking up the reaords of 
recent matrimonial eases in this Court. 
These reeords certainly tend to show that 
in some petitions the draftsmen were rely- 
ing for the jurisdistion on present separate 
residences witbia the jurisdistior, But for 
the moment, no oase olearly on all fours 
with the present one has been found. I may, 
however, add that the present petition 
was admitted by the then Asting Pro- 
thonotary, Mr. Patel, and that an order for 
alimony under it was made by my brother 
Pratt on the 14th November 1919, and that 
the experiensed Counsel who settled the 
petition and appeared at the hearing was 
evidently of opinion that the jurisdistion was 
elear. 

I have considered whether it would not 
be proper for me either to report the ease - 
to my Lord, the Chief Justice, under rule 
€3 cf our High Court Rules for hearing 
by a Benoh’ of two or more Judges, or, alterna- 
tively, to dismiss the petition having regard 
to Sarah Xavier v. Samuel Francis Xavier (2), 
sothat the question of jurisdiction might be 
determined by an Appellate Court. But as 
there is a sonflict of authority, I think, I 
am entitled, with very grest respest to the 
learned Jndges in Sarah Xavierv. Samuel 
Francis Xavier (2), to act on my own 
opinion of the Act, and none the-less so 
beeause the parties oan bardly be in a finaus 
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sial position to stand the exoanse of farther 
litigation. 

The conslusion, therefore, which I hive 
afrived at is that if both parties are rasidant 
within the jurisdistion at the time of the 
presentation of the petition, this Court has 
jurisdiction to hear it under the Indian 
Divoree Act notwithstanding that the parties 
were then residing separately from sash 
other. 

That brings me to the Jast question of 
faot, tis, whether the parties were then 
resident witbin the jurisdistion. It is slear 
that the petitioner was so resident. She 
was then engaged in a business establish- 
ment in thia City and had been so for several 
months. Her residenca, therefore, was "bona 
fide” and not oasual or as “a traveller” [Soe 
7 [estonji Wadia v. Eleonora Wadia 
6)]. 

: As regards the respondent, his sase re- 
quires more eonsideration. But I think I 
may fairly hold on the evidenea that his 
residense also was in Bombay. It appears 
that during 1917-1919 he was lent by the 
War Hospital authorities at Colaba to the 
R. I M., SS. Investig tor which was 
engaged in mine sweeping during part of 
that time, and that the home port of the 
Incestigator was Bombay, It appsara also 


that on the 4th Ostober 1919, when the - 


patition was served on him, he wrote to the 
Prothonotary giving the address “S3, ‘Ia. 
vestigator,) Bombay.” (Səə Exhibit K.. 
The post oard from the Madrasses woman 
(Exhibit F.) is also addressed to him at 
Bombay. The amendments in the postition 
were served on him in the streets of Bombay 
and the offisial statement (Exhibit L) shows 
that on the very next day he reverted 
to hia military service at Colaba. The 
petitioner saw him at Colaba Hospital on 
duty there only a-few* days ago, and Í 
think” the fair inference is that he has baen 
there ever sinse QOastobar 1919, Wor these 
reasons, I think I may hold, aa Ido, that 
he was residing in Bombay within the juris- 
diction of this Court at the date of the 
petition and the amendment thereof. 


Mr. Campbell did submit an alternative 
argument to me based on eertain observationa 
of Sir Basil Seott in Nusserwan’t Pestonyi 
“Wadia v, Hleconora Wadia (6),- whioh [ 


(6) 20 Ind, Cas, 492; 15 Bom, L, R. 693 at p. 602; 
38 B. 126, 
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anfas, [ hava soma diffisalty in understand- 
ing. The argument was that the High Ooart 
praserval its diyorsa jurisdiction under section 
35 of the Latters Patent, quite irrespartive of 
the Divoree Act, and that, therefore, I wag". 
in a position to deal with this matter 
under the Letters Patent irrespestiva of thee 
Divoree Act, I, however, pointed ont to 
Counsel thatthis argument appeared to be 
in flat sontradiction of section -4 of the 
Divoroa ; Ast, whieh provides that, “the 
jurisdistion now exeroised by the High Courts 
in raspest of divorse a mensa ef toro, and in 
all other causer, saits and mattera matri. 
monial, shall be exeroised by sunah Courts 
and by the District Courts subject to the 
provisions in this Ast contained, and not 
otherwise.” Farther, sestion 45 of the Divorss 
Ac‘, whioh embodies the Civil Procedure 
Jode, i ia expressly made “subjeat to the pro- 
visions herein contained.’ One sannot, there- 
fore, rely on seotion 20 (formerly. sallon 
17) of the Civil Prosedure Code as if seo- 
tian 3 of the Divoree Aot did not apply 
here. Under these sireumatanees, Counsel 
did not pursue this line of argument, 
Under sestion 3 the parties here sould 
clearly go to the Court having jurisdia. 
tion where the parties last resided together, 
I have not, therefore, a sase to deal with 
where thére never was any matrimonial 
residance, e.g., if the parties had separated at 
the Ghureh door and never lived together, [ 
say nothing as to the jarisdistion inany ex- 
septional orse such as that, 

In tke result, I pronounae adeo 63 nist 
for dissolation of the marriage. I give the 
custody ofthe ehild to the petitioner and 
direst the respondent to pay the soats of 
the petitioner, Any application for alimony 
may be left to be dealt with in Oham-s 
bere. 

I wish to add that I think it would ba 
convenient if all divores petitions sontained 
a definite statemont as to the jurisdiction 
relied on. This is very” frequently done 
already, but it was omitted in the present 
ease, 


Decres accordingly, 


* 
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PATNA HIGH COURT. 
Oivin Revisiox No. 92 or 1920, 
- e December 21, 1920, 
Present :——-Sir Dawson Miller, Krt., Chief 
Justice, and Mr, Justiee Ross, 
RAJENDRA PRASAD AND ANOTHER— 
. PETITIONERS 
versus 
PROBODH CHANDRA MIRA 


AND oTares-—Opposite Parry. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
rr, 2,4—Guardian ad litem, appointment of—Notice 
io minor, failure to give, effect of—Minor, wishes of, 
how far to be vegarded—Mother and grandmother, 
right of. 


An order appointing a guardian .ad litem of a 
minor defendant without giving notice to the 
minor as required by clause (4) of rule 8 of 
Order XXXII, of the Civil Procedure Code is 
without jurisdiction and is Hable to be set aside. 
[p. 986, col. 2.] h 

In appointing a gvardian ad litem for a minor 
defendant itis desirable, if possible, thatthe Court 
should consider the wishes of the minoras to the 
person who should bə»appointed, Unless there is 
any valid reason for refusing to appoint either the 
mother or the grandmother of a minor defendant 
as his guardian ad litem, the mere fact that she is a 
parda-nashin lady is not in itself a sufficient ground 
for rejecting her claims. [p. 987, col. 1.] 


Appeal from a decision of the Additional 
Subordinate Judge, Gays, dated the 19th 
Maroh 1920. 


Mr, N. K. Prasad, IJ, for the 
tioners, 


Peti- 


JUDGMENT. 


Miter, O. J.—This is an application in 
revision against an order of the Subordinate 
Judge of Gaya, dated the 19th March 1920, 
appointing Babu Gubind Prasad, a Pleader, 
ag guardian al litem of the minor defend. 
andts Nos. 5 and 6 in the suit. The 
petition is filed on behalf of defendants Nos, 5 
and 6, who were originally represented by 
their mother as guardian, but subsequently 
to the institution of the suit their mother 
died and’ they ,pow somplain tbat the 
appointment of Babu Gobind Prassd made 
en the 19th Marsh was without jurisdiction 
on the ground that no notioe of the appli- 
sablon for the appointment of the guardian 
was served upon them in accordance with 
thé provisions of Order XXXII, rule 3, slause 
(4) of the Civil Prosedure Code. It appears 
that Babu Gobind Prasad, was appointed by 
the learned Subordinate Judge spon an 
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applisation made by the plaintiff and ne 
notices of that application was served 
upon the minors or npon the guardian 
whom it was propdsed to appoint. Bub- 
sequently, a petition was filed on belialf 
of the minor defendants asking for tle 
appointment of their grandmother as guar- 
dian ad lulem and objecting to the appoint- 
ment of Babu Gobind Prasad which had 
been made without any nctiee being served 
upon them. The learned Subordinate Judge 
after hearing that objection refused.it and 
the main reason 3pparently for his refusal 
was that he was. not in favour of appoint- 
ing a parda nahan lady, Before the Civil 
Procedure Oode of 1908 eame into foros 
there was no prcvision corresponding to thet 
whioh now appears as Order XXXII, rule 3, 
slanae (4), and that rule was no doubt 
introdueed into the Code of 1902 largely 
in consequense of the desision of the Full 
Beneh of the Calontta High Court in Suresh 
Ohunder Wum Ohowdhry v. Jagut Ohunder 
Deb (1), in which two of the learned Judges 
who somposed the Oourt on that ooeasion 
expressed the opinion that-no order appoint- 
ing a guardain ad litem for an infant des 
fendant on the applieation of the plaintiff 
should be made eg parte and that no sueh 
order should be made until the Coart ia 
satisfied that the infant has been duly 
served and there has been an opportunity 
for making an applisation on behalf of the 
infant. Although the order appointing a 
guardian was not set aside in that oase, 
atill at: that time there was no express 
provision of law in the Oivil Presedure 
Code requiring that notieo of sueh an ap- 
plication should served upon a minor. Under 
the present law, however, matters stand 
differently and by the express provision 
of Order XXXII, role 3, olanse (4), both the 
minor and his guardian must be served 
with notice before any order can be made 
on an applisation under that rule. It seems 
to me that in the present oase the order. 
made Ly the learned Judge was without 
jurisdiction and that his order, dated the 
19th Mareb, should be set aside as the 
minor was not served with notiee and had 
no opportunity of appearing through a Pleader, 
on that cesasion in order to express Lig 


(1) 14.0, 204 (F, Bi 7 Ind. Deo, (N: 8.) 135, 
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views.and wishes as to the apppointment cf a 
guardian, 


} 

-We have been* asked to say that the 
reasons given by the learned t ubordinate 
Judge for refusing to appoint the grand- 
mother of the minora as their guardian 
when an application was subsequently made 
“by them on the 23rd Mareh are not valid 
reasons but the order made on;that ocoa 
pion is not at present the subjeot of revi- 
sion before the Court. At the same time, 
we think it desirable to point ont to the 
learned Judge that, in appointing a guardian 
for a minor, itis desirable if possible that 
he shonld consider the wishes of the minor 
as to the person who should be appointed, 
lt was stated by Mr, Justies Straight in 
the sare of Jwala Det v. Pirbku (2) that 


in hig opinicn in a prooseeding of this kind - 


the Court Laying to deal with it would be 
bound by the wish expregsed by a minor 
unles3 it saw that the guardian he asked 
to be appointed was an undesirable and 
unsuitable person, I wish to guard myself 
from saying that in all oases the wishes of 
the minor should be taken as aonsluasive 
by the Court which has to deoide the 
appointment of a guardian but, at the same 
time, it is obvious that the wishes of the 
minor, if ib can be shown that the guardian 
whcm he wishes to have appointed is a 
suitable person, is a matter whieh ought 
to earry considerable weight in the mind 
of the Court, Imay further point out that 
the objestion of the learned Subordinate Judge 
to appoint the paternal grand. mother of 
the minor merely on the ground that she 
was a parda-noshin lady is hardly one which 
oan be supported having regard to the uanal 
practice in this sountry. Jt is well-known 
that the mother of the minor is more 
frequently than not, if the absence of any 
more suitable persor, appointed s guardian 
and the raternal grand-mcther *has also 4 
stréng slsim in the absenee of a mother 
to ke so appointed. Indeed, in the asare of 
Maharanee Ram Bunses Koonwaree v. Maharanse 
Soobh Koonwaree (3) it was pointed out 
by the Court that the paternal grand-mother 
with the assent of the nearest male kins 
“man on the father’s side has (in preference 


(2) 14 A. 35; A. W. N. (1591), 199; 7 Ind. Deo. 


(x. s.) 394. 
(3) 7 W. R, 821. 
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to the step-mother) the right to dispose 
of a minor in marriage abd that, according 
to Hindu Law, a paternal grand-mother 
has a preferential right over a step-motber 
to the guardianship of the minor, That 
oase, it is true, was a se dealing wiih 
the guardianship ofthe person of the minor 
but unless there is any valid reason for 
refusing to appoint either the mother or 
the grand-mother it seems to me that the 
mere faot that she is a parda nashin lady 
is nct in iteelf a anfisient ground for re. 
jeoting entirely her claims. We cet aside 
the order of the 19th Mareh 1920 appoint- 
ing Babu Goband Prasad, with the result 
that it will be neeessary for the plaintiff 
again to make an application for the appoint- 
ment of a guardian ad litem for tke infant 
defendants and before any appointment ean 
be made notice of that application must be 
served upon the minors so that, they may 
appear aud state their desires in the matter and 
argue the matter if necessary before the learn- 
ed Subordinate Judge. The sosts of this ap- 
plisation will be sosts inthe suit, We assess 
the hearing fee at one ‘gold mohur. 7 
Ross, J.—I agree, 


Order set asite, 


t 


ALLAHABAD HIGH COURT, 
Lerrzas Parent APrgaL No, 124 or 1917. 
Jane 25, 1920. 

I resent — Mr, Justice Piggott and 
Mr, Justice Byves. 
SHEO MOHAN PANDE AND otHers— 
DEFENDANIS——A PPELLANTS 
“versus 
KALI PRASAD SHUKUL—PuaristixrF— 
RESPONDEAT. 
Limitation Act (IX of 16098), s. 5—Suffictent cause 
—Mistake of Counsel’s clerk—Letters Patent Appeal 
—Court, power of, to go behind order of Judge. 


Owing to a bona fide mistake by Counsel’s clerk 
in caloulating the time within which to file a second 
appeal, the appeal was filed four days out of time 
and was rejected as time-barred. In Leiters Patent 
Appeal against the order of rejection: 

Heid, that the mistake amounted to sufficient cause 
within the meaning of seotion 6 of the Limitation Act, 
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and that the Court had power to go behind the order 
| of rejection and extend the period of limitation. 


D. 


= 


Appellants. 


‘the following oiroumstances., 


and the other, 


Appeal under sestion 10 of the Letters 
Pafent from a judgment of Mr, Justice 
Tudball, dated the 8th Angust 1917, 
Whe Hon'ble’ Mr. M. Nehru, 


for the 


Mr. G, P. Gupta, for the Respondent. 


JUDGMENT.—This appeal arises ont of 
A suit for 
pre-emption was brought in the Oourt of 
the Munsif of Bansi on the allegations that, 
(1) the custom of pre-emption prevailed 


in the village,and (2) the oonsideration 


had been exaggerated, The defense was 
that there was no sush oustom and that 


the sonsideration was as given in the sale- 


deed, The learned Munsif found for the 


‘plaintiff and gave him a desree on the 


basis .that the consideration for sale was 


Rs, 1,181-4-0. From this judgment and decree 


there were two appeals, one by the vendee 
in whioh be sontested the issue of snatom 
a oross appeal by the 
plaintiff as to the real amount of considera. 
tion, The learned Subordinate Judge dis 
missed the vendee’s appeal but held that 
the sonsiderition whieh passed was really 


Rs, 800. The defendant appealed to this’ 


Court, and as two deorees had been passed 
by the learned Subordinate Judge he had 
to file two appeals in this Court. Appeal 
No, 1102 of 1917 was from the deoree of 
the learned Subordinate Judga in whioh 
he held that the sustom of pre emption 
had been proved, namely, Appeal No, 162. 
Along with that appeal was filed another 
appeal against the deoree of the Court below 
in Appeal No. 191 on the same date. In 
that appeal the issue raised was the amount 
of consideration. A learned Judge of this 
Court ‘admitted Appeal No. 1102 from the 


- Appellate Oourt’s deoree.in Appeal No. 162 


of 1917, it being within time but he held 
that the other appeal against the appel- 
late desree in Appeal No. 191 of 1917 was 
beyond time, and that there was nothing 
in the affidavit filed along with the memoran- 
dum of appeal which disclosed any ground 
for admitting it ouf of time, and he 
consequently rejected that appeal. We 
have read the affidavit which has been 
filed in the oase and it-satisfies us that the 


slak of the,Jesrned Adyoeate who was 


- 
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engaged to file these appeals made a mis- 
take in caloulating the time within whioh 
he had to file the appeal. The mictake 
arose from the fact that, in the ‘first 
instance, he was provided only with one 
eertified copy of the jedgment snd deoeres 
of the Subordinate Judge. He not un- 
reasonably assumed that the time required 
for obtaining one copy would be the same 
as that required for obtaining the- sasond 
copy. However, on the 7th of August 
1917, on shesking the ses nd sertified scopy 
he found that four days less had been 
required for obtaining that sopy than the 
first. Tha consequense was that: the sesond 
appeal was four days beyond time, ‘This 
was no fault of the appellant. It seems to 
us that we have the power to go behind the 
order of the learned Judge-of this Court if 
we think, on the whole, thatit would be 
reasonable to do so. The eass of Kura Mal 
v. Ram Nath (1), is presisely in point. We 
may add that our astion will only result in 
saving possible future litigation bscanie we 
find, asa matter of fast, that Seaond Appeal 
No. 1102 of 1917 of this Court has -been 
deareed and it was held in that appeal tbat 
the custom of pre emption did not prevail in 
the village with the result that the plaintiff’s 
suit stood dismissed with oosta. If. this 
order stands, we have this anomalous position 
that there is still outstanding a judgment of 
the Sabordinate Jadge whish deoraes the 
plaintiff’s suit for pre-emption on payment 
of Ks. 800. On the whole we think we are 
justified in holding that there was snffisient 
ganse to extend the period of limitation under’ 
section 5 of the Indian Limitation Aot, We, 
therefore, allow the appea), set aside the order 
of the learoed Judge of this Vourt,and direst . 
that the appeal bs admitted, and notice will 
go returnable before the Spesial Bench deal. 
ing with. pre emption® oases. We make no 
order as to eaosts as this appeal has been 
heard ea pafie. 
Appeal allowed. 
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PATNA HIGH COURT. 
APPKAL FROM APPELLATE Deoxen No, 731 
OF 1919, 4 
Angust 14, 1920. 

Present: :— Mr, Tasting Jwala Prasad, 
MULOHAND KALWAR— DEFENDANT 
No. 4— APPELLANT 
" yersus 
GOBIND SINGH AND OTHERS — I)EFENDANTS 
—2vp PARTY — RESPONDENTS. 

- Civil Procedure Code ‘Act V of 1908), O. XXII, 
yr, 1, 8—Abatement of suit—Suit, whether can abate 
after ’ decree — Personal right, suit ‘based on, effect of. 


A suit which has terminated in a decree cannot 
abate by reason of the death of the ‘plaintiff after 
the passing of the decree. 

, Even in cases- of personal right, such as a claim 
for damages, the maxim actio personalis moritur 
cum epersona does not apply after a decree is 
passed, inasmuch asa decree is property capan 
of inheritance as any other property. 


Appeal from a desision of the Additional 
Sub- Judge, Mczuffarpore, dated the 12th 
July 1919, setting aside the decision of the 
Sesond Mabait, 

Messrs. Kulwant Sahay and Barnarayan 
Pr:sad, for the Appellant. 
`” Messrs, Parmeshwar Dayal and Bhagwan 
Prasat, for the Respondents, 


JCODGMEN f.—Theappeal must:bedeoreed, 
The Court below: deoreed- the appeal and 
dismissed the suit upon the ground that 
the plaintiff died before the appeal was 
filed. The plaintiff obtained a desree ‘from 
the Munsif on the 3rd October 19 8 for a 
declaration that the kobala exeouted by his 
father, defendant No. 4, in favour of defend. 
ants Nor. 1 and 2 in the name of defendant 
No, 3, was invalid and not binding upon 
him, and for confirmation of possession. The 
deoree of the Munsif sonfirmed the posses- 
Sion of the plaintiff along with his father, 
defendant No, 4. 

The defendants Nos. 1, 2 and 3, therefore, 
appealed, and as the plaintiff "fad died 
before the appeal was filed, the defendant 
No. 4, his legal representative, was made 
respondent. The learned Additional Judge 
decreed the appeal simply upon the ground 
that “the suit had abated. The ground 
stated by him is that the right to sue was 
personal to the deocased plaintiff, Babu Ram 
Sahv, and upon his death there was no one 
to continue the cuit. In this teis olearly 
wrong, The suit reiated to property and the 
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father of the deaeased plaintiff was his legal 


representative, 

In the second plase, tho suit having 
terminated in a dearee sould not abate 
Order XXII, relating to abatement, applies” 
only before the suit terminates in a deoreg, 


. The oase relied upon by the learned Jadge : 


Padarath Singh v. Raja Ram (1) was overe 
ruled by a Fall Bensh of the same Court 
in Muhammad Rusain y. Khushelo (2). On 
the sama point may be referred the oases 
of Gop:} Ganesh Abhyankar v, Ramchandra 
Sadashiv (3), Paramen Ohetty v. Sundararaia 
Naick (4) and Jostam Thirucengadachariar y, 
awmi Iyengar (5). 

Even in oases of persoral right, suoh as- 
olaim for damager, the prinsiple actio 
perscnalis moritur cum persona does not 
apply after the desree is passed inasmuch 
ar, in my view, the decree is a valaable pro. 
perty and is sapable of inheritance as sny 
other property. 

The judgment of the Court below is 
set aside, The oase is sent bask to the 
learned Judge for deciding the appeal on 
merits. The appellant | 16 entitled to costs, 

Oase sent back. 


(1) 4A, 236; A. W. N, (1882) 29; 6 Ind. Jur, 542; 2 
Ind. Dee. (xN. s) 863. 

(2) 9 A. 131 (F, B.); A. W. N. (1886) 322; 5 Ina, 
Deo. (N. s ) 519, 

(3) 26 B. £97; 4 Bom. L, R, 825, 

(4) 26 M. 499, 

(5) 5 Ind. Cas. 987; 84 M. T 7M. L.T, 195; (1910) 
M. W. N, 643; 20 M. L. J. 760 


Annette 


LAHORE HIGH COURT, 
Sicowp Orvis AppeaL No. 896 or 1920, 
January 4, 1921, 

Present :—Mr, Justiae Saott-Smith. 
ATMA SINGH——PLAINTIFF— APPELLANT 
VETEUS 
HEM RAJ SHAH AND oragrs— 


Der tnpants—- RESPONDENTS. 
Punjab Pre-emption Act (I of 1913), s. 16 (ffihly) 
-Joint wall, user of, whether’ easement. 


The existence of a joint wall between two houses 
is not an easement within the meaning of section 16 
oP of the Punjab Pre-emption Act. {p. 941, col. 
2. 


+ 
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The owner of a house having a joint wall with- 


another house cap use that wall in any reasonable 
manner, but by such user he does not acquire any 
right of easement over the other house. [p. 941, col, 
2] i i 


° “Second appeal from the desres of the 


Qistriet Judga, Rawalpindi, dated the 26th 
February 1920, reversing that of the Hxtra 
Junior Subordinate Judge, Rawalpindi, dated 
the Ist June 1918, 

Messrs. Dav Raj Sawhney and M, S. Bhagat, 
for the Appellant. 

The Hon’ble Pandit Sheo Narain, R. B, 
and Mr. Labh Singh, for tho Respondents. 


JUDGMENT.—-The suit out of whieh this 
appeal arises was one for pre-emption of a 
house sold to Sain Ditta by Musammat Nur 
Bano and Karim Bakhsh on the 15th January 
1917. Atma Singh, plaintiff appellant, sued 
for pre-emption on the ground that his house 
was sontigaous to the property sold and also 
that he wana co-sharer init ander sestion 16, 
(Gfthly) and (sixthly) of the Panjab Pre-emp- 
tion Ast. One day prior to the institution of 
the suit the vendee re sold the house to Hem 
Raj, the sontesting defendant-respondent, 
who alaimed to be a oo sharer in another house 
whioh was sontiguous to the one sold and who 
also olaimed that he hada right under ses- 
tion 16, (fifthly) of the Punjab Pre emption 
Act. The first Court found that the plaintiff 
had a right of pre-emption under sestion 16, 
(sixthiy), but not under sestion 16 (fifthly). 
It also-held that Hem Raj was nota so. 
sharer in the other oantiguons house in whish 
he slaimed to‘have a share and that, therefore, 
he had no right of pre-emption. It ascord. 
ingly deoreed the plaintiff’s claim. The lower 
Appellate Court remanded the ease for fur- 
ther enquiry into the following points :— 


1. “Is Hem Raj, the vendee, an owner in 
the house sontiguous to the one in snit? 
O. P. on defendent-vendee, Hem Raj. 


9, “Have the owners of the house alleged 
to be the property’ of the vendes an easement 
by prescription or grant as regards the wall 
separating their house from the house in 
suit? O. P. on defendant-vendee, Hem 
Raj.” 

The Fial Courts ‘findings on these issues 
were, (1) that Hem Raj had no share in the 
house in question, and (2) that the rafters 
of that house were on the wall of the honse 
ip dispute end that the owner of the house 
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had an easement. Tha lower Appellate 
Court, diffariag from the Trial O>art, held 
that Hem Rj was a so-sharer in the adjacent 
house and that neither of the slaimants had 
any right under sestion 16 (fifthly) of the 
Panjab Pre-emption Ast. Ona these findings 
he dismissed the plainff's suit. The plaintiff 
has filed a sesond appeal in this Court. Hem 
Raj-is one of four brothers who, aseording 
to him, constitute a joint Hindu family, 
Hari Shah, in whose name the house in 
which Hem Raj slaims to be a oo-sharer was 
bought, has died and has been susaeeded by 
his sons. The first point urged on behalf of 
the appellant is that, though the lower 
Appellate Court laid the onus of proof upon 
Hem Raj, it appears, however, when writing 
its judgment, to have sonsidered that, the 
onus was really upon the other side, The 
onus was sertainly laid by the Court upon- 
Hem Raj, but it appears to ma that it aon- 
sidered that the onus was shifted by the 
evideusa of the other mombars of the family 
who had admitted that Hem Raj hada share 
in the house. It'is also pointed oat by Counsel 
forthe appellant that the Iéarned Distriat 
Jadge has not come toa alear finding as to 
whether Həm Raj is a so-sharer in the house 
or not, The finding ssrtainly is nota very 
clear one, because what the Judga says is 
that there is a probability that Həm Raj is 
a ao-sharer in the house and that the pre. 
sumption should be against Hari Shah’s 
separate ownership, At tha sama time, it is 
quite slear from his desision that be consider 
ed it proved that Hem Rij was a oo-sharer 
in the house, beaausa if he had not been of this 
opinion he would hava maintained the desrea 
in favour of the plaintiff. [bis an undoubt. 
ed fact that upon Hari Shah's death the 
proprietary land together with the mort- 
gagee's rights in land standing in his name 
were mutated in favour of his surviving 
brothers and his own sons in equal shares. 
That worfld in itself have been very strong 
evidence in support of the sontention that the 
family was a joint and undivided one, Hay- 
ing regard to this mutation, there is also a 
strong presumption that the house whieh 
Hari Shah purchased in hi, own name was 
purebased on behalf of the joint family and 
that all the members thereof are oo.sharers 
in it. The finding of the District Judge that 
Hem Raj ia a so sharer iu the house i3 one 
of fast whieh ie borne out by the evidenee on. 
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the resord and whieh eannot be sontested in 
second appeal. 

As regards easement, the plaintiff olaimed 
various kinds of easement all of which are 
set forth in detail in the judgment of the 
Trial Court. The only ‘one dealt with in the 
lower Appellate Court’s judgment is the 
easement founded upon the faet that the 
house has a joint wall with the house sold. 
The existence of a joint wall is not, however, 
an easement, Inthe grounds of appeal to 
this Court there is no specifies allegation to the 
effest that the plaintiff has a superior right 
under seotion 16 (fifthly) of the Pre-emption 
Ast, bat Counsel for the appellant refers to 
ground No. 6 in whioh it is stated that the 
lower Appellate Court has not disposed of 
all the objestions raised - by the plaintiff- 
appellant to the report of the Subordinate 
Judge, In this sonnection he refers to the 
third objection, viz., that the lower Court 
did not mention in its judgment the various 
easements as to the joint staircase, the joint 
wall and rafters and the diseharge of water 
whioh the house in dispute and the plaintiff’s 
honse hadon each other, There was no 
issue remanded by the lower Appellate 
Qourt in regard to these easements and there 
_was nothing about them in the report of the 

Trial Court, and this objeation was, therefore, 
quite irrelevant and there was no necessity 
for the lower Appellate Court to dispose 
of it. Besides, it is clear that the owners 
of the house having a joint wall oan use 
that joint wall in any reasonable manner and 
by such user they do not aequire any right of 
easement therein, 


In my opinion it sannot be said that the 
desision of the lower Appellate Court is 
in any way eontrary to law and I dismiss thə 
appeal with sosts, 


Appeal dismissed. 
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ALLAHABAD HIGH QOURT. 
t Seconp Oivit Apreat No, 1347 or 1917, 
August 10, 1920, 
Present — Mr, Justice Piggott and 
Mr, Justice Gokul Prasad. 
‘A, CURLENDER AND 6OrHEeRs— ° 
DEFENDARTS — APPELLANTS 
versus 
ABDUL HAMID AND anorazR— 


PLAINTIFFS— RESPONDENTS, 
Limitation Act (IX of 1908), s, 19—Acknowledg.- 
ment Detter enclosing account and showing how 
account settled, whether acknowledgment of right, 


D. wrote a letter to P. enclosing a memorandum 
of acconnt which showed that on the date of the 
letter a certain specific sum was due by himto P., 
and that on that date this account had been squared 
by debiting P.’s account with a sum due to D. from 
a third party, and remitting the balance due to P.: 

Held, that the mere fact that D, had appropriated 
a part of the amount due to P, in satisfaction of a 
claim due to D. bya third party, did not alter the 
fact that on the date of the «letter a certain specific 
sum was due by D. to P., and that the letter 
amounted to an acknowledgment of right within 
the meaning of section 19 of the Limitation Act, 
so as to afford a fresh starting point of limitation 
in favour of P. for a suit to recover the amount 
appropriated by D. [p. 942, col. 2.] 

Sesond appeal against the deoree of the 
Distriet. Judge, Benarer, dated the 16th 
of July 1917, 

Messrs. M, L. Agarwala and H. K, Mukerjee, 
for the Appellants. 

Mr. Nehal Chand, for the Respondénta. 

j JUDGMENT,—The giraumatances under 
whieh the present appeal has arisen are as 
follows: —The plaintiff is the proprietor of 
a firm of bone dealers in Benares ealled 
Abdul Hamid and Sons. The defendants 
oarry on a business in bones whioh goes 
by the name of Bengal Bone Mills in 
Calouttsa. It appears that there had been 
dealings between the parties for some years; 
and in January 1913, ascording to the 
plaintiff, Rs. 1,664 were due to the plaintiff 
from the defendants’ firm. The defendants 
had also dealings in bone with the Muslim 
Bone Company, Limited, of Benares. The 
plaintiff’s father was the Manager of this 
Company and after his death the plaintiff 
was elected the Manager of the Oompany,. 
The plaintiff's allegation is that his firm, 
Abdul Hamid and Sons, had nothing what- 
ever to do with the Muslim Bone Company, 
Limited, yet the defendants debited the 
plaintiff with a sum of Rs, 1,497-7.6 alleged 
to have been due to the defendants from 


‘that 
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the aforesaid Company and deducting the 
amount from Ra. 1,654 due to the plaintiff, 
sent him Rs. 156-86 in payment of his 
otaim on the 17th of January 1913. The 
‘defendants had no justification for doing so 
aud hense the plaintiff's olaim for Rs, 1,497-7-6 
with interest by way of damages. The 
present suit was instituted on the 14th of 
January 1916, The only pleas in defense 
with whioh we are concerned in this appeal 
are, (1) that the plaintiff was only an agent 
of the Muslim Bone Company and supplied 
their- goods to the appellants and, therefore, 
nothing was due to him, and (2) thatthe 
suit was barred by limitation. The first 
Court same to the conclusion thatthe bones 
were really sent by the plaintiff as the 
Manager of the Muslim Bone Oompany and 
not asa representative of a distinet firm known 
by the name of ‘Abdul Hamid and Sona and 
sonsequently the defendants very rightly 
debited the plaintiff “with the amount due to 
them from the Company, On the sesond 
plea iteame to thé sonolnsion that the items 
claimed are up to the 13th January 1913, 
“no payment had been made by the 
defendants acknowledging their’ liability to 
the plaintiff within the period of. three 
years under section 19 of Aot IX of 1908, 
the suit. is barred by the three years’ limi. 
tation.” 

It further held, that the payment of 
Rs. 156-8-6 did not amount to an acknowledg- 
ment under seetion 19 of Aet IX of 
1908 and, therefore, the suit was barred 
by time. Tt accordingly dismissed the suit, 
On appeal, by the plaintiff, the learned Judge 
of the lower Appellate Court same to the 
sonelusion that thetwo firms Abdul Hamid 
and Sons and the Muslim Bone Company, 
Limited, were separate and “the defendants 
had no power todistate to Abdul Hamid 
and Sons and tell them that they were 
the same thing as Muslim Bone Company, 
Limited.” He does not seem to have 
eonsidered the question of limitation of any 
importanee. In the result he deoreed 
the plaintiff's élaim. The defendants some 
here in second appeal. The question of 
agenoy was not serigusly pressed and in faot 
sould not be so pressed having regard to 


the distinet findingof the lower Appellate: 


Court mentioned above. The point of limi- 
tation, however, has been strenuously 
ereued by the learned Couneel aud the learned 
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Vakil raspactivaly who appeared on behalf 
of the parties. It was sontended that the’ 
letter of the 17th Jangary 1913 forwarding ` 
Rs, 155 86 to the plaintiff in full satisfao- 
tion of the amount due to them did not 
amount either to an *acknowledgmant of a 
right under sestion 19 of the Limitation Aot; 
nor did it amount to a part-payment of 
the prinsipal within the meaning of section 
20 of the said Act ani sould not, therefore, 
operate to give a fresh start to the pariod 
of limitation which had, at the latest, 
sommensed to run on the 13th of January 
19.8 when the last item was resaived. If 
this sontantion of the defendants is oorrés', 
it is quite slear that the present saib is barred 
by limitation. 

We have examined the letter sent by.the 
defendants tə the plaintiff and the mem- 
randum of acsount enolosed therein, and wa 
find that the assonnt alearly showa that on 
the 17th of January 1913, Ri. 1,654 were, 
asa matter of fast, due to the plaintiff on 
that date, and the defendants squared the 
acsount on that date by debiting the plaint- 
ifs account with the sam of Rs. },497-7 6 
dua to the defendants from the Muslim 
Bone Company, Limited and remitting the 
balanse -of Rs. 156 8-6 to the defendants, 
It is not disputed that the letter and 
the accountg were signed by the defend- . 
ants and sent to the plaintiff. It is 
true that the defendants do notin ex- 
press terms admit that they are liable to pay 
any further amount to the plaintiff; but none- 
the-lees the assount clearly shows that on 
that particular date, namely, 17th January 
1918, Rs. 1,654 were due to the plaintiff, 
The mere fast that the defendants in the 
same assount say that they have on that day 
appropriated a part of the amount due to- 
wards satisfaction af a elaim due to them 
from a third party and have remitted the 
balance tg the ‘plaintiff, does not alter the 
fact that on that day Rs. 1,654 were, as a 
matter of fact, dae to ths plaintiff before 
the alleged appropriation was made. This 
is, in our opinion, an scknowledgment of 
right within the meaning of section 19 of. the 
Limitation Ast. From arfother point of 
view also this suit is olearly within.time, 
Rs. °156-8.6 were sent to the plaintiff by 
the . defendants on that day- under the 
eovering letter mentioned above. No interest 
was payable to the plaintif from the dg. 
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fendants on that day so that no question 
of any payment of interest arisea in this 
connestion. The payment of Rs. 156 8-6 


aforesaid sould be and wae, as a matter of 


fact, in payment of the principal sum due. 
If hag, however, be@n aontended on behalf 
of the defendants-appellants that the endorse- 
ment of part-paymentof principal must appear 
in the handwriting of the debtor ander ses- 
tion 20 of the Limitation Act, that is to say, 
that the writing must show that the payment 
ig made in part payment of the prinaipal or to 
it, iu other words, the same conditions attach 
to the part. payment of prinoipal whish 
have been expressly laid down in oase of 
payment of interest, To pnt it in short, 
the words “as suoh” should be read into 
the latter portion of sub.gestion (1) of the 
section. In cur opinion this sontention is 
not sound. What the. sestion provides is 
that “in the oase of part-payment of thé 
principal of a debt the faot of the payment 
appears in the handwriting of the person 
making the same.” The law does not require 
that the entry abould oontain the words 
_ part: ‘payment of the prinoipal.” It is 
“the faot of the payment” whioh- should 
appear in the handwriting of the person 
making the same. This isso in the present 
anase, as & referense to the letter, dated the 
17th of January 1913 and the assount sent 
along with it would show. This view of 
ours is supported by the case of Ambrose 
Summers, ** In the matter of (1) with 
whieh we are in full aogord, See also 
the ease of Sakharam Manchand v. Keval 
Padamsi (2). We are, thorefore, of opinion 
that from no point of view the present suit is 
barred by time. The result is that the appeal 
fails and is dismissed with sostas including 
in this Court fees on the higher soale. 
Nothing has been said touson any of the 
remaining grounda taken in appeal nor have 
the respondents addressed any, arguments 
to us in support: of their sross-objeotion. 


We, therefore, a it with costs. 


Appeal dismissed. 
(1) 280. 592 at p. 598; 12 Ind. Deo. (N. s.) 894. 


(2) 56 Ind. Cas, 429; 44 B: 392; 22 Bom, L, R: 318, 
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MADRAS HIGH COURT, 
Secoxnp O:vin APPBAL No, 1618 cr 
1919. 
Jaly 21, 1920. S 
Present:— Mr. Justice Spencer 
and Mr, Justiso Odgers. 
KUNHIPARAMBATH PARKUM ° 
KUNHI KORANATH OHaNDU. 
alias APPA—PLAINTIFE — 
APPELLANT 
LErsus 
ANTHOLI THOOVAKUNNON 
RAMU NNI— DREEENDANT — ResP NDENT. 
Negotiable Instruments Act (XXYI of 1881), 8s. 4, 
15, t—Amending Act of 19-4—Promissory-note 
executed before Amending Act to payees in alternative, 
validity of—Acknowledgment of payment wnder pro- 
missory-note signed by one payee—kndorsement— 
Transfer of actionabte claim— Transfer of Property Act 
(IV of 1882), £. 180, 


A promissory-note executed before the passing of 
Act V of 19:14and made payable to.payees in the 
alternative is not a negothable instrament within the 
meaning.of section 4 of the Negotiable Instruments 
Act of t68. [p. 944, col. 2.] 

A mere written acknowledgment of receipt of 
money due under a promissory-note does not fall 


within the provisions of sections 15 and 16 of the, 


Negotiable Instruments Act. [p. 944, col. 2.] 

Nor is it a transfer of an actionable claim within 
the meaning of section 30 of the Transfer, of 
broperty Act [p. 945, col. 1.) 

Muthar Sahib Maratka v. Kadir Sahib Maraika, 
28 M. 644; 15 M. L., J, 884, distinguished. 


Sesond appeal against the deoree of the 
Court of the Distriet Judge, North Malabar, 
in Appeal Suit No. 800 of 1917, preferred 
against the decree of the Court of the 
Additional Distriet Munsif, Tellicherry, in 
Original Suit No. 75 of 1916. 

FAOTS appear from the judgment. 

Mr. Mir Zynuddin, for the Appellant.— 
Exhibit A isa negotiable instrament, The 
provision for payment to joint payees in valid, 
Muhammad. Khumarali v. Ranga Rao (1). 
There is nothing to imply that payment to 
alternative payees is invalid. The preamble 
to Aot V of 1914 only deslares the expedieney 
of removing doubts that were felt in regard 
to the making and endorsement of promissory- 
notes in certain forms, The Amending Ast 
should be demeed to declare the pre-existing 
law that instruments drawn in favour of joint 
or alternative payees‘is valid. 

The written aeknowledgment by payee 
amounts to an endorsement. At any rate, it 
falls under sestion 130 of the Transfer of 


_ (1) 34 M, 654, 


Jid 
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Property Act as an assignment of an action- 
able elaim. See Muthar Sakib Maraskar v, 
Kadir Sahib Maratkar (2). 

Mr. O. Madhavan Nair, for the Respond- 
ent.—Hxhibit A, the pro-note, is not a nego- 
tiable instrument’ within Act XXVI of 1851, 
It was exesuted before the Amending Ast Y 
of 1914. Under Ast XXVI of 1881 
negotiable instrament drawn in favour of 
joint or alternatives payees is not valid. 
It wan. no under the English Law. Ast V 
of 1914 did not deelare what was the pre- 
existing law. Itis an amending enactment. 
Sestion 4 of the Negotiable Instruments Aot 
defining ‘promissory-note’ followed ‘the 
English Law. The provisions of seotion 7 
of the English Statute, 45 & 46 Vio., CO. 61 
providing fora bill being made payable to 
alternative was introdueed in India only by 
> the Act of 1914, © 

The so called endorsament, Exhibit A-2, is 
not an endorsement either in full or in blank 
within sestion 16 of the Negotiable Instru- 

ments Actas there is no diraatiou to pay 
“to a spesified person and it does not sonsist 


‘only of the signature of the indorsee’s - 


name, 

It cannot be brought within sestion 130 
of the Transfer of Property Act as there are 
no operative words of transfer, © 

' JUDGMENT, 

Spencer, J.—1 feel no hesitation in holding 
that there was no valid endorsement eontained 
in Exhibit A-2, l 

This purports to be an asknowledgment 
of the payment of Rs. 631 and odd and is 
signed by Ampu who is one ofthe three 
alternative payees under Exhibit A. 

“This is not either an endorsement in 

full or an endorsement in blank as defined 
in seotion 16 of the Negotiable Instruments 
Ast. It is not the former as there is no 
direstion to pay the amount in the instru- 
ment to a spesified person and it is not 
the latter as it does not sonsist only of the 
signature of the indorsee’s name. 

The District Judge dismissed the suit 
for another reason also. He held that 
Exhibit A was not a negotiable instru- 
ment as it was exesuted before the passing 
of the Aet V of 1914. That Act in its 
preamble deolared that it was expedient to 
amend the Ast of 1881 so as to remove 


(2) 28 M. 544; 15 M, L., J, 384, 


doubts as to the validity of the making 
and endorsing of negotiable instruments in 
oertain forms, These wards might lead” ty 
the supposition that the law was really the same - 
before the Aot was passed and thaf all that 
was needed was to remove unsertuinty as to 
the validity of negotiable instruments drawn 
in fayour of joint payeas or alternative 


payees, 
: But in fast it does not appear that 
negotiable instraments drawn in favour 


of alternative payees would have been treated 
as valid if a oase of one of ‘them hai 
some before an Indian Oourt before 1914 
and an authoritative ruling obtained. 

-In England it was held so long ago 
as 1819 that a note whereby the makar 
promised to pay a specified sum to A or to 
B and O wasnota valid promissory-note under 
the Statute of Anne. See Blanckenhagen v. 
Blundell (3). 

It was not til the Bill of Exchange 
Ast of 1882 was introdused that a bill 
was allowad to be made piyable in the 
alternativa to one cf two or one or some 
of several payees. *‘Ohalmers in his som- 
mentary on sestion 7 (2) of that Aot observes 
that this sub seotion materially altered the 
previous law. Thus, when the Negotiable 
Inatruments Aot of 1881 was passed in India 
the English Law did not resogniz2 alternative 
payees, 

When the Indian Ast was enaeted it may ba 
taken to have embodied the law prevailing in 
England at the time, when it defined in sea- 
tion 4 a “promiasory-note”’ as an instrament 
in writing containing an unsonditional under- 
taking to pay a aertain sum of money 
only to or to the order of a certain person 
or to the bearer of an instrument. 

The omission to inelude a provision re- 
sembling sestion 7 (2) of the English Ast was 
not restified till 1914, 

Joint pagees were resognised even before 
the amendment of the Negotiable Instra- 
ments Asb of 1881. [See sestion 51 of that 
Ast and Mukammad Khumaralt v. Ranga Rao 
(L)] but not payees in the alternative, I 
consider, therafore, that the Distriet Judge was 
jastified in his refusal to treaf Exhibit A as 
8 negotiable instrament, < 

The appellant's Counsel relies on Muthar 
Sahib - Maratkar v. Kadir Sahib Maratkar 


(2) and argues that the endorsement Exhibit 
(8) (1819) 106 E, R. 418; 2 B. & Ald, 417. 
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A-2 may be upheld a; effecting an aasign- 
ment af an aationable olaim under aeo- 
tion 130 of the Trarsfer of Property Act. 
The objestion to so “doing. is the complete 
absence of operative words of tranafer. 

The sesond appeal fails and is dismissed 
with coste, 


Onguas, J.—Mr. Madhavan Nair, Counsel 
_ for the respondent, eontends that the Ast of 
1914 (v of 1914) is not retrospestive 
and, therefore, that if the date of exean- 
tion of the promissory note in question 


is subsequent tothe Ast (which is admitted) 


it must fall within the previously existing 
‘law. Now the Negotiable Instruments Act 
same into foroe on lst Marsh 1882 and the 
English Statute (45 and 46, do, Ch. 61) 
of 1282 same into foree on 18th August 
. 1882. The latter sontaine, in section 7 (2), 
a provision that a bill may be made payable 
to two or more payees joistly or it may 
be made payable in the alternative to one 
of two or onsor some of several payees. 
But this provision was not insorporated by 
the Legislature into the Indian Law till 
the Aet of 1414 and there seems no An: 
thority for saying that it was incorporated 
into the Indian Law by ary judicial deoi*ion 
between 1882 and (914. There is ro doubt 
that the Act of 1914 is an Amending Ast, 
It distinetly says that it is (seation 1) and 
does not say that it is only dealaratory of 
the existing law. Now section 4 of the 
Negotiable Instruments Act defines a pro: 
missory note ard states that it contains 
an unconditional undertaking to pay a oertain 
sum of money only to or to the order of a 
sertain person—a certain person is an asesr- 
tained person and it was held as long ago 
as 181%, in the leading oase of Blanckenhagen 
v. Blundell (3), that a note wherein the 
maker promised to pay tp A. or to B. and 
0. is nota promissory-note within the Statute 
of Anne and that an astios sould not be 
maintained upon it,» 


It, therefore, seams to me that the doou- 
ment sued on is not a negotiable instru» 
ment within the Nego.iable Instruments Act 
185l,-as it was “made before 1314 I am 
inolinėd to think that Mr. .Madhavan Nair 
is also right in bis second contention, 2. e., 
that the so called endorsement (Exhibit A- 
(2) doəs. not fall within the provisions of 
section 16 of the Negotiable Instruments 


to na 


Sestion 15 of the Ast defínss en- 
dorsement as, when the maker or holder of 
a negotiable instrament signs the same, 
otherwise than as such mikor for the pur- 


Ast, 


pose of negotiation on the back or fasas thereof; š 


ete.’ 

Sestion 16 seta out the different sorts of 
endorsements, e, g., 10 blank” and “in full.” 
Here, in Exhibit A-2, all we have is an 
acknowledgment of the reseipt of Rs. 631-6 5 
“being the principal and interest under this 
pro-note’’ signed by one of the alternative 
payees of the suit note. There is nothing 
to show that the monsy was not ressived on 
assount of the maker: afany rate, it appears 
clearly notto ba sush an endorsement as 
woull fall within section 15 and sestion 16 
of the Act. This is quite apart from the 
question-as to whether one of several al- 
ternative payees under the Ast of 1914 sould 
validly endorse —a question whiob, in the face 
of my finding as to the ‘invalidity of ‘Exhibit 
A asa promissory-note, “does not arise in 
the present case. 

On the point as to whether Exhibit A.2 
oan be a transfer of an aot onable alaim under 
section 130 of the Transfer of Property Aet 
several oases have been referred to, It is clear 
that Exhibit A-2 aontains no words of assigne 
ment as such, In Muhammad Kumaralé v, 
Ranga Rao (:) it was held that, though 
there could not he endorsement by one 
joint payee to another, ye the endorsement 
might be relied on as evidence of an assign- 
ment by way of releasa in favour of the 
endorses. In that oase ib was expressly stated 
(page 653) that the suit was maintainable 
“by reason of the other joint payee having 
transferred his interest therein to him,” 


It further would appear that in this oase the | 


endorsement was in the shape of an order 


or request to the maker to pay the amount . 


of the note to the endorsee though this is 
not clear from the report. In any sase, it 
seems no authority for the present oase 
whioh ia that of a reseipt” by one of the 
payees and signed by hm. 


As laiddown in Muthar Sahib Maratkar ` 


v, Kadir Sahib Maratkar (2), endorsement is 
not the only mode by whieh negotiable 
instruments may be assigned ; but the diff. 


culty in the present case is that there’ are: 


no words of assignment or any expression 
of intention to transfer the rights of Ampu 


to the plaintifi: A direction in writing tó 
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pay ihe amount due on an instrument endorsed 
on such instrament by the payee thereof, 
eoupled with” delivery of the instru. 
ment £to endorsed to the person to whom 
the payment is directed, is an assignment 
within section 130 of the Transfer of Property 
Ast, This was laid down in Rama Iyen v. 
Venkotachellam Patter (4). There is no such 
direstion to pay here. These are the oases 
relied on by Mr. Mir Zynuddin, Counsel for 
the appellant, and, as already stated, they 
do not, in my opinion, bear upon this oase. 
I, therefore, agree with the learned Distrist 
Judge that Exhibit A-2doss not constitute 
a valid assignment under section 130 of the 
Transfer of Property Act. 

ìi agres with my learned brother and would 
dismiss this second appeal with ososts. 

M, C. P. 


; Appeal dismissed. | 


LAHORE HIGH COURT, 
MISCELLANEOUS Secoxp Oivin APPEAL No, 1062 
or 1920. 

January 21, 1921, 

Present :— Mr, Justice Chevis. 
NAWAB AND AxoTHER— DEFENDANTS 
— APPELLANTS 
r VETBUS 
PUNJABA AND AROTHER— PLAINTIFF 3] — 
: RESPONDENTS, 

* Qivil Procedure Code (Act V of 1908), s. 11—Resg 
judicata-~Alienation— Suit to contest alienation, 
dismissal of—Suit for possession, whether maintain. 
able. 


Piaintiffs brought a sunib for a declaration that 
a gift made by R. in favor of N. shall nob affect 
their reversionary rights. The suit was dismissed on 
the ground that on Ws death her grand-daughter J. 
would have aright to succeed to her, and that the 
plaintiffs’ interest was too remote. After R's death, 
plaintiffs brought a suit against N. for possession of 
her estate : 

Held, that J's right to succeed to R. being res 
judicata, and J. being akire the plaintifs’ suit was 
not maintainable, 

Missellaneous second appeal from the order 
of the Dietriot Judge, Amritsar, dated the 


21st February 1620, reversing that of the 
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Maunaif, Sesond Class, Amritsar, dated the 
5th August 1919. 

Dr. Shuja ud din, for the Appellants, 

Mr, Devt Dayal, for the Respondents. 

JUDGMENT.—The genealogiesal tree is 
to be found in the judgment of the learned 
District Judge. The plaintiffs, nephew of. 
lmami, sue for postession of six kanals of © 
land and a house whieh Imami’s daughter. 
in-law, Musammat Rajji, gifted to her son- 
in-law, Nawab, Musammat Rajji is now 
dead and plaintiffs slaim that succession 
has opened ont to them. The gift was made 
in 1912 and in the same year the plaintiffs 
brought a suit for a declaration that the gift 
should not affest their reversionary rights 
after the death of Musammai Rajji. This 
suit was dismissed and the plaintiffs’ appeal 
was dismissed by the Divisional Jndge ‘on 
the ground that, although the plaintiffs 
were entitled to contest an alienation made 


.by a female, the daughter, Musammat Karam 


Bibi, and the°grand-danghter, Musammat 
Jhando, of Musammat Rajj', would sueseed to 
the property on her death in preferenese to 
the plaintiffs and, therefore, the suit was so 
spesulative that no declaratory desree should 
be given. Against this desision plaintifis 
might haye filed a further appeal to this 
Court but they did not do so. Musammat 
Karam Bibi is now dead as well as her 
mother Musammat Rajji, but Musammat 
Jhando, the grand daughter of Musammat 
Rajji, still survives and the plea of the 
donee defendant is that the suit is barred 
by the rule of res judicata, it having been 
decided in the former suit that Musammat 
Jhando is entitled to sueseed in preferense to 
the plaintiffe and the plaintiffs Leing, therefore, 
debarred from getting a desree for possession 
in the presence of Musammat Jhando, The 
first Court held this sontention to be correst 
and dismissed the* suit, but the learned 
District Judge on appeal holds that the 
former dacision does not operate as res 
judicata, as in the former case there was no 
express issue asto, whether J usammat Jbando 
would suoseed to the property. It is true 
that no issue as to Musammat Jhando’s right 
to sueceed was framed by the first Court, 
but still the question of her suesession be- 
same a matter of sontroversy between the 
parties when the District Judge based his 
diemissal of the appeal on a finding that 
Musammat Jhando was entitled to sueseed. 
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This finding might have been attaeked by 
a further appeal to this Court, but it 
was not attacked ‘end, therefore, besame 
final, 

-I have no hesitation in holding that 
Musammat Jhando’s wight to snsoced isa 
matter which is res judicata, and that in her 
presence the plaintiffs cannot obtain a deoree 
for possession. The appeal is aosepted 
. and the suit is dismissed with eostas in all 
Courts, 


t 


Appeal accepted, 


MADRAS ALn OOURT. 
NCH. 


. Seeonp Si ree ne 504 or 1919. 
April 29, 1920. 
Present:—Sir John Wallis, KT, 
Ohief Justice, Mr. Justios Oldfield, 
. Mr, Justioe Sadasiva Aiyar, 
Mr. Justice Spencer and 
Mr. Justise Seshagiri Aiyar. 

'N. N. L. RAMASWAMI OHETIIAR~ 
Dersapaxr No, 2-— APPELLANT 
Versus 
MALLAPPA REDDIAR —P.tawrerr— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 583—Trans- 
fer im fraud of creditor decree-holder—Qlaim by 
transferee, dismissal of—Suit to set aside order on 
claim petition—Plea that transfer voidable by decree- 
holder, competency of. 


It is open to an attaching decree-holder to plead in 
defence to a suit by the alienee from the judgment- 
_debtor whose claim has been rejected, that the 
transfer to him was fraudulent under section 63 of 
the Transfer of Property Ach without the creditor 
ae filing a suit to avoid the transfer. p. 953, col, 


Subramania Ayyar v, Muthia Chettiar, 43 Ind. Cas. 
cee a M, 612; 6 L. W. 750; 33 M, L. J. 705, over- 
ruted. 


Vyse v. Brown, (1884) 13 Q. B. D. 199; Cab. & BÐ, 
223; 33 W. R. 168; 48 J. P. 151, Glegg v. Bromley; 
(1912) 3 K. B, 474; 81 L. J. K, B. 1081; 106 L. T. 825, 
Phul Kumari v, Ghanshyam Misra, 35 O. 202; 7 O. L, 
J. 36; 12 C. W. N. 163; 10 Bom, L. R, 1; 5 A. L. J. 10; 
17 M. L. J. 618; 2 M. L. T. 605; i4 Bur. L. R. 41; 35 I. 
A. 22 (P. 0.), distinguished. 

Ramu Atyar v. Palaniappa Chetty, 8 Ind. Cas. .117; 
35 M. 35; (1910) M. W, N. 683; 8 M, L. T. 381; 21 M, 
L. J. 756, explained, 
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Second appeal against the deoree of the 
Court of the Subordinate Judge, Tuticorin, 
in Appeal Suit No. 71 of 1918, preferred 
againat the decree of the Conrt of the Distriet 
Munsif, Tutisorin, in Origini Suit No. 360 
of 1916, 

This sesond appeal soming on for hearing 
on the 27th and 28th Janaary 192), and 
having stood over for sonsideration till the 
5th February 1920, the Court (Sadasiva 
Aiyar and Spenser, JJ, ), made the following 

ORDER OF REFERENCE TOA 
l FULL BENCH :— 

Seencer, J.—The plaintiff olaims the suit 
properties by virtue of a gift in his favour, 
dated 19th November 1914. The sesond de. 
fendant is a creditor of the donor, the frst 
defendant, who obtained a decree and 
attached the properties in exesution, The 
plaintiff made a alaim under Order XXI, 
rule 5$, Oivil Procedure Code, It was 
dismiaced and this suft is brought to set 
asile the’ summary order and to obtain a 
deolaration that the property is not liable te 
be attached. 

The trial of the plaintiff’s suit raised the 
question of law, whether it is open fo an 
attaching desree-holder to plead in defensa, 
against the alienee’s suit, that the alienation 
is a fraudulent one intended to defeat or 
delay the alienor’s sreditors. This question 
was answered in the negative in Subramania 
Ayyar v, Muthia Ohettiar (1), which is a 
Fall Bensh desision. We have desided to 
refer the same question of law onse more 
toa Fall Boneh. It need hardly bə said that 
wa should not have ventured to take this 
extreme course if we were not fully sonvinsad 
that the law, as laid down by that Fall Benob, 
seriously requires reconsideration. 

In order to justify this raferenea it is 
nesessary that I should, as briefly as possible, 
enumerate the reasons ‘whioh have impelled 
us to make it:— : 

1, There Appears to bəs an insreasing 
gansa of hesitation in the minda of bath 
Bonsh and Bar in regarding Subramanta 
Ayyir v. Muthia Ohettiar (t) as representing 
sound law ; 

2, Other High Courts have puta different 
eonstrustion on seation 53 of the Transfer of 
Property Aot ; 


(1) 43 Ind. Cas, 651; 41M. 612; 6 L. W. 760; 33 


M. L, J. 705. 
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3. Ina sase that has sinse come before 


the’ Privy Ooungil . a plea of this dessrip- 
tion was ‘allowed to be raised in defense of 
the anit ; 

There are no words in section 53 
which make it imperative‘ that a person 
*defranded, defeated or delayed should put 
forward his claim to have the transfer avoided 
in a regular suit and not otherwise, and 

5.. There are independent reasons for 
doubting the sorrestness of the sonclusion 
~ of the learned Judges who desided Palantand? 
Ohetté v. Apparu Ohettiar (2) upon which the 
Fall Bench sase in Subramanta Ayyar v. 
Muthia Chettiar (1) was based. 

‘I will now prossed to amplify the above 
reasons. On the first point I will merely refer 
to the opinions expressed by Abdur Rahim, J., 
in Oheruthachath Abdulla Haii v. Cheriyands 
Ibrayan’ Kutti (8); by Krishnan, J,,- in 
Rottarathil Pulligaputayt! Fokker v, Balathil 
Parkum Ghandrankandj Kunhamad (4) and 
by Sudasiva Aiyar and Napier, JJ., in 


their’ referense to the Fall Beneh on the 


former oceasion at page 613* of Subramunia 
Ayyar v, Muthia Ohettiar (1). 1 will only add 
* that i share in the doubts expressed by the 
-above-named learned Judges. 

: Next, Abdul Kader v, Ali Mech (5) is a 
direst dêging to the oosontrary on the 
point that a creditor who has obtained a 
desree` and taken out exeoution is competent 


- tò rise a plea under section 53 of the, 
Transfer of Property Act that the alienation 


made by’ hia debtor is voidable and should 
bb ‘avoided, and the learned Judges quote the 
English ease of Clough v. London and North 
Western Rutlwuy Co. (6) andtwo other deoi- 


sions of the same Court in support of this- 


pfoposition, The ease of Clough v. London and 
North Western Railway Oo. (6) is an autho- 
rity for allowing a voidable transastion to be 
avoided on the ground of fraud by any un- 
equivoeal ast inolading , a” statement in a 
plea by defendants in” an action. This 


Caleutta oase was considered in the Full 
(2) 84 Ind. Cas, 778; 80 M. L. J. 665; 19 M. L. T, 


690, - 

(8) 50 Ind Cas, $59 at p 962, 

(4) 51 Ind. Cas. 714; 36 M, L. J. 281 at, p. 287; 25 
M. L. T. 47; (1919) M. W. N. 39; 9 L. W. 188; 42 M. 
142 


© 14 Ind; Cas. 715; 15 [a] L. J, 640; 16 O. W, N, ` 


K a 7 Ex. 26; 41 L, J, Ex. 17; 25 L. T. 708; 
20 W 


“Page ane i miraj 
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410; 15 N. L. R. 68; 91 Bom. L. 
N. 817; (1919) M, W. N. 518; 10 L, W. 511 (P. C.). 
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Bensh ease-in Subramanta yee Vv. Muthia 


Ohettiar (1) and dissented from without full . 
disoussion of the reasons whioh influenced . 
the learned Judges of ethe Caloutta High - 
Court in soming to their sonslusion. 

In Baroda Prosad Baner;i v. Qajendra Nath- 
Banerji (7) it.was he'd’ that when a transis: | 
tion is voidable it was open to tha injured * 
party to dec'are his Will to ressind the 
transastion by way of defense to an sotion , 
brought to enforse the transaction against - 
him. In Bhikabhai Muljibhai v. Panachand 
Odhavyjt (8) the defendant was allowed to 
set up the defence that a mortgage transaction 
was intended to defeat and delay sreditors 
upon a suit brought by the mortgagor for 
a deslaration that the defendant was not 
eutitled to attach the properties 

Again, in Ghunsham Das v. Uma 
the Privy Counsil sonfirmed 
tha deorse of the Judicial Commissioner of the 
Central Provinses in a suit in whioh oertain 
sreditors who Mad attached before judgment 
their debtor’s property raised in defense 
a plea that the plaintiff's mortgage was 
executed collusively as a devies to defeat 
sreditors, If there had been sush an easy 
way of . obtaining. a reversal of the Judicial 
Commissioner’s desision as that of objecting 
to the plea beiug raised as a defense to the 
euit, it is likely that that ground would have 
been argued before the Judiaial Committee, 

In Lakshmi Doss wa" Roop Daul (10), a 
oase of a voidable deed the defendant was 
allowed bya Fall Bench of this Oourt | 
to set. up as defence. that the deed wasi, 
invalid even at a time when a suit to. 
declare its invalidity would have been time: 
barred, Andin: Thathu Naik v. Kondu Reddi 
(11), two Judges out’ of three composing . 
the Full Bensh held that if was open to. 
the defendants to havea sale set aside by 
way of answer to the plaintiff’s claim: on 
the strength-of the sale fo resover possos- 
sion of the mortgage property which he had ` 


(7; Ind. Cas. 289; 90. L. J. 883 at p. 893; 13 O, 
W. N.-657. 
a 652 Ind. Cas. 682; 43 B. 707; 21 Bom. L. R., 


"o 50 Ind. Cas. 264; 36 M. L. J, 483; 17 A. L. J. 
, 472; 23 0. W, 


(10) 80 M. 169 (F. B.N; 17 M; L.J. 10; 2 M. L. 
y'i Ind, Cas, 221; 52 M. 242; 6 M. D T, 
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Vought in suction in’ execution of his- mort: 
epee dente: : 

: As :to the two repbried -sases, about the 
andak of whieh we feel doubt, [ may say 
at onse that I do not wish to attempt to 
. Sballenge the other principle established by 
Palantands Ohetti y. Appavu Ohett¢ar (2), 
viz., that if. a regular suit is brought by A 
creditor to declare a oonveyanse made by his 
‘debtor to be invalid, the desrea obtained by 
chim would enure for the berefit of all other 
_ ¢ereditors, and jt follows from this that such 
‘Suita should ordinarily be brought in a re- 
presentative character on behalf of all the 
-eoreditors in order to avoid the same question 
being raised again and again by ‘different 
-sraditors of the same debtor, although I 
prefer the opinion of Krishnan, J., in Kottara- 
sthil Puthiyapurayil Pokker.y. Balathil Parkum 
‘Chandrantantte Kunkinat (1), “thah it 
should be.a matter within the. discretion of 
the Court to direst, at the instanoa of the 
: defendant, thata suit by a single oreditor 
¿should be amended so as to make it a suit 
on behalf of all oreditore, and not that all 
Baita should bə dismisied if not brought in a 
-representative sharacter. It seems to me 


that, even if this principle of representation- 


:ba accapted in its fullest significance, it does 
mot follow-as a necessary corollary that a 
oreditor, who is not already bound by a deoi- 
sion of the same question in a prior suit, should 
be: debarred from setting up the invalidity 
:of the transfer when he is made a defendant 
in. a suit brought by the alienea just because 
he is a defendant. 


In Palantands Ohettiv. Appivu Ohettiar. (2) 


one of the learned Judges, Coutts Trotter, J. 
did not go beyond what waa desided in Ishvar 
Timappa Hegde v. Devar Veniappa Shanbog 
` (12), whioh is an authority for the proposition 
that if a creditor sues he should do so ina 
representative eapagity, The othsr learned 
‘Judge,-Sashagiri Aiyar, J , reluctantly allowed 
the. validity of the objeotion that an assign- 
mont: by- a debtor is good and valid until it 
is set aside in .a proper proceeding. He 
‘quoted Vyse v. Brown (13) and Glegg v. 


Fromley (14), aa authorities for thir, but he. 


did. not define, a proper procseding as sonfined 
in meaning toa regular suit. nor did he lay 

. (12) 27 B. 146; 5 Bom. L. R, 19. 

' {13} (1884) 13 Q. B. D. 199; Cab. & E. 223; 83 W, 
R. 168; 48 J, P. 151. 

(14) (1912) a B. 474; 81 L. J. K. B. 1081; 106 
Hr T. 825 | 
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¿down that: the parson EN to a ithe 
-assignment must oosupy the rale of plaintiff 


in sush.a suit, .The above two-sases are not, 


‘as L understand them, authorities for aneh” 


a proposition. He relied, further, on ~a case 
desided by thePrivy Oounail in Phul Kumori V. 
Ghanshyam Misra (15) which desided a ques- 
of Conrt-fees and insidentally seems to haya 
desided that the effest of the suscessfal suit 
under sestion 283, Civil Prosedure Code, (now 
Order KAT, rule 63) to set aside a summary 
order passed on a alaim petition was to plasa 
the varties in the same position as they had 
ossupied before sush order was-made. .The 
learned J udge did not noties that ifthe. theory 
advaneed in Palantanit: Ohetit v, Appass 
Chettiar (2) was assepted a sounter. petitioner 


“who suoseeded in defeating the elaim would 
bain a worse pasition than 
"basause he would have no right. to appeal in 


if he failed, 


the form of a suit under Order KAKI, rule 
63, against an order passed in his favour and 
if the claimant appealed in that. form ha 
sould not set up in dsfensea plea based on 
sestion 53, Transfer of Proparty Act. In 
Muthukumara Ohetty vy. Anthony Udayan (16) 


.my learned brother pointed ont thata party 


who was. entitled to avoid a transaction 
might do so by other means than by -getting 
a decree of Court. For instances, he might 
do so by an unequivosal act of repudiating 
the transastion—See page 877%*. The desision 
of the Fall Banoh in Subramania Ayyar. y, 
Mutiia Ohettiar (1) did not result in any 
raasons being added to strengthen tha view 
taken by the two learned Judges who desided 
Palaniandt Ohstif v. Appa.u Ohettiar (2), 
As this is a point of law whioh is sonstantly 
recarring, I think it advisable that another 
Fall Banoh should finally pronounces on .tha 
poing whether we should follow the view 
taken in Palaniandi Crests v, Apoton Ohe'tiar 
(2) and in Subramania Ayyar v. Muthia 
Chettiar (1). A 

Sapasiva AIYAR, J,—I agrae with the pre 


.posal of my learned brother to-rafer the 
question again toa Fall Bensh. 


I may be 
permitted to ald a word of explanation. 
Daring the coursa of the argumonty, I 
expressed rather strongly my reluctansa:.to 

(15) 35 0. 202: 7 C. L. J. 86; 12 O. W. N. 189; 10 
Bom, L, R. 1; 6A L. J. 10; 17 M. L. J. 618; 2 M. I. 
T, 6C6; 14 Bur. L. R. 41; 35 I. A, 22 (P. C.). 

(16) 24 Ind Cas. 120; 88 M. &67; 29 M, L. J, -617; 
15 M. L, T, 361. 


#Yage of 88 M.—LEd.] 


= ance to join in this .reference, 
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again refer the question tò a Full Bensh as 
I wasa party with Napier, J., to the referense 
on: which Subramanta Roe: Muthia Ohet- 
tiar (1) was desided and I had, sinse the 
date of the Full Beneh desiion, loyally 
followed it surrendering as I was bound to 
do my view on the question. But as my 
learned brother thought that, even the 
English procedure and prastioe on whish the 
desision in Polantandi Ohetit v. Appavu 
Ohettiar (2) was based, seemed not to support 
the view taken in that sase, (E am myself 
very difident to express any opinion on 
what the practise and prosedure of English 
Courts is or has been on any matter) 
and as, in a later Privy Counoil deoision, no 
objestion to the plea of voidability on the 
grourd of fraud raised by the defendants 
(ereditors) seems ta have been taken by the 
fraudulent alienee based on the ground that 
the ereditors were net legally entitled to put 
forward sueh a ples-in defense and sould only 
have the alienation set aside in a suit brought 
by them as plaintiffs, I got over my reluot- 
Assording to 
Kottarathil Puthiyapurayil Pokker v. Balathil 
Parkum Ohandrankandi Kunhamad (4) read 
with Subramanta Ayyar v. Muthia Chettiar 
(1) the deoree-holder who was able at onee 
to defeat the slaim petition of a fraudulent 
alienes gets a mere barren victory which 
sould be at once turned into a defeat if the 
alienes brings his suit to set aside the order 
on the slaim petition on the ground that the 
alienation has not been set aside in a regular 


‘suit and so the merits of the alienation should 


not be gone into, while if the deerae-holder was 
unsuccessful in the elaim proceedings he has 
the statutory right under Order XXI, rule 63, 

(admitted by Sir W. B. Ayling, J., and Kri: 
shnan, J, in his favour in Kottarathil Puthiya- 
purayil Fokker v. Balathil Parkum Chandran- 

kandi Kunhamad (4) te bring his suit against 
the olaim order and sould have the merits 


.of the fraudulent alienation gone into and 


decided in that suit. This anomaly is also 
a ground for re-consideration of Subramania 
Ayyar v. Muthia Ohettiar (1), No doubt, on 
questions of prosedure it is undesirable to 
unsettle precedents But as no titles to pro- 
perty are likely to be disturbed and as the 
result of overruling Subramania Ayyar v, 
Muthia Ohettéar (1) would only be to defeat 
what is almost wholly a teshnieal plea, to 
simplify prosedure, to shorten litigation, and 
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to favour oreditors sought to be defrauded 
honest creditors and deeree-holders being 
favourites of the law), I do not think that 
the objeetion is a serious one. 





This sesond appeal same on for heaving 
onthe 6th avd 7th April 1929, in pursu- 
ance of the Order of Referense to a Fall 
Bensh npon perusing the grounds of appeal, 
the judgments and decrees of the lower 
Courts and the resord in the oase and the 
said Order of Referense, 

Messrs. K. Bhashyam Iyengar and V., E, 
Srinivasa Iyengar, for the Appellant.—-The 
Full Bench desision in Subramanta Ayyor. 
v. Muthia Chettiar (1) needs to be revised. 
That has been followed in sneseeding oases 
by the Judges with much reluetanea “and 
hesitaney, See Oheruthazhath Abdulla Haji 
v. Oheriyandt Ibrayan Kutti (8), Kottarothil 
Puthiyapurayil, Potker v. Balathil Parkum 
Ohandrantand Kunhamad (4). The Oal 
outta High Court has held the seontrary * 
view in Abdul Kader v. Ali Meah (5). Where 
the sreditor has, by an unequivoaal ast, ex- 
pressed his intention to avoid, there is no 
reason why he should be restristed to a 
suit todo so. A plea to an aetion by the 
unsussessful alaimant is enough. See also 
Baroda Prosad Banerzt v. Gajendra Nath 
Banerji (7) and Batkabhat Muljibhai y, 
Panachand Odhavj: (8). In Ghunsham Das y. 
Uma Pershad (9) the Privy Oounsil has 
tasitly approved of the maintainability of 
muah a plea besause they confirmed the lower 
Oourt’s desree whieh was based on such a 
plea. Under Order XXI, rule 63 the scope 
of the anit is to determine the title of- the 
parties. If the transfer by the judgment. 
debtor is held to be a fraudulent transaction, 
the transferes has no righ under his 
transfer and eanrfot olaim to free the 
property from the trammels in exesution. 
Then the decision must be in favour of 
the ereditor what-is nesessary is only that 
the oreditor should have exersised his option 
to treat the transfer as void, Seetion 53, 
Transfer of Property Ast, does not expressly 
say that a suit js his only remedy. 

Mr. <A, Krishnaswamy Atyar, (with 
him Messrs. O. S. Ohedambaram | Pillat 
and Martkandam Pillat) for the Respond. 
eut-—There is no reason to disturb the 
sonsidered ruling of the Fall Benesh in 
Subramania Ayyar v, Muthia Ohetiiar (1) 
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The nou-reaognition of a separate suit aa the 
only remedy of the ereditor to avoid a frauda- 
lent transfer will lead to several hardships. 
In cases. where the transfer is valid as to 
part of the eonsideratien, the deoree in a suit 
«ander Order XXI, rule 63 sannot adequately 
proteat the olaimant’s interest, while it resog: 
nises the rights of the sreditor. There 
will be no means of dealing with any equities 
in. favour of the claimant in any decree than 
might be parsed. 

The seope of the suit under rule 63 is not 
more extended than that the enquiry 
under rules 59 and 63, In both alike the 
question of possessing will be eonsidered. 
And in the suit no plea san be allowed as to 
the binding nature of the transfer to the 
claimant until the ereditor established that it 
was not binding on him in a suit of his own. 

A suit under rule 63 is virtually related 
to the order or the slaim petition. In Phul 
Kumari v. Ghanshyam Misra (15) the 
Privy Oouncil treat it as a form of appeal 
related to a prior deeree. Therefcre, the 
sreditor’a remedy is in an independent suit 
where all aspests of the question sould be 
fully sonsidered and determined. 

Under section 53 of the Transfer of Pro- 
perty Aet the oreditor eannot rely on the 
exercise of his option in defenee until he 
has succeeded in a suit, 


As the attashment of immoveables is by a 


prohibitory order issued to the judgment. 

debtor, there aan be no valid attashment of 

property fraudulently transferred. Unlass 

the prohibition is dirested to the transferee 

the usual attachment form would be futile. 
OPINION, 

Watts, O. J.—The desision of the Fall 
Benesh in Subramanta Ayyar v, Muthia Chettiar 
(1) affirmed the desision in Palaniand: Uhettt 
v. Appavu Ohettiar (2); that a sonveyance 
offending -against the provisions of section 
53 of the Transfer, of Property Aét oan only 
be avoided in a suit properly instituted for 
that purpose, and that, sonsequently, in a suit 
by an unauocessful olaimant under Order 
XXI, rule 63 of the Civil Prosedure Code 
it is not open to.the attashing deeree-bolder 
to plead that the transfer by the judgment- 
debtor, to the slaimant was fraudulent. This 
ruling has since been questioned if two eases 
in this Oourt, Oheruthazhath Abdulla “Hai 
v Onertyandé Ibrayan Kutti (3), and Kotti- 
rathil Puthiyapurayil Pokker v, Bulathil Larkum 
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Chandrankandi Kunhamad (4), as observed 
in the Referring Order of Spenser, J , where 
many of the Indian desisions are eited. The 
question has now been very fully argued - 
before a Benoh of five Judges, and after 
carefully oonsidering all the arguments 
addressed to us I have some to the sonelusion 
that the view taken by the two learned 
Judges of the Oaleutta High Court in Abdul 
Kader v. Ali Meah (5) is right, and that there 
is nothing to prevent a creditor who has been 
defrauded, defeated or delayed from exersis. 
ing the option given him by sestion 53 of 
the Transfer of Property Ast of avoiding 
the sonveyanee otherwise than by the insti- 
tution of a snit for that purpose, If the 
framers of the Transfer of Property Aet, 
who were, of osourse, thoroughly familiar 
with the English decisions on the subject, 
had intended that the oreditor should 
only exersise thir“ option by insti- 
futing a snit, I make ns doubt that, in 
a measure whieh was intended to be self- 
sontained and to be administered in many 
plases where English desisions are not 
readily available, they would have said so 
expressly, As they have not done so, we 
are, in my opinion, bound to apply the 
law that voidable transastions may be avoid- 
ed by any open or unequivoeal deelaration 
of an intention to avoid them as laid down 
by the House of.Lordsin Oakes vy. Turquand 
(17), aod in numereus other oases, 

I prefer to rest my opinion on the 
language of the section which we have to 
administer, but at the same time, I donot 
think that the English desisions, when 
properly understood, afford any support to. 
the sontrary view. The practise of requiring 
a ‘creditor suing in Chaneery to set aside 
a deed of fraudulent transfer to sue on 
behalf of all the ereditors was, in my opinion, 
only another application of the well-known 
maxim tbat he who seeks equity must do 
equity. As observed by Mr Kerly in his 
History of Equity, at page 145, even after 
the two Statutes of Elizabeth extended the 
powers of the Common Law Court to defeat 
fraudulent conveyances, recourse sontinued 
to te had to Chancery to set aride settle- 
ments in fraud cforeditors Naylor v, Balde:en 
(18). This was no doubt owing to the 

(17) (1867 2 H. L. 826; 36 L, J, th. 949; 16 L, T, 
808; 15 W, R 1201. i 

(18) 1 Ob, Rep. 6% 
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supetior facilities then poseessed by. the 
“Court of Chancery for eliciting the trnth in 
syeh oases owing to its power to examine 
. the defendant and to grant dicenvery, which 
the Common Law Conrta would not do. 
* If is unnecessary to sonsider whether the 
„Gourt of Chancery invariably required a 
judgment-oreditor as a condition of obtaining 
relief to sue on bebolf of all the oreditors, 
‘In so far as it did so, it was merely an 
‘applisation of the well-known equitable 
rule whieh was also applied in the more 
resent oasa of Reese River Silver Mining Oo. 
„v, Atwell (19). It was there argued that 
‘there was no oase in whiah a creditor had 
„been allowed to bring sash a suit when 
„the debtor was still alive without first 
„Obtaining a judgment against him, bat thig 
„sontention was overruled, and a oreditor 
“who had not, obtained jadgment was allo ved 
_to.eue, but, at the same time, leave was given 
, ko amend the bill (or plaint) by making 
“it. on behalf of all the oreditora” a desision 
„followed by Jenkine, C, J., in a similar case 
:dshvar Timappa Hegde v. Devar Ventapp2 
_Shanbag (12), That is not the question 
“before us, as the suit with which we are 
_ sonserned is the statutory suit under order 
“KAT, rule 63, 
This and the other Chancery oases‘sited. 
„in Palaniandi Qhelti v, Appavu Oactttar (2), 
_in my opinion, throw no light on the fication 
whether under the Statutes of Elizabeth it 
,is not opento a sreditor to avoid a fran- 
dulent sonveyance without suit or action 
if he oan do so effectively and is prepared 
.to fase the risk of having to pay damages 
. should the conveyance ultimately be found 
. not to have been fraudulent. That he ean do 
-80 appears from two desisions «ited by 
Sterling, J., in Mount, In re, Kingston Cotton 
„Mill Co, v. -Mouat (20) where the oreditor’s 
;Vights at law and in equity are ‘distinguished, 
_In the very early oase of Bethell v. 
. Stankepe Co. (21) where the testator 
.,8bortly before ` his death had made a 
«feaudalent gifs of hia goods to his 
daughter but had remained in poseession of 
them, it was. held tkat they were assets in 
the hands of his ° administrator, and that 


(19) (1869) 7 Eq. 947; 29L. T, 168; 17 W. R. 


120) (1899) 1 Ch. 831: 83 L. J. Ch 890; 80 L.T, 
40 ; 4] W. R. 508. 


(21) (1604) Cro, Eliz, 810; Owen 132; 2 And, 173, 
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when the donee afterwards. took them it was 
a trespass against the administrator, and in 
Shears v. Rogers (<2) . Littledale, J., observed, 
“sreditors bad a right to the property.whieh 
the deed purported to convey, | and. might 
enforse that right:at law. .The assignment, 
was void as soon as the sreditors elaimed 
to treat it as suoh, though not until 
then,” 
Tha ,judgment-oreditor’s right to -take 
in exeontion goods which have been made 
the subject of a sonveyance offending 
against the Statute of. Elizabeth without 
bringing a suit to set aside the conveyanse 
has also been resogvised in a number of gases 
begnining with the early case of Turri y. 
Tiprer (23) where it was held that an 
alienee from the judgment-debtor undér: S 
fraudulent conveyanse could not maintain 
an action of-trespass against the Bailiff of 
a Manor Court . for seizing the goods, whioh 


-were the subjest of the sonveyanse, in .exe- 


sution against the judgment-debtor Later 
oases, went further, and held that the Sheriff 
or. Bailiff was not only entitled to seize in exe- 
eution goods whioh had been franduleutly 
transferred by the judgment- debtor but ‘was 
bound to do so, In Lovick v, Orcwier (24) 
Lord Tenderdon said : “Now, if a party be 
in possession of the goods apparently the 
property of the debtor, the Sheriff, who,has 
a fari f:cias to_exesute, is bound to inquire 
whether the party who is in possession is 
so bona fide; and if he find the possession 
ia held andet a fraudulent bill of sale,.he 
is bound to treat itas null and void, and 
levy under the writ” The same rule wgs 
laid down by Baron Parke in [may v. 
Magny (25) in which a fraudulent judgment 
had been ruffered by the debtor: “The 


judgment is by the Siatute (13 aliz. ) made 


void’ ‘against oreditore, bat by implication 
it is void. against a Sheriff, who sots in 
right of* a ` oreditor ; as a deed is, whioh 
is’ fraudulent, sonnet *sreditors: T irvil. v. 
‘Tipper (.3). And it is now of fre- 
quent ocsurrenoe, that the Sheriff is bound 
to take goods which have been fraudulently 
conveyed or assigned to defeat oreditors, 

(22) (1882) 3 B. & Ad. 382; 1 T.J. K. B. 8°; 110 
j ah C l at. 222; 2 Roll Rep 493. ' 

(24). (1828 RB 40. 180; 2M. & Ry. 84 6L. J. 
(io 8.) K B-2 8,18 R 992, 

(201043) I1 M..& W. 267: 2 Dowl. ‘N. 8.) 631; 12 
L J..Ex 18€; 7 Jur. 240; 68 R, B. 592; 152 E, R. 808, 
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And is responsible, in;an action Jor a false 
return ,at the euit. of the creditor ; and. the 
Statute seems to us, to put both (tke judg- 
ment and ‘the conyeyacca) on the same 
footing.’ In Remmett v. Lawrence (26) 
doubts were expressd as lo how far the 
‘Sheriff was tound to take notiee that a 
judgment or conveyance was fraudulent but 
Imray v. Magnay (<5) was subsequently 
affirmed in Christopherson v, Burton (27), It is 
unnesessary to pursue the question of the 
Sherifi’s liability. What is material is that 
the desisions of these eminent Judges pro- 
seeded on the view that the Sheriff ia 
execution may do what the oreditor could 

‘do himself, we, avoid the fraudulent cou- 
.veyance without a suit. As regards Vyss 
v. Brown (13) all that was decided was 
that the defendant, who was the exeoutor 
ander a Will by which the judgment-debtor 
:besame entitled to a legacy whioh he was 
said to have fraudulently ealienate?, oculd 

not be said to bea debtor to the judgment- 

debtor in the amount of the legasy co as 
„to entitle a.,oreditor of the judgment. 
debtor to take garnishee proceedings. In 
.Glegg v. “Bromley (14) it was held that the 
assignment there in question was not in 

.sontravention of the Statute of Elizabeth, 
and:no question as to how such ssttle- 
,ments.sould ba avoided appears to have 
„arisen, These desisions appear to have no 
. bearing on the present question, 

„It is tbe leas nesessary to import restrictions 
“into seotion 53 of the Transfer of Property 
¿Ast because the Legislature in India has 
.made what it oonsiders suffisient provision 
for the rights of: the other sreditors in the 
| provisions of the Code relating to the re- 
¿realization .and distribution of assets in 
-exesution .ky allowing judgment creditors 
: who eome in before. the realization of the 
-pesets fo share in them. 

The actual question referred to us is, whether 
zit is open to am attachicg desree holder to 
< plead in defence to a snit by the alienee whose 
„olaia has been rejeoted‘that the tranafer 
: to him was fraudulent ucder section 53. 
.For the reasons already giver, I am of 
, opinion that fb is open tothe judgment-aredi- 
tor by virtue of sestion 53 of the Trarsfer 


(26) (1850) 15 Q B. 1C04; 20 LJ. Q.B. £5; 14 
Jur. 1067; 117 E. R. 788, . 
(27) (1848) £ Ex, 160; 18 L. J. Ex. 60; 77 R, R. 
o 672; 164 Be R, 798, 
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of Property Ast to attach as.the:-property of 
the jundgment-debtor propertyewhiah: has been 
JSraudulently transferred .to the ..slaimant 
with intent to defeat or delay oreditors, -If 
che knows of the transfer. when he anpliss 
for attachment, the application is auffisient 
evidense of his intention to avoid it; if “he ° 
only bears of the transfer when a-elaim 
petition is preferred under Order XXI, 
role 58, and still maintains hia right. to 
attach, that again is a snffisient. exercias of 
his option to avoid and entitles him to 
` guoseed inthe subsequent suit under rule 63 
-whish has next to be sonsidered, 

When the olaim ia preferred, it beoomes 
the duty of the exesuting Court to inyes- 
tigate it unless of opinion that it was de- 
signedly or unnecessarily delayed. What is to 
.be investigated.at this stage is provided by 
rules 60.and 61 and is not the oreditor's right 
to attach, bat the question whether the 
judgment-debtor wasn possession (as defined 
in. the . rule) of the attached property at 
the date of the attachment, If he was, the 
attachment is to. sontinues and exeontion to 


proceed, subjeot to the result of the suit, ° 


which the claimant may institute within 
one year to establish his right: and 
assording to the decision of the Full 
Benoh in Mach Raju. Venkataratnam v. 
Vadrevu Ranganayakamma (28) the result 
is the.same under the present Code when 
the claim is rejected on the ground that 
it was designedly or unnesessarily delayed, 
On the other hand, if the judgment-debtor 
.is found not.to have . been in possession 
as defined in the rule, the attashment. is 
‘to be raised and execution against. the 
attached property suspended until the 
-judgment-oreditor has established his right 
to attach in a snit under rule 63, If 
.the -provisjons of rules 60.and 61 ba 
pursued, the question . whether. the. olaim 
shculd be allowed or disallowed in the.firat 
instance will depend on whether the. judg. 
ment-debtcr or the transferee was in posses. 
.pion a8 defined in rule 60 at the date of 
the attaskment. Iam not satisfied thatit 
was intended to lay down a different rule 
in Ramu Aftyar y, „Palaniappa - Chetty (29), 


(28) 48 Ind. Cas. 270; 41 M, 985; 24M L. T, 197, 
ane M. W. N. 699; 8 L. W. 292; 35 M. L, J. 33 
(29) 8 Ind. Cas., 117; 35 M, 36; (1910) M.. 
689; 8 M: L. T. 381; 21 M. D. J, a AN, 
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but if it was I am unable, with great respeot, 
to follow that decision. 

The resulting suit under rule 63 is by the 
unsussessful party to the olaim petition 
“to establish the right whieh he olaims to 
the property in dispute.” Whether this 
suit be instituted by the attaching deoree- 
holder or “by the transferee claimant, “ib 
must equally be desided in favour of the 
former, if the transfer is shown to have 
been fraudulent besause, in consequence of 
the fraudulent eharascter of the transfer 
and its avoidance by the judgment. creditor, 
the result is that the transferee has not 
the right which he elaims to hold the 
property free from attachment in execution 
by the judgment-ereditor, This view is 
entirely in aesordance with the polisy of 
these provisions of the Code, as explained 
by the Privy Oounoil in Sardhart Lal v, 
Ambika Pershad (30), which is to seoure 
the speedy settlemant> of questions of title 
raised at execution sales, We have, however, 
been referred to the later desision of the 

- Privy Oounsil in Phul Kumari v, Ghanshyam 


e „ Misra (15). All that. was desided in that 


sase was that a suit by the unsnesessful, 
party to establish his right under sestion 
283, now Order XXI, rule 63, of the Code 
of Civil Procedure was, 8 suit to alter 
or set aside the summary decision or order 
of any of the Civil Courts not established 
by Letters Patent or of any Revenue 
Court” within the meaning of Artiele 17 
of Sehedule IL of the Oourt Fees Act. 
Their Lordships proseeded on the ground 
that a suit under section 283, rule 63, 
was not only the appropriate but the only 
means of setting sside the order passed 
on the slaim petition and held that this 
was sufficient to bring the suit within the 
terms of the Artisle. They, no doubt, 
referred in one plase to the suit under 
sestion 283 to establish the right of the 
unsuesessful party to the elaim petition as an 
“stion of appeal’? and to the plaint in such 
a suit. as ‘a plaint for review of a summary 
desision,” but this language must be read 
with referense to the question before them. 
The effect of the judgment in a suit under 
section 283, now rule "63, as stated by the 
Privy Oounoil in Sardhart Lal v. Ambika 


' (80) 15 O. 521 at p. 623; 15 I. A. 128 at p. 127; 6 
Sar, P. O. J. 172; 12 Ind, Jur. 210; 7 Ind, Des, (N. 8.) 
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Pershad (30) and as appears from the 
provisions of the Oode whieh I have ex- 
amined, is to settle, ae between the attash- 
ing decree-holder and the olaimant the 
question of title arising in execution, with 
the result that the°order on the olainy 
petition (whish in the judgment of Phul 
Kumari vy. Ghanshyam Misra (15) is referred 
to as a decree) is either set aside or oon- 
firmed. All that their Lordships desided 
in the later oase was that this latter result 
wag enough to bring the suit within the 
operation of Artiele 17 of Schedule II of the 
Oourt Fees Ast, 

On the whole, I hava some to the gone 
olusion that, on the language of seation 53 
of the Transfer of Property Ast, the question 
referred to us must be answered in the 
affirmative, and I am confirmed in this 
view by the sonslusion to whieh I have 
some that the law is the same in Hogland 
with regard to “transfers offending against 
the Statute of Elizabeth, | 


OLDFIELD, J.—The eases we have to sone 
sider are those in whieh the slaimant, 
having failed to obtain an order under 
Order XXI, rule 60, Civil Procsdure Code, 
brings the suit authorised by rule 63 “to 
establish -the right whieh he olaims to the 
property in dispute.’ We are asked to 
deside whether the attashing  oreditor, 
defendant in sueh a suit, ean plead that 
the transfer on whioh the oclaimant relies 
offends against gestion 43, Transfer of 
Property Ast, or whether he must reserve 
that plea for separate proosadings to be insti. 
tated by him for ita avoidanss. f 

Of the arguments, by which the latter 
alternative is supported, that based on the 
alleged difficulty of combining in the decree 
in a snit under rule 63 a recognition of 
the oreditor’s right with the proteetion, to 
whieh the glaimant’s interest is entitled, 
san be dealt with shortly. For, firstly 
auch a desrea will not declare generally 
that the tranafer is void, but only, what 
seotion 53 permits, that if is not binding 
as between the ereditor and the claimant; 
and, next, there will be nothing to prevent 
reoognition of suoh right as the latter 
may establish by showing that, as regards 
a portion of the sonsideration, the transfer 
to him was valid, The Oourt san meet 
either eontingency as it would in ẹ suit by 
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the ereditor, the one by a direstion regarding 
the disposal of the balanse of the sale- 
proseeds after the* creditor’s desree has 
been dissharged, and the other by allowing 
him to proceed agaipst the property only 
eafter he has paid any amount to whish 
the slaimant is legitimately entitled. I turn 
to the two more substantial sontentions 
relied on, that the soope of the suit under 
rule 63 being. no greater than that of 
the investigation under rules 59 and 60, 
only the possession whioh would be desisive 
in the latter, can be considered in the former 
and that no plea regarding the character of 
the olaimant’s transfer as binding on the 
creditor san be considered, until or unless 
the latter has negatived that obaraster by 
obtaining a dearee. 

The first of these sontentions is involved 
in some confusion, beeause it is no doubt 
true that Subordinate Courts in fast are 
not dealing with claims only with reference 
to possession and are erroneously considering 
the character of the title on whish the 
claimant relies; and they ara supported 
in doing so by the head-note to Ramu 
Atyar vy. Palaniappa Chetty (29). If that 
were really the result of that desision, I 
shoald with, all deference, doubt its correat- 
ness. But, in fast,it desided only that the 
rejection of a claim by an order, whish 
was based on a finding as to possession 
and whioh was not attacked within a year 
by a suit, was final as against the slaim- 
ant’s right, even as based on his title; 
and if there are some observations in tke 
judgment arising from the referense in that 
order to title as well as and in connection 
with possession, it does not follow from them 
that the learned Judges meant more than 
that the adjudication as to the latter besame 
final by implication Also as to the former. 
More sertainly would have been inconsistent 
with the marked distinetion etween the 
references ito possession in rules, 59, 60 
and 61 in gonnestion with the preliminary 
order under the two last mentioned, and 
the referense in rule 63 to the establish- 
ment in the subsequent suit of the right 
claimed by the plaintiff But as the in- 
vestigaticn is restricted to the question of 
possession, that distinetion is-suffisient to 
negative the applisability of a ‘similar 
restristion to the last stage of the p-oseedings ; 
nor ean any support for sugh application 
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be found, as Mr. Krishnasami Ayyay eon- 
tends, in the referense bý the Jnudisial 
Committea in Phul Kumars v, Ghanshyam 
Misra (15) to the suit under rule 63 gy 
the provision previously sorresponding there. 
with) as simply “a form of appeal related e 
to a prior deoree,” whieh constituted the 
cause of action. For their Lordships were 
not dealing in that oase with any question 
of the substantive rights of the parties or 
the contentions open to either of them, but 
only with a question of Oourt-fees, in 
eonnection with whieh the sharaoter of the 
relief asked for by the plaintiff would be 
decisive. 

This failing, there remains the more 
substantial contention that the defendant- 
oreditor cannot rely on any exereise of 
his option under sestion 53, Transfer of 
Property Aot, in defenoa or unless he has 
brought and sueseeded in a suit. On this 
point, I respectfully accept the statement of 
the Hnglish law in the judgment juat 
delivered and turn to the Indian authorities, 
There is no doubt that, generally, the 
exercise of the option fo avoid a sontrast san ° 
be pleaded by the person entitled to éxersise 


. it in defence as, for instanee, in cases under 


sections 19 and 20, Indian Oontraet Ast. Vide 
Orr v. Sundra Pandia (31), Lakshmi Doss 
v. Roop Gaul (10), Baja Rojeswara Dorat y. 
Arunackellam Ohettiar (32) and Rangnath 
Sakharam v, Gc.ind Narasiva (33), and it has 
not been shown to be material that the person 
sonserned under section 53, Transfer of 
Property Ast, in not the exeeutant of the 
sontraot, or that his plea involves his right 
to avoid it, not absolutely, bat only as 
between him and the party to it, who hes 
claimed. There is, therefore, nothing contrary 
to principle in the authorities relied on by 
Spencer, J., int the order of reference; and 
Rajani Kumar Dass v, Gaur Kishore Shaha(34) 
may also be mentioned in esonnestion with 
another argument already referred to as an 
instance of a case in whioh partial effect was 
allowed to the plaintifi’s transfer. Most of 
these desisions were no doubt given, not in 
aonnestion with the elaim proeedure, but in 
ordinary suits brougkt on a transfer without 


(31) 17 M. 255; 6 Ind. Deo. (N. s.) 176. 
(82) 19 Ind. Cas, 596; 38 M. 821; (1913) M. W, N. 
453; 13 M. L. T, 469; 24 M. L. J, 592, 
(33) 28 B. 639; 6 Bom, L. R. 592, 
- (34) 35 O. 1051; 7 O. L, J. 686; 12.0, W. N, 761, ` 
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a Previous order rejecting a claim by the 
„plaintif: Batethat cannot affeot their weight 
“in the present disoussior, in view of the vary 

` spmaprebensive saope of the spacial remedy 

“allowed i in rule 63 and the dessription of its 

„ purpose . by -41e Jadisial Committee in 

°- Sardhari ‘Lal v. Ambika Pershad (3°) as the 

speedy settlement of qnestions of title ariaing 
at execution sales. It is, as these desisions 
` show, essential only that the attashing 

“eredtior, pleading seation 53, Transfer of Pro 

perty Aot, in defense, shall have exercised 
his option in some unequivocal way ; and that 

“he-will have done, if not in all eases by his 

attachment, at least when he afterwards 

opposes the transferee’s claim with full 

‘knowledge of it in the proceedings under 

‘rule 59. . In these sirsoumatansss, I agree with 

‘the answer proposed by the learned Chief 

Justice. 

-Sapasiva Alvar, J.—-Whenever English de- 
_gisions are quoted before us, I, no doubt, 
'reseive much instruction and guidance when 
‘the desisions deal with questions of general 
‘jurisprudence, with the sommon law rights 
of the‘Orown and the subjects, and with the 
application of universal maxims of justice, 
equity and good conscience to a given state 
“of facts» But when sush English dasisions 
‘are guotel as deal mainly with forms of 
‘aotion, with the practise as to the impleading 
of partisular parties in particular astione, 
with prosedure in exesution, with the dis- 
tinctions between astions at common law 
and at equity, I have always felt myself going 
‘beyond my. depthe, even when acute and able 
lawyers like Mr, A. Krishnasawmi Aiyar 
‘handle sush sass with sonfidenocs, and I am 
free to confess that Iam often inclined to 
exhibit signs of impatiensae when I so feel 
myself unable to appreciate the relevancy 

of. arguments based on such oases. 

Iu the present pase, L am glad that I need 
feel no anxiety that my imperfeot knowledge 
of English prosadure and presedents might 
have led me into serious error,aa my Lord 
. the Chief Justise has fully dealt with the 
“Engligh. desisions quoted before us and has 
shown that they lend little or no support -to 
‘the respondent's sontention. 

On the question of the interpretation to be 
placed on the language of the provisions oon- 
tained in Order XXI, rules 58, 59, 60 and 63, 
the matter bas been ‘dealt with fully by 
Krishnan, d Ise tn; Kottarathil Puthiyapurayil 
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‘nonneed by him; 
.exaapt to say that, with the greatest respeot, 


‘disposal of (what I may call) ' 
disputes, the Court may ba prohibited -from 


_ (1,921 


igs Balathil Pavan Ohantrankandi Kunhamad 
(4) by Spencer, J., in his referring order 
aud by my Lordin the,judgment now pro 
and I hava nothibg to add 


I dissent from the observations found in 
Ramu aty:r v. Palantappa Chetly (29) as 
regarda the 83098 of Order X‘, ruiea 59 and 
60. That when ingiring in sum nary pra: 
osadings held in assordansa with eartain 
statutory provisions intended for speedy 
“emergent” 


going into somplisated questions of title or 
investigating osomplicated question; like 
fraud, trust and so on, while giving tha 
party defeated in the summary inquiry the 


‘right to hava the whole matter and all the 


questions whioh are in dispute fully investi- 
gated in an ordinary regular snit, is not'at all 
a strange or unsommon provision of tha 
Statute law. (S39 section v of tha Speoific 
Reslief Ast, the possession shapter of the 
Criminal Prosedure Code, and the analogous 
provisions in tbe Suocession Certifsate Aot, 
the Estates Land Act, eto.) 

1 am, therefore, elear that the Court. is 
bound to order the release of an attached 
property if it finds possession in the slaimant 
on his own account, even if there ia title and 
disposing power remaining in the judgment- 
debtor, Sach arelease is, however, not an 
adjudisation that the deeree-holder. had not 
got the right under section 6C, Qivil Pro. 
cedure Code, to attash or that he sould not 
sussesatully nullify the release orders in a suit 
brought under Order XXI, rule 63, Under 
sestion 65, of the Civil Prosadure (ode, the 
property liable to attachment nead not be in 
the possession of the judgment debt r, bə- 
canse all saleable property, moveable or 
immoveable, telonging.to the judgment debtor 
or over which or tbe profits of which he hag 
a disposing power whioh he may exercise for 
his own benefit, whether the same ba held 
in the name of the judgment-debtor or by 
any other person in trust for him or in 
his bahalf, aan bs attashed. Order XXI, 
1nles 59 and 60, however, seem to make 
it olear that even if a “trespasser is 
in aotaal posseasion of suoh property (the 
evidenoa to prova and the character of sush 
astual possession varying, of sourse, with the 
nature of the property attached),- the Ooart 
is hound to reloase the property to the extent 
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df ‘such possession -subjest to the right to 
attash being establisbed in a suit under 
Order XXI, role 63. In such a anit, the 
plaintiff-desree holder, might, -of sourse, 
prove that the claimant was really not in 
possession notwithstanding that the Court’ 
which inguired into the” slaim petition held 
the, cdntrary (and, therefore, the summary 
order releasing the attashment was wrong) 
but be san also prove that the judgment. 
debtor, notwithstanding the trespass by the 
claimant, had not lost his rights and” that 
the property sould, therefore, be attached 
under sestion 60. 


Mr, Krishnasawami Alyar, as I understood 
him, did not dispute the proposition that a 
third person against whom a transastion -ia 
voidablé- oan avoid it by an unequivoaal 
deslaration, or by unequivocal sonduot dis. 
closing: that he knew of the transastion 


and had treated it as avoided by him [see ' 


Bijoy Gopal Mulerjt v, Krishna Mahishe 
Debi (85)), If, when a person is bound to 
avoid it by bringing a suifin a Court to 
set it (tranzaction) aside (owing to a 
statutory law expressly or impliedly pre- 
asribing-sush a course as the only means of 
avoiding ib or by his having been himself 
s. party to: the transaction sought to be 
avoided),- and he{does not do so within the. 
time allowed by law for sush a suit, he could: 
after the expiry of suoh a period, ‘plead the’ 
voidability by way of defener, is a moot 
question on which I prefer to reserve my - 
opinion, notwithstanding. the decision in 
Lakshmi Doss v. Roop Laul (10), Bat no such 
question arises in this oase. 

A rather far-fetshed argument was based 
onthe desision of the Privy Oounsil in 
Phul Kumari v, Ghanshyam Misra (15) that, 
for purposes of the Court-fees, a suit 
under Order XXI, rule 63, should be held 
to bea suit to set aside the order on the 


claim: petitior, as it is of the nature of an . 


appeal in the form ofa suit. THht argu- 
ment has been adequately dealt with (if I 
may be respestfally permitted to do so) by 
my “Lord. and I need ssy no more on that: 
point. 

Two other arguments whish Mr. Krishna- 
sami Iyer put forward with his usual resourse- 


(35) 84 Ó. 329 (P. 0.); 11.0. W.N, 48% 66.0 J. 
334; 9 Bom. L. R, 602; 2M. Li T. 183; 17 M. Ha J. 
154; 4A, Li J. 829; 34 L A. 87, 
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fulness might be shortly notiosd, On the - 


language of Order KAT, rule 54, whioh says- 
that the attachment of immovables i in exesu- 
tion should be made by an order prohibiting 


the judgment-debtor from transferring of, 


abarging the property in avy way, eto., he 
argued that the Legislature impliedly intende 
ed that no valid attashment._ sould be made 
of property which had been fraudulently. (but 
not nominally) transferred as the prohibition 
by the attachment order addressed to the 
judgment-debtor alone who had no power 
to make a further transfer would be futile 


in sush a state of fasts and the form of the . 


order presoribed for such a oase would have 
been a probibition to the fraudulent tranas- 
feree from making any further transfer by 
himself. This ingenious argumeni is based 
on the assumption thatthe Legislature, whilst 
enacting a general provision as to the form 
in whieh an order of attashment should be 
issued for the purpose of sesuring due publi- 
oity, intended that the general form should 
take into aosount and contain. appropriate 
words to sover all possible oontingenoies 
and all possible eomplications of facts whish 
may arise, suh as tha oase of the creditor 
being entitled to avoid the transfer (by the 
judgment-debtor) to a fraudulent transferee 
under section 53 of the Transfer of Property 


Aot and the consequent result that, so far. 


as the sreditor’s remedies sre sonoerned 


against the transferred property, the transfer . 
ig void though the judgment:debtor would , 


himself be unable to transfer it again: whether 


an attachment order is or is not issued pro- 


hibiting him from doing so. 
A general and single form of order for 
proslamation to the public was provided 


which would be applicable to the fasts of ° 


most oases and the Legislature enacted that 
when an order is passed’ in such a form 
it shall constitute’ B valid attaohment of the 
property in exesution in all oases and under. 
a'l circumstances after the order is proolaimed 
in the presoribed manner. ° 
The other argument was that the Civil 
Prosedure Code contained uo spesial provisions 


which would plase a fraudulent transferee: 


(whose transfer was avoided by a decres- 
holder acting under sestien 53 of the Transfer 
of Property Ast) in the position of the 
judgment-debtor himself, so that notiees of - 
attashwenf, notices for settlement of sale: 


proslamations, eton may ba issued to the | 


' fraudulent 
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transferee instead of to the 
judgnutent-debtoy, or in addition to the 
judgment-debtor, and so that the balanae of 
of sale proceeds remain after the sale of the 
stfashed property might he paid to the 
fraudulent transferee instead of to the 
° judgment debtor and so that he might got 
the benefit of sestions 310 and 310A of the 
Civil Prosedure Code as to setting aside 
sales by payment within 30 days and so 
on. There is also no provision made for 
the fraudulent transferee when another 
deeres-holder applies for rateable distribution 
under sestion. 73 to intervene and prove 
to the Conrt that that partioular oreditor was 
estopped by his sondnot from treating the 
transfer as voidable by him also and as 
entitling him to rateable distribution, I 
am wholly unable to appresiate the argument 
that the failure of the Legislature to 
earefnlly look after the interests of the 
fraudulent transferee is a reason for holding 
that the desree- holder sought ta be defrauded 
by him cannot avoid fraudulent transfer 
exoept by a suit in whieh he is the plaintiff 
or sannot bring a suit except in a repre- 
sentative capacity, or except in sush a manner 
as to enable the Court to convert it into 
a ‘oreditor’s administration suit, or sannot 
pet up in defenee to a suit by a frandulent 
transferee that the deoree-holder had avoided 
the fraudulent transfer by an unequivooal 
ast or deolaration ; though the plain words 
of the Statute law and the principle of 
general jurisprudenee give him susah rights. 
I ‘must admit that I was not at all moved 
by the tale of the alleged hardships and 
insonyeniences (which would result according 
to Mr, Krishnaswamy Aiyar) to the fraudulent 
transferee by the absenes of gusah express 
provision in the Civil Prosedure Code. On 
the other hand, my sympathies are with the 
honest oreditors and deeree-holders who are 
the favourites of the law, 

It must be admitted that it was un- 
questionably | assumed in this High Oourt 
and in all the Mofussil Courts before the 
decision in Palaniandi Ohetit v. Appavu 
Ohetttar (2) (as pointed out in that desision 
itself) that the deeree holder, when he is 
the defendant in A” suit brought under 
Order XXI, rule 63 sould in defense plead 
that he had avoided the fraudulent transfor 
either under section 53 of the Transfer of 
the Property Ast or under general principles 
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of jarisprudense embodied in the Statute 
of Elizabeth and that henoe plaintiff's suit 
should ba dismissed, Much insonveniense 
and hardship would result to the -deoree- 
holder if the law allowed a fraudulent 
transferee plaintiff to, successfally raise a 
purely teshniaal demurrer to suoh a plea oS 
the deoree-holder defendant. 

The sases in whieh the judgment- 
debtor’s transferee who failed in his claim 
petition and came in as the plaintiff in a 
snit ander Order XXI, rule63,may be slassified 
as follows : 

(a) Where the transferees is a mere nominal 
transferee : 

(b) Where he is a fraudulent transferee 
in possession : 

(c) Where he is a frandulent transferce not 
in possession, 

A ereditor deerse-holder who is in most 
eases a stranger sannot reasonably be expested 
to know of -his,own knowledge whether a 
transfer by his judgment-debtor is only 
fraudulent or is wholly nominal or partly 
nominal and partly fraudulent and whether 
the transferee is in possession, and, if in 
possession, whether he is so for himself or 
for the judgment-debtor. He would, there- 
fore, usually both in the slaim petition and 
in the suit whieh afterwards arises out of 
the order against the claimant be obliged 
to raise and be justified in raising 
alternatively all the pleas open to him, and 
the Oourt whish desided the claim against 
the olaimant might, in its sonolusion on 
each of the thrae points, be either right 
or wrong. ‘In the suit also, the Oourt ‘of 
first instanae may deside in favoar of the 
plaintiff transferee or against him and may 
deside these three points rightly or wrongly 
(the right decision being, of course, assumed 
to be that he was merely a fraudulent 
transferee and not a more nominal transferee) 
and there might be appeals and second 
appeals btfore the questions are finally 
desided rightly. That the desree-holder who 
bona fide pleads that the transfer is a nominal 
one in the alternative and who cannot be 
gure whether and when the defeated slaimant 
would bring hia suitand whether there would 
be appeals and second appeals if the transferee 
faila in the first stages of the suit, that he 
should finally, after a great delay, be obliged 
to set aside the transfer by obtaining a 
formal desree of Court in a suit of his own 
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before he could proseed with his exesution 
by attachment and sale of the fraudulently 
eonveyed property would, in my opinion, be 
a much more seriéus hardship on the 
desres holder for no fault of his than the 
minor hardships and jnconveniences to the 
fgadulent transferee mentioned by the 
respondent’s learned Vakil, As shown in 
-one of the later desisions, he would be in 
a mush worse position for his sussess in the 
summary claim prossedings than if be had 
lost in those proceedings. 

Finally, I agree both with the answer pro- 
posed by my Lord to the question referred to 
the Fall Bensb, and with the propositions of 
law laid down in support of that answer in 
his judgment. 

Spencer, J.—As the judgments of my Lord 
and “of the two other learned Judges whioh 
have just been delivered are in favour of the 
view that I took in my Order of Reference, T 
have nothing to add beyond gxpressing my) 
eonsurrenes with them. 

Sesaacgintg Aryar, J.i—Ever sinse the 
decision in Palantand: Ohetti v, Appavu 
Chettiar (2) was pronounced, there has been 
A growing feeling in the profession that it 
should be re-sonsidered. Almost every one 
of my learned colleagues felt great dis- 
inclination to ascept it as good law, It 
sertainly has upset the prastioe whieh has 
hitherto obtained in such matter, I myself 
said in the desision that my sonclusion 
was reluctantly some to. In the last paragraph 
of that judgment, í «eferred to the judgment 
of the Judisial Committee in Phul Kumari 
y.. Ghanshyam Misra (15), as sompelling me 
to take the view I did. In these siroumstances, 
I am not unwilling to reconsider my 
desision. 

1 still hold that the judgment of the 
Judisial Committee, if if is regarded as a 
eonsidered pronouncement, folly justifies my 
view. Their Lordships say distinetly that . 
a wrong idea about, the nature of the suit 
under Order XXI, rule 63, is prevalent and 
that that idea is responsible for the view 
taken regarding the amount of Oourt-fee 
in such suit. They then point out what, 
in their view, ig the ttue seope of suits of 
this deseription. The majority of the Full 
Bensh have soma to the conolusion that 
this desision should be sonfined to” matters 
relating to Court-fees and should not be 
further extended. I haye felt doubts whether 
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jt is permissible for us to read a judgmen 
of the Judicial Committes+ in the way 
suggested. But there heave been presedents 
in this Gourt, wherein the dicta of the 
Judicial Committees have been restriated to 
the real matter in controversy in litigation. 
There is also the slassic prononnsement of 
Lord Halsbury that a judgment of the 
highest Tribunal is only authority for the 
point actually desided and that the decision 
should not bedivoreed from the fasts on whioh 
it was based. For all these reasons, I do not 
feel it necessary to adhere fo the view whieh 
I took in Palantandi Ohetit v, Appavu 
Chettiar (2). Upon one matter I feel 
little doubt after hearing the full argument 


` addressed to us now, and that is that the 


asope of Order XXI, rules 58 to 63, should 
be restrieted to an enyuiry into the ques- 
tion of possession and should not be relied 
on for investigating titles to property, I 
feel sonsiderable doubt, however, upon the 
interpretation to be plaeed on the language 
of rule 63. Hven supposing that we do not 
accept the letter of the ruling of the Judicial 
Committee in Phul Kumari v. Ghanshyam Misra 
(15), it seems to me that a suit instituted by 
a party against whom an adverse order 
has been passed in a olaim proceeding 
should be confined to litigating the title 
as between himself and the snosessful 
claimant. Iam not, as at present advised, 
prepared to hold that the limitation plased 
upon the summary enquiry should be wholly 
ignored in dealing with the suit following 
the enquiry. The view that the result of 
the summary enquiry only furnishes an 
opportunity for ventilating every possible 
right in respeot of the claims of parties to 
the enquiry seems to go further than is 
warranted by the language of the rules, 

Even taking this view, the question still 
remains whether the language of sestion 53 
of the Transfer of Property Ast should be 
read as contemplating sunite by the person 
who alleges that the alienation isin fraud of 
his rights. 

Mr. Krishnasami Ayyar did not dispute 
the proposition that a party who is entitled 
to come to Oonrt as 4 plaintiff to impeash 
a voidable transaction is ordinarily entitled 
to put it forward as a defenee when he 


is attaeked. The observations in Oakes v.. 
: Turgwand (17) that an open and unequivosal 


deslaration of intention to avoid will have 
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as good an -effest as an-attask by way of - 


anit 18 as applicable to India as to England. 
In that view, - ig thare any reason for 
sonstruing.. the words ‘that every transfer 
of immovedble. property * $ + k * 

is voidable at the option of any person so de- 


“ fritudsd, défeated òr delayed’ as sompelling the- 
defrauded’ to institute a suit ? I see no el 


sient reason for insisting on this view. As I 
said. before, the only real difficulty is in inter- 


preting the décision of the Judicial Committee: 
in Phul Kumari v. Ghanshyam Misra (15). If 


thé- resultřof the suit under Order XXT, rule 


63; is` to place. the parties- in satus guo- 


anté “by removing the fatters placed on 
exesution during the slaim- proosedingr, 
then ib. stands to reason to hold that as 
on the date of the removal -of the: impedi- 
ment, the transaction between the vandor 
and- the - vendée was valid infer ss; there 
was no interest’ of the judgment-debtor 
available: for attachment on that date and 
none same ‘into existence by virtus of the 
dision in the suit, but if the other view 
that the- suit nander rule 63, although bared 
upon the result. of the claim proceedings, 
* ia” an independent astion whioh is not res. 
tristed in any way by the previous enquiry 
ig", tó prevail, the desisions in Palaniandi 
Olietté v. -Apnavu Ohettiar (2) and Subramanta 
Ayyar v. Muthia Ohettiar ay: sannot be 
supported. - 


Thisi is:my..answer to` the referance. 
MO. P, 


Reférence answered. 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civie Miscenrawzous Oasu No, 11 or 1920. 
April 26, 192), 
Present::—Mr. Heald; ‘A. J. O. 
Tan. BURMA ‘OIL Co, LTD.=-ÅPPLIOANTS 
TETSUS.: 
BAIJNATH SINGH AND ANOTHER — 

RE3PONDENTS. k 

Interpretation of Statutes—Act depriving, subject of. 


INDIAN OASES. 


| ea - 


right of recourse to ordinary Courts—Words occurring * 
in same context in different places—Upper Burma Land ` 
and Revenue Regulation (III of 1899), ss 24° (2), 53° 
(2) (ji)—“Olaims” in s. 5242) ii), meaning ‘tof—* 
Disputes between private indwviduals, whether within ' 
section. 


~ 


The language of Acts which deprive the ‘subject ‘of 
the right of recourse to the ordiuary Civil Courts 
must not be extended beyond its least onerous mean: ~ 
ing unless clear words are used to justify such . 
extension. [p 460, col “2; p. 96 , col 1] h 

When the same word is used inthe game: ‘context ` 
in two sections of the same-enactment, it isreason-~ 
able to suppose that it is used in the same sense in: 5 
both [p. 94’, col. 

The word “aima” Í in section 53 (2) (ii)'of the | 
Upper Barma Land and Revenue Regulation “means, 
claims as against the State and does not include- 
disputes between private individuals. The™claims~.- 
referred to in this section are neither more nor less- 
than the claims mentioned i in section 24 (2) (ofthe 
Régulation [p. 362, col. 

Section 53 (2) (is of ‘tha Upper Burma Land ‘and. 
Revenue Regulation, therefore, does not bar the: 
jurisdiction of the ordinary Civil Courts over disputes ` 
between private persons regarding the ownership or - 
possession of Stategland or any lien upon or other ` 
interest in such land or the.rents, profits, or produce ` 
thereof. _ [p. 962, col 2.] 


Messrs, Lentaigne and Swinhos, for’ the® 
Appliesnts. < 

Mr. Higginbotham, for the Bisoondent. 3 

JUDQGMaNT.—Petitioners learned Ade: 
vosate says that on this aspplioation he desires: 6 
to raise two questions- ‘only, — 

(1) whether the word “slaimsa” in sestion ` 
53 (2) (ii) of the Upper Barma Land: andi 


. Ravenua Regulation (IIl of 1889). san ba 


read as inoluding disputes between. privata~ 
individuals or must (as he contends) ba in- 
terpreted as ~exalading sush disputes and as: 

meaning only ‘claims as against the state,’ - 

and 

(2) whether the enastment of seotion 537 
(2) (#2) of the Regulation was ultra vires of): 
the: Legislature. 

He admita that if the first of these two. 
questions be decided? i in his favour the-sesond - 
will not arise in this sase beseause the present ~ 
litigation dnvolyes only a dispute“ batween 
private persons, and sush‘a dispute will- not. 
be exoluded from the sognizanoce of the. ordi- : 
nary. Civil Courts -unless the word “ slaims’” 
in gestion 53 (2) (64) ia to ba- interpreted. as: 
inoluding:such disputes. 

It-is a well resognised prinsiple of judioial - 
interpretation that the language. of Asts‘ 
whieh doprive the-subjast. of the right of - 
resotrse to the ordinary Oivil Courts mugt: 
not- þe extended beyond its: least--onerdas:; 
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‘meaning unless slear words are used fo 
justify such extension, and this prinsiple 
must be borne in mind in desiding what 
‘meaning must be attached to the word 
ét 

olaims” in the section under consideration 
sinse that sestion expressly limits the right 
gf recourse to the ordinary Oivil Courts. 

The relevant parts of the sestion are as 
follows :—‘‘Exoept as otherwise provided by 
this Regulation — 

*(1) A Civil Court shall not have juris: 
distion in any matter whioh. * * * * g 
Revenue Offiser is empowered by or under 
this Regulation to dispose of * * * * 
and in particular 

“(2) A Civil Court shall not exercise 
jurisdiction over any of the following matters, 
whigh shall bs sognisable exolusively by 
Revenue Officers, namaly,— 
# * a 3 * # 

“ (ii) any olaims to the ownership or 
possession of any State land ər to hold suoh 
land free of land revenue or at a fayour- 
able rate of land revenue or. to establish 
any lien upon, or other interest in, suoh land, 
or the rents, profits, or produoe thereof.” 

That sestion was adapted from seation 158 
(2) of the Punjab Land Revenue Act 
(1887) and somewhat similar provisions 
ossur in sestion 56 of the Lower Burma 
Land and Revenue Ast (1876) and in seo- 
tion 41 of the Lower Burma Town and 
Village Lands Act, 1x98, 

‘Both the Lower Burma Land and Revenue 
Ast and the Upper Burma Regulation 
have been differently interpreted by tha 
Courts at different times, but a Fall Bansh 
of tha Chief Court of Lower Burma has 
recently desided [ Maung Naw v, Ma Shwe 
Hmat (1)i that the word “claims” as used 
in section £6 of the Lower Burma 
Ast means, claims against Government and 
not disputes between private persons. 

It does not, of couree, follow that, because 

“olaims” ia so interpreted in the Lower Burma 
Ast it must be similarly interpreted in the 
Regulation, ainese the wording of the two 
enactments is different, and some of the argu- 
ments on which the interpretation in the 
Lower Burma oase was based do not apply 
‘to the Upper Barma Regulation. It is neses. 
sary, therefore, to consider the matter inde- 
pendently. me 
of) om Oas, 772 8 L.B. R, 227; 8 Bur. L. T, 
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In the earliest reported cases in this Qourt 
in‘ whioh the question was raised | Maung 
Tha Zin v. Ma In (2), Maung Aung Byt 
yv. Maung Yan Byo (3)], it was heldt, 
on general grounds, that the Civil Oourts 
have jurisdistion to deside disputes between 
private individuals relating to State lande, 
but the particular wording of sestion 53 
(2) (ži) was not considered, 

In several oases in 1897-98 [Maung Tha 
Aung v. Maung San Ke (4), Maung Nut v, 
Ma Mi (5), Maung Ke v, Maung Po Ni 
(6)] it was held that where one private 
person claimed possession of, or an interest 
in, State land as against another, section 58 
(2) (i) barred the jurisdiction of the Civil 
Courts. 

It was probably on the strength of those 
rulings that the Finansial Oommiasioner 
amended his Notifisation No. 384 of 1914 
(Page 83, Upper Burma Land and Revenue 
Manual, 1911,) so as to include “ olaims 
between private individuals ” as well as 

‘glaims against the State.” 


The same interpretation of sestion 53 (2) 
(ct) of the Ragalation was adopted by this 
Oourt inall the reported oases [Ma Lok v. 
Maung San Ya Tha (7), Maung Nyun vy. 
‘Maung Kywe (8), Mi Ma Qui v. Nga Shwe 
Zin (9), Mi Min Dwe v. Ma Ma Kin Kyimyin 
(10)], up to 1916, but in that year the 
laaened Judicial Gomm ENON same to the 
sonslusion [Sonzlal Sheoshankar v. Delawar 
(1!) | that that sestion does not bar the juris- 
distion of Civil Courts exeept as regards 
claims made under sestion 24 (2) of the 
Regulation. He based that conslusion on s 
sonsideration of the wording of section 53 
itself, but he also suggested that it was pro» 
bable that the slaims referred to in seation 24 
were olaims against the State and not disputes 
batween private individuals, It seems to me 
that that suggestion gives the elue to the 


+ 

(2) U. B. R. (1892-1896) IT, 327, 

(3) U. B, B. (1892-1895) II, 634. 

(4) U. B. R. (1897-1901) Il, 207, 

(6) U. B. R, (1897-1901) IT, 209. 

(6) U. B, R. (1897-1901) IT, 211. 

(7) U. B. R, (1897-1901) IT, 443. 

(8) U. B. R. (1902-1903) Iip Qiy. Pro. 1. : 

(9) U. B. R, (1904-1906) II, Land and Revenue Re. 
gulation 1. 

(10, U. B. R. 
Regulation 5, 

(11) 39 Ind, Cas. 367; 2 U. B, R. (1916) 151; L 


(1904-1806) II, Land and Revenue 


O Bor, ba T, 42. 
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obvious that *sestion 53 (2) (75) relates bask 
to section 24 (2). Section 24 gives Revenue 
, Officers power to dispose of certain “claims”, 
and section 53 (2), in summarising the 
matters which Revenue Officers are em- 
powered by or under the Regulation to 
dispose of, naturally inoludes the olaims 
mentioned in sestion 24. The words used 
in dessribing the claims in the two sections 
Jare identical except that sestion 24 desoribed 
the lands to whioh the olaims referred as 
land “declared” and “desmed to be” State, 
‘while seotion 53 (2) ta) oalled the land 
merely “State land.” The wording of gestion 
53 (2) (#1) was undoubtedly taken direat 
from section 24 (2) and when the same 
word was used in tke same context in two 
sections of the same enactment, it seems 
reasonable to suppose that it was used in the 
same sense in both. But the word “claims” 
as used in section 24 must olearly be 
restricted to ‘‘olaims as against the State” 
since the slaims mentioned in that section 
are olaims contesting dealarations by the State 
that the land is State land, and tke period 
of limitation provided by that section would 
be entirely inappropriate to disputes between 
private individuals. I have no donbt, there- 
fore, that the word “slaima” in sestion 53 
(2) (zi) also means “slaims as against the 
State” and does not include disputes between 
private individuals and that the “olaims” 
referred to in sestion 53 (2) (74) are neither 
more nor less than the claims mentioned 
in seotion 24 (2). The wider interpretation 
which has been put on section 53 (2) (4) 
has, I think, been due partly to reading 
that section alone, withont considering its 
relation to section 24 (2), and partly to the 
interpolation of the words ‘‘whioh shall be 
eognisable exelusively bp Revenue Officers”? 
in sestion 53 (2). Those words, whish do 
not oscur in the sorresponding sestion of the 
Punjab Aot, do ‘not, in my opinion, add any- 
thing to the meaning of the section and if the 
Regulation had been sarefully drafted would 
have been unnecessary. They were, I think, 
obviously added by a diffident draughtsman 
ex abundant: cauielg to guard against possible 
omissions to state expressly elsewhere in the 
Regulation or Rules that Revenue Officers 
‘were empowered to dispose of eash and every 
one of the matters mentioned in the seation 
as partioular instanees of matters whieh 
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.Villags Landa Act 


{get 


Revenue Offisers were empowered by or 
under the Regulation to dispose of, 

It would appear, therefore, froma aon- 
sideration of sections 24 and 53 (2) (22) 
together that the word ‘claims’? in those 
sections must be interpreted as meaning only 
“olaims as against the State,” and not 4s 
including disputes between private persons, 
and this conolusion ie corroborated by the 
faste that in sestion 30 of the Regulation 
wheres the sontest is between private parsons 
the word used is not “olaim” but “dispute,” 
that in the Lower Burma Land and: Revenue 
Aot the same distinetion between ‘olaims”’ 
and “disputes” is made in a similar context, 
and that in the Lower Burma Town and 
it is expressly stated 
that the ‘‘olaims” excluded from the jurjsdio- 
tion of the Civil Qonrts are “‘slaims as 
against the Government.” * 

Although, therefore, at first sight, it 
might appeare that the word “claims” in 
sestions 53 (2) (éi) of the Regulation was 
wide enough.to inolude claims arising between 
private individuals as well as olaims against 
the State, nevertheless I am sonstrained 
to hold that it sannot bear that meaning 
and that it must he restricted to olaims 
against the State. 

I hold, assordingly, that seotion 53 (2) (dż) 
does not bar the jurisdiction of the ordinary 
Civil Courts over disputes between private 
persons regarding the ownership or possession 
of State Jand or any lien upon or other 
interest in such land or the rents, profits, or 
produce thereof. 

On this finding the question whether the 
enactment of sestion 53 (2) (ii) of the 
Regulation was ultra vires of the Legislature 
does not arine so far asthe present litigation 
is concerned, but I may perhaps note, with 
reference to the arguments on the subject 
in this Court, that what their Lordships of 
the Privy Counoil said in the Secretary 
of State y. Moment (12), which is always sited 
in this eonnestion, was that the effeat of 


-geation 56 of the Government of India Ast 


of 1858 “was to debar the Government 
of India from passing any Ast which sould 
prevent a subject from suing the Seorstary 
of State in Oounosil in a Civil Oourt in any 


(12) 18*Ind. Cas. 22; 7 L. B. B, 10; 13 M. L. T, 53 
17°0, W. N. 169; (1918) M.W. N.45; 15 Bom. L. B, 
27; LILA L. J. 49; 170. L.J, 194; 6 Bur. L, T, i; 24 
M. L. J. 459; 40 I, A, 48; 40 0, 391 (P. 0,). 
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basa in which he could have similarly susd 
the Hast India Company,” and that, although 
their Lordships seem to have gone beyond the 
` previous deoisions in holding that a subject 
ould sue the Seoretary of State for damage 
done by Governmente not as a private 
‘Worporation sucsseeding to the rights and 
liabilities of the Hast India Company but 
as representing the Crown, they have not 
decided that itis beyond the powera of the 
Government of India or the Looal Govern» 
ment to bar the jurisdiction of the Oivil 
Courts’ provided that provision is made, as 
it is made in the Upper Burma Land and 
Revenue Regulation, for resourse to Revenue 
Courts or Offisers as a substitute for recourse 
to the ordinary Civil Courts. 
6 Order accordingly. 
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OALCUTTA HIGH COURT, 
AppcaLs BOM ÅPPELLATE Decazes 
Nos. 296 anp 297 or 1918. 
June 15, 1920, 
Present :——Mr. Jutise Tennon and 
Mr. Justise Newbould, 

In No, 296 or 1918 
MATIWOR RASUK (RASUL tx 
Vokalutnana) ALIKAR RASUL AND OTHERS 

` — À PPELLANTS 
versus 
DHANU MOLLA, AND ON HIS DEATH HIS 
BBIRS AND LEGAL REPRESENTATIVES, 
HOSENUDDI AND OTHERS — 
RESPONDENTS. 
In No. 297 or 1918 
MATIWOR RASUL AND orgaers— 
l APPELLANTS 
versus 
BANGO BEPARI AND ON HIS DHATH 
HIS HEIRS AND LEGAL Representatives 
SUNDER ALI AND otazr9e—~ 
RESPONDENTS, 

Judgment, contents of—Evidence, oral, omission to 
make special reference to, whether vitiates judgment — 
Butwara map and chitta, admissibility of ~Evidence 
„Act (I of 1872), s. 85—Bengal Estates Partition Act 
(VIII of 1876), 8, 54. 


The omission in a judgment to make any special 
-reference to the oral evidence adduced by the parties 
to a case is not in itself sufficient to show that, as a 
matter of fact, the Court did not consider the 
evidence of the witnesses who were examined in the 
vase, [p. 964, col: 2.) 
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The batwara maps and chittas prepared under 
section 54 of the Bengal Estates Partition Act? VIII 
of 1876, are admissible in evidence independently of 
section 85 of the Evidence Act where some evidence 
introducing the maps and chittas is given; and sif 
thereafter they are admitted without objection from 
either of the parties to a case, it is mot open to the 
parties, in second appeal, to say that they have o$ 
been sufficiently proved. [p. 984, col. 2.] 


Appeals against the dearees of the Offisiat- 
ing Subordinate Judge, Mymensingb, dated 
the 4th of July 1917, modifying that of the 
Munaif, Sesond Ocurt at Bajitpur, dated the 
Sth of Augnst 1916, 

FAOTS appear from the judgment, 

Babus Dwarka Nath Chackerbutty (with 
him Mr, A. K. Fazlul Haque, Babn Atindra. 
malh Mooherjee, M. Ohoudhurs Muhammad 
Isa), for the Appellants.—These two appeals 
arise ont of two suits for resovery of khas 
possession and deslaration of title. The 
aubject-matter of these two suits sonsgist 
of four plots of land. e The lower Appellate 
Court bas found that the suit was 
barred by limitation in so far ag 
plots Nos. l and 4 are concerned ; and it has 
further found that thera has been adverse 
possession from the year 1306 so far as 
other plots are sonserned. The lower 
Court ooming to this finding has relied 
upon the Oollectorate partition maps and 
chittas, 

My first sabmission would be that the 
Collestorate partition maps and chiitas are 


-inadmissible in evidence under seation 35, 


Indian Evidence Ast, 

Refers to Perma Roy v. Kishen Roy (1), 
Nanda Lal Pathak v, Chanurpat Das (2), 

The learned Subordinate Judge has not taken 
into consideration the oral evidence adduced. 
I submit there has not been 
adverse possession at all, __ 

Babu Jogesh Ohandra Eat (with him Babus 
Ramanı Mohon Ohetterjes and Gopal Ohandra 
Das), for the Respondents,—TI submit that 
the objestion raised hereris not tenable in 
law. 

In neither of the Courts below the objes- 
tion was raised against the chiitas. It is 
being raised here for the first time. No 
ground has been taken in the grounds of 


appeal on this point. Moreover, these 


chittas sare all old doouments aseording to 


(1) 25 O. 90; 18 Ind. Dee. (N. 4.) 61. 
Ki? 18 Ind, Oas, 143; 17 C, L. J, 462; 17 0. W. N, 
779. 
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pene. 90, Evidence Act, as they were pre- 
pared in 1e79" 

Refers to Bhola Roy v. Jung Bahadur Singh 
(8), Dincnath Ohanda v, Nawabali (4), 
“‘Dinomont  Ohowdhrant v. Brojo Mohini 
Ohowdhrant (5), 

Mr. Haque replied. 

JUDGMENT.—These two sppeals arise 
out of two suits brought by the plaintiffs 
for reoovery of khas possession of certain 
parcels of land on deolaration of their title 
thereto. The two suits bore Nos, 2284 and 
2490 of 1913, In esah suit the subjest- 
matter sonsisted of fcnr plots or persels of 
land. Both the Courts below baye found 
that in Suit No. 2490 plots Ncs. 2 to 4 and 
part of plat No.1 and in Suit No. 2284 
plots Nos. 2 and 4 and parts of plots 
Nos. 1 and 3 appertain to plaintiff’s state 
Dighirpar. That is a finding of faot whioh 
has not been challenged before us. 

The next question that arose in the suits 
wan the question of limitation. In the Court 
of first instanoe it was held that, in respect 
of the plots over which the plaintiffs’ title 
had been established, there was ro bar of 
limitation, the finding of the Court of first 
instance being that the adverse possession 
of the defendants Lad begun in the 1309. 
In the Court of first appeal the learred 
Subordinate Judge has fcund that the 
plaintiffs’ suit was barred by limitaticn 


‘ exoept aa regards part of plot No, 1 in Suit 


No. 24£0 and plot No. 4in Bait No. 22&4, 
As regards the other plots the Subordinate 
Judge has fonnd that the defendants have 
been in adverse possession from the year 
1306. In coming to his finding on this 
question of adverse possession the learned 
Subordinate Judge relied on the batwara 
map and chAtitas prepared under section 54 
of the Estates Partition, Aot VIII of 1876, 
when the estate of the defendants was 
under partition by ‘the Revenue Autho- 
ritier, fret in 1879 and again in 1893. He 
also relied upon the collestion papers of the 
Zemirdar defendants which skow that the 
tenant defer.dants were tenants uuder Hem 
Chandra Chowdury, the owner of the estate, 
contiguous to TIR Ia it at least 1298, 

upon two Kubuliyate, 


(3) 22 Ind Cas, 708; 19 C. L. J. 6 at p. 7. 

(4) 49 Ind. Cas. 984, 

(6) 29 0. 167 iP. O.); 29 I. A. 24; 6 0. W. N, 886; 
"12M. L. J. £8; 4 Bom. L. R. 167; 8 Sar. P, C, J, 224, 
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Exhibits F and G, and a sonveyanse, Bx 
bibit H, 

The sontentions before us are, first, that 
the Collestorate partition maps and chitias 
are not admissible in evidence and, secondly, 
that the learned Swbordinate Judge has 
failed te take into consideration the ore® 
evidence adduced by the parties, 


With regard to the oral evidence it seems 
the case that no special referenoe has been 
made to it, but the omission to make sush 
spesial referenos is not in itself sufficient to 
show that, as a matter of faet, the Subor- 
dinate Judge did not acnsider the evidence of 
the witnesses who were examined in the 
oases. We have no reason to suppose that 
he did not consider that evidenae, 


With regard to the Oollestorate partition 
chiitas, we have been referred to the oases 
reported as Perma Roy vy. Krishen Roy (1) 
and Nanda Lal, Pathak v, Ohanurpat Das (2), 
In thoee sages it has been held that sush 
measorement rapers are not admissible in 
evidence ander the provisions of seotion 35 
of the Evyidenoe Aat., Bat in the present 
cases some evidence introdusing the maps 
and chitias was given, so that the present 
eases are rather analogous to the cases 
reported in Bhola Roy v. Jung Bahadur Singh 
(3) and Dinarxath Chanda v. Nawabalé (4). 
Ar a matter cf faot, of the chtitas and the 
ncasurements infrcductory evidenee, as we 
have caic, was given, and thereafter they 
were admitted without objection on either 
side. It isnot open to the defendants now 
to say that they have not been sufficiently 
proved. If they had taken the objection 
at the time, then if would have been open 
to the plaintiffs to give such further evidence 
as might be required, In faet, the judgments 
of both the Courts, below indisate that the 
defendents as well as the plaintiffs both 
relied upon these measurement papers and 
maps and no objection gs to their admis- 
sibility is to be found in the grounds of 
appeal preferred to this Court. We think, 
therefore, that in relying upon the state» 
ments fonnd in those baiwaora papers indisat- 
ing that eertain plots were aultivated and 
sertain other plots were lying waste 
the learred Subordinate Judge was ‘within 
his rights, 

For tkeze reasons. wa dismiss the apnea 
with aosts, the hearing fee teing. divided half 


* 
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and half between the two sets of respoadents 
who have appeared. 

` The eross-objestions are not pressed 
and are accordingly dismissed, but without 
costs, 


4 l Appeals dismissed, 





LAHORE HIGH COURT. 
Seconp Orvin Arrau No, 968 or 1920, 
Deaamber 2, 1820. 
Present :—Mr, Justise Wilberforss, 

. RANHAYA AND OTHERS — DEFENDANTS— 
< APPELLANTS 
; Tersus 
NUR MUHAMMAD AND OTEg88—PLAINTIFFS 


| —~ RESPONDENTS. 

, Limitation Act (IX of 1908), ss. 5, 12—Appeal, 
limitation for filing—Time spent in obtaining transla- 
lion of judgment, whether cun be eucluded~—Delay 
caused by applying for translation, whether sufficient 
cause for extension of limitation. 


The time spent in obtaining a copy of the transla- 
tion of the judgment appealed against cannot be 
excluded in computing the period of limitation for 
an appeal under section 12 of the Limitation Act. 


The delay caused in filing an appeal by applying for 
a translation of the Judgment appealed against due 
fo ignorance or to carelessness cannot be excused 
under section 5 of the Limitation Act, as an appellant 
guilty of such delay cannot be said to have acted 
bona fide, 4, e., with due care and attention, 


_Sesond appsal from the desree of the 
Distriot Judga, Karnal, dated the 28th 
January 192), affirming that of the Subor- 
dinate Judge, Sesond Olass, Rohtak, dated 
the 3lst Ostober 1919, . 
Dr. Nand Lal, for the Appallants. 

` Mr. Nanak Ohand for Mr, Gulu Ram, for 
the Respondents, 9 

~ JUDGMENT.- The appeal in this case to 
the lower Appellate Court was time-barred 
and even at the date of the judgment of the 
lower Appellate Court no scopy of the origi- 
nal judgment had been put in. The only 
excuse of the appellant was that he had 
applied: by mistake fora translation of the 
judgment and that the delay was due to 
the preparation of this translation, The 
lower Appsllate Court rightly held that the 
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tima oseupied in preparing fhe transbation 
eould not be deducted under sestion 12 of 
the Limitation Act. The appeal was, there- 
fore, dismissed. s 

Against this decision a sesond appeal bre 
been preferred and itis firstly urged th&t 
the lower Appellate Oourt did not consider 
the exeroise of the disoretion whioh it possess- 
ed under section 5 of the Limitation Ast. 
It is true that there is no spesifie mention of 
seotion 5 or of any suggesticn that a con- 
pession should be made thereunder to tbe 
appellant. The omission, however, of suoh 
mention doss not of itself taise a presump- 
tion that the provisions of the sestion were 
not considered. The appellant was repre- 
sented by Counsel and it is most probable 
fhat this Counsel asked for indulgense under 
ssation 5, If the lower Appellate Court 
se dnsidered the point, there is admittedly no 
ground for a second appeal. Counsel urges 
that the ease should be remanded for a opne 
sideration of this matter, but even if 1b were 
granted that the question was not considered, 
I do not think that a remand is necessary’ 
as, the matter bing a legal one, if oan be 
disposed of by this Court. 

The only question on the merits is, whether 
the delay caused by applying for a transla. 
tion of the judgment dus possibly to ignor- 
anos or possibly to oarelessness, is a suffi- 
oiant cause within the meaning of sastion 5. 
In my opinior, an appellant guilty of suoh 
delay sannot be said to hava acted bora fide, 
t.e., with due cara and attention. 

I, therefore, dismis3 the appeal with costs, 


Appeal dismissed, “ 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’s COURT. 

Crvit Appeap Case No, 231 or 1919, 
January 9, 1920, 
Precent:—Mr. Heald, A. J. C. 
DULABDASS AND axoTHER— APPELLANTS 
Versus 


MA WIN— RESPONDENT, 
Contract Act (IX of 1872', ss 108, Excep. 1, 289, 281 
— Sale of goods by person in possession—Purchase in 
good faith—Title, whether passes —Principal and 
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i agent-«Agent acting for undisclosed principal Suit 


` against both agent and principal, whether maintain. 


able. 


6 || 
° A person contracting with an agent for an undis- 


-, glosed principal is at liberty to sue either the agent 


> $: 


ee al or both under the contract. [p. 967, 
col. 1. 
Exception 1 to section 108 of the Contract Act 


. applies practically to any sale of any moveable 


_ property by any person in any kind of possession, so 


long as that possession is by consent of the owner 


` and the transferee acts in good faith. |p. 970, col. 1.] 


Plaintiff purchased in good faith adiamond ring from 
defendant's agent which the defendant had entrust- 
ed to the latter and paid the price to the agent, The 
agent was subsequently convicted of breach of trust 
in respect of the ring atthe instance of the defend. 
ant. Plaintiff sued defendant for delivery of the 
ring or for its price : 

Held, that the case was covered by the First Excep- 
tion to seotion 108 of the Contract Act and that the 
plaintiff had obtained a good title to thering and her 
suit must succeed. [p. 971, col. 1.] 

Mr, A. O. Mukerjee, for the Appellants, 


Mr. H, M. Lutter, for the Respondent. 


JUDGMENT.—The respondent, Ma Win, 
sued the appellant, Dulabdass, to recover a 
diamond ring or its value, Rs. 2,673. Her 
saso was that on the 138th of Ostober 1914 
she bought the ring for Rs. 2,673 from one 
Ma Chon whom she believed to be owner 
of the ring and who delivered possession 
of it to her, giving her a receipt for the 
prise ; that in November 1914, the Police, 
while investigating a eriminal charge against 
Ma Chor, took possession of the ring and 
sent it to the Criminal Court as an exhibit; 
that the Magistrate sonvisted Ma Ohon 
and delivered the ring to Dulabdass, and 
that she, being owner of the ring, was 
entitled to resover it or its value from 


* Dulabdass. 


Dulabdass in his written statement said 
that Ma Ohon was amere broker of his 
who had no right to sell the ring; that 
she was sonvieted of oriminal breash of 
trust in respeot qf the ring so that respon- 
dent’s transaction with Ma Ohon gave her 
no title to the ring; that although he 
entrusted the ring to Ma Chon and received 
i¢ bask from the Oriminal Court, he was not 
owner but was only an agent of the owner 
with limited authority ; that he had returned 
the ring to the owner, and that the res- 
pondent could not recover either the ring or 
its value from him, 


The respondent then amended her plaint so 
as to implead the sesond appellant, Magnan- 
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lal Pranjivan and Company, to whom tlhe - 
ring was said to have been delivered by 
Dulabdass, . 

The sesond appellant filed a written 
statement alleging that he, too, was merely 
an agent of the real owner of the ring: 
that he had delivered the ring to the rea 
owner, and that respondent sould not 
resover either the ring or its value from 
him. He also, like the firat appellant, 
alleged that Ma Chon had no right to 
soll the ring and that respondent acquired 
no title toit by her transaction with Ma 
Chon, 


The Trial Court, after hearing the evidenas, 
same to the osonelusion that respondent 
bought the ring from Ma Chon in good 
faith believing that Ma Chon had power 
to sell it, that Ma Ohon was an agent 
of the owner of the ring and was in 
possession of ethe ring by the sonsent of 
the owner, and that, therefore, the respondent 
aequired a good title to the ring by her 
transaction with Ma Chon and was entitled 
to reeover either the ring or its value from 
both the appellants, 

Appellants. file a joint appeal on the follow- 
ing grounds, namely — 


(1) that respondent had no eause of 
astion against them because they were not 
owners of the ring and were not in posses- 
sion of it but were only agents of the owner, 
to whom they had returned the ring ; 
` (2) that in any ease they sould not be joint- 
ly liable ; 

(3) that Ma Chon’s possession of the ring 
was not sueh as to enable her to give respond- 
ent 2 good title to. it ; 

(4) that it was not proved that the res- 
pondent asted in good faith in her transastion 
with Ma Chon; ‘*° : 

(5) that the lower Court failed to frame 
proper isshes ; E 

(6) that the lower Ccurt failed to give:due 
weight to their evidenee ; 

(7) that the lower Court ought not to 
have referred to the record of the proseedings 
of the Oriminal Oourt; , 

(8) that the lower Cotrt was inflneneed 
by the desisions in other oases sonserning 
artieles disposed of by Ma Chon, and 

(9) that the desision of the lower Court 
was sontrary to law and to the weight of 
evidense and the probabilities, f 


Vol, LIX) 
DULABDASS V, MA WIN. 


I have read the resord and heard the 
learned Advocates on both sides at sonsider- 
` gable length. . 

The first and sesond grounds of appeal 
are met by a sonsideration of the prinsiples 

rabodied in sestions 230 and 231 of the 
ontraot Ast. Respondent bought the ring 
from Ma Chon believing her to bea prinsipal; 
but, acsording to the appellants, Ma Chon 
was merely an agent with limited powers. 
But if she was an agent, she was agent 
of an undiselosed prinsipal and when res: 
pondent had paid the money and failed to gat 
bask the ring, she was entitled to sue either 
Ma. Chon or the first appellant or both, 
Similarly, sinse the first appellant again 
slaims ‘to have been the agent of an un- 
~ disclosed prinsipal, namely, the second appel- 
-~ lant, respondent instead of suing the frst 
‘appellant alone was entitled to sue both 
: the firstaud the sesond appellants and that 
is what she did. The facet that the sesond 
` appellant olaims to be agent of still another 
“undiaslosed prinsipal does not affect respond. 
ent’s right of suit as against him. It 
merely gives her a right to sue his prinsipal 
also if she chooses and she has chosen not 
to exersise thatright. She undoubtedly had 
a right to sue both the appellants, and, if 
they have to pay, they may have their 
remedy against their prinsipal, but that re- 
medy does not sonsern respondent, 

I hold, therefore, that there is nothing in 
the first two grounds of appeal, 


The third ground is admittedly based on 
the Madras oase of Seshappter v. Subraminia 
Ohetitar (1) whioh has already been aonsider- 
ed both by my learned predesessor and by 
the Judicial Commiasionoer himself in oonnas- 
tion with other transastiona of Ma Obhon’s, 
In Oivil Appeal No. 146 of 1916 my learned 
predesessor distinguished that case on the 
grounds (1) that it dealt with pawning and 
not with sale and that the language of 
sestion 178 of the Contrast Aot is different 
from that of sestion 10; (2) that in that 
case it was clear that the person who 
pawned the jewel got possession of it by 
means of an offense,-and (3) that in that 
oase it was not elear whether or not the 
transaction on whieh the suit was based 
was effected in good faith. The learned 


* (1) 23 Ind. Oas. 174; 88 M. 783; 15 M. In T, 221 
(1914) M. W. N. 319. 
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Judisial Commissioner before whom, the 
sasa came in review went further and said 
that if appeared to him that the Judga 
who decided the Madras sase went beyontl, 
the provisions of the law sontained in seo- 
tions 108 and 178 of the Contrast Aot im 
holding that in sueh sases the purshaser 
must prove that by some astor omission the 
true owner has forfeited his right to resover 
possession. 

A number of sases have heen sited before 
me as showing that the learned Jadioial 
Commissioner was wrong and that the 
word “posession” is used in seations 108 and 
178 of the Contrast Ast in a spssial sense, 


The earliest of these oases is Greanwood 
v. Holyuetts (2), in which it was held that the 
possession of the hirera of a piano on a hira 
purchase agreement was not auch p ssession 
as would validate a sale of the piano by the 
hirers to an innosent nurshaser. The learn- 
ed Judges who desided that case said that the 
words “notwithstanding any instruationa of 
the owner to the sontrary” in Exesaption | 
to seation 108 of the Contrast Aat, “appear 
to show that the possession, which is meant 
by the firai part of the Exseption, is o 
possession whish is unqualified, and not to 
be restristed otherwise than by the owner 
giving instrustions to the person who has 
it. It is the kind of possession whish a 
fastor or an agent has, where the owner of 
the gcods, although he has parted with the 
possession, may give instrustions to ths 
person -in possession what to do with the 
BOOS... 10055 . It is suoh possession as an 
owner has, and in suah a aase it seams to 
have been intended that the person selling 
contrary to his instrustions should give a` 
title to the bayer, if the buyer acted 
in good faith. We think the Exeaption 
does not apply where there is only a qualified 
possession, such as œ hirer of. goods has, 
or where tha possession is for a apesifie 
purpose. In sush a oase the owner has 
no right to give instrustions, The nature 
of the possession and tho. powers of the 
person having it are determined by ,,,.., the 
sontrast under whish possession was taken,” 

The next gaso sitedsis that of Shankar 
Murlidhar v. Mohan Lal Jaduram (3) in 
whioh a person entrusted with the 


custody of oattle sold them and the 
(2) 12 B. L. R. 42;20 W, R. 467. 
(3) 11 B. 704; 6 Ind. Deo, (N. 8.) 433, 
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‘owner was allowed to reasover them from 
an innosent purchaser. In that ease the 
learned Judge said that, “though the general 
rule of a person’s not being able to transfer 
A right not belonging “to him is qualified by 
Rxseption I to seetion 108.,,...yet it is plain 
that ‘possession by sonsent of the owner’ 
jn that sestion is far from extending to 
every case of detention of shattels with the 
owner's consent, The Bxzoeption has parti- 

sular relation to the oases of persons allowed 

y owners to have the indicia of property 
or possession under such sircumstances as 
may naturally induse others to regard them 
as owners and oonstituting some degree of 
negligence or defest of presantion imputable 
to the true owners.” 


t 

ı The next oase is that of feoger v. 
Hukma Kersa (4), in whioh a husband was 
held entitled to resover jewellery belonging to 
him but: kept in the possession of his wife 
and pledged by her without his knowledge. In 
that sase the learned Chief Justice said that, 
“to create a pledge under section 178 of the 
Indian Contrast Aot the pledger must be in 
juridical possession......that mere sustody 
will not suffice,” and that the worda of the 
section “mark a clear distinction between 
possession and sustody.” 

ja In the case of Neganada Davay v. Bappu 
Ohettiar (5), the owner was allowed to recover 
an article of jewellery whish he had hired 
out and which the hirer had pledged., In that 
ease one of the learned Judges aaid: “The word 
‘possession’ in the sestion (178) is clearly not 
intended to sover all cases’ in whieh the 
goode, eta, are in the physioal control of 


g the pledger,besause the ‘possession,’ in the first 


part of the sestior, is distinguished from the 
óustody of them in the last paragraph of the 
same section.” 

. The case of Seshappier v. Subramania 
Chettiar (1), has already been mentioned. In 
that case, the owner of an article of jewellery 
gave ‘it to a person to find a purohaser for 
if.on an understanding. that the sale was to 
be made by the owner himeelf and rot by 
the agent. The person who took the jewel 
pledged it and the owner was allowed to 
resover it, the learned Judge remarking 
“that sestions 108 and.178 of the Contract 


(4) 24 B. 458; 2 Bom. L, R. 408; 12 Ind. Dee. (N. g,) 
837. 
(5) 27 M. 424 at p. 425; 14 M, L. J. 69, 
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Aat..,.,,...proseed on the prinsiple that prim? 
facte the rights of the legal owner should b® 
protested unless he has done something- to 
induse innocent purebasers or pledgees into 
the belief that the intermediate. possessor is 
the true owner: mere bona files on the part 
of the purchaser or pledgee is not enouglg 
he will have to prove that by some- act or 
omission the true owner has forfeited his 
right to resover possession.” 

The next case is that of Roop Chand 
Jankidas vy. National Bank of India (6), 
in whieh sertain share sertifieates with blank 
transfer deeds which belonged to the Bank 
and were in the osustody of their Head 
Clerk were sold by him and ware held to 
be resoverable by the Bank from an innosent 
purehaser on the ground that the word 
“‘nossession” in Exception 1 to sestion 108 of 
the Contrast Aot did not inelude dishonest 
possession, such as the Clerk’s was when he 
sold the sertificgtes. 

After going through all these oases sarefully, 
I agree with the learned Jndisial Com- 
missioner that the interpretation whioh 
they put on aestions 108 and 178 of the 
Contract Act strains the plain meaning of 
those sections, 

Taking the oases 
follows : ~ 

I do not agree with the learned Judges 
who desided Greenwood v. Holquette (2) that 
the use of the words “notwithstanding any 
instrustions of the owner to the eontrary” 
suggest any inferance that, in every oase 
covered by the Exseption, the possession 
must be suoh that the owner is in a 
position to give instructions. No such ine 
ferenos oan possibly arise on any logical 
method of interpretation. 

Similarly, the distinction drawn in Shan- 
kar Murlidhar v., Moran Lal Jaduram 
(3) between possession and . custody 
in respect of the indicia of property is 
unreal. very person, ewho has detention 
of a chattel has the “indicia of property” 
in that chattel and ‘although, by reason of 
extraneous cirsumstances, such as the faot 
that he ia not a person who is likely to be 
owner of such a ohattel, the einference arising 
from his having those “indicia of property” 
may be weukened or destroyed, neverthelesa, 
go ‘er as the shattel itself is soncerned, 
he has all the “indicia of property” wh: sh 

(8) 48 Ind, Cas. 976; 22 O, W, N, 1042; 46 C. 332. 


seriatim I note as 
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possession of any sort can eonfer, Farther, 
there is, in my opinion, no foundation 
whatever in the section itself for the learned 
Judge’s suggestion that, before the Hxoaption 
oan tome into operation, there must be any 
degree of negligence or defest of precaution 
‘mputable to the true owners bayond that 
involyéd in their consent to another person’s 
possession, 

‘ Coming to the oase of Seager v. Hukma 
Kessa (4), lam entirely unable to see that the 
fast thatthe word ‘custody’ as used in the 
.gecond proviso to sestion 178 suggests any 
inference that the word “possession” as 
used in the earlier part of the cestion 
means anything different from what posses- 
sion ordinarily means. It might, however, 
be. held that a wife’s oustody of her 
husband's property, while it is in his 
house, is not her possession but bis, and 
this is probably what is meant in this 
partioular sase by saying that the wife’s 
possession was not juridieal, ” it being 
regarded as Ao lorone, to the possession 
of a tenant or a borrower in Roman 
Law. 

Similar remarks apply to the oase of 
Naganada Dovay v, Bappu Oheitiar (5), but in 

. that oase I am entirely nnable to grasp the 
distination which is sought to be made between 
possession and juridisal possession. It seems 
to me olear that in English Law the hirer 
of an article has “possession” and not that 
bare oustody whioh a wife may be regarded 
as having in respect of her husband’s goods 
or whieh the Clerk of a Bank bas in se- 
eurities whieh are in the possession of the Bank 
but-are in his oare. 

The remarks made above on the oase of 
Shankar Murlidhar v, Mohan Lal Jaduram (3) 
apply with equal foree to the osse of Seshap. 
pier v. Subramania Ohettiar (1). Ido not think 
that thereis any foundationin the section itself 
the view that the purchaser has to prova 
anything beyond, the owner’s “sonsent to 
the intermediate possession and his own 
.bonu fides, including, of course, the absense 
of o‘roumstances raising a presumption that 
the person in possession had no right to 
sell, . 

Regarding the ease of Roop Chand denti 
das v. Notticnal Bans of India (6), all that 
need be zaid is that the Cltrk in that 

‘ oase was slearly not by the sonsent of tha 
owner in the particular possession, whieh 
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enabled him to dispose of the securities 
and, therefore, the sane did rot fall withéen the 
purview of Exception I to section 108 of the 
Contract Ast, 

The decisions in nearly all these oases 
seem to me to ba unsonvinsing attempts 
tə show that sections 108 and 178 of the 
Contrast Aot do not really mean what 
they say, and that th3 word ` possessisn” 
was used in them in a restristed sense, It 
is sommon knowledge that the eestion does 
not exastly reproduse the provisions of the 
English Law and that it: was the subjest 
of mush sontroversy at the time when the 
Contrast Aot was passed. The Commis- 
sioner’ who originally drafted the section, 
said, ‘with regard to goods sold by a 
person who has no right to sell, the 
general rule of English Law is, that the 
owner of the goods retains the ownerabip 
notwithstanding his having lost the posses. 
sion of them and their having been sold 
to a third person. But from this rule 
there is an exception in~the oase of: goods 
sold in open market . . . . It eannot 
be denied that the subject is dificult. We 
have to sonsider, on the one hand, 
hardship suffered by an innoeent person 
who loses in this way his right to recover 
what was his undoubted property. But, 
on the other hand, still greater weight 
appears to us to be due to the hardship 
which a bena fide purehaser would suffer 
were he to he deprived of what he bought. 
The former is very often justly oharge- 
able with remissnesa or negligenes in the 
gustody of the property. The sonduet of 
tre latter has been blameless, The balance 
of equitable consideration is, therefdre, on 
the side of a rule favonrable to the pur- 
chaser; and we think that sound policy 
with respest to the interest of commerce 
points to the same conclusion, We have, 
therefore, provided. that‘ the ownership of 
goods may bə acquired by buying them 
from any person who is in possession of 
them, if the buyer acts in good faith and 
under cirecumstaceas which ere not such as to 
raice a reaconab’'a presumption that the 
person in possession has ro right to sell 
them.” That was ‘slearly a very wide 
extension of the -English Law and it did not 
sommend itself to the Select Committee 
who, therefore, cmitted the referense to 
“goods” in Hxoeption I and thug eonfined 


the” 


- of goods sold 
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the operation of the Exseption to the case 


‘of goéds transferred by certain mersantile 
‘‘doeuments, the transfer of which had, by 


mereantile nsage, come fo be regarded as 
effesting a transfer of the goods to whish 


the documents referred and - was so. 
*reéognised in English Law. If that 
amendment had heen aseaspted the 


provisions of the sestion would have oorres. 
p2nded: with those of the Eaglish Law 
with the omission of the exseption in favour 
in open market and of 
goods sold by a former owner who had 
remained in possession, But the learned 
Legislators who passed the Aot did not 


_ approve of the omission and, therefore, 


reinserted the word “goods” in the 
Exesption. The collocation of that word, 
with the list of mereantile documents whioh 
smmediately follows it in the {Exeeption, 
possibly diverted attention from the ex- 
tremely wide definitian of “goods” whieh 
had been given in seotion 76 of the Ast 
and may have led the legislature to 
imagine that they were doing little more 
than giving effect to. the Exeeptions whish 
were already. recognised in @nglish Law, 
and to overlook the fast that, as passed, 
the First Exeeption to seotion 108 applied 


- practically to any sale of any moveable 


property by any person in any kind of 
possession so long as that possession was 
by -consent of the owner’and the transferee 
acted in good faith. It seems inconacivable 
that the Legislature intended to enact a 
provision from which it would follow that, 
if I hand over my bisyole to a friend’s 
seryant to be taken to my friend or to 
the keeper of a bisyole shop to be repaired, 
1 should not bə able to resover it in osse 
the servant or shop-keeper subsequently 
proved dishonest and sold, the machine, 
and, therefore, ever sinse the Ast was 
passed, the Courts have found it nesessary 
to devise pretexts for excluding from the 
scope of the Exseption sases which were 
sovered by its express terms but which, 
they assumed, could not possibly have been 
gontemplated as falling within ita appli- 
sation. The line whish the Courts have 
taken has been to infpose various restria- 
tions on the meaning of the word “posses- 
aion? In this they have followed the 
lead given in the oase of Greenwood v, 
Holquetie .(2) which has some to be 
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regarded as a-leading sase on the subjeet. 


It ia, I think, unfortunate that that oase 
was not argued by Counsel. If it had 


baen, I think that the whole course of: 


the subsequent deeisions would have been: 


different. It would, in my opinion, have 


been better if the Courts instead of trying” 
to strain the meaning of the words so as. 
whioh presumably were. 


to exalude oases 
not intended to some within the seope of 
the sestions had expressly recognised the 
fast that the wording of the 
was wider than sould possibly have been 
intended and had pointed out the diffieul- 
ties whioh arise with a view to their 
being amended by legislation, It 
noted that the Chief Court of the Punjab 
has not followed the other High Oourts 
in explaining away the meaning of the 
word “possession” in these sections, In 
the ease of Framies y, McGregor (7) it 
held that Exapption I of asestion 108 
applied to a case where an owner of 
horses left the horses in the possession of 
the person from whom he bought them 
and that person sold them again to an- 
innocent third party and, although Sir 
Frederick Pollosk in his CO 2mmentary on 
the Contrast Aot osharacterised that deoi. 
sion as too absurd for dissuasion”, it must 
be remembered that that learned Oom- 
mentator was an English Liwyer and that 
the provisions of sestion 25 (1) of the 
English Sale of Goods Ant aspesifisally pro- 
vide that where a person, having sold 
goods, sontinues in possession of the goods 


the delivery or transfer by that person to- 


any person reseiving the same in good 
faith and withonrt notiee of the previous 
sale, shall have the same effest as if the 
person making the delivery or transfer 
were expressly authorjsed by the owner of 
the goods to make the same. Toa lawyer, 
familiar with that enactment and imbued 
with the pfrinsiples cf law on whioh tbat 
ssotion was based, the desision of the 
Punjab Court might well appear absurd,’ 
but to anyone reading section 108 of the 
Contrast Act as it stands and giving its ordi- 


sections - 


is to ba’ 


nary meaning to the word ‘‘possession” Ido- 


not think that the absurdity would be 
apparent. The sama Court also held in‘the 
owsa of Abdul Hassan Khan vw. Bangi 


(7) 27 P, Ra 1992; 8i P, qe R. 1992, sf 
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. Lal (8) that a pledge may by the hire- 
_purehaser of a bioyole who had not som- 
pleted payment of, the instalments was 
valid and, although Polloek-slearly disagrees 
with that deeision also, he is sonstrained 
to admit that in su¢h a oase the hire- 
Pursbaser bas “juridical possession,” and that 
the terms of the Contrast Ast, whatever its 
framer may have intended, support the deoi- 
sion, 

Revyərting to the present oase, I have 
no hesitation in holding that it is one which, 
on any view of the law, would fall within 
the provisions of Exseption I to seation 
1C8. 
` Ma Chon admittedly bought and gold 


diamonds on her owa ascount and also 
aol larger stones -for various diamond 
mershants on csommission sale. It is 


admitted that, so long as the fixed prise 
was obtained, she had power to sonslude 
the sale of stones sold on cemmission. She 
was undoubtedly in possession of the stones 
in suit by consent of the owner through 
his various agents and sub-agente, it being 
the ordinary course of business in that 
particular trade that agents employ sub- 
agents, Farther, the price paid for the 
stones in. dispute in this ease was above 
the fixed prise and, therefore, the sale by 
her transferred title apart fromthe pro- 
visions of section 108 since she was an agent 
with full powers so far as this partioular 
transaction was concerned. It is clear, there. 
fore, that there is no basis whatever for the 
8rd ground of appeal. 

As for the 4th ground, I entirely agree 
with the lower QOourt that respondent 
asted in good faith. Ma Obon was a 
woman ina good position, being the wife of 
a responsible Munisipal Officer. She ‘had 
desit in diamonds fop many yearsand was 
admittedly trusted by the diamond mershants 
themselves. The full prise was paid for these 
particular stones and there is nothing what- 
ever to indicate collusion of any cort bet- 
ween respondent and Ma Chon or. any want 
of entire good faith on respondent’s part. 

As for the 5th ground, I see no reason to 
believe that thé appellants were prejudiced by 
the form of the issues framed or that they 


had ‘not full notice of the oase they had to. 


meet, 


f (8) 81 P, R, 1902; 23 P, L, R. 1802, 


+ 
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“ The 6th ground is entirely without 
foundation and has not been argued if this 
Court. 

As for the 7th ground, all that need 
be said is that both the appellants int 
their written statements oxaved leave to 
refer to the proseedings of the criminal 
oase, and that ifthe Court did refer to those 
prosesdings it did so at their express 
request. 

The 8th ground is entirely baseless. The 
lower. Court had an undoubted right to 
refer to and follow osarlier desisions of 
this Court so far as the airaumstanses of 
the eases were similar and there oan be 
no doubt that the sireumstanses of other 
sales of stones by Ma Chon were in 
maby respects similar to those of the present 
gale, . 

The 9th ground is the usual omnibus 
ground whieh means nothing in partienlar and 
need not be digcussed. e j or 

Taking the case as a whole, I am satisfied 
that the desision of the lower Court was 
correstand, therefore, I dismiss the appeal 
with sosts. . 


Appeal dismissed, 


LAHORE HIGH COURT, 
First Orvin Arrear No. 2354 or 19:6, 
Dessmber 13, 1920, 
Present :—Mr. Justice LeRoasignol 
and Mr. Justice Wilberforoe, 
Tus Figu SHAMAS DIN-MEBR BAKHSH 
anp COMPANY or AMRITSAR rarovayg 
SHAMAS DIN—-PLAINTIFF—ÅPPELLANT 
; VETSUS 
AGHA MUHAMMAD KHALIL 
SHIRAZI, or MADRAS —Derenpant 
RESPOs DENT. 

Sale of goods—Principal and agent—Goods sent in 
eucess of quantity ordered—Goods sent of inferior 
quality—Agent, whether can recover price of goods 
— Principal, whether bound to accept part perform. 
ance, 


a 
An agent on general grounds is entitled to 
re-imbarsement and indemnity by his principal, 
but only on the condition that he has acted 
within the scope of his directions, [p. 978, col, 1.} > 
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_ A promisee is not bound to accept part perform- 
ance ef a contract. [p. 978, col, 1,7 . 

' Defendant reth an order for 26,000 hides of a 
particular quality to plaintiff, his agent. Plaintiff 
Bent 87,0CO hides of different qualities, of which 
enly a small number corresponded with the quality 
ordered. Defendant refused to take delivery of the 
cansignment:. ° 

: Held, (1) that the plaintiff had not substantially 
complied with defendant’s order; [p. 972, col. 1.] 

(2) that the defendant was not bound to accept 
that portion of the consignment the quality of 
which corresponded with the quality ordered; [p. 
978, cols. 1 & 2.] 

(3) that the plaintif was not entitled to recover 
anything from defendant. [p. , col. .] 

First appeal from the deoree of the 
Subordinate Judge, First Class, Amritsar, 
dated the 15th May 1916, 

The Hon’ble Mr. Fazl.¢-Hussain and Mr, 
Muhammad Rafi, for the Appellant. 

Messrs, Abdul Qadir, Abdul Razeag and 
Duni Chand, for the Respondents, 

JUDGMENT .—In this ease the plaintiff- 
appellant, a:firm of Amritsar, sued the de. 
fendant-respondent, a firm of Madras, for 
Ra. 19,497-8 being eharges and soats of 
149 bundles of sheep skins purchased at 
Amritsar by the plaintiff acting as eommia- 
sion agent for defendant and despatehed to 
Madras where defendant took delivery but 
subsequently refused to aseept the goods on 
the ground that they were substantially 
divergent in quality and quantify from the 
goods ordered, 

The Distriet Judge has dismissed the suit 
holding that the plaintiff firm was not acting 
as commission agent for the defendant firm; 
that 37,000 skins despatehed by the 
plaintiff were greatly in exeess of the 
number ordered, and that the skina sent were 
of inferior quality. 

The plaintiff firm has appealed to this 
Court. 

That the plaintiff was acting throughont 
not-as prineipal but as agent for the defend. 
ant is perfestly olear frem the correspond: 
enoe between the parties whioh preceded and 
followed the despatch of the goods, but we 
see no nesessity for dealing with this evidence 
in detail, for it is quite olear from the plaint 
and pleas that that position was accepted 
by the parties, and the lower Court’s 
finding that there waå no agensy ia quite, 
unjustified. The defendant did not deny it 
‘and in his pleas impliedly ‘admitted it and 
eoneequently no issue was struck /on the 
point, 
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The only questions for desision that remain 
are whether the plaintiff, in ragard to the 
quantity or quality of the goods, was negligant 
or gyilty of frand, and if so, to whit ralief, 
if any, he is entitled. 

The ordar sent by éhe defendant to the 
plaintiff was for one waggon Joad of mixa? 
sheep skins, free of hair, or in the alterna- 
tive, one-half waggon of the absve quality 
and one-half waggon of good Nè. 2, but. 
eich denomination was to possess a oertain | 
property, namely, 100 skins were to weigh, 14 
maunds; but a margin of two seers on 
githor side was allowed. 

It is olear that “mixed sheap skines,” free 
of hair, “ weighing 14 maunda per 100 skina” 
ig a well-known quality in the trade whish 
inslades skins of four sizas, but no defestiva 
skins and that “good No.2” is a sesond 
quality consisting of the same classes of 
skins as the former, exoept that skins of the 
biggest siz3 are gbsent and skins of one class 
lower, but free from holes and cute, are 
ineluded, 

As to quantity, itis clear from the only 
other similar transastion between the parties, 
whieh preceded that in dispute by only a 
faw weeke, that the parties by one waggon 
load meant about 25.000 skins (vide letter 
from plaintif to defendant, Exhibit D 17, on 
page 17 of the paper-book) and even on the 
1éth of September 1912 plaintiff wires to 
defendant that he is deapatshing on the 
morrow some 24,000 odd skins (vide telegram 
D-5, on page 19). i 

In Exhibit D-1 (paga 16) referring to the 
despateh of 25,000 skias in one waggon 
plaintiff asks defendant to order another 
waggon load and that is how the order in 
dispute was elicited. 

From the foregoing it is olear that the 
defendant expected to reseive, and plaintiff 
knew his expestation, approximately 25,000 
skins. What did plaintiff send? He sent 
123 bundles of skins inonedull waggon and 
snbsequently 26 other bundles in two separate 
sonsignmenta, ¢¢,, over 37,000 skins. 

What was the quality of those consign. 
ments? 105 of the bundles weighed not 12 
maunds as ordered but only 13 maunda, 
whilst 44 of the bundlea weighed only 35 
seers each, : : 

Inasmuosh ‘as the weight of each bundle of 
1CO skins determines the averaga size of 
those skins, it is obvious that the failure 
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of the plaintiff to fulfil the order of the 
defendant in the matter of weight involved 
his failure to fulfil the order in the matter of 
the average size of the skins. With regard 
to the 45 bundles whieh weighed only 35 seers, 
it is obvious that no attempt at all was 
gede to comply with “the terms of defend- 
ant’s order. 

With regard to the quality of the skins 
irrespective of the element of size, the 
.evidense on the record whish seems to bs 
perfestly reliable is to the effect that the 
bundles one and all contained a high pro- 
portion of defestiva and totally worthless 
skins and that, in spite of the faat, that in 
givicg his order the defendant had informed 
the plaintiff that he required only good slass 
medium skins, not for sale in the Madras 
market, but for tanning purposes in defend- 
ant’s own tannery. 

In these sireumstanses, we have to deside 
whether the plaistiff’s fulfilment of defend- 
ant’s order was fraudulent, of if not fraudu- 
lent, whether it amounted fo a substantial 
somplianse with the terms of that order. 

Having regard to the fact that the plaintiff 
is not merely a commission egeant in skinas but 
also deals very extensively in them on his 
own sosount and, as hia own sorrespondenoe 
shows, keeps a large stook of them, we have 
great difficulty in avoiding the conslusion 
that his despatch of the goods above dessribed 
to defendant was tainted with fraud, but it is 

- wopecessary for us to go s3 far, for we are 
clearly of opinion that his action does not 
amount to anything approashing a substantial 
.eompliance with the terms of the order. 

In these siroumstanosr, to what relief, if 
any, i3 plaintiff entitled P? An agent on 
general grounds ‘is entitled to reimbursement 
and indemnity by his principal, but only on 
the oondition that he has aoted within the 
seope of his directions. * We have sonsidered 
, whether the plaintiff is entitled to any 
- portion of the sum in suit and whether the 
defendant, who on receipt of the goods im- 
. mediately telegraphed his disapproval and 
repudiated the transaction, was bound to 
asept that portion of the sonsignment whieh 
complied with the sonditions of his order and 
to pay for that portion only. Inasmuah, how- 
ever, as & promises is not bound to assept 
part performance of a eontract and as, also, 
aoseptance by the defendant of s portion of the 


consignment would have led to trouble and — 
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complications, and as also, the plaintiff had 
his own agent in Madras who might, have 
disposed of the goods on his “behalf, we do 
not see that the defendant was in any way 
bound to assept any portion of the sonsigh; 
ment, On the other hand, it is in evidence 
that plaintiff had been in the habit of selling 
goods in Madras either through the defend- 
ant or through his own agent and had plaint» 
iff taken delivery of the goods as scon as 
they were repudiated by the defendant and 
sold them either on his own or on the defend» 
ant’s asoounf, he would not have lost anything 
more than he deserved to lose. 

For these reason’, we sonour in the aon- 
elugion of the Court below and dismiss the 
appeal with costs. 

Apyeal dismissed, 


MADRAS HIGH COURT. 
Seconp Oryan APPRAL No. 501 or 1919, 
February 12, 1920. 
Frasent:—-Mr. Justiees Sadasiva Aiyar and . 
Mr. Justice Spenoar. 
SHUNMUGHA UDAYAR alias SHAN: 
MUGHA VADHIA R -PLAINTIFF m 
APPELLANT 
versus 
KANDASAMI ASARY—Derenpayr— 
RESPONDENT. 
Malicious proseeution—Damages, suit for, maintain- 


ability of, against informer—Burden of proof, wrong 
allocation of, by Trial Court—Correct appreciation eo} 


evidence in appeal—Appeal, second—Finding of fact, de 
whether binding. 


A suit for damages is maintainable against a 
person who supplied the information on which a 
prosecution was launched, though he may not have 
himself figured as the complainant in the Criminal 
Court. [p. 976, “pol. 1.] 

Where a Trial Court misdirects itself as to tho 
burden of proof, but the Appellate Court appreciates 
the evidence from a correct standpoint, the, finding 
of fact arrived at by the Appellate Court must be 
accepted in second appeal. [p. 975, col. 1.] 


Second appeal against the deoree of the 
Court of the Temporary, Subordinate Judge, 
Onddalore, in Appeal Suit No. 124 of 1917 
(Appeal Suit No. 18) of 1917, on the file 
of the Distriot Court, South Areot), pre. 
ferred against the deeree of the Oourt of the 
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Additional Distriot Munsif, Villupuram, in 
Origimal Suit No. 25 of 1916 (Original Suit 
No. 617 of 1915, on the file of the Court of 
he Distrist Mansit Tindivanam. 
e" FACTS.—Snit to reaover Rs. 500, being 
the damages sustained by the plaintiff by 
- rason of a malisious prosessution against him 
by the defendant. The allegations in the 
` plaint were that defendant, falsely and 
‘malisiously and without reasonable and pro. 
' bable sause, sent a petition to the Distriot 
Magistrate, as the result of whish seourity 
proceedings were started againat the plaint- 
‘iff under sestion 110 E, Criminal Prossdure 
Code, for habitually sommitting offences 
involving breash of the pease, the virtual 
proseontor being the defendant himself and 
the prossedings terminated in the dissharge 
of the plaintiff, The defendant pleaded that 
the allegations in his petition to the Distriot 
Magistrate were true, and that he had reason- 
able and probable aause for apprehending 
injury by the plaintiff. He further pleaded 
that, besides sanding the petition, he had 
no hand in the Polisə investigation and, 
therefore, not being the actual prosesutor, 
he was not liable for damages. The Distriet 
Munsif found that the defendant had reason- 
able and probable cause in presenting the 
somplaint (petition) and it was not done ont 
of- malise or spite; and that “the plaintiff 
on whom the burden lay heavily of proving 
that he was innocent and the criminal pro- 
ecedings were instituted against him out of 
malise and without reasonable and probable 
eause has not satisfastcrily proved the exist- 
enoe of these ingredients whieh are essential 
in a suit of this nature,” On the defendant's 
¿ploa that he was not the proseentor the 
District Munsif’s finding was aa follows :— 
“The evidence addused by the plaintiff that 
. defendant was taking an active part in the 
prosesution of the seourity ease is very 
‘meagre and unreliable, < The burden lay on 
the plaintiff to show that the defendant, 
although the charge-sheet was laid by the 
‘Polise,-astually prosecuted the oase by taking 
‘an astive part in it, in my opinion, the 
plaintiff has not dissharged the burden. It 
‘tn admitted that defendant did not engage 
a Pleader for prosesufing the oase and, apart 
from the testimony of plaintiff, there is no 
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am inslined to think that the defendant did 
noi take aative part in the proseedings 
that took placa aubsaquent to his somplains, 
Dafendant preferred. the complaint to the 
Districé Magistrate and the matter must 
have been referred, to the Polisa for 
inquiry and the Police, after enquiry 
laid sharge-sheas before the Joint Magistrate 
of Tindivanam, Ia these siraumstaness, I 
consider that defendant was not the actual 
prosesutor and is not liable for damages. I, 
therefore, find that the prossedings against 
plaintiff were not instituted by the defendant 
maliciously and without reasonable and pro- 
bable cause and the defendant is mot liable 
for damages.” On appaal, the Subordinate 
Judge of Onddalore sonfirmed the lowar 
Court’ finding on all the above points. 
After finding that defendant did not ast 
maliciously or without raasonable and pro- 
bable sause in forwarding the petition to the 
Distriat Magis ate, the Subordinate Judge 
observed: “í have to observe that, in the 
light of the resent ruling in Gopalakrishna 
Kudva v. Bangle Narayana Kamthy (1), the 
plaintiff must be sonsidered to have given 
prima facte proof of his innosencs by showing 
thatthe prosesution ended in his dissharge by 
the Magistrate who tried the seenrity sane.” 
On the -plea that the defendant was not the 
sotual prosecutor, the Subordinate Judge 
remarked, “I hold that, beyond sending the 
petition (Exhibit A) to the Distrist Magis- 
trate praying therein that proceedings under 
seotions 107 and 110, Oriminal Proaoesdare 
Code, may be taken against the plaintiff 
and eight others, the defendant did not subse- 
quently take any part in the proceedings or 
assume the sondust of the oase..... 

think, that the eontention of the respondent’s 
Pleader that a distinetion should be made 
between a complaint or information laid for 
an offense being brought home to an aseused 
for his sonvistion and a petition for an in- 
vastigatioh and taking of, proseedings under 
the sesurity sections of the Criminal Pro. 


‘gedure Oode has some force in ib, . oe 
‘The question in each ease will be whether 


the defendant really initiated the prosesution 
or, even‘ though he. may not have initiated 
it, whether he, subsequent to the initiation 


‘took an active part in. the prosesution or 


‘evidense that defendant actually instructed - 


‘the Polise Sub-Inspestor who sondusted the 


aj 45 Ind. Cas, 803; 34 M, L. J. 617; 33M. L T, 


`prosesution, From the evidence on resord I - 341; 7 L: W. 604; (1918) M, W, N, 454, 
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assumed the conduct of it. Following the 
‘prineiple of the rulings in Kandasami Asari 
y. Subramania Pillai (2) and Narasinga Row 
y. Muthaya Pillai (8), I hold that, in the 
present sase the defendant did not really 
‚initiate. the prosesutiqn but that the Polise 
ginitiated it.’ The Subordinate Judge, there- 
fore, held that plaintiff had no cause of action 
and dismissed his suit with costs, The 
plaintiff preferred a second appeal to the 
High Court. : 

Mr, B, Kuppaswami Atyar, for the Appel- 
lant. 

Mr, V. K. Venkatarama Atyar, for the Re- 
‘spondent. 

JUDGMENT.—The lower Courts were 
‘wrong in relying on Nurasinga Row v. 
‘Muthaya Pillai (3) for their sonolusion that 
the defendant was not the proseentor in the 
-eriminal coase and hence not liable ag sunah. 
[Seo Periya Goundan v. Kuppa Goundan (4).] 

But -they bave soncurrently foond that 
there was reasonable and probable sante for 
the prosesution, The District Munsif might 
have misdireated himself on the question of 
burden of proof as regards one of the points 
involved (namely, that plaintiff was innoeent 
of the sharge of being Liable to be salled 
‘upon to furnish seeurity) but the Subordinate 
Judge points out that error of the Munsif, 
quoting Gopalakrishna Kudva v., Bangle 
Narayana Kamthy (1), and has considered the 
“evidense from his own correst standpoint and 
eoneaorred in the Munsif’s finding. 

: We must accept the finding of the lower 
Appellate Court on this point. So aseepting, 
we dismiss the sesond appeal with costs. 

M. 0. P. 


Appeal dismissed, 


(2) 18 M. L. de 370. = 
(3) 26-M. 362; 12 M, L. d, 889, 
(4) 62 Ind. Cas, 782; 42 M. 880; 


M. L. J è 284; 
10 L. W, 235; 26 M.eL, T. 140; (1919) 


» W, N. 677. 
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PATNA HIGH COURT. 
APPEAL FROM ÅPPELLATE Decree NO047286 
or 1919, 
Desember 14, 1920. 
Present:— Mr. Justice Ross. “3 
DEBENDRA PRASAD SUKUL 
-DEFENDANT No, 1— APPELLANT ° ° 
versus 
Babu SURENDRA PRASAD SUKUL 
AND ANOTHER—PLAINTIFES AND 
Babu BIRENDRA PRASAD AND OTHERS — 


DerexpanTs— Responpents. 
Co-sharers-—-User of joint property—Interference 
with user of co-sharer, whether permissible, 


A co-sharer cannot materially alter the condition 
of the joint property without obtaining the sanction of 
his co-sharers. te 977, col. 1.) 

Plaintiff used certain land which he owned jointly 
with defendant for the purpose of the access of the 
sweeper to the privies in his house which belonged 
exclusively to him. Defendant built a wall across 
the joint land and put an end to this user of the 
plaintiff ; é 

Held, that the defendant was not entitled to 
obstruct the user of the plaintiffin this manner, and 
that the plaintiff was entitled to an injunction 
directing the defendant to remove the obstruction, 
[p. 976, col. 2.] 

Appeal from a desision of the District 
Judge, Muzafferpur, dated the sth August 
1919, affirming a decision of the Munsif, 
Muzafferpur, dated the 26th April 1919. 

Messrs. Khurshatd Husnain and Ray T, N, 
Sahat, for the Appellants. 

Messrs. Fakhruddin and Sambhu Saran, for 
the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit between two sousins who formerly 
belonged to a joint family. A partition 
took plase in 1885 and 1886 by whioh the 
family residence was divided ; the plaintiff. 
respondent was given a portion of the 
house, to the west of whioh lay some land 
whieh was left joint. On a part of this 
land the defendant, apparently with the 
sonsent of the oo sharers, built his house, 
the remainder lying waste and unosoupied, 
“This waste land is described in the map 
annexed to the plaint as “Sekan and flat”, 
To the east of this, and on the west of 
the plaintiff’s house, were two privies belong- 
ing to the plaintiff; and, aeesording to the 
plaintiff's ase, the‘ sweeper had assess to 
these privies ever this waste land. A 
sereen wall was erected to the west of the 
privies by the plaintiff in the middle of 
whioh an opening was left, The defendant 


. af all. 


976 


INDIAN OASES, 


è 
k 


“ - (1921 


i DEBENDRA PRASAD U, BUKUL SURENDRA PRASAD SUKUL. ` : 


‘has now built a verandah on the west side 


of this open land: and has slosed the opaning 
in the soreen “wall ard has built another 
sereen wall between two priviea of hisown 
lying to the south-west of the premiser, 

e result of which is that access to the 


. plaintiff’s priviei through the open land has 


beer completely sut off. 


The plaintiff bronght this suit for the 
removal of these obstruetions, The Munsif 
passed a deoree ordering the defendant to 
remove the sarean wall which he had erested 
‘and to make an opening in the plaintiff's 
soreen wall suffisient to admit of assess by 
that way. On appeal to the District vudge 
the desree of the Munsif was upheld, 


Two points were urged in this appeal. 
It was sontended, in the firat plaoe, that 
the oase in the plaint isa oase of easement 
aud that no easement has bean proved. 
On behalf of the respondent if was ad- 
mitted that the plaifit was rot artistical- 


ly drawr, that the word easement which | 


there oseurs ought not to have been used, 
and that the oase is not a case of easement 
In the second plase, it was argued 
for the appellant that if tha case is treated, 
as it has been treated, as acase of user of 
‘joint land the plaintiff is not entitled to a 
desros, besause he is sseking to establish a 
“geer of joint land which is not for the purposes 
.of the joint land but for the purposes of 
‘his exclusive land on the east thereof, and 
that, if it is repugnant to the feelings 
of the plaintiff that the sweeper should go 
through his inner appartments, if is re. 
pugnant to the feelings of the defendant 
that the sweeper should pass through his 
house, and that consequently the reason 
which has been advanced in support of the 
deoree oan equally be urged against it. The 


latter portion of the argument has no foroe.. 


The land was undoubtedly used by the 
‘plaintiffs sweeper as a means of assess 
to the plaintiff's privies before it was en- 
slosed by the defendant, and the defendant, 
well-knowing that’ practice, enalosed the 
land and if, in doing so, he infringed the 
plaintiff's rights, he cannot plead any in- 
sonveniense to himself ,if the original state 
of things is restored. . 

The real question in the ocase is, whether 
the plaintiff’s rights have been infringed. 
‘The appellant relies most strongly on the 


desisionin Anant Ramrav v. Gopal Baloant 
(1) where, after observing that the exersise 
of the Courts’ jurisdiotion to grant relief 
by way of injunction tin disputes between 
members of a Hindu family must be attended 
with very great difficulty, Sargent, "O. Ji, 
said that he did not think that “there 
would be any practical objestion to doing 
so in those partioular cases in whieh, as 
between tenants in common, the Courts grant 
that form of relief; and that, following the 
practice of the Courts of Equity, that would 
be sonfined to aots of waste, illegitimate 
use of the family property and acts amount- 
ing to ouster. Reference was also made to 
the ease of Dwijendra Narain Roy v. Purnendu 
Narain Roy (2), where it was laid down that 
the test is whether the defendant has made 
use of the joint property in a way oon: 
sistent with the sontinuanse of joint owner- 
ship and possession. The respondent sontends 
that this is a oase of ouster and that hia 
access to the jdéint land has been completely 
cut off. itis trus that this view of the ease 
is not set forth with any great elearness in the 
plaint, The suit is not expressly framed as & 
suit arising ont of the ouster of the plain- 
tif, but plasing a benevolent sonstruation 
on the pleadings I think if may be taken 
that this is what was meant, The plaintiff 
exercised his undoubted rights-of ownership 
aud: ‘possession over this pisee of waste land 
by using it for the purposes of the aecess 
of the sweeper to the privies in his house 
and in so doing he exersised ownership in 


"a manner which was innosent and inoffensive, 


until the defendant altered the sondition of 
the land. As the result of the defendant's 
building on it, the land has eeased to be 
available to the plaintiff for this purpose. 
In the sase of Lloyd v. Musammat Bibes Sogra 
(3) it was laid down, “that it is impossible 
to sontend, with any semblance of reason 
or justice, that any one oo sharer in an 


‘undivided property has a right to possess 


himself of any portion of ıt to the exolusion 
and without the authority of his oo sharers 
and to deal with it......aa be will, without 
their sanction”, And, similarly, in Sheo 
Pershad Singh v. Leelah Singh (4) it was 


(1) 19 B. 269; 10 Ind. Deo. (W. s.) 182, 
(2) b Ind. Cas, 171; 11 0. L. J. 189, 
(3) 26 W. R. 313, 

(4) 20 W. R. 160; 12 B. L, R. 188, 
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held that a so-sharer cannot materially alter 
the condition of the property without ob 
taining the sanstion of his so-sharers This 
is what the defendant has done and his 
ast amounts to ouster of the plaintiff from 
the land in the sense that he is no longer 
aple to use itin the orfly way in whieh it is 
01 any use to him. 


In my judgment, therefore, . the desrees 
of the Munsif and of the District Judge are 
right and shonld be maintained. The appeal 
ias dismissed with ososts. The sross appeal 
was not pressed and is dismissed 


d 
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LAHORE HIGH COURT. 
First Civin Appear No. 2112 op 1917. 
Desember 22, 1920. 

Present :-Mr Justice Chevis aad 
Mr, Justice Abdul Raoof. 

RAM SARUP, MINOR, SON AND REPRESENTATIVE 
or BIR, BHAN DEGRASED, UNDER THE 
Guarpiansaip or Musammat PARJI, 

His MOTHER—- Derenvant— APPELLANT 
: ‘versus 
JAGAT RAM—Ptai»t pr—RE&PONDENT, 

- Provincial Insolvency Act (III of 1907), s. °7, object 

of—Companies Act (VII of ‘3! ), 3 2A1— Fraudulent 

preference by company - Person who is not creditor, 
whether can impeach transfer. 


The object of section 87 of the Provincial Insolvency 
Act is to protect the interests of the whole body of 
. creditors over whom an undue preference has been 
given in favour of other creditors. [p. 9-8, col. .] 

the sgme principle applies to a transaction which 
is sought to be impeached under secticn, 281 of the 
Companies Act, so thata disposition of a company’s 
property cannot be impeached on the ground of 
fraudulent proferer e except on behalf of the general 
body of the creditors. [p. ¥ 8, col. .] 

Therefore; a person who is not a creditor of a 
company, butis a debtor, cannot impeach a transfer 
made by the confpany on the ground of undue 
preference. [p. 978, col. 2.) 


First appeal from the deeree of the Senior 
Subordinate Judge, First Claas, Ludhiana, 
dated the lsth June Lvl7, 
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Mr. Manohar Lal, for the Avvellant. 
Bakhshi Tek Ohand, for the Respondent. 


JUDGMENT,—The defendant in this ease, 
Lala Bir Bhar, had dealings with the 
Industrial Bank of Ludhiana and exeeutede 
two promissory-notes in their favour, one for 
Rs. 3,055, dated the 28th August 1913, add 
one for Rs. 2,964.9.5, dated the 17th Septem- 
ber 1913, In these pro-votes he promised to 
pay to the Industrial Bank or their order 
within their office at Ludhiaoa, The firat 
pro-note provided for interest at the rate of 
9 per cent, and the sesond ona for interest at 
the rate of 8} per oent. per annum, 


“It appears that the Bank was in finanoial 


difficulties and had several oreditors, one of 
whom was the present plaintiff, Lala Jagat 
Ram, and in part payment of his slaim 
the Bank, through their Managing Direotor, 
sold both the pro-notes to him. The plaint- 
iff now sues the defendant, olaiming the 
‘principal sums due under the pro-notes and 
interest at the rates given in them, The 
Bank was made a proforma defendant bu§ 
the name of the Bank was afterwards struok 
off at the request of the ‘plaintiff. The lower 
Court bas decreed the prinsipal amount due 


and interest at the contrasted rates up to the 


date of institution of the suit and interest at 
6 per cent. per annum from the date of in. 
stitution till the date of judgment, The 
defendant appeals, pleading that the snit 


should be dismissed, and the plaintiff has 


put in orosseobjestions asking for interest 
at the contrasted rates till the date of reali- 
sation. Several grounds of appeal have bean 
given upin this Oonrt, Mr. Manohar Lal 
admitting that he cannot support the pless 


that the defendant made payment towardse 


the pro-notes, that the rate of interest agreed 
upon was only 0-8-0 per cent, per month, or 


that the Managing Direstor had no power | 


to transfer the prc-notes to the plaintiff. In 


faot, the only point that has baen argued is 


that as the Bank went inté liquidation within 
three months of the exesution of the pro. 
notes, the transfer in favour of the plaintiff 


should be regarded as a transfer made with ` 
a view to giving the plaintiff preference over ` 


the other sreditors of the Bank and that 
the transaction ie, therefore, invalid and 
should be disregarded by the Court, Section 
931 of- the Indian Companies Aot lays down 


that any transfer whieh would, if made by ` 


» 
= 


aforesaid section also provides that, ‘ 
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an individual, be deemed in his insolvency 
a fraudulent ‘preference, shal], if made by a 
company, be dgemed, in the event-of its being 
wound-up, a fraudulent preferenee of its 
sreditors and be invalid accordingly. The 
‘for the 
purposes of this section the presentation of a 
pétition for winding up in the ease of a 
winding up by or subjest to the supervision 
of the Ocurt, and a resolution for winding 
up in the oase of a voluntary winding up 
shall be deemed to correspond with the act 
of insolvensy in the oase of an individual.” 
Turning to sestion 37 of the Insolvensy Aot 
we read that, “every transfer of property 
made by a person unable to pay his debts as 
they become due from his own money in 
favour ofany sreditor with a view of giving 
that creditor a preferensos over the other 
areditors, shall, ifsuoh person is adjudgad 
insolvent on a petition presented within three 
months after a date thereof, ba deemed 
fraudulent and void ag against the Recsiver- 
and shall be annulled by the Court,” On 
the strength of these sestions Mr, Manohar 
Lal argues that the transfer was made in 
favour of the plaintiff, with a view of giving 
him a preference over the other oreditora of 
the Bank and should be regarded as of no 
effest, The two sections above quoted must, 
in our opinion, be read together and when 
interpreting what is meant by the words in 
section 231." be invalid ascordingly” we 
think we must be guided by, what seems to 
us, the slear objesi of seotion 37 of the 
Insolyensy Aot. In seotion 37 the words are 
“ be deemed fraudulent and void as against 
the Ressiver.” The objest of this sestion 
seems olearly to be to protest the interests 
of the whole body of oreditora over whom an 
findue preferense has bsen given in favour 
of other crediters, Asoordingly, it has been 
held in Willmott v, London Oellulotd Oo. (1) 
and Wllmott v. London Oelluioid Vo. (2), 
that a disposition of a sompany’ a property 
cannot be impeashed on the ground of 
fraudulent preference exoept on behalf of the 
general body of the oreditors, Sea also 
Lindley on Companies, 6th Edition, Volume 
II, page 901. The same view has been held in 


~ 


(D) (1886) 31. Ch. D. 425 at p. 484; 55 L, J. Ch. 


a (1887) 84 Ch. D. 147 at_p. 150; {f6,L."J. Ch, 89; 
GR Lu T, 696; 86 W. R.4145, LT 


Mohandas Thakurdas v. Tikamdas Hottahnd 
(3). 


Mr, Manohar Lal himself admits that one 
oraditor alone could notimpeach the transfer 
on the ground of undue preferencs. It seems 
clear to us that if one ereditor alone aonld 
not invoke the aid Of seation 231 of thg 
Companies Aat to impeach the transaction, 
a fortiori a person who is not a oreditor of 
the Bank but only a debtor, cannot do so.. 
This is the only point whieh has been argued 
before us, and the appeal acsordingly must 
fail, 


As regards the sross-objections, we san 
see no reason why interest should not bè 
allowed up to the date of realisation. We 
desline, however, to enhance the rate beyond 
that of 6 par cent. per annum whish is the 
usual rate of interest allowed by the Courts 
in such eases, 


The appaal is dismissed with sosts. The 
sross-objestions kra so far assepted that the 
sum desreed will bear interest at 6 per 
bent. pər annum from the date of institution 
of the suit till realisation, 

Appeal dismissed, 


(3) 37 Ind. Cas, 250; 10 5. L. R. 123, 


MADRAS HIGH OOURT. 
Crviz ArpeaLs Nos, $26 AND 427 or i914, 
May 1, 1919. 

Present :-—Sir John Wallis, Kt., Chief 
Justice and Mr. Justice Sadasiva Aiyar 
Raja KEHSARA VENKATAPAYYA 
alias VENKATA APPA RAO 
AND OTHERS — PLAINTIPE3 Nos, 2, 3, 5 AnD 6 
maan APPELLANTS 

VETSUS g 
Raja NAYANI VHENKATARANGA 
RAO AND OTHE88— DEFENDANTS , 
. Nos, 2, 4 10 6—RESPONDENTS. 
Impartible Hetate—Munagala t(Zemindari,': Kistne 
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- District, whether impartible—Succession-——Primogent- 
ture, rule of--Limitation Act (IX of 1908), Sch. I, 
Arts, 127, 144—~Adverse possession—Zemindari Estate, 
widow and daughter ip possession of—Possession, 
nature of—Art, 127, applicability of—Registration Act 
(XVI of 1908), s. 17 (8)—Authority to adopt exe- 
cuted outside British India—Registration, whether 
geseng. 


The Munagala Zemindari in the Kistna District is 
impartible, and succession thereto is regulated by 
the rule of primogeniture. [p. 988, col. 1.] 

The succession of the widow of a Zemindar to 
his estate and of her daughter after her amounts 
to a denial of the claim of the junior branches of 
the family that the estate is either joint family 
property or owned by the family as tenants-in- 
common, and the possession of the daughter from 
the date of her succession is adverse to, and ex- 
clusive of, the claims of the other branches of the 
family within the meaning of Article 1440f Schedule 
I.to the Limitation Act. Consequently, a suit for 
the partition of the estate, if brought beyond the 
period prescribed by that Article, would be barred 
by limitation, [p. 985, cols. 1 & 2.] 


Article 127 of Schedule I to the Limitaticn Act, which - 


covers suits by a person excluded from joint family 
property to enforce a right to share therein, has 
no application to such a suit, [p. 985, col. 1.) 

An authority to adopt executed ina Native State 
bya person domiciled therein is not inadmissible 
in evidence ina suitin British India by reason 
merely of its non-registration, as the Registration 
Act has no application to documents executed 
outside British India. [p. 286, col. 2.] 


Appeal against the decrees of the District 


Court, Kistna, at Masulipatam, in Original 


Suits Nos. 56 and 45 of 1295. 

Messrs, K, Srinivasa Aiyengar, P. Soma- 
sundaram and P. Narayanamurthi, for the 
Appellants, 

The Hon'ble The Advocate- General, Messrs. 
FV. Lakshminarayana, K, Kott Reddi, Hon'ble 
Mr, T. Rangachartar, Messrs, 9, Varadachariar, 
A, Krishnaswami Iyer and O, Rama Rao, for 
the Respondents in Appeal Suit No. 426 of 


1914, 
JUDGMENT. i 

Warts, O., J.—These, are appeals from 
decrees in two suits whish were tried to- 
gother and disposed of by one „judgment, 
Original Suit No. SO of 1893 and Original Suit 
No. 38 of 1895, in the Subordinate Ccurt of 
Hllore, re-numbered Original Suits Nos, 45 
and 56 of 1&95 in the Distrist Court of 
Kistna. 

In the first stit the plaintiffs saed at first 
as members of an undivided family to recover 
the Zemindari of Muvagala from the Ist 
defendant, the Court of Wards, and tha 2nd 
defendant, the alleged adopted son of the 
daughter of the last male owner, who died 


+ 


in 1854, onthe ground that they had wrong- 


fully taken possession of it on the de&th of 
the daughter in 1892. At a late stage, they 
filed an additional written statement in whjch 
they olaimed, no doubt with referenss to tle 


plea of limitation, not as members of 920, ~ 
. undivided family, but on the footing that the 


joint family had become divided in status, 
and thatin Jaw all the family properties 
including this had been all along in their 
possession ag tenants-in-sommon, 


The other suit for practically the same 
reliefs was filed by the members of the fami- 
ly who claimed to be the next reversioners 
if the estate was impartible. For some 
reason whishis not explained, possibly be- 
cause of deaths among the parties and delay 
in bringing in the legal representatives, these 
suits were not disposed of by the District 
Court until Maroh and April 1904, when the 


, then District Judge dismissed the- írat suit 


without trial on the ground that the plainte 
iffs had entirely altered their cause of action 
in the additional written statement, and the 
second suit bəsause the plaintiff had already 
claimed the same relief in the other suit, The 
judgments of the Distriot Judge in the two 
suits were set aside and the snits remanded 
by the High Ooart, by orders of Desember 
1909, Both suits were then tried and 
disposed of by Mr. F. A. Coleridge, District 
Judge of Kistna, by a common judgment on 
the 14th April 1914, more than twenty years 
after the filing of the first suit, and the 
appeals same on for hearing before us nearly 
five years after that judgment. The only 
explanation for these lamentable and almost 
unprecedented delays at every stage appears 
to be that many parties died and much time 
was taken in bringing in their legal repre» 
sentatives and serving them. 


The Distriat Jadge tried the case very 
oarefully and dealt *fully with the various 
questions which arise ih a very lengthy 
judgment whioh might, as he explains, have 
been shorter if he had not been writing 
against time so as to dispose of the casa 
himself instead of leaving it to his suceessor, 
He has shown, in a sgreful examination of 
the evidenos, that the plaintiffs have endea- 
voured to support fheir ease by a number ou 
spurious dosuments manufactured for th 
purposes of the oase, and I may say at one 
that his sonelugions in this respeet have nọ- 
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been disturbed by the arguments addressed to 
ua, ldo not, therefore, propose to go over 
this ground again, ` 

There are three important issues in the 
ease, whether the estate is impartible, whe- 
ther the 2nd defendant was duly adopted by 
‘thé daughter of the last Zemindar, and 
whether the suit is barred by limitation. 
The Distriet Judge has found on all these 
points for thé defendants and has accordingly 
dismissed the suits. 

The District of Kistns, inwhich Munagala 
is situated, forms part of the Northern 
Cirears, which was at frst under the Hindu 
Rajas, and thenformed part of the Kingdom 
of Golsonda which wassonquered by Aurung- 
zeb at the olose of the seventeenth oen. 
tury. Subsequently, the Cirsars were inelud- 
ed in tbe Subah of the Descan and were 
governed by the N’'zam until the middle of 
the eighteenth century, when they passed for 
& time into the hands of the French. Then, 
after Col. Forde’s successful operations, Lord 
Clive obtained a Sanad from the Imperial 
Court at Delhi assigning them to the Hast 
i India Company. 


, Mr, James Grant, in his Political Survey 
of the Northern Cirears, which was submitted 
to Warren Hastings in 1784 and is re printed 
as an appendix to the Fifth Report, Volume 
III, page l of the new Calontta Edition, 
gives a full account of the oondition of the 


country from the time of the Goloonda: 


dynasty which was overthrown by Aurang- 
zeb in 1687. There is no reason to doubt 
that at the time the District or Pergunah of 
Munagala was in the possession of the last 
survivor of a very ancient Reddi family who 
held it as Deshmuk or Chaudhari under the 
ruling power. Mr, Grant’s view as to the 
position of these Deshmuks and Ohowdaris 
is very similar to that taken-by Mr. Stirling 
in 1t2) in bis report on Cuttack on whioh 
the Privy: Counsil based their judgment in 


Rama Ranta Das Mahapatra vy. Shamanand Das. 


Mahepatra (1), They were generally in the 
position of renters who, in osonsideration of 
the revenue, military and police services, 
were allowed certain Sataram or rent free 
lands in different parts of the distriat to. 
gether with a fixed share of the sollections, 


“(1) Lud. Cas. 754; 36 C. 590,6 A. L. J, 864; 13 C. 
W. N. 581; 90. L, J. 497; 11 Bom. L..R. 580; 19M 
LJ, 239; 36.1 A, 49; 6 M, L. T., 84 (P. 0.). 


Sometimes the hereditary renter might be- 

the head of a once ruling family, and, ever. 
when he was not, the- offise tended to become: 
hereditary in the family wf the holder, bat 
the tenure was liable to be put an end 
to by the ruling power., The fast that the- 
office was hereditary and held for some 
generations by the senior member of the 
family was held insufficient in the oase last- 
mentioned to prove a spesial sustom of im-. 
partibility among the descendants of. the 
holder with whom the British Government’ 
effected a settlement, so as to derogate 
from the statutory rals that, in-the absense 
of gustom, the estate was t® be descendible 
acsording to the ordinary rules of inherit.: 
ance. 

Their Lordships observed: “They show, 
indeed, that the office of Chowdhari was 
held fot many generations by a member of 
the family and that to the holder of that 
offie certain lands were assigned as A 
part of his ‘remuneration. But the 
grant was of an offise only, and to 
au individual, to be held during good 
behaviour. It was clearly revocable at- 
the pleasure of the sovereign, by whom it 
might be sonferred, not merely on the eldest 
son, but upon any member of the family, or, 
indeed, on anybody. In the nature of things, 
the office sould only be held by one person. 
at atime, anf, 85 Mr. Stirling points out, 
such offices were “generally heritable ;” but 
these considerations, though they may suggest” 
a presumption, are not sufficient to establish 
a right. For this purpose the. evidenas 
must be clear and unambiguous, which, in 
this case, itis not, Besides, it is hard to 
see how a family eustom of suscession to an 
estate not absolutely owned by the family 
could ever have existed.” Rama Kanta Das 
Mahapatra v, Skhamanand Das Mahapatra (1). 

This desision, whist was based on the faota 
of the particular case, must, however, be 
applied with caution, beoause a desision of 
this Court based on very similar grounds as 
regards the Zemindari of Devarakota, which 
is also in the Kistna District, was reversed 
by the Privy Coureil in Mallikariana 
v. Durga (2). Their Lordships sonsider- 
ed it unnecessary to go back further than 
1766, the date of the oepsion to the East 


(2) 1$ M. 406; II A 1845 Sar. P, O. J. 647;4 + 
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India Company. They’ referred to the 
fast that before the Permanent Settlement 
the rights of tbe Zsmindar had baen resog: 
nised by the Company as opposed to the 
view of the High Court that shanges of 
possession of the Zanfindari were simply ‘acts 
of administration, and, later in their judg- 
ment, they laid stress on the fact that the 
permanent Sanad issued under Regulation 
XXV of 1802 was a roe pniti of such 
hereditary right. 


They said that Ankadu, the grautee, “ thus 
acquired a permanent property in the land 
at a fixed assesamoent, but there was no 
grant of the land, ard the rule of sussassion 
to it was not altered. The Estate remainei 
evtire, and there is no evidence of any 
intention of the Government to alter the 
nature of the tenure.” In effeat, they held 
that, even before the Permanent Settlement, 
the Zemindars had an hergditary estate to 
whish the oustom of suecassion by primogeni- 
tore could and did attach. 


From 1766 the proprietary right of 
the Zemindar of Munagala does not 
seem -to have been questioned. The 
name of Keesara Lutohey is to be found 
in the list of Zamindars in the Northern 
Cirears in the Minutes of Consultation of 
the Government of Fort Saint George for 
1766, Exhibit X. The Company, no doubt, 
dealt with her as the mother and guardian 
of the minor, Keesara Venkataramanah, the 
fourth Zemindar, in the pedigree A-J, to whom 
the Cowle, Exhibit D, was granted. The 
fast that the Company atthe outset deals 
with the mother of -the minor as head of the 
family is a strong evidense both of their 
recognition of his proprietary interests and 
of the sustom-of impartibility in the family. 
Exhibit D1, dated 12th April 1771, was 
granted in 1771 by the Governor of Fort 
Saint George fixing the assessment for three 
years for the Pérgunah of Munagala then 
in his possession, In Exhibit X (a), whioh 
is an extrast from tke Minutes of Consul- 
tation of 3lth Augzat 1774, he is included 
in a list of Zomiudars wiih whom tribute 
had been settled. Exhibit A is a pedigree 
of the * ' Keesarvar family of Moonsgalah 
Pargunah ” presented to Government at 
the time of the Permanent Settlement. 
Venkata. Narasimah, aged 44, is shown as 
the “ present Desmook, ” Hxbibit XIT, dated 


Cy 


2lst January 1803, is a letter from the 
Collestor reporting his death and stating 
that ha had left a son, Kodandaramiah, “ 
whose suesession to his father’s estate, i 
perseive. no objestion.” The letter referred 
to the reesipt of a permanent Cowles os 
Sanad for delivery to the Munagala Zəmin- 
dar, and reported the Zemindar’s death in 
order that -the nesessary alteration might 
be made, The son’s name was acsordingly 
substituted in the permanent Sanad, Ex. 
hibit XI, which resognised him as Zemindar 
and authorised him “to hold in perpetuity 
to your heirs, suceessors and assigns at 
the permanent assessment herein named 
the Zamindari of Moonagalah.’’ As observ- 
ed in the Devarakota oase, there was no fresh 
grant but the proprietary rigbt of the 
Zimindar was recognised and sonfirmed at 
a fixed assessment. In my opinion, in this, 
as in the Devarakota case, there was before 
the Permanent Settlement an hereditary 
properly in this Zsmindari to whioh the 
custom of primogeniture could attach, and I 
think that cn thia ground the ease is distin 
guishable from the more reoant dasision in? 
Rama Kanta Das Mahapatra v, Shamanand Das 
Mahapatra (1), If it were to be held that, prior 
to the Permanent Settlement, the Z -mindars 
were only Deshmuka with no pr prietary 
interest in the Zasindari ani that the 
Sanad bestowed the Z:mindari as private 
property on Kodandaramiah and hia heirs 
dessondible assording to the ordinary rules 
of succession and, therefore, partible, this 
would be fatal to the claims of the plaintiffs 
who are not dessended from him but olaim 
as his oollaterals. In that oase the Zamin- 
dari was his self asqnisition, and the 2nfl 
defendant, if his adoption be proved, would 
be entitled to sucseed as daughter's son of 
the last male*ownsr. Oa the other hand, 
if the Sanad only, confirmed a previously 
existing proprietary interest, then it must 
be held, on the authority of Sires Rajah 
Vanumula Venkayamah v. Stree Rajah 
Yunumula Boochta Vankondora (3), that 
the Sanad enured for the banefit of the 
family aecording to their interests, and did 


not deprive them of.a right of partition 


if the estate was, joint and partible, There 
is no reason to doubt that in the seven- 


(8) 18 M. T.A. 388; 18 W. R, P, O. 21; 30 E. R873, 
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teenth century Munagala was held by the 
head fôr the time being of an anoient 
family as Deshmook or Chandhari under the 
Golsonda kings, and if may possibly be that 
tHe family itself was descended from former 
yulers. Assording to the tradition, whieh 
there is no reason to doubt, on the death 
of the last of the MReddis shortly before 
1693 his widowed daughter-in-law seoured 
it for her own family known as the Keesara 
family to which theparties belong. Ex- 
hibit IX of the year 1693, not 1725 as 
the District Judge supposed, is a written 
pummons in Persian and Telugu. The 
Persian part bears the seal of the servant of 
the Emperor Aurangzeb cr Alamgir (the 
name appears in the Telugu portion as 
Buda Chidanand) and ealls on Keesara 
Mukund, the common ancestor of the 
parties, as Zemindar, fo present himself 
with an armed forse. The Telugu part is 
do the same effect but states that the 
Sardar is soming to punish the rebel Asway 
Row. This dosument appears to prove that 
Mukund was the recognised Zemindar of 
ethe District in 1693. Acsording to the plaint- 
iffs he was the sesond ofthe three bro- 
thers to whom their sister, the widowed 
daughter-in-law of the last Reddi, tranaferred 
half the Zemindari in 1696, The other 
half, they state, had been alienated by the 
Jast Reddi himselfin 1684 and was bought 
baok by the three brothers in 1705. The 
Zomindari was thus the joint asquisition 
of the three brothers and always remained 
joint family property. The originals of 
these deeds are not fortheoming but Ex- 
hibit BB series, a list of useful dosuments 
sonnested with the estate in the possession 
of the Court of Wards in 1893, inaludes 
such dosuments whieh are not now forth- 
eoming. As sesondary evidence, the plaint- 
iffg produced from the Oriental Manu- 
eripts Library a book of ‘transeriptions from- 
manusoripts deposited in the sollestion whish 
inoluded these three dosuments and also an 
incomplete kyfiat, Exhibit US, forwarding 
them to some authority, probably the Solles- 
tor as agent of the Court of Wards. The 
eontents show that the ‘kyfat, if genuine, 
was written between 1816, when an amin 
was put in possession of the estate, and 
1818, when it was handed over to the 
ward on his attaining majority. The 
Distriet Judge was under the impression 


that the manuseripts sopied into his book 
same from the well-known Mackenzie 
solleation, but this is .negatived by the 
date. Colonel Maskenzie, as appears from 
the introdustion to the printed catalogue 
of his manuseripts if Madras, left the 
Northern Cirears where he had solleated ® 
manusoripts in 1807. He afterwards sprved 
in the expedition to Java, and made the 
gollestions there which are now in the India 
Office. He. did not return tothe Ciroars, 
and sannot have sollected these doauments. 
It has, therefore, not been explained how 
the sopies which were transeribed into the 
book prodused got into the Oriental Mann. 
seripts Library here. Exhibit O of the year 
1687 purports to be a transfer by the last 
Reddi of half of his Chaudhari Mirasi bf 
the Munagala Pergunah for pags. 560 and 
provides that the transferees Siddaloorn 
Venganna and Ramanna and their posterity 
are to discharge in perpetuity the ofise 
of Chaudhari, It appears that in the Bombay 
Presidensy lands attashed as endowments 
to offices and the offices themselves were 
often the subject of transfer, see Adrishappa 
v. Gurushidappa (4), bat itis not shown 
that it was so on this side of India, where 
the general rule is that both the offices and 
the endowments are inalienable. Eb is not 
suggested that the transferees got into 
ofise under this grant. Exhibit IX showa 
that Mukunda was the Zomindar in 1693 
and Exhibit O, on whieh the plaintiffs rely, 
is a aopy of a deed of gift of 1690 by the 
daughter-in-law resiting that the Desaigiri- 
ship was in her enjoyment and transferring 
it to her three brothers, Keesara Peddi Reddi, 
Keesara Mukunda and Royappah. 


It is not easy to reconcile this with the 
summons of 1693, Exhibit IA, whieh shows 
that the gesond of the’ three brothers was the 
recognised Zemindar although, according to 
0-2, the eldest brother Peddi Reddi survived 
until 1705, ©-2 whiah is dated in that year 
purports to ba a transfer by the representa- 
tives of Siddalooru Venganna and Ramanna to 
the three brothers,Peddi Reddi, Mukunda and 
Royappah, of the share of the ,Chaudhariship 
of Munagala whieh Venganna and Ramanna 
had purehased, not asin 0-1 from the | last 


(4) 4B, 494 (P.O); 7 I, A. 162; 4 Sac. P.O. J. 154; 8 
Suth, P. O. J. 757; 4Ind, Jur, 421; 3 Shome L. BR. 206; 
4 0. las R. 1; 2 Ind, Dec, (N: 8.) 838. , 
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Reddi, but from Nagappa Garu and 
‘another who, aceording to this deed, posssssed 
a share in the Uhavdhariship. Assord- 
ing to the statement in the kyfiat Hxhibit 
0-3 the Siddalooru family, not only never 
eenjoyed the cffisa but were expelled from 
the aountry for adhering to rebels and were 
living in exile at Conjeevaram, near Madras, 
when the three brothers, one of them the re- 
cognised Zemindar, arranged to pay Pagodas 
2,000 for their nnsubstantial rights and sent 
this sum to them in exile at Conjeevaram, 
It seems an extraordinary story, and I am not 
prepared to plase mush relianse on these 
dosuments whioh ars first heard of in oon- 
nestion with a dispute between the Court 
of Wards and the family, between the years 
1816 and 1818, as evidense that the Zemin- 
dari beoame the joint family property of 
the three brothers. Itis wrothy of observa- 
tion that all the pedigrges -begin with 
Mukunda -and do not inolude the name of 
his alleged brothers, Peddi Reddi and 
Royappah. ` 

As to the oustom of impartibility in this 
family, I agree with the Distriot Judge that 
it is established by the evidenas, The 
pedigree, Exhibit A, appended to the Colles- 
tor’s Report of 1824, Exhibit F, shows that 
fhe sucsession was assording to the sustom 
of primogeniture, the names of.the sussessive 
Zemiudars or Deshmooks being inserted in 
oirsles marked yellow to distinguish them 
from the other members of the family. As 
I have already pointed ont, in 1736 the 
Company dealt with Lutshey, the mother 
of the minor Zemindar, and this is also 
evidenes of rasognition of the oustom, Exhibit 
XII shows that at the death of Venka- 
tanarasimba in 1603 his brother Booloka 
was alive, and it may be gathered from 
the letter that he did not claim as the 
eldest member of the joint family, that the 
permanent Sanad should be in” his vname 
but was willing to superintend the sonduct of 
his young nephew Kodandaramiah to whom 
the Sannad was given. 

Kodandaramiah died in 1814, and the 
estate was taken charge of by the Oourt 
of Wards under Regulation V of 1804 with- 
ont objection, whieh had no authority to 
take charge unless the estate belonged to 
the minor. Exhibit XIII reports that the 
surviving sousin of the deceased declared the 
minor was the rightful inheritor and that 


è 


his rights were fully acknowledged by the 
gousin of the deseased. Exhibit XIII (a) 
contains a pedigree (torn) and a statement 
taken from them. With reference to Kô- 
dandaramiab, the Istimrar e Zsmindar, the 
pedigree atates that, although he was younger’ 
than his four gala the Sanad was bestowed 
upon him agsording to the former usage of 
their -Samasthanam. This is the olearest 
resognition of impartibility, The statement 
saya that, on his death-bed, Kodandaramiah 
commented the junior members to obey 
Venkataramiah who was tha eldest of his 
uncles and they stated that ascording to 
usage the Zsmindari should bə in the name 
of Kodandaramiah’s minor son, and that 
“the right of the Za3mindar should bs 
vested in him,” and they sonld manage 
for him. This was signed by Nos. 2, 17, 
27 and 84 in the pedigree. The eldest 
Dayadi assepted theoffics of Manager under 
the Court of Wards but, beyond paying 
the Kists, failed to assount for the asollestions. 
The Collestor also reports that it was set up 
that the property in the Nizam’s territories , 
bslonged to another braneh of the family, 
and he vainly attempted to obtain partioulars 
about it through the Resident at Hyderabad. 
All he sould assertain was that the Keesara 
family had for a very long time enjoyed 
the Russoms and Savarams of a Zemindari 
of 13 villages in the Cumbummet Havelly 
or Perganah under the title of Dashmook, 
Exhibit 1 (b), dated 7th Ostober 1915. 
As he oould not get tha member of the 
family in the management to aserunt, the 
Collector removed him from offise and put 
in an Amin, Exhibit XIV (b), 4th Jung 
1316. It was at this stagethatthe kyfat, 
Exhibit 0-3, if genuine, was submitted in 
whieh ib is saught to lay a foundation 
for representing the property as balonging 
to the whale famity and the doenments 
OC, 0-1 and C-2 were put forward in supe 
port of this ease, while, at the same time, 
it was not denied that the estate had been 
ruled by Mukundappa. There are numer- 
ous inaccurate statements in the document, 
It is slearly an ineomolete oopy of the 
original, if any, and is, in my opinion, 
open to considerable suspision having regard 
to the time when it same into existense. 
The estate was hacded baek to the 
Yemindar with the outstanding balanes 
on his attaining majority on Sth January 
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1818, Exhibit KIV.(e) and the junior mem- 
bers do not seem to have taken any exseption 
to this. 

ein 1824 the Collestor of Kistna presented 
& report on. the Zomindaris in his | ristriat 
eand his report on this Zemindari is the 
strongest evidense in favoaor of the plaintiffs. 
It is based on the old pedifrea in the 
office, no doubt, Exhibit A-3, the one put 
in sonnestion with the pena abên Sanad 
and a new one ‘recently furnished by the 
present Zemindar together with the required 
explanation.” After repeating the story of 
the acquisition by Mukunda and his two 
brothers, “it states that it is in the enjoy- 
ment of the deasendants of Mukundappa 
as the two peraons died without issue, 
“Vankatanarasimha Ran, the present Z amindar, 
is the sixth person from the said Mukund- 
‘appa. Although there were sesond sons in 
every , „generation of this family, yet it, 
‘appears -that no division of. the Talug was. 
ever made batween them, but the profits 
‘derived from it were enjoyed by all resery 
ing only to the head of their family the 
° title of Deshmook or Zemindar.” Having 
‘regard to the facts that no snah olaim as 
this was put forward in 1803 oragain in 
1814,- and to the fast that the estate 
balance was handed over to the Zoemindar 
on attaining his majority in 1518 I cannot 
help doubting whether this information was 
not supplied to the Collector by the junior 
members of the family rather than by 
the Zemindar. This suspicionis enhanced 
by what took placa on his death in 1835. 
He adopted a boy on his death-bed and 
by his Will, Exhibi¢ H-2, appointed the 
“boy’s natural father as his guardian. The 
Will directed him to continue to provide 
for the four families, the descendants of 
the Istimrar’s uncles. Exhibit H-I is an 
arji addressed by the Zamindar to 
the Oollestor in which he asked that the 
‘Zomindari should be placed in the manage- 
‘ment of the Court of Wards and enclosed 
a bhootad list or list of allowances to ba paid 
“whioh, in my opinion, insluded the payments 
to ba made to the junior -branohes for 
maintenance. The liet is not forthooming 
but some partioulars of if are to be found 
in Exhibit H. The report, Exhibit H-3, 
makes arrangements forthe management 


and estimates that a balanse will baavatl- 


able for the Zomindar o2 attaining majority. 


It does not appear that on this ossasion 
the family put forward sny such oelaims 
as are stated in Exhibit F. Exhibits XvI 
and XVI (a) show the difficulties - whieh 
arose, and that the hoy’s natural father 
was placed in management under Regula- 
tion V of 1804. The fast that, on the 
ocsasion of the minorities in 1814 and 1835, 
the Court of Wards took possession on 
behalf of the minor without objection from 
the membera of the junior branches is 
strongly against the plaintiffs’ ease, besauso, 
if it was joint.family property, the senior 
adult male would have been entitled to 
manage. When the minor same of age 
in 849 he was neoessarily under’ the 
irflaenee of his natural father who belonged 
to one of the junior branches, The pro. 
perties inthe Nizam’s Dominions had been 
outside the Court of Wards’ jurisdiation 
daring his long minority and disputes 
appear to havé at onse arisen about them. 
In these oircumstances, he joined ino 
Exhibit K which provided for the manage- 


ment both of the Zamindari and `of 
tthe Hyderabad properties by the 
Zemindar and a member of one of 
the junior branches for a period of 


fifteen years on what 1 will take to bə 
terms of equal sharing. Exhibit K was 
modified hy certain other agreements during 
his lifetime. At the time of his death there 
were disputes about to be referred to arbit- 
ration and, ag appeara from Exhibit R, 
dated 29th January 1855, at the time of. 
his death he was contending that the villages 
had been obtained from hin by fraad, 

intimidation, and intrigue. Exhibit K was 
only for 15 years and the Zsmindar died 
abont five years after its exeoution. On his 
death in 18.4 his widow was put in posses 


‘Bion by the Revente Authorities ag next 


heiress, apparently assording to the opinion 
of the Pundits that the nearest heir to the 
estate of a person divided from his ao-heirs 
was hia widow, Exhibit R, and set up an 
authority to adopt under a Will. One of 
the junior members then fled a suit to. 
recover hia one-tenth share, of the estate 
treating ib as partible. This was traversed 
in the re-joinder put in by the widow, the 
lst defendant, which has been exhibited as 
Exhibit XIX, The widow entered into 2 
razinamah with the junior branches whioh 
was embodied ina decree, Hxhibit W, after 
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the objections of her mother-in-law, the 2nd 
defendant, had been overruled. “The desree 
provided that the Qnatis shonld assent to.the 
adoption by .the widow pursuant to her 
husband’s Will.of Venkataragtava Rao, son 
of one of the Grits, that an annual allowanes 
“should be paid to each of the five branches 
aud the balauce of the sollestions should be 
deposited in Court on aacount, as I under- 
stand, of the Hstate until the adopted boy 
attained majority, 

It was argued before us that the imparti- 
bility of the Estate was acknowledged by _ 
this,consent decree and that it barred- the 
present suit. There would have been more 
force in this contention if the desres had 
directed that the balance should bo deposit- 
ed.in Court on behalf of the minor until he 
attained majority. Possitl, that was the 
provision in the original rczinamah whioh is 
not forthooming bat itis by no means so 


clear in the consent desree., Whatever be thee 


effect of the consent decree it did not, in my 
opinion, affest the possession which the 
widow had taken as heiresa of her hus- 
band, 


The boy who slaimed to have been taken 
in adoption sued the widow to reeover posses 
sion of the Zemiudari in Original Suit No. 2 
of 1868 in the District Court of Guntur. 
The widow died in the same year and her 
daughter, the alleged adoptive mother of the 
2nd defendant in this suit, was brought on 
the reoord in plae of the widow and 
also took possession of the Zemindari whioh 
she enjoyed till her death in 1892, the boy’s 
suit having been finally dismissed by. this 
Court on 8rd August 1872, Exhibit a X, 


Now, the succession of the widow of the 
late Zemindar and of her daughter after her 
was a clear denial of the claim of the janior 
branches that the estate was either joint 
family “property or owned by the family as 
tenants in common. The podkession of the 
daughter from 1&68 onwards was, in my 
opinior, alearly adverse to the claim .0f the 
junior branches that “it was joint family 
proper:y. Their oase now is that the differ- 
ent branobbs had besome divided by the 
suit of 1857 or earlier, ani, if this isso, they 
are not, in my ‘opinion, governed by Artiols 
127 whish covers snits by a person exsluded 
from joint family property to enforce a 
right toa share therein, This Artiole, in 
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my opinion, applies to suits by one or ` 
more members ofa joint family against 
other members to enforse a’ right to share 
therein against otber «o-parsenere, and 
does not apply to a suit brought after 
partition by some members of the family 
against others when they” have besame. 
tenants-in-common and the exolusion is, 
therefore, not from joint family property 
within the meaning of the Artiole, Neither 
condition is to be found here. The snit is not 
against another member of the joint family 
but against the 2nd defendant olaiming 
` through his mother as heir to the last Zəmin- 
dar, and the plaintiff does not now elaim to 
be entitled to a partition as a member of a 


“joint family, but as one of several tenants- 


in-common, If the suit oan be regarded 
as brought Ly the plaintiff as the heir of 
one of the tenants-in-common against the 
2nd and other defendants as heirs of the 
other tenants-in‘common, then the enit 
must be governed by the Article 144, In 
this view the possession of-tHe Zemindar’s 
daughter from 1868 to 1892 must, in my 
opinion, be regarded as adveree to and ex- 
clusive of the claims of the other branshes 
of the family and adverse to them from the 
first within the meaning of Artiole 144. She 
did not enter as a tenant-in-common with 
the members of the junior branches, but as 
heiress to her father and entitled as such to 
suaceed to the impartible Zomindari. The 
ase of the junior branohes from 1868 to 
1£&2 wae, not that the Zemindari was partible 
but that the succession went not to the widow 
and daughter of the late Zemindar but to the 
senior Dayadi, and it was only in 1882 that 
they altered their position and renewe the 
claim that the estate was partible, a position 
they varied during the course of the enit 
"by alleging that it was not partible joint 
family property, but as property enjoyed 
after partition by, the family as tenants-in- 
common, The 2nd defendant’s mother did 
not enter as heireas to one of several tenants- 
in-sommon bat nosoriously 23 heiress to her 
husband and her possession was never that of 
one tenant-in-common :holding on behalf of 
herself and the other tenants-in-common, 
but adverse from the first to the alaims 
of the junior members as tenants-in common 
and none-the-less so because of irregular 
‘payments made to them for maintenanee, 
Such payments in those days having regard 
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India as to the nature of impartible Estates 
and the interests therein of the junior 
members of the family wera attributable to 
their position as junior members of the 
family and quite consistent with the olaim 
eto hold the Estate as an impartible Zemindari 
adversely to the rest of the family. For 
the foregoing reasons, 1 see no reason to 
differ from the sonslusion of the Distriot 
Judge that the estate is impartible and that 
the suits for partition are barred by limi- 
tation, These Sndings do not, however, dis- 
pose of the ease, besause the plaintiff in the 
Qnd suit is the nearest Dayadi and the 
nearest heir of the late Zemindar if the 2nd 
defendants’ adoption be not established, and 
he would be consequently entitled to suceeed 
on the death of the Zemindar’s daughter, if 
‘hig rights have not besome barred by limi- 
tation. Now, the rights of this plaintiff and the 
other members of the family as co-parseners 
or tenants-in-common or as preferential 
heirs to the Zomindar’s widow and daughter 
have, in my opinion, become barred and 
extinguished under the Limitation Aot, 
but the widow and danghter having 
taken as preferential heirs to the other 
members of the family I do not think the 
rights of the other members of the family 
to succeed on failure of the danghter’s 
line have been affected. It is, therefore, 
necessary to consider whether the 2nd 
‘defendant’s adoption is established. There 
is really no dispute about the factuim 
of the adoption, and the only question is 
‘whether the authority to adopt is duly 
‘established. The first question which arises 
jg, whether the provisions in seotion 17 of the 
‘Inflian Registration Act whieh requires au- 
-thorities to adopt not sontained in a Will to 
be registered has any applisation to an 
suthority to adopt given. in Hyderabad 
outside British India by a. subject of that 
‘State domisiled therg. If not, such an 
authority is not a document required by 
gestion 17 to be registered” within the 
meaning of seotion 49 of the Aot, and is 


not affected by the provisions of that sestion.: 


. Now, the limits of legislative authority are 
-territorial and the Indian Legislature in 
‘particular has authority to legislate only for 
British India and Bri:ish subjects in Native 
‘States. Erima facie, therefore, its engot- 
“ments are not to be sonstrued to apply to 
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asts done outside British India even by 
British subjects. The authorities on the 
subjest of the territorig!l effect of Statutes 
are solleated in the late Mr, Craie’s Statute 
Law, 2nd Edition, pages 398—425, and I 
will only refer to Oooké v, Oharles A. Vogeler s 
Oo. (5), Dulaney vw. Merry & Son (6) and 
Swifte v, Attorney General for Ireland (7), 
where it was: held that an Irish Statute 
enacting that, where one of the parties to a 
marriage was a Protestant, the marriaga if 
celebrated in a partioular manner, viz, “ by 
a Popish priest” shall be null and void, had 
no application to the marriage so selebrated 
in Austria of a Protestant domisiled in 
Treland. The Indian Legislature might. of 
course, enact that sn authority to adopt, 
wherever and by whomsoever made, should 
not be resognised in India for any purpose 
unless it had been registered in British 
India pursuant to the provisions of the Indian 


Registration Act,eand we should be bound 


to give effeot to that provision, as effect 
waa given in the Sussea Peerage case (8) to the 
provision of the Royal Marriage Aot that no 
dessendant of the body of George II shonld 
be eapable of contracting matrimony with- 
ont the previous sonsent of His Majesty, and 
that any marriage of any sash deasendant 
without such consent first had and obtained 
shall be null and void. There is, however, 9 
strong presumption against attributing to it 
any auch intention 
- The instruments of whioh registration is 
compulsory under the Act are enumerated 
in sestion 17, and the effects of failure to 
register are ta be found in seation 49, The 
dosuments whioh were required to be 
registered by the earliest Registration 
Acta all related to immoveable property, 
meaning, of sourse, immoveable property 
situated in British India; and it may be 
taken that the Legislature has sufficiently 
manifested itg intention that none of the 
enumerated documents affestthg immoveable 
property situated in British India should 
be valid unless so registered even if 
executed outside British India, as held 

(5) (1901) A. O. 102; 70 L. J. Q. B. 181; 84 L. T, 10; 
17 T. L. R. 158; 8 Mangon 118. 

(6) (1901) 1 Q. B. 536; 70 L. J. K. B 877; 84 L. T. 
156; 49 W. R. 381; 8 Manson 162;47 T, L. B. 258. ` 

(7) (1912) A. ©. 276; 81 L, J. P,O. 168; 106 L. T.- 
3; 28 T, L-R, 199. 

(8) (1844) 11 CL & F, 85; 8 Jur. 798; 8 E. R, 
1034 65 R, R, il, - ` 
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in Hicks v. Powell (9), more especially as 
section 26 provides for the registration of 
such documents at any time within four 
months after their first arrival in British 
India. 

Different sonsideratipns, however, apply to 
the provisions of sestion 17 (3), whish 
were first enasted in 1871, that “authorities 
to adopt a son exeonted after the first day 
of January 1872 and not conferred by a Will, 
shall also be registered.” That is a pro- 
vision affecting status. The Indian Legis- 
lature has no authority to legislate as, to the 
status of the subjects of Native States domi- 
oiled in such States and this provision sannot, 
in my opinion, on the well established rules 
of sonstrustion, be read as extending to 
aneauthority to adopt eonferred in Hyder- 
abad by a subject of that State domiviled 
there, whose only connection with British 
India was that his wife owned property 
there., Questions of the validity of adop- 


| A 
tions made ontside British India by persons 


who are not British subjests may arise in 
our Courts not only in eonnestion with claims 
tosusseed to immoveable property situated 
in British India but also in other ways too 
numerous fo mention, and it would, in my 
opinion, be altogether opposed to the assept- 
ed sanons of construotion to attribute to the 
Indian Legislature, when ib inserted in the 
Registration Ast what is now seetion 17 (3), 
an intention to interfere in any way witha 
question of sush adoptions whioh is a matter 
outside its sompetense. For these reasons, 
I am of opinion that the provisions of the 
Indian Registration Ast did not apply to the 
authority to adopt the 2nd defendant, and 
that it is unnecessary to consider the further 
question whether’ these provisions were’ in 
fact complied with. 

On the supposition that they were appli- 


(9) (1869) 4 Ob. 74]; 17 W, R. 449. 


- cable, mush manifestly falso sada -has been 


adduced on behalf of the plaintiffs to show 
that the authority to adopt ‘was taken to 
Masulipatam and shown to the Oollestor 
shortly after its execution, as well as some 
not very satisfactory evidence on behalf of 
the 2nd defendant whieh the"Distrist Judge 
has asoepted, that, though the donee of the 
authority resided almost sontinuously in 
British India after her husband’s death, the 
authority to adopt remained in the Nizam’s 
dominions until shortly before the Registra- 
tion proseedings. I do not sonsider it 
necessary to deside this question or the ques- 
tions as to the construction of the Registra- 
tion Act. whioh arise, if it ba held applicable 
to this authority to adopt. As regards these 
questions of construction, I am inelined to 
agree with the sonalusions of my learned 
brother whose judgment I have had the 
advantage of reading. 

I also agree with my learned brother, for 
the reasons giyen by him, that there is no 
anfficient resson for differing from the 
findings of the Distriet Judge that the 
authority was in faot given and the adoption 
in fast made. 


The appeals are dismissed with costs. 
The sase is one of great complexity and, 
under rule 41 of the Appellate Side Rules, we 
grant a spesial fee of Rs. 3.000 to oover the 
Vakil’s fees in both suits. 


Sapasiva AlIYar, J.—Appeal No. 426 is 
against the decree in Original Suit No. 56 
of-18{5 on the file of the Distriet Court, of 
Kistna, sitting at Mesnlipatam. The eonnfet- 
ed Appeal No. 427 is against the decree passe 
in the earlier suit Original Suit No, 80 .of 
1893, filed in the Subordinate Judge’s Court 
of Ellore, but fransferred to the file of the 
District Court aboye mentioned in 1895. 


“ 


N CASES, 


t 


EN DIA 
U. NATANI VENKATARANGA-REO; 


æ 


SERSARA VENK TAPAYYA 


dhi SI m Ue E AHS ‘OL “A “SG Ba 4 A, ' quepaojep puz "MAN 
i | | : | l J + é | 7 
= A F “ * pa am 4 
= | | {ZO ovy emureqoqe 7 
e 44 : _ Se A'A A'E Pey aagana 
l | th abaan da | 
; f ; : | rag f N 





‘O° L A HY "76 OCH EH A’ 
ec (ae es MOPIM 
' | 7 | =- $ | * 2 + 
“ST A “Ss ei E ‘FT *X) "HM H ‘BL “EH OL “A ; Z8 {pəzdope) p:i b. | H h 

U : 5 | 

4 £, h +, vin ‘ n f] 

] | ‘ZL Y'A HH’ 

"9 * b.: i A 8 ZL T 4 o : 











a tre | | gup TN PMPA H'A 29 "HM A 
D aa ENG | 





| 


TE ORY, VUJITA MENU tH A Z9 gA A'A 


’ 
i + 
+ $ a a r “u 
. 
: 


> 


ih 














eUMBIO “Sf A ‘Zh vuueursy BETTOA “Hu 


ab 


| | J i 


meere 
A 
w er +- cw . baad ak ah . r wt y ` ¢ 
7 s 
` * 3 
+ - 
* 


28 ABU = . 
‘MODUA @ 430] BUUTEETEN oy ‘H , “78 suung H 


< AA AGAR ANAN AAN NANA J 
MB a < 


NGAYANG VdAYANVAAN IQQAA vaaga l = 4 











~ at 


“EUSI MINOJ 39141519 242 10 2113 243, UO SEBI: JO Sk "ON ‘S'O 
SUWASA VIVÐYNOW JỌ SUYGNINEZ ‘ATINVA VAYSAAA AHN 40, JAHI IVOIDOTYaNAD 


wet ot 


+ 
t 
- + 


\ 































































s 
3 _* ` ar + E ee + . 2s f ae z: - à + s ` 4 ‘ 4 nr er . of 
re 4 ie ‘og ‘yijureld wizy- “6p ‘gute i WT : BE : 
4 195 WA AEE | 
= š e ú a ê £ ifs ; 
t 
` L- aw = A : 
i ‘69 ‘Boum TOT i | 
i : : bee Va 
ce - A t 
2 ‘so ‘grated wig "Pg yurd Wu, ‘89 ‘gyod q9 “ap ‘guid pap 
r +. ‘A Ha ‘Ado N'i , ua ii , 
’ iy L i ` 4 -e 1. e 
i Sige l 5 ig ‘+ S t 4 i 
' “2% ‘Fuqureid q6 oF murad gog ce “gge puz ‘or om 
DHA ‘A HD ‘AHS : "Ie 'A N E 
: L — - Í J | { = 
+ “66 A Di T, : “Bg | | oh | “aT 
“a j | | k 4 Aa ozi ‘OSE. So 
F Š (a) 29 “(peap) : ES 7 i Wa a at "iT 
a a t) ia .., eyured mgr “56 ‘yryureyd WPT: 
4 = ‘quepuezep WIDYA ` "TA'A AAY os 
= | \—_-,—? r 
h 5 4 “sa > 29 Bs f J l P - 
at ES quepuojop 449 a öp (poep) | l E dea. 5 A 
my D" : a (i sa a og PB ; on . 
= i D 1s A j = gnd Wei oo S JHU TOI | igg * amd map) ‘a Yg ; 
T-a | OSSA WAMU WAYU il Sole og 
> | loe e ace | J EZA H A 9 RATE > 
= NY. <5 *(puop) te ik on 5 IN J S acne > Er ihn D Beek , J 
4 quepusjep Pig “A “SU (peep) (e N 
mo ind 4p l- $Z touy and a NG 
= pag l "T'HA “68 ‘A 3 x "88 A ‘xo 28 Èi xX ‘a UUUGRIENEZUZUIA "A 4 -Aie 
Pad "IP “A A eit UL. | d. AN ..- ad 7 e i p" à p 
b. ; | i 08 "i aas u GLX SION I R 
Ba a e» one E Seat IN ; 4 a i : 
a ‘98 A A'A ‘os “AMT 
P L Ao P 7 TE E: AE: ey: Bote ; 
. | = 
hg Se ge | ie eee at 2 = bg “oeg 2 vs | t ram tte Te Ar ‘ i 
em d “96 ‘qurure[eyoRpeUEA H U vjedosazuuo j pi l "OT ‘ory exojnyg “yy ; 
ba se i. - l 
E = a ee Siaatie AS Ka, ey iat a P Ta mpe’. i A aa i oe Breen y coca rag 
© ^ i 
> ce 


ed 


` 990 


b 
i x d k 
| INDIAN OASES, | 


+$ 


(1921 


“KEESARA VENKATAPAYYA V, NAYANI VENKATARANGA RAOS. * C E ca es 


The earlier suit No. 30 of 1893 was filed 
in Npvember 1893 and the plaint is dated 
November 1893 and. this earlier snit will 
be treated as the more: important suit and 
ethe -several parties will: be referred to in 
this judgment by the numbers given to them 
in the pleadings in this suit as far aw possible. 

The suit has taken 5-1/2 years from its 
inseption before it could be desided by-this 
Court, 
even for a heavy Indian Zemindari litigation 
in whieh great delay seems to be assepted as 
normal. The history of the suits up to April 
‘1914 is given in paragraph 227 of the Dis- 
trict Court’s judgment. The suit'was brought 
by 13 plaintiffs  bélonging- to the Keesara 
family residing atSirapuram in the borders 
of the Kistna Distriet adjoining Hyderabad 
territory against-five defendants. 
defendant was the Court of Wards who 
have sines gone out of the resord owing 
to`the 2nd defendant for whom they managed 
the .suit property, namely, the Munagala 
Zemin Estate, having besomea major during 
the pendensy of this litigation, The 2nd 
defendant is the Zemindar residing at Nadi- 
gudam near Sirapuram where the plaintiffs 
live. The defendants Non, 3 to 5, (4th and 5th 
defendants being the sons of the 3rd defendant) 
are three other members of the Keesara 
family who were arrayed as defendants 
beoause they refused to join the 13 plaintiffs 
in bringing this suit, 

It will be seen that the 2nd defendant 
is the principal defendant in the suit and may 
be shortly ealled the defendant. As might be 
expested, some of the. plaintiffs, namely, 


The delay has been extraordinary . 


The Ist 


i 


plaintiffs Nos, 1, 4, 6 and 7 have died during 


these 26 years and three additional plaintiffs 
*(Nos. 14 to 16)oame in afterwards. The suit, 
shortly stated, was for resovery of posses- 
sion of the Munagala Zemindari from the 
defendant. The suit was dismissed and the 
plaintiffs are the appellants before us. To 
understand the main allegations of the plaint- 
iffs on which they based their solaim, the 
following genealogieal table and oertain indis- 
putable facts might be referred to here. 

It will be seen from the genealcgical tree 
(sontaining more than 60 names) that 10 
persons (excluding tlte defendant) of whom 
8 are males and 2 are females,’ have been 
marked and numbered separately (with red 
ink lined sireles round the numbers). These 
have been resogised as the Zemindars and 


the Zimindarnees of Munagala entitled to be 
addressed as ‘“Rajagaru” and “Zemindar” 
while the remaining 50 odd persons num- 
bered separately werd treated as entitled to 
maintenance allowanse called “+Bhootad,” 
The fourth Raja (Y. Ramanna) had five 
sons the eldest of whom “was the fifgh 
Rajab, his four younger brothers being Nos 1, 
16, 26 and 34 in the ganealogisal tree, It 
will bə seen thatthe dignity and status of 
Rajah or Zemindar was held only by a 
single member of this Keesara family from 
the time of the earliest ansestor Mukundappa 
and that it deseended in lineal primogeni- 
ture till the 2nd Kothandaramiah (Rajah 
No. 8). Then it dessended to his widow 
the 9th Rajah Rukkamma Rowand then to 
the 10th Rajahgara who was his daughter 
Latchamma Row. Exhibit A-l, a pedigree 
of the Keesara family prepared in 1824 and 
obtained from the Masulipatam Collector's 
Cutcherry, is a genealogieal tres which showa 
the first seven Zomindars marking them Nos. 1 
to 7, the numerical figures being enolosed 
in yellow line sircles, The 3rd Rajah was, 
no doubt, the younger brother of the second 
Rajah, but the 2nd Rajah’s senior lina be- 
same extinct and so the 3rd Rajah same 


-in, The 4th, 5th, 6th and 7th Rajash same 


in as belonging to the eldest line though the 
4th hada younger brother, the 5th had four 
younger brothers, the  6th had four unoles 


‘and the 7th had several seniors in age in the 


junior four branehes when they respestively 
succeeded to the Pergana Estate. 

{His Lordship here examines the history of 
the Zemindari from the time of the first Rajah 
and states his sonolusion as to the nature of 
the estate as follows :— | 

On the 6th August 1835, the 7th Rajah 
made his Will, Exhibit H-2, in favour of hia 
adopted sov, Kothandaramiah No. 2, the 
8th Zemindar as follows :-— 

[His Lordship after setting out the terma of 
the Will, proceeded as tothe Rajaha’ minority. | 

He, therefore, atiainéd his majority on some 
day between 7th August 1848 and 5th August 
1849. On the 14th April 1849, the Rajah as 
the sesond signatory and nine other persona 
belonging tò the Keesara family exeauted the 
Samakhya (agreement) Exhibit K, in the 
presence of the Talak Tashildar. l 

{Here his Lordship sets out the eireumstane 
ees Iéading up to the exeoution of Exhibit K.] 

Now, let us see what the arrangement itself 
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‘is. It olubs the Munagala Zemindari, son- 
sisting of about 38 villages, situated within the 
Company’s jurisdiction with three small Taluka 
containing about 11 villages in the Nizam’s 
dominions belonging to the Keesara family. 
The ineome from the British Indian villages 
was then about Ra. 10000 annually, where: 
9s the insome from the Native State villages 
seems to have been about Rs, 600 to Rs, 800. 
(See Exhibits XXIV (c) and XXXI and the 
evidenos of D, W. No. 15). The dooument, 
Exhibit K, says that the management of the 
total insome for the 15 years between lst July 
1849 and lst July 1864, should be as follows :— 

(1) From the lst July 1849 to lst July 
1854 the Rajah Zemindar Kothandaramiah 
of Munagala and Venkatakrishniah of the 3rd 
branch (No. 15 in the genealogical tree) were 
to manage the joint insome; 

(2) From the lst July 1854 to Ist July 
1859 the Rajah Kothandaramiah and one 
otber man to be selected from six of the 
signatories to manage; and eè 

` (8) From lat July 1859 to 30th Jone 1864 
the Zemindar Kothandaramiah again and 
one person to be selected by the three remain- 


ing signatories of Axhibit K, to manage the 


total income. The document provides that 
al] debts ineurred till then should be acsept- 
ed as’ payable by these three sets of two 
managers in each set (the Zemindar being 
always one of the two managers) so that the 
Sowoar was quite safe. Rs. 2,750 was to be 
set apart for the maintenanse of the five 
branches of the family at Rs. 550 for each 
branoh, Nothing is said as to what was to 
become after the expiry of the 15 years’ 
term, but evidently the parties thought that 
within that period, the debts of the Sowear 
woold be wiped out. 

_ Disputes seem to have arisen at onae and 
then the young Zemindar seems to have 
argeed to allow the foure branches each to 


enjoy one or two villages for Bhootad, the 


ingome of eaoh set of villages being gstimated 
to amount approximately to Rs. 550 (see 
Exhibits M, M-2 and M-4). . 
oO% ž # * 4. 

` While these disputes were going on this 
Sth Zemindar Kothandaramiah No. 2 died 
on the 22nd November 1854 (see Exhibit 
R-1), Then the Collector wrote Exhibit R. 


to the’ Oommissioner for Northern. Cirsars, 


I shall extract the following passages :— It 
appears that Gopamma, the mother of the late 


X -m e aa 


. 


Zemindar, and Rukkamma, his widow, nged 
respectively 45 and 21 years, are at peace 
with one another and willidg and able to 
marnage the estite with the assiatanee of sush 
male members of the family and old servants 
as have been all along in their interest...... 
The only off-spring of the deedased Zemindar 
is a daughter reported to be five years old 
seeoeecsesse With regard to the debts of the 
estate it appears that the late Zemindar had 
in his lifetime made arrangements with 
Gonaguntala Seetays, a Sowsarof Joggay- 
yapet, by making over to him the usufrust of 
certain villages both for the liquidation 
of the debt and for. the annual payment of 
the whole pershcush of the estate,” 

“ With regard to the estate itself, I see no 
objection to its release from attashment and 
retirn of the several villages to those parties 
under whose enjoyment they were at the time 
of the death ofthe late Zemindar, that portion 
which was in the hands of the late Zamindar 
being given up to !the “mother and widow.” 

“The opinion of the Pandtts of the Sudder 
Adalet appears to decide that under the 
Hindu Law the estate of a person divided 
from his co-hetre who dies leaving no male 
heirs devolve first upon his widow and 
then upon hts daughter.’ This was in 
January 1855, evidently in acsordanee with 
the above opinion of Pandtis and treating the 
Munagala Zemindari as impartible estate 
whieh belonged to Kothandaramiah No. 2 
who was divided in interest from “the other 
four branches of the family (see the desision 
of the Privy Oounsil in Zara Kumari y. 
Ohaturbhuj Narayan Singh (10) the estate 
was put into the possession of Rukkamma, 
the widow of Kothandaramiah, in 1355 itself. 
Thereupon the members of the other four 


families seem to have brought five suits, . 


Original Suits Nos. 5 to 9 of 1857: We have 
got some of the revords (Exhibits B, XIX, W, 
and W-1) in two of these suits. Hxbibit B. is 
the plaint ine Original Suit No. 9 of 1857, 
The plaintiffs in that suit belong to one sub- 
branch out of the two sub branehes of one 
of the five main branches of the family. In 
the plaint it is alleged that the Nizam’s domi- 
nion villages are in the enjoyment of the four 
branshes alone and not of the senior branch 


in whose name the Munagala Zemindari 

(10) 30 Ind, Cas. 833; 42 O. 1179 (P, C.); 29 M. L, Ja 
871; 190. W.N. 1119; 18 M. L, T, 228;2 L. W, 843; 19 
A, L. J. 1084; 17 Bom, L. B., 1012; 22 O, L, J, 498; 
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proprietorship is registered. The plaintiffs 
sue far their one-tenth share in the 38 villages 
yielding an insome of about Rs, 13,500 gross 
and Rs. 9,000 net. The last sentence in the 
plaint says tbat even. asregards the one-fifth 
share of the senior bransb, the plaintiffs and 
tHo other members of the other four families 
are the next rerersicners an the senior line 
became extinet for want of male issue. (The 
widow-Rukkamma is impliedly asknowledged 
to be the widow of a divided member entitled: 
to` inherit his estate). In Exhibit XTX, 
Rukkamma Rao gaves  re-joinder ” written 
statement in whioh she denied that the other 
four branehes had any sbare in the proprie- 
torship of the Muvagela Zamindari and 
stated that the other four branches had 
admitted long ago before the Colleotor that 
they were entitled ovly to Bhootad (main- 
tenanse allowances), that the plaintiffs and 
othera have acknowledged that they were 
living separately, that “when my husband, 
bas exesuted a Will in accordance with the 
Hindu Law kinsmen who are not entitled 
have no right to say that it is sontrary to 
law,” that the words. Rajah ” and “ Zəmin- 
dar” -apply only to the 
@xercising ` overlordship?” and’ 
plaintiffs owing to laok of such ownership’ 
eannot get the titles of Rajah and Zemindar. 
In fact, the divided status was clearly admit. 
ted by both sides and the only question was 
whether the estate of Managala was a parti- 
ble estate or an impartible estate. Then, the 
widow who had in the meanwhile pretended 
to have adopted a boy, one of ber husband's 
cousine, compromised al] the suite, the 
prinsipal terms of that sompromise being 
recited in thet judgment, Exhibit W., dated 
March 1858, The terms are that though the 
other four families were receiving only each 
Rs, 400 for their “maintenance allowance” 
til] then (the Rs. 550 mentioned in Exhibit 
K. had been reduced to Rs, 400 under 
Exhibit T, Series in 1857), if was agreed 
thatthe Rs. 400 should be inoreased to 
Rs. 500, that the plaintiffs in Suit No. 7 of 1857 
(representing one of the two sub-branches 
of one of the five families) was entitled to 
Rs. 250 maintenance accordingly, that the 
widow should spend Rs, 509 for the mainten- 
ance of héè own first bragob, that she should 
rset the other usual expenses insluding 
festivals of deities, establishment sharges and. 
go oy and that she - should-deposté the -savings 


“Rajah who ‘is: 
that the 


“ till the age of 18 years comes lo the adopted 
aon ” to the aredit of Munagala Purgana, the 
The original razinamah itself is not before us. 
The rasital of the terms in paragraph 5 of 
Exhibit W., leaves it rather obssure as to 
whether the other four families had any 
share in the proprietorship of the Zomindari 
thongh the maintenansa allowanga of each 
of the branches, namely, Rs, 500, was the 
Same amount as that whioh the widow Ruk- 
kamma herself was to take out of the ineome 
for maintenanse of the senior branah. Tha 
provision, however, that the savings should 
all be with her till her alleged adopted 
son attains the age of 18 years and that 
the whole management of the’ Zemindari 
should remain with her seems to negative 
the idea that the other four divided branches 
had any olaim on those savings or any 
olaim inthe Purgana except that of obtain- 
ing maintenanse out of hisinsome. It seems 
to follow that they had no proprietorship in 
the Zemindari though they might have been 
oo-sharers in the sense in whioh before Sartaj 
Kuari v, Deoraj Kuari (11) persone entitlad by 
custom to maintenance allowances from a 
Zəmindari estate as being dessended in the 
junior lines from the common ansestor were 
loosely talked of asco-aharera though there 
was really no so-parosnary in the striot sense 
and no right to olaim partition. The other 
four branches thus did not press their elaim 
to a division of the Zamindari and abandoned” 
their claim to racover past mesne’ profits 
which they were entitled to get if they wore 
really proprietary divided oo sharers with 
Rukkamma and her husband (see prayer in 
Exhibit B., the plaint in which anoh a olaim 
for mesne profits is made). In the: osompra- 
mise, shares in the savings out of the whole 
income which may be reseived by the widow 
Rukkamma till the alleged adupted son 
attained majority arb not expressly recognis- 
ed or reserved in fayour of the four divided ` 
branshes. e The reasonable sonstrustion of the 
compromise transaction seems to be that the 
members of the other foar divided branches 
admitted the Munagala Zamindari to bə a 
separate and (not a joint) impartible estate 
whioh -had dessended tothe widow of 
(and then to the son alleged to have’ 
been adopted by her to) the previous 
Zemindar* Kothavdaramiah, The faet that 
(11) 10 A. 272% 15 I. A, 5135 Sar. P. O, J, 139; 123. 
Ind, Jur. 218; 6 Ind, Dec. 182-(P, 0). ae 
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the full proprietorship was exersised by 
Rukkamma Rao at ones is shown by 
Hxhibit 3 and 3-A, she as Zamindarni, having 
taken steps to dispossess her husband's 
Gnatis (who were enjoying some of the lands 
as vyots in the estate) of their ryott land for 
their non-payment of the rent of Oist due to 
her as Zomindarni, (One of the plaintiffs as 
plaintiff's witness admits that she dispossess- 
ed them for two years), 

After this compromise in 1858, Rukkamma 
Rao treated the estate as her own exeluaive 
property though her husband’s divided 
kinsmen went on intriguing against her, 
This is what one asually expeots where a 
widow sussseds to an impartible estate and 
male agnates of her husband are alive, 
Exhibit XXT shows that in 1£65 she publish- 
ed notices inthe Distriot Gazstte that her 
huaband’s Gaat.s were trying to cause loss 
to her estate. Shortly before her death, on 
the 1Cth May 186x, she wrote letter Exhibit 
XXII to the Distriot Uolleatgr acousing her 
husband’s Gnatis of having poisoned her and 
stating that she has made over the Zamin 
estate belonging.to her “ aasording to Dharma 
Sastra” to her daughter Latehamms. It 
will be seeu that she ignored the adoption 
referred to in Exbibit W. She seems to have 
died the very next day at 4 P, m. The alleged 
adopted son Venkata Raghava Rao, had filed 
Suit No. 2 of 1£68 in the Civil Court, Guntur 
Distriot, for Fesovering the Zemin right. 

m * 


The daughter Latahamma who besame the 
10th Rajagarn Z-mindar having succeeded 
against the alleged adopted son of her mother 
by the judgment of the High Court, 
Exhibit XX, began to manage the estate 
very ably and gradu.lly raisedthe insome 
from abont Rs, 10,000 to Rs. 50,000 or 
Rs «0,0u0, 

* # * a 


Meanwhile, Latchamma Rao’s husband who 
was himself a Deshmuki hviog at Thoror 
in the Nizim’s Territory (abont 100 mules 
distant from Nandigoodem) died on 15th 
May 1875. About a week before his death 
he went to a village oallea Vavilala (about 
8 miles distant for his aneestral village of 
Thorur) for treatment by a native phyaisian 
there. He had been suffering for abont 
18 months from rheumatism and rheumatie 
foyer, and dropsical symptoms had set in 
acsompanied by swellings in hands and legs, 


63 


On the 10th May 1875 at Vavilala (his : 


wife Latehammsa being then at Thorur) he 
exscuted in her favour the dead of authority 
Exhibit XXY, attested by four witnesses 
including his own natural father of the 


Rapaka family (he having been himself, 


adopted to the Nayioi family) of the four 
attestors one isa Deshmuki and two are 
Disapandias or Karnams. The fourth is 
the executants Purohit and the writer is 
Seseniah whose brother was employed under 
him. On the llth May i>74, he reported 
by Exhibit XXVII that he had given on 
the previoas day authority to his wife to 
adopt. This repors was sent to the Aval 
Taluqdar who corresponds in the Niziam’s 
Dominions tothe District Collector. Then 
he went bask to Thorur where his wife 
was staying and reashed the plase at about 
8 a, mM. onthe Lith May 1875 gave into her 
hands Exhibit XXV (the authority to adopt) 
and died the same day at abont 12 noon, 
e * * x * + 

It will be seen that, from the llth May 
1838, when Rukkamma Rao died till 18838 
when she made this adoption Latahamma 
Rao had been enjoying the Munagala 


Avmindari as heir of her father and as an ° 


impartible undivided and separated Zamindari 
estate for more than 15 years. Her 
father’s Keesara kinsmen oould ‘not enjoy 
peace of mind.when a women who had 
become by marriage a Nayini was enjoying 
the estate Though they had abandoned 
in 1658 their alaim tc treat it as partible 
as a hopeless’ contention (sce Mxhibits 
W, and XX: they seem to have in February 
1879 (just before 12 years elapsed from 
Latchamma’s taking possession) tried to 
induce the Board of Revenne to Gisposséss 
Latshamma and give the Z mindari itd 
them but they failec [see Exhibit VII ib J, 
Ther, in Jene lodO, (after she had enjoyed 
for 12 years), they rent the arzee Ex- 
hibit Vli (c) to G wernment directly. Para- 
graph Sof ‘this peritiop admits that the 
Z miudari waa acquired by 8 progenitor 
fiom the Nizim 200 years ago. (This 
shows that it is an avscient Z-smindari.) 
In paragraph 13 they admitted that the 
family besame divided, that the Munvagala 
Zamindari should bee’ governed’ (that is, 
as if it was a ohieftain’s estate) by the 


“ frat family heir” and that maintenance . 
divided junior ' 


should bə given to the 
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* members. Paragraphs 24 and 25 andthe lst 
paragraph of 30are as follow: 24, The 
reason why an ansient Zemindari sannot 
be partitioned is, that by partition it goes 
to pieoss, besomes completely ruined, and 
for some reasons it will besome destroyed 
“or alienated, eto. That is, it means that 
a Zemindari ig always an undivided estate. ’ 
25. While there are male members in 
the family of the propositus, and when 
it is slear that it cannot go to female 
issue or be alienated, the asting Collector 
of Kistna Distriet by a mistake made over 
to her the right tothe ansient Samasthanam 
(estate) whieh ought to belong to us. 
Therefore, the respect and name of our family 
became deoreased and is destroyed, ” 

“30. The said Latehamma by her aots 
sommensed to sause loas to the estate. 
The ast of giving three villages to a 
woman named Chinna Butshakka in the 
second family is one which is outside the 
scope of her power. Her strength lies in the , 
advise of her servants. She is behaving © 
in an improper manner but not in a 
virtuous manner. For these reasons we 
are entitled by ‘Dharma Sastra’ to obstruet 
, her management and to attempt to remove 
“her,” The above seems to contain a 
slearer admission that this was an imparti- 
ble estate, that Latchamma’s father’s 


Gnatie were all divided and that Latehamma ` 


had been strong enough to enjoy the pro- 
perty as exolusive heir of her father after 
her mother’s death for more than 12 
years notwithstanding that these people 
were trying to obstruet her manage- 
ment and attempting to remove her. They 
made a further attempt in 1882 by petitions 
{Exhibits VII (d) and (e)] to the Collector 
and the Board of Revenue to dispossess her.” 
It was in these petitions of 
they set up for the first time after 1858 
that the Zemindari was joint property, nots 
withstanding that they refer in paragraph 
9 of Exhibit VIL (4) to’ their former arzee 
of 180 whieh acknowledged the Zemindari 
to bea separate impartible estate. In fact, 
between the date of Exhibit VII (c) (June. 
1880) and the dates of Exhibit VII (d) 
and (e) (1882) they seem to have been 
advised to re assert their hopeless elaim of 
1857 which they had abandoned in 1858, 
In May 1852, Rajah Latchamma Rac wrote - 
Exhibit KKK setting out all the fasts and 


1882 that. 


stating thet from 1855 for 27 years she and: 
her mother as heirs of her father had been in 
enjoyment (to the knowledge of her father’s 
agnates) of the separate property of their 
father and that her father's agnates had not 
only no right ab any time, but their 
alleged claims as co-gharers were hopelessly 
barred. The Oollestor in the sams yeng 
1882 sent to the plaintiffs the order Ex- 
hibit VIII (f) direating them to goto the 
Civil Court if they had any grievanees 
and not to obstruct Latchmma Rao’s enjoy- ` 
ment whioh had continued ‘for 14 years. 
I shall, at this stage, give my sonolusion’ 
on the two questions, namely, (a) whether 
the Munagsala Zamindari was and is an 
impartible estate, (b) whether the plaintiffs’ 
alaim to treat it as a partible estate, in 
whioh they had rights as oo-sharers became. 
barred and when it so besame barred. 
On the first question, numerous authorities | 
were quoted on both sides. Idonot think, 
if nessasary to consider them elaborately.” 
It is, in my pinion, a question of fact 
to be desided on the whole of the evidense 
in each oase. No one sireumetancse is , 
conclasive. Whether it was an ancient 
Zemindari is one circumstanss to be osn- 
sidered. Whether it was in the nature of a. 
military tenure is another siroumstanee. 
Whether there had.been a confiscation and . 
re-grant whether the British Government 
divided the estate and re-granted the. 
divided portions to strangers or to junior 
members, whether it had passed by sale 
or gift from the family whioh first held it 
to another family are all ciraumstances to, 
be considered and the final conclusicn must 
rest on the evidence taken as a whole, | 
The sourse of descent for several generations . 
in the line of primogeniture without parti- — 
tion notwithstanding that there were aguates | 
of the reigning Zemindar belonging to 
junior branches, is, “of eourse, the most 
important sonsideration though even that. 
fact may not be taken as ,conelusive. The 
inner conviction of the members of the | 
family as shown by their sondust and their 
deslarations from time to time especially 
when there was no dispute is, of course, a 
very valuable test, When suck deslaraticns 
were made by the members of the junior 
| branohes against their own interests, they are, 
` of course, of great value. What they tried | 
to put “forward when or after an astual . 
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litigation had sommeneed is of very little 
value _though „their subsequent conduot 
in giving up hopeless’ contentions is of 
muah value. In this sase, I have come to 
the olear sonslusion on the evidence as a 
whole that the District Judge's view based 
mainly on the important documentary 
evidense from 1687 to 1882 above set out 
is correct, namely, that the Munagala 
Gemindari has been always an impartible 
“emindari whieh has some down in the 
descent of lineal primogeniture and that 
if was the separate property of Rukkamma’s 
husband at his death, He had, no doubt, 
agreed in Exhibit K.that its profits should 
be mixed up with the relatively very 
small profits of the divided Hyderabad 
Deshmuk property belonging to himself and 
his agnate relations and be held in common 
for a period of 15 years from 1849 for the 
purpose of discharging debts inourred 
during his minority by ehis 
father and by his other agnates but the 
ownership of the Munagala Zemindari 
remained, however, vested in him separately, 
there being nothing in Exhibit K. whioh 
made that estate also partible or divisible 
property, the arrangement in. Exhibit K, 
having been modified even in his lifetime 
and having ceased to have any forse at his 
death, whish took place long before the 
expiry of the 15 years’ term mettioned ‘in it. 
It was superseded at onee by other arrange- 
ments by whioh the enjoyment of some vil- 
lages was given to the four branches for their 
maintenanse and the enjoyment of two 
villages was given tothe Sowcar for olear- 
ing of his debts, By reason of the decision 
in Hxhibit W. and W-1 and of the enjoyment 
of Rukkamma and Latchamma, the property 
besame vested in them as heirs to the 
separate estate of Rukkamma’s husband. The 
fast also that the Court of Wards came in 
first in 1514 and then again during Ruk- 
kamma’s husband’s minority is wholly against 
the alleged so-parcenary right of the agnates 
of the other four branches, the Court of Wards 
having no power to take passession of an estate 
if it was the property of an undivided family 
unless all its so-parcseners are disqualified by 
minority, ete , (see seation 17 of Madras Aot I 
of 1902, Conrt of Wards Act, whieh expressly 
enasts what was implied’ in the former 
Regulation V of 1804 and what was followed 
in prastiee by the Court of Wards even before 


Ld 
* 


natural’ 


Ast I of 1902 was passed. The appoint: 


ment of managers and guardiansesan be made. 


under this Ast only if the disqualified pro- 


prietor is the sole proprietor of the estate, 
taken sharge of or if all the oao-parsenary ° 


proprietors were disqualified). The vague re- 


ferenea in Collector Robert’s Report, Exhibit * 


F, to enjoyment by all the branohes (though 
the eldest in the senior branch alone is ad- 
mitted even in it to be the sole Zemindar) and 
the referense in some other documents to a 
sort of co parsenary among the five branohes 
are no$, in my opinion, of mush value as it is 
well known that, prior to the well known 
decision in Sartaj Kuari v. Deoraj Kuari 
(11) followed in the Piitıpore case [Venkata 
Surya Mahipati v. Oourt of Wards (12)', 
there was an erroneous idea that, notwith- 
standing that an estate was impartible (and 
the agnates of the junior branehes sanuot, 
therefore, aue for partition), they eould be 
oflled undivided oo-parseners and were so 
styled even in judicial pronounesements (sea 
the way in which this contention about their 
right as co-paroeners and eo-sharers wasstated 
as following from judgments of the Privy. 
Council itself by the Allahabad High Court. 
at page 277 of I. L. R. 10 Allahabad 272 
[Sartaj Kuari v. Deoraj Kuari (11)] that 
Court styling the right of tbe junior branohes 
to be “dormant eo-ownership—see -also. 
9 Madras Law Journal report of the 
Pitiapore case [Venkata Surya Mahtpati v.. 
Court of Wards (12)], where it was definitely 
met and negatived by their Lordships both 
during the argument and in the judgment, 
notwithstanding that Mr. Mayne strenuously 
sontended that at least the long sourse of 


Madras decisions whieh prohibited alienation , 


by a Gemindar enjoying animpartible estate, 
the prohibition being based on the theory 
of “dormant co-ownership” in his agnates, 
may not be disturBed so far as Madras estates 
wera cocserned. Even if Exhibit F. be 
construed as an admiasion® by Rukkamma’s 
husband that the Munagala Zemindari was 
60 parsenary property, the facts that Rauk- 
kamma and her daughter inherited it assert. 
ing that if was Kothandaramiah’s separate 
property and that they enjoyed it as sush 
for 25 years oontinuously, their possession 
being atatedly adverse and exolusive oreated a 

(12) 9 M. L, J. Sup. l: 1 Bom. L. R. 277; 28 M. 853, 
30. W. N. 415; 7 Sar. P. O. J. 481; 20 I, A, 83 (P. 0.)4 
8 Ind, Deo, (N. 8.) 276, 
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bar whiah destroyed the rights of her father’s 
divided agnates and vested in Rukkamma and 
Latchamma prescriptive rights in the estate 


e (s60 Freeman on Co-tenanoy, sestions 228 to 
* 930), In Meda Vengamma vy, Mitta Ohelamtch 


(13) it was held that a Hindu widow sould 
obtain by prescription a woman’s estate in 
property as if it was the separate property 
of her husband, if the title she asserted 
(during the time when prescription was 
maturing) was the title of a widow hold- 
ing the property as’ representative of her 
Kusband’s estate see [also Bapanayya v. 
Péeddichalamaiya (14)}. I am unable to 
accept the sontention of the plaintiffs that the 
faot that Rajab Latobamma Rao and Rajah 
Rukkamma were paying them allowanoes 
(Bhootad—-maintenanse) in assordance with 
the deeres Exhibit W. prevented the enjoy- 
ment of the ladies being adverse to their 
elaims to be so-sharers thereof, (Nor do I 
think it nesessary*to notice the equally 
untenable sontention: on the defendant’s 
side that besause Latchamma Rao entered 
in her assount books the said payments to. 
wards maintenance as ‘presents, she presorib- 
ed for a higher estate than that of the 
daughter of a separate owner who bad inherit- 
ed as his heir), That even the plaintiffs -in 
this ease sonsidered their oase of partibility 
and seo-parcenary diffienlt to sustain is shown 
by their setting up ono of them to bring the 
second anit on the basis of the estate being: 
a separate impartible estate and also by their 
unssrupulons law agents baving created fer 
them dosuments Exhibits G-L series, GQ 
series and entries in Exhibits AA-4and AA 5. 
P generally concur with the reasons given by- 
the learned Dustrist Judge in paragraphs 
69, £5, the last senterce in paragraph 129 
and in paragraphs 143 to 151l and I agree for 
those reasons in holding that these are false 
dosuments. 

I shall now oonsider fhe Tstuea Nos 7 to 10- 
in this case whieh relate to the questions oon- 
nested with the fast of the defendant's 
adoption by Latshamma and of the anthority 
to adepi allewed to` bave been given to 
Latehamma by her busband: and of isa 


validity. The 6th isgue is partly based upon: 


tha defendant’s allegation that, besides the 
written authority, Exhibit 25,’ given by 
(18) 35 Ind. Cas, 17; 86 M. 484; om. Lu. 1687 12 


KH, Le T. 208: 
(14) 9 M Lr J: 88, e ae 4 


Latohamma's husband, he had sis given’ 
her anoral authority to adopt, That oral 
authority was, however, found against by the 
learned Distrist Judge. I entirely agree with 
him as only two witnesses (Exhibits XLII 
(e), XLI (aa)} speak to this oral Will whioh. 
is alleged to have been given at Thofur 
before Latshamma’s husband went to the 
small village. of Vavilala and it is quite 
unsafe to aston the oral evidence of such 
ordinary witnesses in an important and heavy 
oase like this. 

The other part of the 6th issue relates- to 
the genuineness of the alleged written author. 
ity, Exhibit 25. 

o% * er: * 
- Tbe genuiness of Exhibit 25 being, in my 
opinior, beyond doubt, its validity and” also 
its admissibility in evidence are attacked on 
the ground that it was not properly registered, 
It was, as a matter of faot, registered after a 
very elaborate. enquiry by the Acting Sub- 
Registrar of Bezwada in December 1292, - It 
was presented to him for registration on the 
20th August 1892 by Nayini Raghava Reddi 
(the defendant's natural father) the defend.. 
ant then being a minor about 14 years old. The 
registration ie, however, contended to be illegal- 
on two grounds: firstly,- that this author- 
ity to adopt executed ont of: British India in 
Thoror was. not presented for registration 
in Bezwada ‘within four months after its firat, 
arrival in British India as required by sec» 
tion 26, elause (b) of the Registration Ast of- 
1877; seconily, that it was not presented for 
regiairation by any of the three persons who - 
are entitled to present the same under seo- 
tion 4, (2) of tha Registration Aot, namely, 
the donor of the authority to adopt (who 
died in 1875) or the donee Latshammsa who 
died in 1892 or the adopted son (tae defend. . 
ant) but by the defenaant’s natural father 
who was not even his lawful guardian. For 
the detendant it was argued (a) that Exhibit 
25 having - been exesutéd in the-N.zam’s 
Dominions by Nayini venka:aramayya 
domiotled in the N zim’s territory to his 
wife Latehamma who, of course,- was also 
domioled-in that territory liko her husband, 
section 17 of the Indian Rodgistration Aot, 
olause (3), whioh makes the authority.to- 
adopt a 40n compulevtily registrable: did 
not arply.at all to Exhıbit 25 as -seation 17, . 
clause (3) mast, asoording to reasonable rules 
of interpretation, + be gonfined to anthorities. 
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given by a. person domioiled in British 
India. (01) Even if section 17 applied to 
this ‘authority, it, as a matter of fact, aame 
into British India only on 22nd April 892 
within four months bafora it was presented 
for registration on 20th August, (62) Tha 
time limit of four months in sestions 23 and 26 
does not apply to authority to adopt when 
presented for registration under section 41 
(2) by a parson other than the donor of the 
authority. (c) Even if the Sub Ragistrar 
erroneously thought that it was presented 
within-four months of its arrivalin British 
India onsa he effesfad tha ragiatration his 
irregularity in having registered if was 
soured by seation 87 of the Ragistration Ast. 
(d) The defendant having boen a minor the 
presentation by the guardian for him in his 
interest is allowed by law. (e) His natural 
father who was his father’s nearest agnate 
male relation. and was also his d: facto 
guardian was entitled to present it and, evan 
though thse defendant ha® been adopted 
away, his natural father was entitled in law to 
act as his guardian in all the steps nesessary 
bs taken to hava the adoption established 
and henoe, the natural father’s presentation on 
behalf of the dsfendant is a proper presenta- 
tion. 

Oa the quastion of fast (that is, whether 
the dosumant oam3 into British India at any 
tims more than four months befora its 
presentation for registration in August 1892), 
I agres with the District Judge in anawering 
the question in the negativa. 

* * ak $ 

Oa this finding ib is unnesessary £3 opmsie 
der the other legal qaastions argas ił on bath 
sides exsepi the question of the validity of 
the presentment for ragiatration by the 
defendant’s natural father ag3amiag that 
registration was nasessary to make it ai- 
missible and to give “ib validity. Oa this 
last question, namoly, whether sastica 17, 
alange (3) applies at all to a dapament exe- 
suted out of British India by psraons 
domiciled out of British India, I am inolined 
to agree with the oontention of the learned 
Advocats-Ganeral that sestion 17 of ths 
Registration Ast whish makes somoulsorily 
ragistrable gartain dosumants (oomoalsprily 
registrabla documants baing andar sestioa 
49 incapable of affasting innmovaarla prs- 
party or oonferring pawar to a~alop> ac of 
being. rajsivai.in evilenya. unles3 99 rezis- 


tered) was intended to deal only, (a) with Tia: 
ments relating to immoveable property situate 
in British India- (olause (1) of sestion 17) 

and (b) with authorities to adopt exesuted by a 
person domisiled in British India (clause 3). 
As regards the soneessicn given in seatione 
26 to have certain dosuments, including an 
authority to adopt, exesuted out of British 

India, presented for registration withio four 
months after it is brought into British 
India, it was, in my opinion, intended to meat 
the oase of a person domioiled in British 
India travelling abroad (in Europe or 
Americas, eto„ or even in s Native State on 
a pilgrimage) and suddenly finding himaelf in 
a bad atate of health, exeouting an authority 
to adopt in favour of his wife to be used by 
her. The observations in some English Cases 
[Oooke v. Oharles A. Vogeler (5), Dulaney v. 

Merry & Son '6) and Swifte y. Attorney- General 
for Ireland (7). seem to me to establish that 
the Legislature could not have intended to 


“make validity of a power to adopt exesuted 


in a Nativa State by a person domisiled 
within the Native State depend upon its 
being registered in British India, or even 
its admissibility in evidense without regis. 


+ 


tration depend apon its having been regis- * 


tered in British India within four months of 
its arrival therein. I shall take a oase to 
illustrate what [ mean. A., domieiled in the 
Nizsam’s territory and holding large pro- 
perties therein and owning no proparts in 
British India, gtves his wife authority to 
adopt in 1875 and dies at` onse. His wife 
adopts aceordingly a son B. in 1875, Two 
years afterwards, she startson a pilgrimage 
to Benares, Rameswaram ani other places 
and carries with her the box sontaiging 
all her papers ineluding the authority to 
adop? and retorns to her native plasa after 
the pilgrimage in 1880. Then, tn 1900, her. 
husband's brother O. who had settled it 
Madras as a trader in 1885 dies in Madras 
leaving noe» nearer *heir than his brother's 
adopted son B. residing in the Nizam’s 
Territory, Oan it be argued that the au- 
thority to adopt given by A, (whioh validates 
the adoption of B. under the Hindu Law) 
sannat be proved and is not valid besause it was 
in the adoptive mother’s luggage box forming 
part of her luggage daring her pilgrimages in 


“ 18/7 and had ‘got baen registered in British 


India within four months of thatdateP Isa 
person to lose his right as heir because he 
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ould not prophesy that, .23 years after his 
adoptive father gave his adoptive mother 
‘gutkority to sdopt inthe Nizam’s Dominions, 
she might have to prove and establish the 
adoption in: a British Indian Court? I 
efhink that if the status of a person as an 
adopted.son has been established as valid in 
the. domicile of the adoptive parents, that 
adoption must he held valid aseording to the 
principles of International Law in all other 
places where there is no express Statute Law 
to the -sontrary effeet. In Maxwell on 
Interpretation of Statutes, Chapter VI, the 
whole question’ is considered. I shall quote 
a few passages therefrom. A State “has a 
right to impose its legislation on its subjeets 
natural or naturalised—in every part of the 
world.” ‘On .aneh -matters as personal 
status. on sapacity it is understood always to 
do so.” “In.the absense of an intention 
alearly expressed or to be inferred either from 
its language or from the objeet or subject: 
matter, or history of the enactment, the pre- 
sumption is that Parliament does not design 
its Statutes to operate on them” (that, is, 
even on its own subjests) “beyond the 
territorial limits of the United Kingdom. 
They are, therefore, to be read usually as if 
words to that effest had been inserted in 
them.” “Every Statute should be so inter- 
preted and applied as not to be inoon- 
sistent with the Comity of Nations or with 
the established rules of International Law. If, 
therefore the Legislature intended to exseed 
its jurisdiction, it must express its intention 
with irresistible olearness to induse a 
Court to believe that: it entertained it. All 
general terms must be narrowed in oonstrus.- 
tion, to avoid it.’ “In general, Statutes 
mast be understood as applying to those 
only who owe obedience tothe Legislature 
which enacts them, * * that is, its own aubjests, 
** but that, as regards aliens resident abroad, 
the Legislature has no eonsern to protect 
their interests, any more than it has a legiti- 
maite power to contro’ their rights,” 

- I shall now deal with the remaining oon. 
tentions on the question of the validity of 
the registration. | am unable to agree with 
the learned Advosate-General that the 


` plain words of seotion 23, that all doouments 


other than Wills ought to be presented for 
registration to the proper offfeer within four 
months subjest to sestion 46, do not apply 
.to-autborities to adopt and that the langu- 


age of seetion 41, elause (2) oversides the 
language of section 28, and that if the eon- | 
ditions mentioned in sestion 41, elause (2) 
are satisfied, the doeument ought to-be regis- 
tered without reference to the time limits 
mentioned in sestions 23 and 26. The terms 
of section 27 whioh” expressly state that A 
Will may be presented for regiatration at any 
time, olearly preolude the sontention that 
there is a right to present an authority to 
adopt also for registration at any time. The 
reasonable meaning of seotion 41, slause (2) is 
that, provided the other sonditions mentioned 
in parts 4 and 6 are satisfied, an authority 
to adopt shall be registered if the Regis- 
tering Officer is satisfied in respeat of the three 
additional sonditions mentioned in sub-olauses 
(a), (b) and (c) of slause (2) of sestion 4l.. 

I shall now some to the eontention on 
the plaintiff's side about presentment. It 
was argued that, as sestion 40 only allows 
the adopted son to present, nobody sould 
present it for hita even if he is a minor. 
In fact, ib was argued that even if the 
adopted son is.an infant two years old, 
it was his hand that ought to present the 
doeument to the Sub- Registrar for regsitra- 
tion. This would reduse to an absurdity the 
provisions of the Registration Aot giving a 
right to present doeuments for ragistration 
to persons claiming under dosuments in the 
sase of sll doonments exeented in favour 
of miuors or other persons under disability 
if the obligors or donors negleot or refuse to’ 
present them. Some English oases were 
quoted as regards the presentation fo livings 
by minors, but I must frankly admit that I 
was unable to follow the argument. [ 
referred to Simpson on Infants (pages 73 
and 74, 3rd Hdition) but I find that the 
guardian’s soncurrence is nesessary when a 
minor presents to a living--no doubt, the 
mere act of making a* mark and putting a 
seal by the hand of an infant guided by the 
guardian wag held valid in an old sase, the 
ground being that, “there oan be no incon: 
venignes besause the Bishop is to judge of 
the qualification of the slerk presented.” I 
do not think that there is any analogy 
between presenting a dooument,for registra- 
tion and presentation to a living under 
the peculiar historiesl, and religiqus 
cirsumstances, sonnested with English Equity 
and Eoelesiastical Law. 

: A guardian is a trustee(see sestion 20 of tha 
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Guardians and Wards Ast) and he is entitled 
fo exercise, for the benefit of the minor, all 
powers and do all aets whioh the minor sould 
do if he were a major; and such sots have 
the same legal validity as they would have 
if the minor did. it after, he attained majority. 
(See Trevelyan on Minors, pages 48, 49 and 
189 as to guardianship being a trust and 
the guardian representing the minor fully), 
Presentation of dosuments for registration by 
guardians on behalf of minors has always 
been allowed by registration rules and officers 
as a matter of prastice and it has been held 
to be valid in Appeal No. 200 of 1918 in this 
Court desided by Ayling and Napier, JJ., the 
donee of the authority to adopt (the widow 
of the donor) was a minor and her guardian's 
presentation for registration was held to be 
valid. 

© Under seetion 35 (1) (c) of the Regis- 
tration Act, where an exesutant is dead, his 
representative san admit execution. But if 
the heir is a minor, his Qguardian should 
appear on hia behalf aseording to rule 472 
of the Registration Department Rules. 

So also rule 493 says in regard to a ques- 

tion analogous to the one before us, ‘under 
general prinsiple of law that a guardian may 
do all acts whioh are for the benefit of his 
ward, a Will may be acsepted for registra- 
tion after the death of the testator from the 
guardian of a person elaiming under it,” 
! Another sontention on the defendant’s 
side was, that seation 87 of the Registration 
Aot oures the defest of jurisdiction when a 
Registering Officer registers a dosument pre. 
sented to him more than four months after its 
éxecution or after its arrival in British India 
provided that the RegisteringOffiser bona fide 
believed that it had been exesuted within four 
months or had been brought into British 
India within four months. Let us suppose a 
ease in whieh the Sub- Registrar in good faith 
reads a document dated in January as dated 
in June and registers it in Oetober. I do 
not think this is a mere irregularity whieh 
sould be sured by seotion 87. 

Next, it was argued that under Hinda Law 
the natural father of the boy after he had 
be3n adopted away, oaases to ba his natural 
guardian. Admitting that this is so, it has 
been held ina Bonbay aage [Nirvanaya v, 
Nirvanaya (14) | that the natural father would 


- (14)-9 B. 365; 6-IndiDeo.:(n.73,) 243, - 
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sontinne to be the proper guardian of his son 
so far as it is necessary to take all steps to 
assert and establish his rights to be the heir 
of the adoptive father as against his riyal 
olaimants. 


The next question is one of fast, namely, e 


whether the defendant was actually adopted 
by Latehamma, I think the evidenee ik 
simply overwhelming on this point in de- 
fendant’s favour, 

{His Lordship then goes into the evidence 
on the question. | 
_ If the adoption is true and if the authority 
to adopt is genuine and if it is a valid 
authority to adopt as I have found, the 
plaintiffs have no case. Ás the 2nd defend- 
ant is the sole heir entitled to inherit the 
property as the daughters son of 
Kothandaramiah No, 2, the dismissal of both 
suits by the Distrist Judge has to be 
upheld. 

In the result, the appeals fail and should 
be dismissed with oosts of the’ principal 
defendant. 

M.O, P. 

` Appeals dismissed. 





UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
Seconp Oivin Appear No. 444 or 1919. 
Marsh 31, 1920, 
Present: —Mr, Heald, A. J. O. 
MA ME J—Appatiantr 
versus 
MAUNG LAUK HAYA AND OTHERS —- 


RESPONDENTS, 

Buddhist Law, Burmese~Gift by grand-parent to 
grand-child, nature and object of—Possession, delivery 
of, whether necessary—Donee, whether can sue dogor 
for possession, 


Gifts made by grand-parents Lo grand-children are 


an exception to the ordinary rule of Buddhist Law 


under which an actual delivery of possession ig 
necessary 40 validaté a gift. Such gifts are valid 
without any transfer of passession [p. 1001, col. 1.7 


These gifts are, however, merely contingent not 


actual, and the property so given remains absolutely 
at the disposal of the donors for their lifetime, the 


rules for such gifts operating not as between donor 


and donee, but as between tue donee and his co-heirs, 
and affecting only the partition of the estate on the 
donor’s death [p %8, col 2.] 


” The intention of such gifta is to seoure that the 
grand-children who, being presumably younger, might 
fare badly in competition with their elder uncles and 
punts, shall receive such share of the inheritance as 


the grand-parents consider fair, [p, 1002, col, 2.] 
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Mr. N. M Muleriee, for the Appellant. __ 
ete Maung Su, for Respondents Nos, 1 


nO DGMENT.— Appellant’s oase was that 
about 25 years ago, when she was a sbild 
wf about eight, her grand-parents, U Kyi 
‘and Ma Kan, sent for her from Lower 
Burma after her father’s déath and gave 
her the palm-grove, now in dispute, along 
with other property so ae to ensure that 
she should reseive a proper share of their 
inheritanse ; > that she .left all the property 
so given in the custody of her grand-parents 
and returned at ones to Lower Burma; 
that about ten years ago her grand-mother, 
without her knowledge or aonsent, mort- 
gaged the palm-grove:to Lauk Hnya and 
Ma Ein Yin, who are the present sesond 
and third respondents, and that she was 
entitled to resover the grove from her grand- 
mother on the strength of the gift and from 
the other respondents on the ground that ber 
grand- mother, having given the property to 
her, had at the time of her transastion with 
those respondents no interest which she sould 
transfer to them. 

So far as appellant’s slaim as against 
shor grand mother is concerned, her suit 
was clearly sollusive, sinse it was admitted 
that ahe and her grand-mother had together 
attempted to redeem the property from 
Lauk' Hnya and Ma Hin Yin, and had been 
resisted on the ground that the tranaastion 
was a sale and not a mortgage. it was 
admitted also that: appellant and her 
grand-mother on the one side and Lak 
Hoya and Ma Hin’ Yin on the other had 
referred the dispute between them to 
arbitration, and it is slear that, when the 
atterspt at’ arbitration proved abortive, 
appellant adopted the devise of framing her 
suit as aclaim against her grand-mother so 
as toavoid raising the question whether the 
transaction by whioh Lauk Haya and Ma 
Hin Yin came into possession of thg PADANE 
wasa mortgage or a sale, 

‘The grand-mother, Ma Kan, died scon 
after the institution of the snit and her 
daughter, Ma Tun Gywe, who was of conrsé 
appellant’s aunt, being her father's own 
sister, was brought on the record as her 
legal representative. She filed a written 
atatement ‘alleging merely thatthe transac 
tion -with Lauk Hnya and Ma Bin Yin 
wan a mortgage, but as that statement was 
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manifestly inedequate she was pana on. 
oath before issues. were framed and She, 
then said tbat Gn ber brother’s déath, ‘about 
twenty years ago, her parents gave: the 
palm-grove to appellant ; that appellant 
was pnt into possession of the property 
but returned it at ofice to the sustody of 
her grand-parents and returned to Lower 
Burma, and that about fen years ago her 
mother, Ma Kar, mortgaged the grove to 
Lank Hnya end Ma Hin Yin. She admitted 
that her mother and appellant had attempt- 
ed to redeem the mortgage and that Lauk 
Hnya and Ma Ein Yin then alleged that 
the transaction was a sale and not a 
mortgage. 

Lauk Hnya and Ma Hin Yin filed a written 
statement putting appellant to proof of bpr 
title, which they expressly denied. They 
said that Ma-Kan was owner of the grove 
and sold it to them outright for Ra.. &0 about, 
the year : 897, 

lt is olear thet on appsllant’s suit, ab 
framed, she had to prove not only the fast 
but also the validity of tbe gift whioh she, 
alleged, 

The Trial Court, after hearing the evidence, 
same to the oonelusion that there was an 
oral gift and that the change of possession 
which was alleged to have accompanied it 
was merely verbal, but held nevertheless 
that sush a gift was sufficient to give ap- 
pellant a good title to the property, and 
that Ma Kan, who, by the gift to appellant, 
had divested herself of all interest, had no 
power to transfer that property to Lauk 
Hnya and Ma Hin Yin. The learned Judge, 
therefore, gave appellants desree for posses- 
sion of the property and for costs as against 
Lauk Hnya and Ma Ein Yin. 

Lank Hnya and Ma Yin appealed, making 
both sppellant and her aunt respondents, 
and the jower Appellate Oourt pointed ont 
that, in View of the faot that appellant was 
a mere ohild, at the tims of the alleged 
gift, it was doubtful whether She was capable 
either of asoepting a gift of immoveable 
property on her own behalf or of making: 
a valid transfer of possession of such pro- 
perty to her grand parents. The learned 
Judge also pointed ont that the oruoial test 
of the completion of gifts under Buarmess 
Boddhist Law, is actual delivery of posses- 
sion, aug that inthe pressdt case no suah 
delivery of possession could possibly be held 
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_ to have been made, He, therefore, held that 
the. gift was invalid, and he went on- to, 
gay. that, in view cof ‘phe faot that appellant’s 
grandmother, Ma Kan, was in possesaion of 
the property as owner up to the time of 
the alleged gift ands remained i in possession 
as ostensible owner with appellant's oon: 
sent during the 235 yeara whioh have 
elapsed sinse that gift. Lauk Hoya and 
Ma Hin Yin would. be in the position of 
bona fide transferees without notice from an 
ostensible owner so that even if appellant's 
story of the gift were trna and if she conld 
prove that the transaction was a mortgage 
and not asale she would still have to redeem 
their mortgage before she could obtain 
possession of the property, Appellant's 
suit was, therefore, dismissed with costs, - 

Appellant now eomes to this Court on 
cesond appeal on the following. grounds, 
namely :— 

(1) that tke gift was valid ; 

* (2) that the lower Appellate Court was 
wrong in holding that a minor acting on 
his own béhalf sannot legally either accept 
a gift of a immoveable property, or transfer 
possession of such property ; 

(3) that the lower Court had no right 
to deside such questions as to the capacity of a 
minor without speoifio issues ; ; 

(4) that delivery of possession was not 
necessary to validate sueh a gift as appellant 
alleged ; 

(5) that in any sage delivery of possession 
was proved, and ; 

(6) that, even if the gift was invalid, 
appellant was entitled to redeem the mort- 
gage and ought to have been allowed 
to amend her plaint so as to claim redemp- 
tion, 

I haye read the reeords and heard appel- 
lant’s learned Advocates 

The argument on whiob the first and 
fourth of the grounds of appeal] are based 
is raised for the first time in this Court and 
ia bared ou a passage in May Onong's Burman 
Buddhist Law reeently published. Thatargu- 
ment is that gifts made by grand-parents to 
grand-childrenare anexseption to the ordinary 
rule of Buddhist Law under whioh an aotual 
delivery of possession is necessary to validate 
a gift, and that such gifts are yalid without 
eny transfer of possession. I haye no hesita- 
tion in acsepting that as a true statement 
of, the Burmese Buddhist Law. I[n the 
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ETE sollestion of = to be found 
at the end of the 10th bodk of Manugye 
where gifts generally are considered, with 
reference to inheritanee, the.rule about. gifts 
made by grand. parents to grand- ohildren is 
clearly laid down in the following passa ge?-— 
“As for property divided by. aaa a. 
let there be no queation whether possession 
was given or was not given, As tbe pra- 
Ai is giver, so let the grand-shild haye 
i 
other texts on the same subjeot 
sollested in sestion 130 of “Volume I of the 
Kinwam Mingyi’s Digest give the same rule, 
whioh is also mentioned in the texts solleot- 
ed in section 256 of the same Volume of the 
Digest. 1 think, therefore, that there oan be 
no doubt that the kind of gift mentioned 
in those passages is valid without transfer 


of possession, 


But it does not follow that sneha gift is 
a gift in the sense in whioh the word i ig 
ordinarily used in English Law or eyen iy 
ordinary parlange. 


Twelve kinds of gifts are mentioned in 4 ° 


the passage from Manugye referred to, and - 
for the validity of all but two of ‘them 
aoiual transfer of possession is neeessary, 
The two exseptions are, gifts made to a BOn on 
his entering the priesthood, whish are eom- 
monly known as Shinbyn” gifte, and gifts 
made by grand-parente, The rules governing 

“Shinbsu” gifts are olearly laid down in tke 
10th beok of Manugye, and have been jadi- 
cially recognized in the cases of Nga’ Pan 
U.v. Mi Kyu (1) and Ma Fan Nyun v. Ya 
“Hla Sein (2). Tn the latter of these two cages 
it was held that euch gifts are merely son” 
tingent, not actual, and that the property 
so given remains absolutely at the disposal 
of the parents for their lifetime, the rules 
for such gifts ‘operating not as between 
conor and dcnee, bit as. between the doneg 
and his eo heirs, and “affesting only the | 
partition of tke estate on the parents’ death, 
Sueh gifts wcu'd teer, therefore, to be mainly, 
if net entirely, a mere apportionment of 
inheritacce and not gifts in any striot sense 
at all, 

The question then arises whether the 
effect of the only’ other kind of gift which 


(1) S. J. L. B. 80. 
: Pe 80 Ind, Cas 665; 8 L. B. R. ii 8 Buy, L-T, 
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is exgepted from the general rule as to 
delivery of possession, namely, gifts’ by 
grand-parents , to grande-hildren, is similar 
‘to’ that of “Shinbyn” gifts. Both are 
gifts to potential heirs, and the objeat of 


* -gifts to grand-ehildren is obviously a matter 


of inheritance; the intention of such gifta 
boing apparently to seoure that the grand- 
shildren who, being presumably younger, 
might ‘fare badly in sompetition with their 
elder unsles and aunts, shall receive susah 
share of the inheritanes as the grand parents 
consider fair. 

Seotion 3 of the &th book of Manugye says 
that, “if parents from affeation have made 
gifts to their ehildren, ao -long as those 
hildren are alive if the parents take bask 
the gifts they shall-be entitled ‘to do so,” 
‘and a similar rule is laid down generally ag 
applying to gifts made from: affeation in 


section 9 -of the 2nd book of Manugye, 


whish says:': “Property given through 
affestion may be ‘taken baok if the property 
given is still in existenee but if it has 
, been used up. and has disappeared, then, 
” beeause, the original property is no longer 
“Sn -‘existense, it shall not be taken 
baok, A 

- These rules apoly even to gifts made 
by strangers and to cases where possession 
has ‘aotually been transferred, so it seems 
‘olear that there can be ‘nothing repugnant 
‘to the prinsiples of Burmese Buddhist 
Law in applying them to gifts where the 
‘parties are relatives and to cases where 
‘possession has not been transferred, and, 
aa I have already vointed | out, they are 
expressly applied to “Shinbyu” gifts which, 
‘being to dome extent at least gifts made 
with a view to spiritual advantage, might 
‘have been expected to be sagdd from their 


‘eperation, 


There is, therefore, in fig opinion, every 


‘reason to believe that gifts made by grand- 


`> “parents to grand: ohildrep, like gifts made 


‘by parents to sons entering the priesthood, 

are merely contingent gifts, and that the rules 
for such gifts are intended to operate merely 
‘ag rules of inheritanse and do not give 
the donee sny claim’ as against the donor 
“ “during the latter's lifetime, 

£ This view seams to be borne ont by the 
referenees to sush gifts in tho extracts from 
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Digest, where the rules for anah gifts are 
slearly regarded as rules of inheritanes, and 
by the heading of the 104h book of Manugye, 
in whish those rules cesur, as “The Law of 
Inheritanee.”” . 

I see no reason, thefefore, to believe that 
sush a gift by grand-parents as is alleged® 
in thelpresent oase would give the grand-ehild 
any right to sue the grand-parent for posses- 
sion of the property given, and I hold that 
the appellant’s suit as framed, that is as 
a suit by a grand-shild as against a 
grand-parent to obtain possession of property 
given bub nevertheless retained in possession 
would not lie, 

It is, unnesessary, for the purposes of the 
present suit, to determine whether such a 

‘pitt? would give the ap ellant sueh an 
interest in the property as would entitle her 
to redeem a mortgage made “by her grand- 
mother, sinee in this suit appellant did not 
slaim to redeem*the mortgage. 

It is unnesesaary also to deaide whether, 
now that section 123 of the Transfer of 
Property Ast is in forse in Upper Burma, 
a registered and attested instrument would 
be nesessary to validate sach a gift, sinse 
the transaction with whieh this suit deals 


took plase long before that section was ` 


brought into forse, 

I fail to see that appellant,- who obviously 
framed her suit with a view to avoiding 
redemption, ought to have. been direoted 
or allowed to amend her plaint so as to 
sus for redemption sinse .sush :amendmeént 
would have converted her suit into one of 
an entirely different sharaster in respeat 
of ‘a different cause of astion and would 
have involved the trial of an entirely different 
set of issues. 

I find that, under Burmese Buddhist Law, 
the gift whieh appellant set up, even if 
proved, wonld not give her the right of 
astion whish she olaimed and, therefore, I 
eonfirm the deeree of the lower Appellate 


Oourt dismissing her suit with costs. 


The appeal is dismiased with oosts. 


. Appeal dismissed 


the Dkammathats, collested in‘ seation 256 of - 


the frst Volume of the Kinwan Mingyi’ aoi 
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MADRAS HIGH COURT. v.. 
SEGOND-OIVIL Appeat No. 508 or 1919, . : 
-July.30, 1920.. 
Present :-—Justise Sir Abdur Rahim, KT., 
and Mr, Jasties Oldfied. 
> DWIVANAYAGA PADAYACHI— | 
ê DerENpaNT No, 1——APPELLANT 
VETSEUS E 
MUTHU REDDI AND OTAERS—- PLAINTIFFS 
AND Derenpant No, 2——Rusponperte. 
Transfer of Property Act (IV of 1882), s. 6 (h) (2)— 

Contract Act (IX of 1872), 8. 23— Transfer for wnlaw- 
ful or immoral purpose— Purpose achieved —Transferror, 
whether can dispute nature of transaction, 
A person who enters into a transaction for an 
immoral or unlawful purpose is estopped from 
disputing the transaction, if the immoral or unlawful 
purpose for which it was entered into has been 
carried ont. In such a case the Court will not 
interfere at his instance to relieve him from the legal 
effects of the transaction. [p, 1008, col. 2.] l 
'“ Section 6 (h) (2) of the amended Transfer of 


Property’ Act has not altered the law in India inthis | 


respect, [p. 1004,-col, 2.) 4 

Sesond appeal against the decree of the 
Ooart of the Additional Temporary Sub- 
ordinate Judge, Cuddalore, in Appeal Suit 
No, 5 of 1918, (Appeal Suit No, 143 of 1918 
on the file of the Distriet Court, South 
Areot), preferred against the desree of the 
Court of the District Munsif, Panruty at 
Cuddalore, in Original Suit No. 220 of 1917, 

FAOTS appear from the judgment, 

Mr. K. 8. Krishnaswamt Atyangar, for 
the Appellant.—Whatever may be the law 
in England as to transfers for immoral purpose 
whieh has been perfected, Counts in India 
shonld be guided by sestion 6 (A) (2) of 
the Transfer of Property Act. That section 
makes no reservation in the ease of transfers 
where theimmoral purpose has been achieved. 
Sush transfers are ab snitio void and entitle 
the parties to slaim to be restored to the 
status quo ante, . 

Mr, O. Fadmanabha Atyangar, for the Re- 
spondents,-The law on the subject is laid 
‘down in Ayerst V. Jenkins (1) and bas been 
followed in a number of oasea in India. 
‘Section 6 (A) (2) of the Transfer of Property 
: Aot does not lay down sa different rule, It 
only deslares that transfers for immoral 
purposes are void, but it does not deslara 
explisitly the position of parties who are 
particeps criminis. Fhe English rule has to be 
applied: to sush persona slaiming retrangfer. 

(1) (1878)16 Eq, Cas, 276; 42 L, J, Ch, 690; 29 L. T. 
326; 2WARM878, © 
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: Aspug Raunis, J.—There dan bo no’ donb 

that the settlement, as it is called, Exhibit B, 
was made with the objeat and in sonsidére- 
of the donee cohabiting with the settlor, 
This san be plainly inferred from the tetms 
of the dosument itself. The plaintiffs, who 
are usufruotuary mortgagees of the property, 
obtained the mortgage from the dones, 
Sadachi Ammal, The first defendant, who 
is tha appellant before us, is the settlor, 
His oase is that the settlement or transfer to 
Sadachi having been made for immoral 
consideration, the transaotion is void alto. 
gether and the plaintiffs ean haye no 
title under the mortgage exeeuted by Sadashi 
Ammal. c 

- The fasts are that this woman was kept 
by the first defendant who made a gift of the 
property to her with the objeot that she 
should gontinue to be his mistress. She did 
in faot remain in his keeping and lived with 
him as contemplated by Exhibit B, and to 
that extent, therefore, the immoral purpose 
whieh the donor had in view was attained. 


It is well established that when a transaetion “ 


is entered into for an unlawful or immoral‘ 
purpose and that purpose has been 
achieved; the Court. would not interfere at 
the instanse of the particeps orimints to 
relieve him from the legal effests of the 
transaction. In the desided oases it 
is well-settled that a person who entered into 
such a transaction is estopped from disputing 
the nature of the transaction, if the immoral 
purpose for which it was entered into hag 
been carried out, 

The leading authority on the law on thi 
subject is the ease of Ayerst v, Jenkins (1), 
The entire law is elaborately diseussed in the 
judgment whioh waa delivered by Lord 


Selkorne, L. O for the Master of the Rolle, 


and he sume up’ the, propositions which are 
established by the authorities at page 282, 
Then he proseeds to point out the distinetion 


.between oases of exeontory oortraots and 


executed sontracts. He saya: “In the present 
ease relief is sought by the representative 
not merely of a particeps crimints but of a 
voluntary and sole donor on the naked ground 
of the illegality of his own intention and 


‘purpose, and that, not against a bond or 


covenant or other obligation resting in fieri, 
but against a completed transfer of spesifie 
ebattels, by which the legal estate in those 
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chattels was absolutely .vested in trustees 
ten years before the bill was file’, for. the 
sole benefit of the defendant,” He states 
further on: Bat the voluntary gift of part 
of his own property by ove rarttcsaps criminis 
0. another, i i; in*itself neither fraudulent nor 
prohibited by law, and the present is not the 
ease of a man repenting of an immoral 
purpose bafore itis too Jate aud seeking to 
recall, while the objest is yet unascomplish- 
ed, a gift intended as a bribe to iniquity. If 
publio polisy is opposed (as it is) to vice 
and immorality it is no less true, as was 
said by Lord Truro in Benyon v, Nettlefold (2) 
that the law, in sanctioning the defense of 
 particeps criminis’ does so ‘on the grounds 
of publie polisy, tiz., that those who violate 
the law must not apply to the law for 
protestion.”.’ -Then, referring to a dictum of 
Lord Chancellor Campbell in Coulson v, 
Allison (3) and adeoree of Vice-Chancellor 
Stuart | in Woottcn vy. “Wootton, he observes 
that: “lt may be that the door of this 
Court is not closed against persons repenting 
of such an unlawful sonnestion and desirous 
e of extricating themselves from fettere whish, 
‘if relief were refused, might prastically bind 
them to it.’ The sase referred to here is 
one of mutual settlement made. on the 
oecasion of a fistitions marriage, and the 
observation in this part of the judgment 
applies to oases of exesuted transfers for 
an unlawfol purpose in whieh the Osdurt will 
interfere to relieve the transferor but only 
when the unlawfal or immoral purpose has 
not been accomplished and the transferor 
repents of his astion in time. The law as 
propounded here has been followed in India 
“in many eases but it is enfisient to refer 
to only some of them (Sddlingappa v. 
Hirasa (4), Petherpermal Olietty v. Muniandy 
Servat (5), Ram Sarup v, Kishan Lal (6), 
Thast Muthukannu v, Shurraugavelu Pillai 
(7) and Tayaramma v. Sitaramasami Naidu 
(8).] It is, however, argued.by the learned 

(2) (1850) 3 Mac. & G. 04; 20 L. J. Ch. 186; 15 
Jur. 209; 87 R. R. 25; 42 E. R. 196. 

(8) (1860) 2 D. F. & J.625; 3 L. T, (N. s ) 763; 129 
R. R. 176; 45 E. R. 728. 

(4) 31 B. 405; 9 Bom. L. B. 542. 

(5) 35 0. 551 (P. O.): 1% Bom. L. R. 590; 12 0. W. 
N. 562;5 A. L. J, 290; 7 O. L. J. 528; 14 Bur. L. R. 
1C8; 18 M. L. J. 277; 35 I, A. 98; 4 M. L. T. 12;.4 
~ B. R. 266. 

(8) 29 A. 327; 4 A. L. J. 306; A. W. N. (1907) 76. 

_, (7) 28 M. 413; 16 M. L. J. 285. 

48) 28 M. 613; 10 M. LJ. 214, 
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Pleader for the appellant that section 6 (A) 
olause (2), of the amended Tranafer.of Property 
Act has made a differenes i in the law in this 
country. «That sestion says that “no ‘transfer 
san be made for an unlawful objest or o0- 
sideration within the meaning of sestion 23 
of the Indian Contrast Ast.” The argument 
kased on this elau3e is that the tranafar for 
sush an objest or sonzidaration is ipso facte 
void and, therefore, thetrausfersr cau come 
to Oourt ‘aud ask its aasistanoa in gatting bask 
the proparty. I do not think that sush a 
far reaching effeet as the annulling of 
an established rule of law as laid down in 
Ayerst v, Jenkins (1) and followed sonsistent- 
ly in the Indian Courts sould have baen 
intended by this olause, It may be pointed 
ont here that, so.far as the amerdment goes, 
that is, the hanging of the words illegal 
purpose” into “unlawfal objection”, its sole 
cbjest was to amend the law on a minor 
point with respsstto an aotionable alaim. 
It would hava Peon far from the objeot of 
the Legislature to think of modifying the well- 
established rules.of equity as propounded in 
Ayerst v. Jenkins (1), by an indirest amend- 
ment of this nature. However that may be, 
the words of this olause do not neaessarily 
bear out the extrame sontention of the 
appellant. That slause does not lay down 
ic what classes of oases the Court will. or 
will not assist a person ` particeps criminis, 
all that if says is that a transfer for an 
uolawfnl sonsideration cannot be made, 
The language is oertainly not very. happy, 
but all that was intended was that the Court 
will not enforee a transfer whish would have 
the effeot of carrying ont its unlawfal object. 
That ia quite consistent with the well 
established dootrine .of law already referred 
to. But we do not see that a further 
inference can be drawn that a person who 
made such a transfer for an immoral con: 
sideration, and who has achieved hia.objest by 
that transfer oan say nowe “I have achieved 
my unlawful and immoral objest and the 
Court must give me bask the property.” 
That would be going direstly against the 
polisy which this very slause seeks to enun- 
siate. We must overrule this» contention and 
the appeal must be dismissed with costs. 
OurF.exp, J.—I agreeeand only desire to 
notiga one of the grounds of the lpwer 
Appellate Oourt’s. deaision. The lower 
Appellate Court held that the suit dooument 
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was exeonted in sonsideration of fature 


eohabitation betwean the first defendant and 


the second defendant, but it went on to hold 
that aueh an agreement was not for an im. 
moral purpose, besause sonoubinage is not 
usually regarded as Mmmoral in the easte to 
which the parties belong. We do not think that 
that is a proper test. Itis not suggested. by 
the lower Court that there is any question 
of conoubinage in this oase being regarded 
as equivalant to marriage and no reason has 
been shown why we should so regard it. 
The lower Oourt was not at liberty .to rely 
on the sentiment of coe seation of the come 
munity as desisive with referense to a matter 
of ordinary morality. On sush a matter, the 
law must have regard to the sense of the 
community as a whole, 
M. O, P. 


Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIs- 
SIONER’S COURT. 

Seconp Oivit Appeat No. 259 cr 1919. 
January 5, 1929, 
Present: — Mr. Heald, A. J. O, 
MAUNG NGA—ApPELLART 
versus 
MA PYU— RESPONDENT. 


Buddhist Law, Burmese—Divorce, suit for, frame of 
«Partition, whether. must be prayed for, along 
with divorce. k 


* 
* Suite for divorcee under the Burmese Buddhist Law 


` . should ordinarily be framed and tried as suits for 


one or other of the three kinds of divorce permitted 
by that law, or for one or more of those kinds of 
divorce in the alternative, and the question of the 
existence or status of the property to be partitioned 
between the parties should be left to be decided 
a the decree for divorce has been given, [p. 1008, 
col, 1.j J 

. When once’it has been decided which of the three 
forms of divorce is: to be granted, there can be ‘no 
doubt.as to which. method of Baca is eS “ue 
adopted. [p. 1007, col, 2... - 
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Mr. L. Pillay, for the Appellant. 
Mr. S, Mukergee, for the Respondents, 


JUDGMENT.—Appellant and respondent 
had been husband and wife for some eight 
or ten years and respondent sued for 
diyorsa on the ground that appellant ‘wag 
addiated to drink and to gambling and 
threatened and ill-used her. She alleged that 


there was no jointly acquired property and - 


claimed divores as by mutual  osonsent, 
that is, onterms of her being allowed to 
take bask her own separate property, 
said that of her separate property a honse 
and a eart and two bullocks were in appel- 
lant’s possession and that she proposed to 
sue him separately for possession of them, 
She admitted that there were certain 
presumably joint debts but she did not say 
whether or not she proposed to undertake 
liability for half of those debts. 


Appellant -objeeted to the divoree and 


denied the ill-treatment. He denied tbat 
there were any debts and zaid that the 
house, eart, and bullosks whieh respondent 
claimed as her separate property were really, 
jointly acquired property, that there was also 
other jointly acquired property. consisting 
of another houee, two pieces of land and 
the produee thereof, besides Rs. 300 in money 
whioh was in respondent’s possession, He 
said further that he had had to sell the eart 
for Rs. 45 to defray his expenses in sonnea- 
tion with the suit, 

The Trial Court dismissed respondont’s 
suit on tke ground that it was proved 
that there was jointly acquired property and 
that respondent could not aue for divorce 
without slaiming partition of that property. 
The learned Judge also expressed an opinion 
that the oruelty proved or alleged was not 
sufficient under Burmese Buddhist Law to 
justify divorce, 


Respondent appealed, and the lower Ap- 
pellate Court held that ‘the Trial Oourt was 


not justified in dismissing the suit on the: 
ground given, and,” finding that cruelty: 
sufficient to warrant a divorcee as -by mutual: 
eonsent was proved, gave respondent a decree: 


for divorce and remanded the oase to the 
Trial Court for an enquiry about the jointly 
* acquired property. Naturally, the respondent 


who'had got all she claimed, namely, a divorce. 


as by mutual consent, and who had already 
in her plaint’ said | that sho .-did. not allege 


She. 


o 


10668 : 

MAUNG NGA Y, MA PYU. 
that there was. any jointly acquired | pro- 
perty, did not take any further trouble in the 
matter, and the Oourt holding, quite wrong- 
ly of sourss, that the burden of proof was 
onher, found that it was not proved that 
there was any jointly acquired property. 

* Meanwhile, ‘however, the appellant had 


appealed tothis Court against the lower Ap- 
pellate Court's desree granting respondent a 


divoree, 
His grounds of appeal are as follows :— 
(1) that the lower Appellate Court was not 


eompstent to pass a desree for divoree until a’ 


firiding had been recorded on the question 


whether or not there was jointly- aoquired 


property; . ; 
(2) that respondent’s suit, being a suit for 


bare divorce without partition, was not main- 


tainable, and 

(8) that there” was no See of 
eruelty as would warrant a deoree for 
divores. L œ 


I -haye read the resords and heard the 


learned -Adyoostes on both sides. | 

‘The ease seems to me to illustrate ~ the 
jneonvenience of the view whish has been 
held by this Court, that under Burmese 
Baddhist’Law, no ‘suit for divoree without 


partition of propertyilies. That view was last’ 


affirmed in the ease of Mi Saw Bwin v. Nga 
San Nyun (1),inawhish the Privy Couneil’s 


ruling in Maung Pe v. Ma Lon Ma Gale 


(2) was disonesed’ aid an attempt was made 
to show that it did not afiest the previous 
ruling of this Oourt in Nga Oh Nyo v. Mt 


` Myo Tu (3). That attempt was not, in my 


opinion, sucsessful. Their Lordships of the 
Privy Counsil were dealing ‘with & oase in 
whieh the husband 
bare divorce against his wife and then filed 
a separate baib for partition of the property. 


In the latter suit it was desided by the 


Ohief Court of Lower Burma that he sould 
not suseeed besause be’ gould have sued for 
partifion at the time when he sued for 
divoree and. that, beoause he failed at that 
time to obtain the leave of- the Court under 
Order LU, rule 2, to institute a separate 
suit for- partition, he -sould not be allowed 


(1) 28 Ind. Oas; 801;-U. B. B. (1914) II, 32, 


8A. L.J. 739; 140.4. J, 15; 13 Bom. L, R. 464; 21 
M. z J. 749; 38 O, 629; (1911) 2 M. W. N, 897; 4 

. T. 168; 10 M. L, T. 479; 881. A. 140 (P, 0.) 
3) 8 Ind; Oas, 477; U. B. R. (1910) I, 30, 


susah 


obtained a deeree for 
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to institute such a suit, The Privy Couneil 


set aside this decision on the ground that. 


“the eanse of action for, the divorse was 
the miseonduct of the wife, bat the sauze 
of action for the partition was the divoree 
of: the wife founded orf that misconduct.” 

Their Lordships went -on to say that, ‘the 
partition may no doubt betreated as relief oons: 


sequential npon the divoroe and; therefore, 


dealt with in the same suit, but the evidence. 
is different and the ground of divorse must be. 
first and separately proved as a distinst eause 
of aetion before any -question of partition 
aan properly arise. There is, therefore, not 
nesessarily avy hardship on the defendant. 
in severing the two matters. Indeed; it 
may, and generally would, be the .more 
convenient course finally to settle thd 
question of the divores and the missonduet 
before entering upon an enquiry as to parti- 
gion which would be altogether unnesessary 
Sf the deoree wese refused, or would be put 
on a different basis if the miseonduct were 
disproved,” With reference to these remarks 
the learned Judieial Commissioner who dealt 
with the oase of Mt Saw Bwin v. Nga San 
Nyun (1) said that their Lordships “ made 
some general observations in regard to divoree 
and partition whioh probably apply to most 
systems of marriage law, but are not eonsistent 
with the peeuliar provisions of the Burma 
Buddhist Marriage Law.” It is with these 
last words that I venture to disagree. I 
think that there san be no doubt that Sir 
George Shaw read into the texts from sestion 
441 of the. Kinwun Mingyi’ s Digest, on 
which he relied, mors meaning than they 
were intended to bear. The rule that after 
divorce the parties should not re-marry until 
the property had been divided was obviously 
one of sonvenience, not of law. If quarrels 
whish wonld bring in fresh parties were-to 


be avoided, it was olearly desirable that. 


partition shoyld be effested before the diyoreed 
souple entered into fresh cofnubial relations, 


but the extract from Manugye says without. 


ambiguity that the absence of partition ia 
no legal bar to re-marriage, and in view of 
the remarks of the Privy Oouneil as to the 
authority of Manugye made in the ease of 
Ma-Nhin Bwin v, U Shwe Gone (4), there san 


(4) 28 Ind. Cas. 433; 8 L. B. R, l; 7 Bur. Le T. 105; 
16 Bom. L. R. 377; 27 M. L. J. 4; 18 0. W. N. 1194; 


‘ 16M. L. T, 142; 20 0. L: J. 264 41 6. rt IL. W. ei 


(1014) M. W. N, 449; 41 L A, 121 (P. C 
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"1 think be ‘no farther doubt on the point. 
„Further, the Manugye makes the proper 
“procedure lear when it saya that “the 
division san be made according to the terms 
of the divoree.” So far aa the oases whieh 
ordinarily some before the Courts are son- 
eerned, it may be said that in the Burmese 
Buddhist Law three kinds of divoree are 
recognised and all three of them are men- 
tioned in the sase of Mi &aw Bwin v, Nya San 
Nyun (1). These three kinda of divorce differ 
from sash other as to the grounds necessary 
to be proved and as to the effestof proof 
of those grounds on the method of parti- 
tion. - 


The first kind is diyoree for gross miae. 


eonduat of the party sought to be divorsed. 
The ease of Maung Yin Maung v, Ma So (5) in 
thid Court is a ease of that kind, and in such 
a sase the guilty party forfeits all property 
inoluding his own separte property brought 
to the marriage as wellas his interestin the 
property jointly acquired. ° 


The sesond kind of divoree is what is 
generally called divorce by mutual sonsent 
or as by mutual sonsent.” The eases of 


Maung Hmon v. Ma Meik (6) and Maung 


Pyey. Ma Me (7), are eases of this kind, 
In suoh eases the parties eaeh take baok 
what they brought to the marriage and 
ordinarily divide the jontly acquired pro- 
perty equally but there are sertain exsep- 
tions t the rule of equal division in 
respeat of particular property and under 
partisular siréumstanees, see the eases of 
Kin Kin Gyt v. Maung Kan Gy (8) and 
Mi Myin v, Nga Twe (9), 


The third kind of divoree is that in 
whieh divoree ia granted on the petition 


of one party without any grounds exoept. 
the desire of the petitioner for divorse,, 


and without any fault “or sonsent on the 


be remarked, bas “nok been recognised in 


Lower Burma, is the oase of Mi Kix Lat. 


v. Ba Bo (10). The rule of partition in 


(5) U. B. R. (1897.01) II, 34. 

(6) U. B. R. (1904-06) Budd. Law Div. 1. 

U, B. R. (1902.03) Budd. Law Div. 6, 

8) U. B. R. Goron Budd. Law Div. 1. , 
(9) U. B. R. (1904-08) Budd. Law Div. 19. 
(10) U, B, B. (1804.06) Budd, Law Div, 3. 
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respest of this kind of divoros would seem: 
to be that the petitioner relinquished all. 


claim to any share in the jointly. acquired 
property and has to pay all the joipt 
debts. 

Between these three forms of divorse 


there are no intermediate stages or grada. - 4 


tions. 
There are only the three methods of parti. 
tion mentioned, namely :— 


(1) forfeiture of all property by the guilty 
party ; 

(2) equal division subject to the rules 
for partisular property. and a partisular | 
relationship between the parties ; ; 


(3) forfeiture of all interest in the jointly 


acquired property to the patry diyorsed, 


This being so, it is slear that when onos 
it has been desided whieh of the three- 
forms of divorse is to be granted, there 
gan be no doubt as to whieh method of: 
partition is to be adopted. There is, there- 
fore, no reason whatever why a` suit for’ 
any partieular form of divorse should not 
be instituted and deeree without any. 
referenee to any property which the parties 
may possess and why the partition of the 
property should not be left to be made 
as Manugye anys, ‘ascording to the terms 
This was doubtlidss what | 
their Lordships of the Privy Couneil had ` 
in mind when they said that the enquiry ` 
as to partition “would be put on a differ-` 
ent basis if the misconduot were disprov- 


- ed,” 


It seems nesessary, however, to note, in 
view of oases whioh have resently been 


before me, that it would not, in my opinion,‘ e 


be open. to the Court to desree a divores, 
say, of the sesond kind, on a suit by a: 
party who olaimpd a divorae of the first- 


: kind unless that» party consented to acsapt 
part of the other party. The leading- 
sase of this kind of divyoree, whieh, it may. 


susah a deeres and it would be still leas 
open for the Court to give a desree of the 
first kind against a wife who sued for a 
decree of the first kind where the 
husband had not sued for diyoree ` at 
all, 

For the reasons set forth above I ventura 
with all respest to suggest that itis not 
trge that the observations of the Privy 
Counsil in Nga Pe's case are not eonsistent 
with the partieular provisions of Burmese 
Buddhist Law and sannot be applied ibo 
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those provisions: On the sontrary, I think, 
that it would tavoid delay, whish in auch 
matters is partieularly inconvenient, and 
would also avoid mush oonfusion of issues, 
if suits for diyoroe were ordinarily framed 
and tried’ as suits for one or other of the 


*thres kinds of divoree spesified above or 


for one or more of those kinds of diyorsa 
in the ‘alternative, and if questions of the 


existence or status of the property to be - 


partitioned were left to ba decided after 
the deeree for divorse had been given. I 


see no reason, therefore, to believe that a 


deeree for divorse ought not to be passed 
until a finding’ has been recorded on the 
question, whether or not there was jointly- 
asquired property, provided that that desrea 
be read, as the lower Appellate Court's 
decree in this ease was evidently intended 
to be read, as a desree for a partioular 
kind of divorse, that kind’ bring in this 


ease divoree of tha second kind, whishe 


was slearly what the respondent intended 
to olaim. 


This finding disposes ‘of the first ground of 


: appeal, 


As for the sesond ground, I see no reason 
to believe that. if the respondent’s suit 
was, as appellant alleges, a suit for bare 
divoree without partition such a suit would 
not lie. I have given reasons for tbis 
opinion iñ eonsidering the frst ground and 
all that I need now say is that the decision of 
the Privy Council in Nga Pe’s case eseme 
to me to suggest strongly that sush a svit 
would lie. 


e Theo third ground deals with matters cf- 


efact and evidence on whieh the two lower 
Courte are at variance. The evidenee is 
almost entirely that of persons who might be 
expested to be favourably disposed to appel- 
lant. His own sister’ gave. evidense of his 


< goming to her house and abusing respondent 


and attempting to assault her, Another 
sister or cousin living in the same house gave 
similar eyidence-and said that he sharpened 
a'da and threatened to kill them for taking 
her into their house. She is the wife of a 
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pensioned Extra Assistant Commissioner and 
her evidence is presumably trustworthy, » 


Still another relation living in the same 
honse gave similar evidence, 


respondent took-refuge in his house and’ 
appallant came there drank and abused her,” 
About a month later again appellant same 
there again and used filthy abuse to res- 
pondeni. This witness also said that he had 
often seen appellant drunk, 

Appellant oalled no evidencs and ‘did not’ 
even go into the box himself to deny the - 
allegations made against him. 


Oa this evidence [think that the lower = 


Appellate Court was right in holding:‘that the 
respondent was entitled to a divorce as by’ 
mutual sonsent and in giving her a deores | 
forsuch adivoree. Suoh a decree, às I have ` 
already said, normally involves eash party’s ` 
taking bask the property whieh he or she 


brought to the marriage and an equal division ` 
of the jointly-actuired property, bat in this. 
< particular oase there was no need for the 
lower Appellate Court to frame issues as to - 
All that. was. 


what property there was. 
necessary was to give a desree-. for divoroe . 
as by mutual sonsenf and to leave the 
parties either to divide any property thera. 
might be amieably or to sue for parti-- 
tion or resovery of any property to whieh he . 
or.she might claim to be entitled as a result 
ofthe divorse, 

I, therefore, sonfirm the desree for divorce 
as by mutual oonaent, but set aside the lower 
Oourt’s order remanding the cage for trial of 
further issues. 

I note that the lower Appellate Court's 
order granting a cortifisate under sestion 13 


of the Court Fees Act was illegal, in view of 


the fact that the order of remand did not 
sover the whole of the subjest-matter of the 
nuit, and that if tHo Court-fee has been 
refunded to the respondent it should now be 
recovered from her, 

- The appellant will pay the respondent’s 
soile ‘throughout. ` o 


Decree confirmed, 


æ < 
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Maung Yun, ' 
an Advosate, said that on one occasion ' 
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Account, settled, when may be re-opened— 
Undue influence—Compound interest —Acquiescence 
—Interest after institution of suit, when may be 
aiwarded— Discretion of Court, 

Settled accounts between two parties may be re- 
opened on the ground of substantial error or frand ; 
the existence ofa fiduciary relation between the 
parties is not necessary. 

Ib is open to a oreditor to ask his debtor to execute 


documents ina particular form, and the fact that a- 


creditor writes to his debtor’s servant to obtain his 
master’s signature to that form does not raise the 
inference that undue influence was to be used. 

Where accounts contain clear a@d specific entries 
of compcund interest, and they are accepted by the 
debtor without any cbjection on his part, it is a 
reasonable inference that he has agreed to pay 
compound interest, 

The award of interest after institution of a suit is 
within the discration of the Court and where, through- 
out.the whole period of the dealings between the 
parties, compound interest has been charged and the 
total amount of such interest exceeds one-third of the 
amount of the claim,a Court would be justified in 
refusing future interest. A BHAGWAN Bars SINGH 
v, Damoparat Josar, 18 A. L., J. 100; 42 A 280 20 

omm mee, suit for rendition of—~Papers necessary for 
preparing account with plaintif and not produced, 
effect of —Suit, whether maintainable, 

After the removal of a Naib of a Zemindar from 
his office the Zemindar brought a suit against him 
to render an accoant for a certain period of his 
management ; ib was proved that the papers relating 
to that period had been taken away by the Sadr 
Naib of the Zemindar, and the defendint urged 
that it was impossible to prepare the account 
without those papers which tho plaintiff would not 
produce : 

Held, that the suit was*not maintainable, C 
JATINDRA Nata Dutra v. Suresh HANDRA Ray, 
2140, W. N. 922 161 
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OT. : | 


bank ahad 


1879—V. See BOMBAY DAND Revence Cops. 
1879—XVII, See Dexxaan AGRicULTURIStTs 


RELIBF ACT, 
—— 1901-—ITI. See Bomsay DISTRICT MUNICIPAL 
Act, . 
Acts -(Local)—Burma. 


—%- 1839--III. See Burma MUNICIPAL ACT, 
Acts--(Local)—C., P, 
1393—XI, See Q., P, Tenancy Act, * 


e prescriptive 
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Acts—(Loca)—Madras, 


Ret 1864—Ile See MADrAS Revexvue Recovery 
ACT. 

1864—1V. See Mapes District MUSICIPALI- 
TIES ACT. 

1884-—V. See MADRAS | ocat BOARDS Act, 

1908 — 1. “ See MADRA- Est:tes LAND Act. 


Acts—(Local)—Punjab. 
1887—XVI See FU“JAB TENANCY Act. 


OY 


1912-—V. See PUNJAB COLONIZATION OF 
, GOVERNMENT LANDS ACT. 

—— 1913-—I. See PUNJAB PRE-EMPTION ACT, 

a J914—I, See PUNJAB Excise Act, 

—— J818—V, See RESTRICTION oF HABITUAL 


OFFENDERS ( PUNJAB) ACT, 


Acts—(Local)—U. P, 
1991—-11, See AGRA Tenancy Act, 
Regulations. 


Reg. 1889—Ill. See Upper Burwa LAND AND 
REVENUB REGULATION, 


Statutes. 


1915—-(5 & 8, Geo. V, ©. 61). See QOVERNNENT 
INDIA Act, 


Administration suit—nterrenor, costs of, 
liability for 

Where a third party, without sufficient reason, 
appears and defends an administration suit separate- 
ly. he must bear the costs of so doing, even though 
the plaintiff be unsuccessful in the action. 4 
BOURENDRA Monan Sinna v. MURARI Lan BINHA, 
240. W.N 858 581 
Adverse possession — Service inam — Lands 

disannewed from office—Possession, whether adverse 

to holder of office. 

Where lands attached tothe office of karnam as 
service inam become disannexed f.om the office and 
for a large number of years are enjoyed by a person 
wko does not claim the office as ordinary private 
property, the possession of the lands by sucha person 
for more than twelve years is adverse to the holuer 
of the office against whom that person acquires a 
title to the land Wi Ivarapatzi 
DHANDSHEOTIRAYODU V. VANKAYALA VENKATARATVAM, 
S8 M.L JJ, ni; LL W, 458 E5 
Agent—Agent acting for undisclosed principal— 

Suit against both agent and principal, whether 

maintainable < 

A person contracting with an agent for an undis- 

closed principal is at liberty to sue either the agent 
or the principalor both under the tontraot. 
_ Exception 1 to section 10s of the Contract Act 
applies practically to any sale of any moveable 
property by any person in any kind of possession, so 
long as that possession is by consent of tie owner 
and the transferee acts in good faith, 

Plaintiff purchased in good faith adiamond ring from 
defendant's agent which the defendant had entrust. 
ed to the latter and pid the price to the agent. ‘he 
agent was subsequently convicted of breach of trust 
in respectof the ring atthe instance of the defend- 
ant. Plaintiff sued defendant for delivery of the 
ring or for its price : 

Held, that the oase was covered by the First Excep. 
tion tc section 108 of the Contract Act and that the 
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plaintiff had obtained a good title to the ring and her 
suit must succeed U B DiLABDASS v, Ma Win, , 
20 BR Isa 217 C65 
Agra Tenancy Act (11 of 1901), S. 10 

—Khudkusht land, mortgage of—Ex-proprietary 

rights - Rent, ute of, fayable, 

A person who owns Ahudkasht lands in a village 
has the right to make a usufructuary mortgage of 
those lands, and after the mortgage he becomes an 
ex-proprietary tenant of the khudkasht land which he 
had cultivated for more than twelve years, and 
under the law heis liable to pay only łths of the rent 
whichis paid ordinarily in respect of non-occupancy 
holdings A BALURO “SINGH v. CHAAIL BEHARI I AL, 
IS A. Le J. 944 688 
ss. 164, 201— Co-sharer, suit by, for 

profiis— Khewat, amendment of, during pendency of 

suit—Amendment, effect of : 

P,a recorded co-sharer, brought a suit against D, 
to recover his share in the profits of a makat for 
the years 1912, 1413 and 19i4 and obtained a 
decree in part. Both parties appealed to the 
District Judge and, during the pendency of the 
appeal, D. obtained an order from the Revenue 
(Court directing the removal of P’s name from the 
khewat, whereun$on the District Judge, treating 
the order of the Bevenne Court as if it were a 
decision of a Civil Court such as is mentioned in 
the last clause of section 201 of the Agra Tenancy 
Act, dismissed the claim in tote. Ih second appeal: 

Held, that the decision of the District Judge was 
wrong, as he was not entitled to go behind the 
record, or to take into consideration the subsequent 
amendment of the khewat which did not operate 
in regard tothe years in suit, but operated only 
from the date on which the order directing the 
amendment was passed. A Lacuman PRASAD v, 
SAITABA KUNWAR, t8A L, J. 1003; 2 U. P, L. R. iA.) 
386 639 


Appeal, Civil :— 



































See Civin Procepure Cope, s. 2 (2) 232 
, 3.47 523 

, 8, 104 421 

<, 8, 116 BII 

ga —~ —, OKAN, r.2 230 

See COMPROMISE 787 
See Court- FEE 667 
See LETTERS VATENT (Bom.) ct. 15 533 


Finding accepted by appellant — Appellate, 

Court, whether can ĝo behind finding 

Wherea finding of the Trial Court is accepted by 
the appeljant in his grounds of appeal, the Appel.ate 
Court has no power to go behind that finding ‘lhe 
fact that the appellant’s Counsel was careless in 
drafting the grounds of appeal makes no difference, 
L WADHAWA SINGH V. SUNDAR SINGH 
Plea of minority not taken in Trial Court, 

whether permissible in appeal. : 

A plea as to the incompeteney ofa plaintiff, who 
describes himsel: as a minor suing through his next 
friend, to be a mutwallt of a wakf on account of his 
minority, which is not taken in the Gourt of first 
ingtance nor mentioned in the petition of appeal, 
cannot be raised for the first time ia the course of 
argument in the appeal, N HANSKUARBAL v. IMAM 
AL 
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Appeal, Criminal—Presentation tu . wrong 
Court--Subsequent presentation to proper Court 


ebeyond limitation — Extension of limitation. See 
LIMITATION ACUT, 8 5 59 


Appeal, S2cond:— 

















See ÜIVIL PROCEDURE KODER, 8. 20 (c; 2 
mawanan ~3 103 188, 192, 
a 1 “83 
p sa „O Vir] 

= JO, XJ, r. 22 793 
See LIMITATION Act, s 2) 709 
See MALICIOUS PROSECUTION 973 
See RES JUDICATA ` 316 





Finding of fact ~Suit, whether collusive and 
fraudulent—-High Court, interjerence by. 

A High Court is not entitled, in second appeal, 
to go behind the findings of fact arrived at by the 
District Judge which do not result from the 
misconstruction of a document or the misapplication 
of law or procedure. 

Where the question is whether a suit is collusive, 
the High Courtis bound by the finding arrived at 
by the first Appellate Court on that point, L Sagu 
w, BUDHA 885 
Point not involving question of law, whether 

can be raised for first time. 

A. point which does not involve a pure question of 
law and which was not taken inthe lower Courts, 
cannot ba taken in second appeal. © NILRATAN 
Mirra v ABDUL Goror Gaz, 340. L.J 76 

= Point of law, whether can be raised for the 

first time. 
4. Uourt of second appeal is not bound to enter- 
tain a question of law raised for the first time in 
second appeal, this can only be done by the 
permission of the Court, te, the Court may take 
the point of itself, or, if persuaded that for 
some good cause a vital point has been over- 
looked in the proceedings in the Vourt below, it 
may permit the point to be argued. A SHE9DHAN 
Kurmi v BALKARAN KURMI, i8 A. L. J. 1033; 2 
U. P. L. R. (AL, 39: 


Appeal to Privy Sauncil ta criminal cases 
—-Pardon, grant of, toaprellant, whether sufficient 
reason for not entertaining appenl—Sedition, law of, 
application of, to newspaper articles —Question of 
jact—Privy Council, whether will interfere with 
conclusions of local Courts ~Penal Code (Act XLV of 
1856. ), 3. 124 A. 

Where an appeal in a crimiual case is pending 

. before the Privy Council anda free pardon is 
granted tothe appellant, this efitself is a sufficient 
reason for the Board declining to entertain the 
appeal, 

Once it appears thatein a trial for sedition the 
principles of the law of sedition have been rightly 
understood by the Tribunal in India, the question 
whether those principles have been properly applied 
to the facts of the case is so much in the nature 
of a question of fact and depends so largely upon 
local conditions thatit ig difficult for the Board to 
interfere og this ground with the conclusions 
arrived at by the Courtin India P G Kati Nata 
Roy v, Huperor,19A L 7.5; 83 C. L. 4. 124; 40 
M. L J. 101; 18 L. W. 258; (1921) M, W. N. 4% 20 
M. L. T. 142; 22 Cr, L, J, 129; 2 L. 34; 25 C, W.N. 
TOL 641 





w r 


GENERAL INDEX, 


1011 


Arbitration—-dyreoment in cuntruct lo refer 
disputes to arbitration— Arbitrators, power of, to 
decide what are terms of contract, 

Whore by the terms of a confract,—in this 
case an Ajivice Note,--it is provided that any 
dispute whatsoever arising on, or 
contrach should be referred to arbitration under 
the Rul-sof the Bengal Chamber „of Commerce, 
for the tine baing, for dacision, 
decision should be accepted as final and binding 
on both parties to the Advice Note, it is within 
the authority of ths arbitrators under a sub- 
mission mude to them to decide what are the terms 
of the contract, and whether or nota particular 
term was inoluded in ths contrast as originuily 
made. © Inthe matter of AN ARBITRATION BETWEEN 
BAIJNATH KALOORAM & ALIBHOY MaAHOMED, 24 C W, 
N. 567 : 439 


Agreement to refer, binding effect of— 
Contract, provision in, torefer to arbitration— 
Notice of intention to refer—Full period not given, 
effect of —Award, enforcement of —Duty of Court, 

An agreement to submit to arbitration involves 
a submission signed by both parties, but an agree- 
ment to sabmit, provided it isan agreement, may 
be collected from a series of documents, even 
though connected by pirol evidence, aud the 
sigaature of any documente forming part of the 
agreement is sufficient to bind the party signing 
to the submission contained in the agreement. 

A coutract was entered into between a firm trad. 
ing in cloth at Oawnporo (vendees) and a firm 
of importers at Delhi . vendors for the sale of cloth 
goods. The contract was in the form adopted by 
the Delhi Pieco Goods Association, and provided 
for the submission of disputes to two arbitrators, 
ona to beappoiated by each party, it being agreed 
that if one of the pirties on baing requested by the 
other pa ty to nominate an arbitrator failed to 
do so within 2'tclear days of the request, the first 
putty would appoiat a sole arbitrator. A dispute 
having arisen the vendors intimated to the vendees 
thei: iatention to appoint an arbitrator and that 
gentleman on 5th February gave notice in writing 
to the vendees toappoint their arbitrator and to 
attend for a final decision on 2th February 
failing which ‘a decision would be arrived at by 
him alone in their absence. The vendees did not” 
appoint au arbitrator, and the arbitrator appointed 
by the vendors submitted his award on the 25th 
Bebruary: 4 


Held, that asthe ,vendees were entitled to 20 
clear days’ notice and gs the award was made only 
19 days from the request to appoint an arbitrator, 
the failure to give the requisite number of clear 
days for the appointment was fatal to the appoint. 
ment and jurisdiction of the venders arbitrators as 
sole arbitrator, and that, consequently, no arbitrator 
had been lawfally appointed with authority to act 
atone within the tsrms of the submission made 
by the parties, and his award was of no legal effect, 

When a Court iaasked to enforce an award, if 
must satisfy itself that the*award is enforceable 
in the same way as a decree would be enforceable, 
if it*were a decree. An award which is either a 
mere declaration of the respective rights and 
liabilities of the parties in respect of a partioular 
contract, or isan attempt to pass a sort of order or 
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decree for specjfic pefformance in a matter in 
which no such decree can be passed in law would 
not be enforceable if it were a decree of Court. A 
UKBAMAL- BANSIDHAR v, BABULAL KEDIA & Co, 18 
A. L. Je 652; 2 U. P, L. B. (A.) 243; 42 A. 525 75 
come Award—Decree in terms of award—Order 
staying sutt—Pinal decree, whether necessary. 

An order staying æ suit is permanent unless the 
order itself provides otherwise by imposing a termi- 
nus. 

Where during the pendency of a suit the subject- 
ulatter of the dispute is referred fo arbitration and 
the suil is stayed, the order staying the suit is suffi- 
cient finally to dispose of the suit, A Srrauss & Co. 
Ly, v. RAGHUBAR Dayan, 2 U.P, L. R. (A) 887319 A. 
la. J. 19 784 





Award not in terms cf reference~Award 
incorporate in decree, effect of—Kes judicata, 
The mere fact that an arbitration award is not 

strictly in accordance with the terms of the 

reference to arbitration, does not render the decree, 
in which the award is incorporated, void for want 
of jurisdiction, and the decree operates as res 
judicata to bar a subsequent suit in respect of the 
same cause of action, © BIBNATH BAHA v. Monesh 
CHANDRA 89 





s order supersediņg, whether can be attacked 
in appeal from final decree. See CIVIL PROCEDURE 
Cong, 8. 105 ` 67 

y reference to— Acquiescence— Award — Juris. 
diction, want of, objection as to, whether can be 
taken. 

The parties by an agreement submitied matters 
in dispute between them to arbitration, but owing 
to their conduct the arbitrators were unable to pro- 
ceed, One of the parties then instituted a suit in 
the Court of the Munsif in respect of certain matters 
included in the submission, as the Munsif had no 
jurisdiction to deal with the entire subject-matter 
of the submission, but the suit was dismissed on the 
ground that it was not maintainable in view of the 
agreement to refer toarbitration which still subsisted. 
On appeal, the dismissal was sot aside and the case 
remanded to the Munsif to take action under para- 
graph 18 of the Second Schedule to the Civil Pro- 
“cedure Code; the Munsif accordingly stayed the snit, 
and formally referred the matter to the arbitrators 
and umpire requesting them ‘to proceed with the 
arbitration: the parties acquiesced inthis decision, 
appsared before the arbitrators end the matter was 
fully litigated before this Tribunal : the arbitrators 
made their award, and au applicatfon to make the 
award adecree of Court was allowed by the Sub. 
ordinat3 Judge notwithstanding the objection of the 
opposite party to the jurisdiction of the arbitration 
Tribunal to deal with the matter, and an appeal 
against this order proving unsuccessful, the matter 
came before the High Court in revision : 

*Held, that the applicants for revision having accept- 
ed the decision of the Munsif, and submitted thom- 
selves to the decision of the Arbitration Court, it was 
not open to them to seek a reversal of the award’ on 
the ground of want of jurisdiction. A SuKHANATH 
Rat v. Nehar Cumann, 18 ALL. J, 614; 20. P. LR, 
cA.) 240; 42 A. 661 801 
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Autrefois acquit, principle of, ‘applicability’ 
of. See ORTMINAL Procepugs Oops, s. 403 207 

Benami transaction——Fraudulent pure 
pose-— Plaintiff, when can succeed—-In pari delicto, 
potior est conditio defengentis. 

Where the purpose of a benami transaction is 
fraudulent a party seeking the assistance of the 
Court in avoiding the transaction must show that 
the purpose did not go beyond the stage of mere 
intention, otherwise the maxim in part delic@o 
potior est conditio defendentis will become appli. 
cable and will prevent the plaintiff from succeeding. 
N Ismar v. Wasupzo, 16 N. L, R 129 
Bengal Alluvion and Diluvion Act 

(IK of 1847), S. 3, scope of—"Changes,” 

meaning of—Map prepared under section, value of. 

The word “changes” in section 3 of the Bengal 
Alluvion and Diluvion Act means, changes bronght 
about by the action of the river or the sea, and not 
changes by thevct of one proprietor in annexing 
to his estate the property belonging to another 


‘ proprietor. 


Therefore, a map prepared under section 3 of 
the Bengal Alluvion and Diluvion Act unlike a 
Revenue Survey map or a map prepared under the 
Bengal Survey Act, can never ba said tobe a map 
according to possession of the parties. Pat Brer 
WAKILAN vu. Deo NANDAN Prosap, 6 P. L. J. 681: 2 
P. L. T. 8! . 298 
Bengal Municipal Act (III of 1834), 

S. 202, applicability of—Dispute as to title — 

Order under section, nature of —High Court, power 

of, to interfere. 

Section 202 of the Bengal Municipal Act gives 
a summary power for the removal of an obstruction 
or encroachment on a road, drain, sewer or 
aqueduct, and its provisions cannot be applied 
where there isa dispute between any person and 
the Municipality with regard to the title to any 
land. Such oa dispute must be decided in the 
ordinary way by a Civil Court. 

An order made by a Magistrate under section 202 
of the Bengal Municipal Act isa judicial proceed- 
ing, and the [igh Court has power to revise 
such order. © ALOKE MOKAN SAHA v. NARAYANGANJ 
MUNICIPALITY, 72 CR L J. 235 3 
ss. 290, 295 —Local Government, power 

of, to make rules imposing conditions for water con- 

nections ~High Oourt, interference by. 

The Local Government has power, in making rules 
under section 23) of the Bengal Municipal Act, to 
impose conditions under which house connections 
with the service water pipe may be allowed, to 
define what are the fittings required for such con- 
nections, and to impose asone of the conditions 
the provision of a meter at the owner's or ocoupier's 
expensa, and the fact that eection 295 of that Act 
makes it lawfulin certain cases to have a meter 
fixed at the expsnse of a Municipality does not 
preclude the Government from imposing such a 
condition, 

The High Court will not interfere with rales and 
conditions authority for whiah is expressly pro.- 
vided unless they are in conflict with some legal 
priasiplea. i$ NAGENDRA Lan Das v MUNICIPAL 
UOMMISSIOYERS, Currragona, 47 O. 426 . 340 

-y S, 3353 — Act done in pursuance of Act, 

what constitutes ~Notice of suit, omission to give, 


effect of. 
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Where the Vice-Chairman of a Municipality acts 
under the direction of the Commissioners, any act 
done under his instructions is an act done under 
the Bengal Municipal *Act. Consequently, if the 
provisions of section 843 of the Actas regards 
notice are not complied with by a person aggrieved 
by the act, a suit by him against the Vice-Chair- 
@nan to recover damages sis not maintainable. C 
SASANKA SEKHAR BANERJEE v. SODHANGSU MOHAN 
GANGULI, 24 O. W. N 89); 48 O, 45 572 
Bengal Survey Act (V B. ©. of 1875), 

Sa Gl—Order settling boundary dispute, effect of 

——Suit: to recover possession of lands dealt with by 

order—~ Limitation — Boundary pillars, failure to set 

up, effect of—Presumption - Burden of proof. 

An order under section 41 of the Bengal Survey 


' Act has theforce of a Civil Court decree, and the 


party in whose favour the order is passed shouli be 
considered to be in actual possession at the date of 
the order, and a person wishing to upset the order 
must bring a suit within 12 years from the date of 
the order. 

An order settling a boundary dispute under section. 
4! of the Bengal Survey Act is not void if, after the 
decision is come to, boundary pillars are not set up, 
The placing of boundary pillars is a part of the 


procedure whichis performed by,the officers of the® 


Survey Department after a boundary dispnte is 


decided. lt is tobe presumed that the boundaries 
were duly laid down and the burden of proving the 
contrary lies on the party alleging it, Pat Rariq. 
uN-Nissa v KESHWAR NABAIN SINGH 8 


Q 
Bengal Tenancy Act (VIU B. C. of 

-1885), ss. 3 (9), 30, 182 —“Holding,” 

meaning of-—-Undivided share in tenancy, whether 

holding. 

An undivided share of land is nota “holding” 
within the meaning of section 3 (9) of the Bengal 
Tenancy Act, and the phrase “a parcel or parcels 
of land” in that clause means an entire parcel, or 
entire parcels of land. Consequently, section 20 
of that Act has no application when the tenancy 
of a raiyat is an undivided share of land, it 
being immaterial how the tenancy was created, 
or whether the parcel held jointly with others is 
a.small or large portion of the land of the tenancy, 
or that the undivided parcel which is part of the 
tenancy is homestead, and not agricultural land ; 
it is sufficient if there is some land which is not 
held entirely by the tenant. © Binayak Das v. 
Saminoppi, 2440 W. N. 1022 20 
S. 15—Onmissign to comply with provisions 

of section, effect of — Landlord and tenant— Permanent 

tenwre-holder, heirs of, failing te get registration of 

names, position of. . œ 

The interests of the heirs of a recorded permanent 
tenure-holder in the tenure, cannot be destroyed 
by proceedings to which they were not parties, 
merely because they omitted to comply with the pro- 
visions of section 15 of the Bengal Tenancy Act, 
© ProvasH GHANDRA OBATTERJER V JAHARUDDIN 
Monpat, “20. L. 4.77 49 
Sa Z2— Purchase of raiyati holding by co. 








‘sharer landlord prior to amendment of section— 


© 


_ Landlord, status of. ` 
Under section 22 of the Bengal Tenancy Act, 
prior to its amendment by Act I of 1998 (Ð. B. A, 
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Coun.) the status of a co-sharer landlord purchasing 
a raiyati holding was that of a raiyat, and as such 
he was able to grant an under-faiyati lea&e. C 
Inu MANDAL v BIMALENDU Roy 37 
S. 22 (2) - Occupancy holding purchased 
by co-proprietor—Purchase, position of—Partition, 
“effect of. f 

Where an occupancy holding is purchased bya, 
co-proprietor it virtually becomes the bakasht land 
of the co-sharers which the purchasing co-sharer is 
allowed under section 22 (2) of the Bengal Tenancy 
Act to keep apart for himself on condition of 
paying rent to his co sharers. On a partition among 
the co-sharers the land is liable to be allotted as 
bakasht to the co-sharer in whose patti it is situato 
and the purchasing co-sharer is not entitled to 
continue in possession of it. Pat MATHURA Sanu 
v. OHANDRADIP SINGH 87 
S. 85, clause (2)—Landlord and 

tenant- Sub-lease emceeding nine, years, whether 

admissible in evidence to prove tenancy—Sub-lessee 
having subsisting tenancy, effect of. 

A sub-lease granted by a raiyat after the passing 
of the Bengal Tenancy Act for a term exceeding 
nine years and registered in contravention of the 
terms of section 81, clause (2) of the Act is in- 
admissible in evidence to prove the tenancy of an 
under-ratyat. Where, however, the sub-lessee hasa 
subsisting tenancy he can defend his possession, or 
recover possession on being dispossessed on the 
strength of such subsisting tenancy even though the 
lease cannot be produced to prove the tenancy. 
C NANDA KUMAR v., DINABANDHU NANDI 149 
S. 87 — Abandonment, proof of. ; 

In order to succeed under section 87 of the 
Bengal Tenancy Act, a plaintiff must sstablish, first, 
that the ratyat voluntarily abandoned his residence 
without notice to his landlord, secondly, that he 
did so abandon his land without arranging for 
payment of his rent as it fell due, and, thirdly, that 
he ceased to cultivate his holding either by himself 
or by some other person. Pat RAMJANUN SINGH v. 
Kuus Lat Sinen, 2 P. L. T. 219; (1921) Par. 161 

£08 

S. 99, application under, for restoration 

of management of estate to co-muners—Common 

manager ,appointed by District Judge, whether party 
to proceedings 

The common manager of an estate, appointed *by 
the District Jadge un er the Bengal ‘lenancy Act, 
is not and cannot be made a party to a proceeding 
by the co-ownexs under section 49 of the Act for 
restoration of the management of their estate, C 
BuaGABATI DEBYA y. NILKANTHA CHATTERJEE, 24 
©. W. N. 927 i 191 
SS. 105, 109—Application under 8. 105, 

mature of — Dismissal for default, effect of —Jurisdic. 

tion of Civil Court to entertain claim made subse. 
quent to application. 

An application for enhancement of rent made 
under section 105 of the Bengal Tenancy Act, which 
is withdrawn, or is dismissed for non-proseocution, ig 
an application made Within the meaning of section 
103 0f the Act, and once such an application is 
made, a Civil Court has no jurisdiction to entertain 
a claimin respect of a matter which formed the 
subject of that application. C ABEDA KHATUN v, 
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MAJUBALI CHOWDHURY, 24 C. W, N. 1020; 83 0. Jeb 
a Sa IGZ Mortgage of holding—Decree on 
mortgage, effect of—Subsequent sale of holding in 
execution of rent decree—Purchaser, position of. 
Be held a mortgage of an occupancy hoiding and 
on tih February 1912 obtained a decree upon the” 
uortgage, in exeéution of which he, on lth 
November 1913, purchased the holding. On the 
Icth March 1912, however, the landlord, in execu- 
tion of a decree for arrears of rent against the 
tenant, purchased the holding and obtained formal 
possession on “th June 3412, On tth May 1914 
he brought the present suit for possession, and B, 
was subsequently joined as defendant, and after he 
had been so joined a notice was served upon him, 
under section 167 of the Bengal Tenancy Act, on 
the ‘6th May 1915: Wa, , 
Held, that, inasumch as the sale in exeoution of 
the mortgage-decree took place after the sale in 
execution of the’ rent-decree it had not the effect 
of extinguishing the mortgage encumbrance at the 
date of the sale in exesution of the rent-decree and 
that ab that-date the mortgagee had a subsisting 
encumbrance; that the purchaser at the sale in 
execution of the rent-decree took subject to that 
encumbrance,- and was, therefore, bound to annul 
the encumbrance within tht time limited by sec. 
tion 157 of the Bengal Tenanoy Act, and not having 
done so, the encumbrance still subsisted; but that 
- his position was that of a purchaser of the equity 
of redemption, and as he was no party to the 
mortgage-decree or to the sale in execution of 
which B. purchased the mortgaged property, it 
was open to him to redeem the mortgage. C 
< BIDHUMUKHI Dast v. BHABA SUNDARI DASI, 24 a W. 


N. 961 i 68 








. Sch. III. See Civin Procepure CODE, 
s. 66 719 
* niaan , Art. 3—Landlord holding after 


termination of right to hold—~ Suit by tenant to 

recover holding — Limitation l 

Where a landlord takes over the tenancy of his 
tenant under a usufructuary mortgage, and con- 
tinnes in possession after termination of his right 
under the mortgage, his possession 18 adverse, and 
a suit” by the tenant to recover possession is not 
overned, as to limitation, by Article 2, Schedule 
111 to the Bengal Tenancy Act, “as there was no 
dispossession within the meaning of shat Article. C 
KHETRA NATH MONDAL v. LAKBAN SARDAR 


Berar Land Revenue Code, I896, 
ss. 206 (ft), 203 (2)-+ Pre-emplgon —Share 
held by'all members qf joint — Hindu family— 
Notice to manager, whether sufficient —Co-parceners 
in joint family, achether have independent rights 

of pre-emption— Presumption—Several co- parceners 
having equal rights of pre-emption— Procedure 

“Where a share in a Survey Number is held by all 

the members of a Hindu joint family, notice 

to the *manager of the family will ordinarily 
suffice for the purposes of section 206 (1), Berar 

Land Revenue Code, This course would be an 

obvious one where all members other than the 

manager are minors, but where the would-be 
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vendor chooses to depart from the procedure laid 
down in the Code and to rely upon a consent which 
would more properly be described as a definite 
expression of a determinition not to -exercise the 
right of pre-emption, he and hia vendees should he 
careful tosee that the substituted precaution is 
such as will bind all concerged 

There is no presumption that wheres manager 
does a certain act he does itin the capacity of 
manager, 

There is nothing in the Berar Land Revenue 
Code to militate against the view that every 
co-parcener in an undivided Hindu family has an 
independent righi of pre-emption which he can 
exercise by himself. 

All the co-parceners should be considered as 
having equal rights of pre-emption until the 
contrary is shown 

Where tivo or more coO-parcenera are equally 
entitled to the right’ of pre-emption the parson to 
exercise it should be determined by lot.. N 
MOTIRAM v, BHIKAN Rao Sor 


Bombay District Municipal Act dH 
OF IS901),s.59(D) (il) —Vehicle kept outside, 
but used inside, district, whether liable to wheel-tax, 
In order to be liable to wheel-tax under clause ib) 

tii) of section 59 offthe Bombay District Munici- 

pal Act, a vehicle must be both keptand used 
within the district. A vehicle kept outside, but 
used within, a district is not liable to wheel-tax 

under the section B SURAT Crry MUNICIPALITY v. 

MANEKLAL IcHHARAM, 22 Bom. L R.1104 389 


Bombay High Court Rules, rr. 130, 
13i.—ihbird party proceedings-.Order refusing 
directions, whether judgment--Appeal, whether 
lies, See Letrers Parent (Bom.’, cr, 16 533 


ma | Ch. VIN, rr, 127 to 13 3—Letle-s 
Patent (Bombay, cl. 12—Third purty procedure 
—Cause of action arising partly within’ jurisdiction 
—Leave of Court—Procedure-—-Res judicata, 


When a defendant asks the Oourt to is-ue a third 
party notice in a case in which leave has to he 
obtained under clause :2 of the Letters Patent, then 
an application should be made to the Judge for such 
leave to be endoised onthe notice in the same way. 
as it ia endorsed on a plaint 

An order on a summons for direction under the 
roles relating to third party procedure merely 
amounts to this, that the third party comes into the 
suit as if he was an added party defendant and then 
it is open to him at the trial to raise any issues which 
an added defendant is entitled to raise, one of which 
is, whether leave ought not tohave been given 
under clause ls of the Letters Patent as he was 
residing outside the jurisdiction 


Before it can be assumed that leave has beon grant- 
ed under clause :2 of the Letters Patent it muss be 
proved that an application was made tothe Judge 
under clause 12 of the Lettera Patené, and if the 
Judge makes the order it should suppear clearby on 
the face of it that he was giving leave under uluuse 
42 of the Letteis Patent, B Karim Boranı Suet v. 
Supe AHMED HAJI Mir ARMED, 22 Bos, L. R. 863; 
45B.2& ° 


+ 
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Bombay Land Revenue Code (Rer - 


V of 1879", S.a 7%. See RAJINAMA 
S. B83—Landlord and tenant—Ejectment— 

Permanent tenancy — Burden of proof. 

The presumption is that a tenant is an annual 
tenant and the onus lies on him to prove that he is 
something more. If he wishes to prove that he is 
a permanent tenant he must prove, first of all, if he 
has not got a document Sf permanent tenancy, the 
antiquity of his tenure. If he succeeds in establish- 
ing this, then the second paragraph of section 53 of 
the Bombay Land Revenues Code comes into opera- 
tion. ‘Ihe landlord has to prove that there is 
evidence of the intended duration of the tenancy 
either by agreement orby usage. If he oannot do 
that, then it is presumed that the tenanoy is co- 
extensive with the duration of the,tenure of the 
landlord. B MANEKLAL ~, Bar AMBA, 22 Bom, M. R. 
1394; 45 B. 360° 751 


S. 83—Permanent tenancy—Presumption 

—Grant, proof of, whethernecessary. See LANDLORD 
a AND Tenant 
- Sa 121—Boundaries fixed by Collector— 

Adverse possession—Suit to recover portion of 

survey number, maintainability of— Jurisdiction 

of Civil Courts, 

The fixing of boundaries of different Survey 
Numbers by the Collector ugder section 121 of 
the Bombay Land Revenue Code has the effect 
merely of showing what land belongs to the 
persons in whose names the Survey Numbers are 
registered It does not affect the right of any one 
of those persons to show ina Civil Gourt that he 
has acquired a title by adverse possession against a 
registered occupant. B MANAK v. Narayan, 22 Bom. 
L. R. Lilis (foot-note) 437 


S. I2 1l--Boundary fixed by Collector— 
Adverse possession-—-Suit to recover portion of Survey 
Number -from registered occupant, maintainability 
of-—Jurisdiction of Civil Courts. : 
When the settlement of a boundary is made by 

the Collector under section 121 of the Bombay Land 

Revenue Code, it does no more than establish 

where the boundary line lies and that the owners 

of the respective Survey Numbers are entitled to 
their property according to the boundary line as 
fixed by the Collector. This, however, does not 
prevent any of them filing a suit inthe Civil 

Court on the ground that he has acquired a portion 

of his neighbours Survey Number by adverse 

possession. B Buaca Motisrv. DORABII SoraBut, 22 

Box. L. R. (111; 45 B, 67 440 


Bombay Revenue Jurisdiction Act 
(X of 1876), S. 1 | —Collector, order made by, 
directing removgl of encroachmenb on public road 
— Appeal, failure to prefer—Suit to set aside order, 
whether maintainable. 

A Collector made an order directing the plaintiff 
to remove an alleged encroachment on a public 
road. ‘Ihe plaintiff preferred no appeal against this 
order but mere than two months after the order 
was made he brought a suit in the Civil Court to 
get the order set aside : 

Held, that the suit was barred by the provisiong 
of section :! of the Bombay Eevénue Jurisdiction 
Act. B DAYAL KEUSHAL V. SECRETARY* or STATE, 
22 Bou. L. R, 1089 i2 
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Buddhist Law, Burmese—Ditoree, suit 


Jor, frame of-—Partition, whether must be prayed for; 


along uith divorce. 

Suits for divorce under the Burmese Buddhist Law 
should ordinarily be framed and tried as suits for 
one or other of the three kinds of divorce permitted 
by that law, or for one or more of those kings of 
divorce in the alternative, and the question of the 
existence or status of the properfy to be partitioned 
between the parties should be left to be desided 
after the decree for divorce has been given, 

When once it has been decided which of the three 
forms of divorceis to be granted, there can be no 
doubt as to which method of partition is to be 
adopted. U P B Mauna Noa v, Ma Pyv,3U. B. R. 
(1920) 261 1005 
Gifé by grand-parent to grand. 

child, nature and object of —Possession, delwery of, 

whether necessary—Donee, whether can sue donor 

for possession. . 

Gifts made by grand-parents Lo grand-children are 
an exception to the ordinary rule .of Buddhist Law 
under which an actual delivery of possession is 
necessary to validate a gift. Such gifts are valid 
without any transfer of possession. 

These gifts are, however, merely contingent not 
actual, and the property so given remains absolutely 
at the disposal of the donors for their lifetime, the 
rules for such gifts oparating not as between donor 
and donee, but as between the donee and his co-heirs, 
and affecting only the partition of the estate on the 
donor’s death. f 

The intention of such gifts is to secure that the 
grand-children who, being presamably younger, might 
fare badly in competition with their elder uncles ard 
aunts, shall receive such share of the inheritance as 
the grand-parents consider fair, U P B Ma Mul 
v [MAUNG LAUK Hnya, 80. B R. (1920) 228 999 
Burma Municipal Act (‘ll of 1898), 

S. 98-~-Duty of Municipality to remove and dispose 

of night soil, whether imperative —Nuisancecommitted 

by Municitpality—Injunction to restrain nuisance. 

Per Twomey, C. J.—Section 93 of the Burma 
Municipal Act does not impose an imperative duty 
upon a Wunicipality to remove and dispose of night soil, 

Per Young, J.—Section 98 of the Burma Municipal 
Act imposes upon a Municipality the duty both of 
removing and disposing of night soil. 

Per Curiam.—The Legislature did not conten plate 
4 nuisance as the necessary result of a M unigipal 
Committee exercising the powers conferred upon it 
by section 98 of the Burma’ Municipal Act. ‘There. 
fore, if a nuisance is committed by a Municipal 
Committee in cemoving or disposing of night soil 
under that section, itis liable to be restrained by 
injunction. L B Rangoon MUNICIPAL COMMITTEE 
v. Bursa BAILWAYS Co., To, 13 Bur. L, T. 62 and 
136; .0 L. B. R. 203 823 
S. 142 (),° bye-laws made under— 

Bye-law prescribing license-fee for lodging houses 

whether ultra vires, : 

A bye-law of a Municipai body requiring keepers 
of lodging-houseg to pay a license-fee reckoned on 
the maximum number of lodgers authorized, 
although the actual number of lodgers in the house 
may be less than the authorized number, is not 
illegal or ultra vires. L B P. S. PILLAY v. MOULMEIN 
MUNICIPAL COMMITTEE, 13 Bor. L, T., 107; 22 0R,.L, J. 


113 i 545 











. 
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Interpretation, rule of. 

In determining the validity of bye-laws made by 
public, representative bodies under statutory 
powers, their consideration is approached from a 
different standpoint from bye-laws of Railway or 
other Companies, which carry on business for their 
own profit, although incidentally for the advantage 
of the public. Courts of Justice are slow to condemn 
Ménicipal bye-laws as invalid, on the supposed 
ground of unreasonableness, and support them if 
possible by a “benevolent” interpretation, and 


credit those who have to administer them with an > 


intention to do so in a reasonable manner. But, on 
the other hand, if a bye-law necessarily involves 
that which is unreasonable, it isthe duty of the 
Court to declare it to be invalid. L B P. S PILLAY 
v. MouLMEIN MUNICIPAL Committee, 13 Bug L. T 
107; 22 Cr. L, J. 113 545 
C. L. Fa contract—Property, when passes. 
Asregards a C. J. F, contract as between the 
bayer and the. person importing the goods, the 
property in the goods passes when the goods are 
shipped, but-when the first buyer sells to another 
party the property in the goods does not pass 
until the bills of lading are endorsed to the pur- 
chaser. B Rusramsr A. DUBASH v. HAJI HUSSEIN 
LARI, 22 Box. L. R. 1165 515 


Calcutta High Court, Original Side, 
RuleS—Sale held by Registrar under rules, 
without attachment. See Crvit PROCEDURE oo 


O. XXI 
„Calcutta Police Act (IV B. C. of 
866), S. 5% A, requisites for conviction 


under — Possession oj old chuddar, whether sufficient 

in itself to arouse suspicion. 

To justify a conviction under section 54 A of the 
Calcutta Police Act there must be reason to 
believe that tke article in possession of the accused 
has been stolen or fraudulently obtained. The 
possession of an old chuddar ia not enough in itself 
to arouse suspicion that the article was stolen or 
fraudulently obtained. © Bai Das v, Aur Bux Kuan, 
23 C. W. N. 1053; 22 Cr L. J 122 554 


C. P. Tenancy Act (XI of 1898), s. 4! 

(2)—“Premium,” meaning of—Sub-lease—Lessor 

agreeing to pay rent to creditor—Surrender of 

holding—Sub-lessee, right of, to possession—Joint 

*family—One member tenant of holding—Other 

members, whether also tenanta, 

The term “premium” in section 41 (2) of the 
0, P. Tenancy Act means a payment made in 
lump when s lease is granted or renewed and should 
not be pressed so as to mage it include what is 
ostensibly a, merely periodical paymtnt. 

.On 3rd July 1914 B. with the consent of the 
malguzar executed a simple mortgage-bond of his 
absolute occupancy holding in favour of L, and 
undertook to pay the amount due by 19 annual 
instalments. On the same day, B. gave a sub-lease 
to L’s. son J. of the holding for 19 years and agreed 
to pag the rent to the malguzar,and to pay to L, 
the rent payable by the sub-lessee. On tth July 
1914, B. surrendered the holding fo the malguzar for 


_ @ consideration, and the malguzar let the land to 


B's. son for a nazrana who, through his mother and 
guardian, executed a sub-lease in favour of the 
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malguzay for a term of two years. On l€th April 9 
1917 J., alleging that he had been illegally ejected 
in December 1914 brought the present suit for 
possession, and the question was whether the cor- 
sideration for the sub-lease to J., viz, 19 annual 
payments, could be regarded as a premium ; 

Held, that the sub-leas@to J. could not be treat- 
ed as given in consideration of a premium and thai® 
he was entitled to possession thereunder. 


The mere fact that one member of a joint family 
is a tenant of a holding does not make all the 
members of the family his co-tenants. N JAGAN- 
NATH v, BEHARI 419 


Se GO— Lease by occupancy tenant for term 
exceeding one year, validity -of—-Ejectment of sub- 
lessee — Notice to qui‘, necessity for— Tenancy, manner 
of proving. ‘ 

Under section 60 of the C. P. Tenancy Act a 
lease for a period exceeding one year granted toa 
sub-tenant by an occupancy or ordinary tenant eis 
absolutely invalid, irrespective of whether the 
sub-tenancy was consented to by oron behalf of 
the landlord or not, anda lessee under such a lease 
cannot plead absence of notice to quit prior to 





a being ejected. 


A tenancy may ®e proved without proving any 
written lease that may exist. N Surartsine v. RANI 


Champerty, whether void in India—Transac. 
tion, when void—Compromiise, fraudulent, 

W.and Oo, brought a suit to recover from the 
defendant losses on certain cotton contracts, based 
on an account the correctness of which was not 
disputed. In this suit the third party, te, the 
party who undertook to indemnify the defendant 
against losses, appeared as a party, and put in an 
agreement of compromise between the plaintiff and 
defendant entered into after admission of the suit, 
and alleged thatthe effect of this agreement was 
that the defendant was to pay plaintiff half the 
sum for which the suit had been brought and as 
regards the balance he was to bring a third party. 
notice against the third party: that the plaintiff 
and defendant were to share the balance equally, 
and that defendant obtained this concession by 
agreeing to give evidence against the third party, 
and that, consequently, the agreement was fraudu- 
lent, collusive and against public policy, and that 
no decree should be passed against the defendant : 

Held, (1) that as the accpunt had been proved and 
also that the transactions entered therein did take 
place between the plaintiff and defendant which 
resulted in a loss for which defendant was liable, 
the agreement furnished no sufficient ground for 
not passing a decree against the defendant ; 

(2) that inasmuch as champerty is not void in 


India unless the transaction is not a bona fide one 


for the acquisition of an interest in the subject of 
litigation, but an illegitimate transaction got up 
for the. purpose merely of spoil, or of litigation, 
disturbing the peace of families and carried on from 
a corrupt and improper motive; the agreement did ` 
not fall within the description of an illegitimate trans. 
action, and was, therefore, not invalid, B Werup 
& Co. v, SHER AHMED Expat AHMED E 10 


Vol, LIX) ° 


Chota Nagpur Tenancy Act (VI of 

1508), 55. 52, 234- Landlord and tenant 
a — Rent, suit to recover arrears of—Limitation— 

Co-sharer land: o1ds— Suit for apportionment of rent 

— Right to recover rent, whether susp: nded 

Under section 6?, readewith section 224, of the 
Chota Nagpur Tenancy Act, rent falls due on the 
last day of each quarter of the agricultural yeng, 
anda suit for arrears ofeent should be brought 
wéthin thr.e years from the end of the agricultural 
yearin which the arrears become due. Where, 
however, a co-sharer landlord brings a suit for 
apportionment of rent making the tenants and the 
other co-sharers parties to the suit, the right to 
recover rent is deemed to be held in suepense till a 
decree is pxssed in the snit FAT MIDNAPUR 
GAMINDARY Company LD. vu. JAGA NATH cae 

l 
Circumstantial evidence, value of— 

Qu: ntum of proof necessary for ccnricticn 

Tue fundamental rule by which cir amstantial 
evidence is estimated, is that in order to justify the 
inference of guilt, the inculpatery facts must be 
incompatible with the innocence of the accused 
and incapuble of explanation upon any 1ea:on- 
able hypothesis other than that of hig guiit. 

Although it cannot be laid down as a proposition 
of law that quantum or value of evidence must 
depend upon the enormity of the, crime, yet it is 
safer to follow the established rule that “the 
fouler the crime is the clearer and the plainer the 
proof ought to be” kat RAGHUNANDAN KOERI 
v Empezorn, PL.T.AR4; 2 “RL | i B58 
Civi: Proceaure Code (Act X:V of 

183E 2), SS. 375, 402, 16 $—Bengal Court of 

Wards Act (IX of 18+), ss 14, 18, hl — Compromise 

of swit—Minor defendants Guirdian appointed by 

Court of Wurds, whether requires leave of Court for 

compromise. 

A guardian appointed under the Bengal Couré 
of Wards ‘ct, -^7 ,on behalf of infants his power 
to compromise proceedings in the ‘‘ivil Court to 
which those infants are defandants, without 
obtaining the leave of the Court under section :62 
of the ‘ivil Procedure Code, SR, Upon such a 
guirdian consenting to an agreement for com- 
promise, that agreement is necessarily recorded 
by the ‘ours under section 475 of the Code, 
without the examination of its terms reqnired in 
the case of ordinary guardians. P C NARIMO DEWANI 
v. PouBpa DICHEN, 9A L J 174 4) M LJ 201; 
— 992.) M. W. N. 115; 29 M. L.T 202; 330 L ‘ott 
Civil Procedure Code (Act V of 

1908), S. 2 (2)—Decree Order setting aside 

ex parte decree—Rubkari drawn up—tubkari, 

whether decree—-Hrgcution —Limitation, terminus & 
quo. 

An order granting “with costs” an application 
to set aside an ex parte decree was made on 27th 
February 1915, and on the Sth Varch YI a doou- 
ment, described us a rubkari, was drawn up 
which specified the amount of the costs payable 
to the sigcessful applicant Oa'th March 1° 8 
the applicant applied in execution for realisation 
of his‘costs, but his apslication was dismissed as 
time-barred. the Court holding thatethe rubkart 
wasa decree, and that limitation commenced on 
27th February 1916: 
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Held, that the rubkari was net a decree within the 
meaning of section 2.” of the- ivil Precedure Uode 
but was an order within section 4 (4 of tho Pode 
which completed and rendered the order of 2 th 
February '+15 canable of execution and limitation 
commenced to run from 8th March 19.4, 
therefore, the application for execution was within 
tine C Nookoork CUHYANDRA MULLICK V, KAJANG 


KASTA -5 WOY 51 
Sa (2) 0. Vir.. 14, 15, I7 

O. XXI, r. 66 Ececaition of decree “Application 
for orver for sale — Verification by kay pardaz of deeree- 
holder, whether suffiment - Application not signed 
by decree-holder.~ Defect, whether can be remedied 

—-Order on application uhether “decree” ~ Appeal, 

whether lies, 

The verification of an application under Order 
XXI, rule 64 of the Civil Procedure Code by the 
karpardaz of the decree holder who is acquainted 
with the facts verified by him is gufficient and 
valid under Order VI, rule ir of the Code 

The mere fact that th» application is not signed 
by the decree-holder will not make it ab-olutely 
void The defect can be cured at any stage by 
amendment. 

Au order made under Order XXT, rule AR of the 
Fivil Procedure Code is pot a decree within the 
meaning of section 412, and is, therefore, not 
appealable. Pat Beasa Suspar DEBU SivaRANSAN 
De. LP. LT ta 


wo meme S, 2 (2), O. XXII, rad Mortgage, suit 
on—Order rejecting application to make preliminary 
decree final, whether ‘ decree’ - Preliminary dec ee 
procesdings Jollowiny, nature of— Deuth of sole 

Judgment-debtor- -Abatement of suit 

An order rejecting an application to make a 
preliminary decree in a mortgage-suit final, on the 
ground that the s-it had abared owing to the 
de th of the sole judgment-debtor is a “decree” 
and is open to appeal and second appeal. 

Until a fins) decree is passed, all proceedings 
following a preliminary decree in a mortgage suit 
are proceedings ina pending suit and an application 
made therein is not an application for execution 

Where, therefore, before the making of a final 
decree in a mortgage-suit the sole judgment-debtor 
dies. and the decree-holder fails to apply within fx 





months of his death to have his heirs substituted, e 


and mide subject to the pre:iminary decree, toe 
suis, ander rale tof Orler XXII ofthe iyil Pro. 
cedure Code, will abate. BHUTNATH v. TARA 
Caanp, 83, L J Ms; 25 C, W.N, ays 177 


+ 
— §. ! I —Res jugicata—Adoption by widow— 
= LA ka gri py revervioners Gift by widow 
DECORA SUIL Jor declaration— Question of relation. 
sh'p, whether res judicata 2 KA 
: N., the widow of H., adopted one J, Plaintiffs, claim- 
ing as reversioners of H, brought a suit for a declara- 
tion that the adoption shall not affect their rever- 
sionary rights in the estate of A and obtained a decree, 
a akan a a a gift in favour of 1 Plaingiffs 
in brought a declaratory suit i 
validity of the gift : KN Sete ete 
Held, that the question of plaintiffs’ relationship 
to H, was res judicata in the sub:equent suit, inasmuch 
as I, was claiming under N, who was a party to the 
ra | 





and, e 
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previous suit and was bound by the decree passed in 
that syit. L Ingrazv Rang Lat 808 
S» I ]—Res judicata—Alienation— Suit to 
contest alienation, dismissal of-—Suit for possession, 
evhether maintainable. 
* Plaintiffs brought a suit for a declaration that 
a gift made by B, in favour of N. shall not affect 
The suit was dismissed on 
the ground that on R.'s death her grand-daughter J, 
would have aright to succeed to her, and that the 
plaintiffs’ interest was too remote. After R.’s death, 
plaintiffs brought a snit against N. for possession of 
her estate : ' 

Held, that J?s right to succeed to R. being res 
judicata, and J. being alive the plaintiffs’ suit was 
not maintainable. L NAWAB v. PUNJABA 
S. I | —Res judicata—Assignment of decree 

—Leave to assignee to execute decree, whether 

involves decision that execution is not barred by 

limitation, * 

The appellant as assignee of a decree applied to be 
brought on the record as such, and to have the 
decree executed against the respondents, The latter 
resisted the ‘application on the ground iinéer alia) 
that execution was barred by limitation. The ap- 
plication wes granted, but the question of limitation 
was not expressly dealte with, Subsequently, on 
appellant proceeding to execute the decree, the 
plea of limitation was again raised and the Court 
gave effect to it: : 

Held, that the order allowing appellant to execute 
the decree involved legally the rejection of the plea 
that execution was barred by limitation and that 

*such plea could not be raised in subsequent proceed- 
ings. P G RAJA or BAMNAD v, VELUSAMI TEVAR, 
19 A. L, J. 168; 40 M. L, J. 197; 13 L. W, 290; (1921) 
M. W. N. 61; 380. L. J. 218; 25 0. W. N.581 880 

~S. II, Sch. I, paras. 20, 21— 

Arbitration—Award—-0Order refusing to file award, 

whether res judicata-—Suitto enforce award, whether 

barred—Limitation for suib— Limitation Act (IX of 

1908), Sch. I, Art. 120, 

Although an application under paragraph 20 of Sche- 
dule 11 tothe Civil Procedure Code to file an award 











‘ ig numbered and registered as a suit, proceedings 


under paragraphs 20 and 2lof the Schedule are not 
proeeedings in a suit. ae 
-, Where an application to file an award is rejected, 
a suit to enforce the award is not barred by the rule 
of res judicata. A 
A suit to enforce an award is not provided for by 
any obher Article of the Limitatien Act; sucha suit 
is, therefore, governed by Article {20 of Schedule I to 
the Act.  RasmaL GiRDHARLAL v. Maruti Barv- 
RAM, 22 Bom. L. R. 137% 45 B. «29 755 
S. 2ZO—Plage of suing—Goods ordered by 
value-payable parcel post—Cause of action, where 
arises. 

A.at Kasganj, in the U. P. ordered certain goods 
of a firm in Delhi; the goods were sent by value 
payable parcel poston taking delivery A. found 
thatethe parcel did not contain the goods he had 
ordered ; he accordingly instituted a suit at Kasganj 
against the firm for damages. «The Court returned, 
the plaint on the ground that the cause of action 
arose at Delhi and it hed no jurisdiction to enter. 
tain the sujt: 
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Held, that the suit had been correctly filed at e 


Kasganj; that although the contract was entered 
into at Delhi it was not completed till delivery 
was made and the goods pid for at Kasganj; that 
until actual delivery and payment was made at 
Kasganj the goods remained the property of the 
firm at Delhi, and thatethe Kasganj Court had 
jurisdiction to entertain the suit. A Raw LAL ve 
Buoua Naru, 18 A, L. J. 749; 2 U. P, L. R, (A) 254; 
42 A, 619 359 
` S, ZO-—Place of swing—Jurisdiction——Cause 
of action—Hundi drawn in Cawnpore for acceptance 
and payment in Calcutta—Hundi accepted and 
paid in Calcutta—~Suit to recover sum paid Place 
of suit—Commission to emamine specific witness— 
Witness not named examined, effect of, 





* 


D., a firm at Cawnpore, drew a kundi in favour of - 


the Bank of Bengal on P.,a firm carrying on busi. 
ness at Cawnpore and Caloatta; the hundi was to 
be accepted in Caloutta for the accommodation of, 
and was to be debited to, D., who in case of non- 
payment undertook to indemnify P. against any 
loss or damage. P. accepted the hundi in Calcutta 
and made payment there. On failure by D. to pay 
the amount of the kundi, P, brought the present 
suit in Oalcutta to recover that amount and it was 
objected that the Galcutta Court had no jurisdiction 
to entertain the suit : 

Held, that as the plaintiff's cause of action -would 
not be complete unless he proved the fact that he 
had accepted the hundi in Calcutta and had proved 
that he had paid in Caloutta on the due date in 
accordance with his acceptance, part of the cause of 
action arose within the local limits of the Ordinary 
Original Jurisdiction of the High Court at Caloutta 
and the Court had jurisdiction to entertain the suit. 

Where, on the application of the defendant, a 
commission is issued for taking the evidence of 
one particular witness only, and, in spite of protests 
of the plaintiff, the evidence of another person is 
also taken, the Court would be justified in ignoring 
the evidence of such person. C RAM CHUNDER-GOURI 
SHANKAR V. GUNPUTRAM-BistanaTH, 470 682 539 
ZO (C)—Place of suing—Fraud, decree 

obtained by—Suit to set aside decree, whether can 

be brought in Court other than that which passed 
decree-—Cause of action Wrong report with regard 
to service of summons—Civil Procedure Cede {Act 

V of 1908), ss. 104 (2), 116-—Revision—Plaint, 

order directing return of -—Appeal—~Appellate Court’s 

order ~ Appeal, second, whether lies, j 

A suit to set aside an eæparte deoree on the ground 
of fraud may be brought in a Court other than that 
by which the decree sought tobe set aside was 
passed. . . 3 

Plaintiff sued the defendant at Lahore for setting 
aside an ev parte decree passed against him by the 
Munsif of Ferozepore. It appeared that notice of 


——— Sa 


the suit in which the impugned decree was passed ` 


was issued to be served on the plaintiff in Lahore, 
but was not servedand was returped with a report 
that he was evading service, whereupon the .ex parte 
decrees was passed. The Munsif of Lahore, holding 
that the cause of action arose ®t Ferozepore, returned 
the plaint for ‘presentation tothe proper Conré. On 
appealthe District Judge held that the suit was 
cognizable by the Lahore Qourt and remanded it for 
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¿decision on the merits. The defendant applied for 
revision to the High Court : . 

Held, (1) that the order passed by the District 
Judge, being one passedeon appeal against an order 
returning the plaint, was not appealable and that, 
therefore, a petition for revision was competent ; 

(2 that, inasmuch as a wrong report was made by 

a serving officer with regard to the plaintiff's 
alleged attempt at evasion of service, partof the 
cause of action aroge at Lahore and the suit was 
maintainable at Lahore, L Ram LAL-ISHAR Das v. 

BALIG RAM 2 
S.47— Decree-holder depositary of property 
attached— Detention of property—Suit for damages 

Jor wrongful detention, whether maintainable. 

_ In execution of a decree against P. his property 
was attached and placed in charge of the decree- 
holder D as sapurdar or depositary. P. applied to 
the Vourt for an order directing D, to produce the 
property. D. alleged that under an oral order of 
release the property was made over to 8. the 
brétber of P. The present suit was brought by P, 
to recover from D. damages for wrongful detention, 
but the suit was dismissed on the ground that the 
matter being within the purview of section 47 of 
the Civil Procedure Code the suit was not main- 
tainable : á 
` Held, that the suit not having been brought 
against the decree-holder as such, or against a party 
to the suit, but being a suit against a depositary, 
who set up no right to the property deposited, did 
not fall within the scope of section 47 of the Civil 
Procedure Code, and was maintainable. N SITARAM 
v, DONGER SINGH 47 
Bs 47— Execution of decree— Decree-holder 
auction-purchaser, suit by, against judgment-debtor 
and stranger to recover possession of property 
purchased, whether barred. 

Where a decree-holder auction-purchaser in 
trying to obtain possession of the property pur- 
chased by him is resisted not only by the judgment- 
debtor but also by a stranger who claims to have 
an interest in the property, his proper remedy is to 
bring a separate suit for possession both as against 
the judgment-debtor and as against the stranger. 
Section 47 of the Civil Procedure Code is not a 
bar to the maintenance of such a suit, B Gosa 
NATHU BARCLA v: SAKHARANM TEJU PATIL, 22 Bom, 
L. R. 1105; 44 B. 977 366 
S. 47 — Execution of decree—Stay of erecu- 

tion, order granting—Appeal, whether lies, 

An order granting a stgy of execution is nota 
decree nor does it fall within the purview of 
section 47 of the Civil Procedure Code. No appeal, 
therefore, lies against such an order.e B JANARDAN 
TRIMBAK GADRE v. “MARTAND TRIMBAK GADRE, 22 
Bom L R 1212; 45 B 241 
S. 47- Pre-emption suit—Decree awarding 

possession on payment of purchase-money—Money 

paid—Possession: not obtained—Suit for possession, 
whether maintainable, 

Where a persoh obtains a decree in a pre-emption 
suit fox’ possession on payment of the purcl.ase- 
money and pays the morey, but fails to obtain 
poseersion, he is not entitled, by virtue of section 47 
of the Civil Procedure Code, to maintain a fresh 
suit for possession on the hasis of the decree, A 
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RAMANAND v, JAI Bam, 18 A, L, J, 1001; 2 U, P. T.B. 

(A.) 379; £8 A. 170 2 

SS. 47, 146, O. XXI; rr. 97,°98, 
99—Auction-purchaser under money decree, 
whether representative of judgment-debtor, 

An auction-purchaser under a simple moneYe 
decree is a representative of the judgment-debtor 
for the purpose of Order XXI, rule 98, Civil Pre- 
cedure Code, against whom proceedings can be 
taken under section 146 of the Code. Mi Manica 
GRAMANI v. PARASURAM MUDELEY, 12 L, W. 350; 
(1920) M. W. N. 787 
S. 48, applicability of, to mortgage decrees, 

passed before passing of Code. 

Section 48 of the Civil Procedure Code of 1908 
governs an application for the execution of a mort- 
gage-deoree even though obtained before that Code 
came into force. B GOPALDAS GANPATDAS v. 
TRIBHOVAN Jd KTHIRAM, 22 Bom. L. R., 1420; 45 By 50 











S. 66, scope of —Execution sale— Benami 
purchase—Certified purchaser kept out of possession 
—Real purchaser in possession—Title of certified 
purchaser, extent of —Bengal Tenancy Act (VIII of 
1885), Sch. III. 
Section 66 of the Civil Procedure Code is no 


“stricted to benami purchases made by or on behalf 


of judgment-debtors. 

P., the landlord, purchased a holding at an exe- 
cution sale benami in the name of D, and the 
latter was certified asthe purchaser. P., however, 
remained in possession of- the holding for more 
than three years when he was dispossessed ‘by D, P, 
thereupon brought the present suit to recover 
possession : 

Held, that as D. had been kept out of possession 
for a period of two years his title had become 
extinguished by virtue of the Third Schedule to the 
Bengal Tenancy Act. C Harish CHANDRA GUHA v, 
NRIPENDRA CooMAR OHAKRAVARTI, 240, W. N. 1024 


719 


S. 73—LEszecution of decree—Money paid 
into Court—Rateable distribution, right to, in 
respect of execution costs, whether permissible, : 
Money paid into Court in execution of a decree 

is assets available for rateable distribution under 

section 73 of the Civil Procedure Oode, but such 
distribution is limited to the amount of the decreeg 
and cannot be extended to the costs of the ap- 





‘plication for execution, unless, prior to the receipt 


of the money, there was an order made expressing 
in terms that suéh costs are to be added tothe 
amount of the dectee, C Noor MAHOMED v., Binast- 
RAM, 47 O. 515 j 458 


sa 73, O. XXI; r. 72—Rival decree. 
holders—Rateable distributién—Permission to bid 
and to set off —Right of other decree-holders, whether 
affected. 

A. and B. held decrees against a common judg. 
ment-debtor., B. obtained permission to bid at the 
sale of the judgment-debtor’s property, and to set 
off his claim under his d&oree against the purchase- 
money. He purchased one item of property but 





"did not deposit the purchase-money, another item 


was sold to a stranger who deposited the purchase. 
money, A, applied for rateable distribution but 
4 


* distribution. 
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his avplication was disallowed in respect of the 
purchase by Bi: 

H%d, that A" wis entitled to rateable distribution 
in respect of both prrchaxes, as the permission to 
et off granted to B did not affect A's rizht to such 
AHONACHELLAN CHETTY v Soma. 
BUNDARAM ee i 12 L. W. er 86 
O~memnmennnmommn SS y 9 y O. P Pa 10, Q. XXIII, Ye | 

—Scheme suit—Prayer, inter alia, for appointment 

of trustee Withdrawal of suwit—Court, power of, to 

transpose parties and adjudicate on merits. 

In a suit institntéd under section 92, Civil Pro- 
cedure Code, where the plaintiff applies to with- 
draw the snit and it appears tothe Court that 
his object is to prevent the Court from deciding 
the suit on the merits the Court has power to 
allow the suit to proceed with some of the defend- 
-ants as plaintiffs notwichstandine the withdrawal 
by the plaictiff from the suit ; 

The laagaage of clause Zz of rule 19, Orier T, 
Civil Procedure Cods, is wide enough to give a 
Court power to a ld either as plainsiff or a3 defend. 
antany person, that is, whether already a party, 
as defendant or plaintiff, so as to enable it effec. 
tually and completely to adjudicats upon and settle 
all the questions involved in the sait MI MAHOMED 
-Stgasvoory v Goons JATILANI, "2 La W. 28 233 
S. 99, O. XLI, re 31—Omiszsion to 

comply with provisions of rule, effect of. 

The omission by an Apoallare ‘oart to conuply 
.striotly with the provisions of Orler XI, rule | 
of the Civil Procedure 4 ode amounts to no more 
than an i regularity onrable by section 9) of the 





» Code, $ LAKHAMBAL v DEVIBM, 14 S. L.R. 172 


€73 
Sa 102 - Suit to recover grazing fee, nature 

Of Appeal, secontl, u helher lies 

A person who is all»wed to graze his cattle on 
the land of another upsa piymens of a fee per 
eapita has no interest in the landand is not a 
tenant. - onsequently, the grazing fee is not in the 
nature of rent. 

A suit for recovery of money claimed as grazing 
fee is of the natare cognizible by a Court of Sma 
Causes and, under section O04of the Code of Civil 
Procedura no second appeil lies in such a suit 





ifthe amount in dispute isiess than Rs 500. C 
e JATINDRA MOHAN v. ABDUL Aziz, 32 0 L.J K? 
595 





= Sa 102—Suit to rerover price of coal, 

nature of Appeai, second 

A suit to recover the price of boal supplied under 
an agreement isin the nature ofa Smal sase suit 
and where the amount souzht to ba recovered therein 
is below Rs 6.0, a second appeal is barred under 
section !02 of the Civil Procedure Code [ 
DAK & Co. t. SIB NARAYAN SINGH 


S. 102, O. XXI, r. 71 —Application 
to recover deficiency from defau'ting purchaser— 
Amount sought to be recovered less than Rs, d00~ 
Appeal, second, whether lies. 

Where the amount sodght to be recovered from 

a defaulsing purchaser by an application under 

Order XXL, rals 7! of the ivit Prosedure oda Ys 

less than Xs 5',an order pasied on the applica. 


‘tion is not subject to second appeal, B Razacuarya 
* 
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SHESHICHARYA V CHEMANXA GURUSHANTAPPA, 22 
Box L.R, 3} 3.458 23 192 
seers Sq 104, 0. X L; Pa 4, 0. XLIII, 

Pa E €S)—Recetrer—wriler passing accounla— 

Order granting leave to sue Receiver ~Appeal, 

whether lies Suit, maintainability of. < 

Where a Oonrt is seizeg with a particular matter 
under g particular rule, and an order under that 
rule is appealable, then the order actually made É 
the Court in that matter, whether itis a positiv 
order or a negative order is also appealabla, 

An order passing a Rezeiver’s accounts is an ‘order 
made under rule 4 of Order XL of the Oivil Pro- 
oedare Code and is appealable under clause (s: of 
rule l! of Order XUITI of the “ode 

No appeal lies against an order granting leave to sue 
a Receiver Wherethe ours appointing a Kecciver 
has gone into the accoants filed by the Receiver and 
bas passed them. overruling the objections of the 
party impugning the accounts, a suit will not lie 
against the dessiver for danages for negligence, 
ebr, based on the same allegations which have 
already heen considered and overraled. 8B 
SARINIWAS KCPPUSWAMI MUDLIAR V, Waz, 22 Rom 
L R. 11 6; 44B 4 421 
Sa 103 —“Affecting the decision of the 

case”, meaning , of -Arhitration, order superseding, 

whather can be attacked in appeal from final 
desree 

the words “affecting the decision of. the case” in 
saction 310. of the Civil Procedure Code, mean 
aff-oting the decision of the case with reference 
to the merits of it, 

Anorder suoerseding an arbitration is nob an 
order which affects the decision of the case with 
reference to the merits of it, and even if such an 
order is erroneous the error cnut ba made a 
ground of objection in the appeil from the final 
decree nthe case L BUDHU Ram-Hovpa Ba es 


RAMZAN 
S. 107, O. XXII r. l —Appellute 
Court, power of, to allow withdrawal of suit 
An Appell:te Court has juris-liction to allow a 
suit to be withdrawn with liberty to bring % fresh 
snit on the same cause of action & Smera Hasan 
Gopam MOHIDIN v MAHOMED ALI, 22 BOM LR. 
1.6%; 45 B 20t 210 





Mead, 








S. 110, O. KV, r, 4—Privy Council 
appeal -i'onnec'el swits—Value in ona below 
Rs «09° - Certificate, whether should be granted. 


Wheraintwo connected snit: the points raised 
are identical and the valuation of the subject-matter 
in oneexc’eds Rs ©, OQOandin the other is less than 
that amount, and the former is certified as a fit one 
for appeal te the Privy ounoil, the latter should 
also be simiarly certified A Buagwan BINGH v, 
BHAWANI Dass-Haewan Das, I8A L.J lily; - U. 
P.L BR. (A) 4tt 794 
S. I 15—“Cas”, meaning of —Jurisdiction, 

decision as to —Rivisina, whether m untaimthle 

The worl ‘oase” in section 1:5 of the Civil Proce- 
dure Joda does not nenseasarily th ever¢ caso mean 
ties whole cwe but miy main a partioi? branch 
ofa gigo for which an indapstlant ramady, ora 
difsrənt prece lara, is provi lel by tie ol: 

Where m bha objestion of tho dofen leus thet the 
Court has no jurisdiction to entertain the suit the 
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, Court decides it has jurisdiction, the order of the 

Court does not amount to a decision of a case and 

no revision lies against ib L Sawan Mat vw. 

Kannaya | at-Goran Dus 680 

S. 1 15—Interlocutory order—Order alow- 
ing party to produce additional evidence after 
closing case—Revision, gvhether competent. 

Interference by way of revision with interlocu- 
tory orders is only justified where irremediable 
` damage is likely to result. 

In a.suit for the recovery of asum of money five 
issues were framed and both the parties produced 
their evidence, at the conclusion whereof the plaintiffs 
asked for permission to produce additional evidence 
on the second issue The Cout refused the 
application but allowed the plaintiffs to produce 
further evidence on the fifrh issue. The defendants 
applied for revision to the Hi-h Court: 

Held, that there was no possibility of irremediable 
damage being done to the defendants and that, 
therefore, the petition for revision was not competent. 
I. Fin MAKHAN AL-TEJ Pau v. Fies Jar NARAIN- 
Bias Ras, 7 P.W R jol 450 
“Sa I I5- Revision, . 

The mere fact, that a Court has used threatening 
language towards an arbitrator is not a ground for 
interference uader section 115 
Procedure Code in the ‘absence of anything to 
show that, in consequence of such language, the 
arbitrator was forced to arbitrate against his will. 
A Baspeo Wan v KANHAIYA LAL, WA. L. J 9%; 
43 A.) 











S. 115 -Revision—Plaint, order directing 
return of See CIVIL PROCEDURE CODE s 20 e! 


2 

S. | 15, 0. XXXVI, F. I O— Attach. 
ment before judgment— Property sold — Decree passed 
~ Pyoceels of sale attachet and recovered by another 
decree-holder against same judgment-debtor—Sutt 
to recover share, dismissal of —Renision, 

Certain perishable property belonging to a defend- 
ant having been attached before judgment and 
sold, the sale-proceeds were paid into Court to the 
. credit of the suit Eventua'ly, a decree was passed 
in the suit, buts before the decree-holder could 
apply for execution a person who had p-evionsly 
obtained a decree against the same judgment-debtor 
obtained an ord r of attachment and payment of 
the sum lying in “Court, and the meney was paid to 
him. The subsequent decree holder thereupon 
b ought a suit to recover from the prior decree. 
holder the amoant which he would have got out of 
the moneys attached if there had been rateable 
distribation. The suit was dismissed. In revision : 

Held that the plaintiff not having gt once applied 
for execution of fis decree to make his posicion 
secure his suit had been rightly dismissed. B 
Visuxo DHONDDHV PALKAR v RAMPRATAP DAULATRAM 
Marwan, 22 Bom L. R 1407-48 B -6) 

15, Sch. i], Para. 16-~-Award 
— Decree passed on award without giving time for 
filing objectifna—Appeal, whether lies— Revi-ion 
Whérea onrt pisses a decree in terms of an 

award withons giving the parties rime to file objections, 





n» appe | lies aginst the decree, buy the Hign ‘ourt’ 


has power to gat aside the deoree in the exercise of its 


discretion under section 115 of the Civil -Procedure . 
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B RAvJIBAAL KASHIBHAL 4. 

ZAVERBHAIL, 22 Bom, L. R. 1454 

S. 145, scope of—Réceiver, surety for, 
liability of. 

Section 145 of the Civil Procedure Code applies 
where any person has become lialle as surety fo” a 
Receiver and such surety can be ordered to pay the 
sum which he has bound himself to pay. 
Maune Po Turn v, Ma Waine, 10 L B. R.-2°6@: 38 
Bur. L.T 91 S4.4. 
S. 149—Appeal filed on insufficiently 

stamped memorandum— Deficiency made after enpiry 

of limitation — Extension of time. 

Where an appeal is filed in time onan insuffi. 
ciently stamped memorandum, and on the deficiency 
being pointed out to the appellant by the office he 
dispntes the order and does not make up the 
defitiency till long after the appeal is barred 
by time, he is not entitled to the benefit of section 
14 of the Civil Procedure Code L,Wanpuawa SINGH 
v. SUNDAR Sines, 4 PL, W R 192i 
- O. l ra 3, score of Joint trial, when 

justified Declaratory suit by reversioner in respect 

of several alienations—Alienees, whether can be 
made joint defendants, 

The language of Order J, rule 2, Civil Procedure 
Code. is extremely wide, and even if there be only 
one question common to all the cases, that is suffi. 
cient to justify a joint trial. 

Plaintiff sued fora declaration to the effect that 
certain alienations shall not affect his reversionary 

He impleaded all the alienees as defend- 
ants in the case : . 

Held, that there being at least one question 
common to all the transactions, namely, whether the 
plaintiff, by reason of his relationship to the 
alienor, was competent to maintain the suit it wag 
not bad for misjvinder of parties. L, JIWAN SINGH 
v GARBHA SINGH 


0. I, Fr, 9, 10. 


DARYABHAL 
I 














See DECLARATION oF 
TITLE 





0. Il, Pa 2, applicability of, to suits for 
immovable property—Causes of action, joinder of 
all, in one suit, whether necessary. 

In determining the applicability of Order IT 
role 2 of the Civil Procedure: Code toa suiġ ros- 
pecting immovable property the mere fact that the 
title to the property in dispute in both suita is fhe 
same and that the property is the same does not 
necessarily show that the cause of action is the same. 
Thus, in a suit by reversionary heirs for a declara. 
tion of their right and for possession after setting 
aside a deed of gift, andin a subsequent suit for 
possession *as reversionary heirs of the estate, on 
the ground that they were in possession and were 
dispcssessed by the defendent, the cause of action ig 
distinct, and the mere fact that the cause of action 
in the latter case arose before the inatitution of the 
previons suit, did not make it obligatury on the 
plaintiff to include the claim in the previous suit, 

itis nob necessary that all the causes of action 
should be joined in*the same enit, but the suit 
should include the whole claim arising out cf the 
eame cause of action, that is, the canse of action 
for which the suit ir brought, C Maxmatna Neng 
‘Bose v. JAGAT Ram Roy 517 
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O. II, r. 2—Dekkhan Agriculturssts’ 





Relief (Act XVII of 1879), ss. 12, 18—Mortgages, 
simultaneous—Suit'on one mortgage—Account taken 
only in respect of one mortgage—Subsequent suit 
qn another: mortgage, whether maintainable. 

“When a Court takes an account as provided by 

' section 13 of the Dekkhan Agriculturists’ Relief Act, 
eit does not start the account with the particular 
bond or wmortgage-deed, or whatever it may be 
which is pleaded as the basis of the suit. The 
account is taken of the transactions between the 
parties‘to the suit, and if those transactions began 
at an earlier date than a particular bond, whether 
a money-bond or a mortgage-bond, and if the 
transactions led up to that particular bond then the 
account is taken from the earliest of the preceding 

| transactions and is continued right up to the date 
of the suit. 

Defendant had had several transactions with the 
plaintiff. A balance was made up and, in order to 
secure payment of the balance, the defendant 
executed three mortgages in favour of the plaintiff. 
The ‘latter brought 8 suit on one of the mort- 
gages and -obtaineda decree. The account taken 
in the suit was limited to the particular mortgage 
which was sued: upon. Subsequently, the plaintiff 
gued on the second mortgage : 

Held, that the suit was barred by Order II, rule 
2 of the Civil Procedure Code read with sections 12 
and 18 ofthe Dekkhan Agriculturists’ Relief Act. 
B DALUCHAND BALARAM ~v. APPI KHRMA BASTEE, 
92 Bom. L. R, 1093; 45 B. 55 - : 34 

Sa wil, ra 2—Mortgagor authorising mort- 

e gagee to sue either for interest due or for possession 
in case of default in payment of interest—Suit for 
interest—Subsequent suit' for possession, whether 
barred. 

A mortgagee is not debarred by Order II, rule 2, 
Civil Procedure Code, from suing for possession of 
the mortgaged property on the strength of a 
stipulation conferring upon him the option to sue 
for interest or for possession in the event of the 
mortgagor's failure to pay interest at the stipulat- 
‘ed time, simply because on the occurrence of a 
previous default the mortgagee sued only for 
interest and not for possession, L PARMESHRI Das 
v. RAKIRIA, 1 L. 457; 56 P. W. B. 1920 


O. VI, ra I7—Appeal, second—Suit, 
character of, whether can be altered—Suit for posses- 
sion, whether can be converted into suit for enforce- 
ment of mortgage. | : 
It is not open to a plaintiff. second appeal 

to apply to alter the character. ôf. his suit so as 

to convert it from a suit for’ possession into one 
to enforcea mortgage,e C Monenpra Lat Biswas 

V, JAGAT CHANDRA RO% 


O. IX, r. 9, 
Application to set aside execution sale, dismissal of, 
for defauli—Restoration of application, whether 
permissible: « 

Thg provisions of Order IX, rule 9, Civil Procedure 

Code, are applicable to dn order dismissing for 

default an application made under Order XXI, rule 











90, Civil-Procedure Code, to set aside a sale held in” 


execution of a decree. 


O Gauri v. Hina, 28 O. C. 
849 575 
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O. XX, r. 4 (1)—Provincial Small , 
Cause Courts Act (IX of 1887), s. 25—Judgment of 
Small Cause Court, contents of—Brief . reasons for 
decision, statement of. ‘ ` 
- The judgment of a Judge of a Small Cause Court 
should contain a brief statement of the reasons 
for the decision which would satisfy the High 
Court that the Judge had applied his mind to the 
materials placed before him. A judgment in a 
Small Cause suit as follows:—‘Point: Is the 
plaint claim true? I find the plaint claim true’, 
is not a judgment in conformity with the law. M 
KANDASAMI CBHETTY v. RAMALINGA OHETTY, 12 L. W. 
235 06 
O. XXI, r. 2—Erecutim of decree— 

Payment out of Court—Certification by decree- 

holder—Limitation—Payment disputed—Procedure. 

There is no time fixed within which a decree- 
holder is bound to certify a payment made to him 
out of Court, such payment oan be certified by 
the decree-bolder at any time. 

Where a judgment-debtor denies having made°a 
payment which the decree-holder certifies, the Court 
should take evidence and come to a conclusion, one way 
or the other, whether the payment has actually been 
made or not. B PANDURANG BALKRISHNA v. Sag 





® BHAU, 22 Bom. L R. 1120: 45 B. 91 





O. XXI,°r. 33—Restitution of conjugal 
rights, decree for—Euecution by detention in prison, 
order disallowing—Court, duty of, : 
Ordinarily, a Court passing a decree for restitu- 

tion of conjugal rights against a wife ought to 

exercise the discretion conferred upon it by rule 

33 of Order XXI of the Oivil Procedure Code 

and direct that the decree shall not be executed 

by the detention of the wife in prison. Itis no 
ground for refusing to exercise this discretion that 
the wife has already been in jail under the sen- 
tence of a Criminal Court and that it would be 
no violence to her feelings to be sent to jail if 
she disobeys the decree for restitution cf conjugal 
rights. B Bat Parvati v. MANSUKH JETHA, 22 Bon, 
L., R. 1097; 44 B. 872 36! 


O. XXI, r. 33—Resiitution of conjugal 
rights, decree for — Form of decree. 

Where a suit for restitution of conjugal rights is 
decreed not only against the plaintifi’s wife but also 
against other defendants in the suit who are proved 
to haye prevented the wife from going to the husband, 
the decree should not direct that the husband is 
entitled to recover possession of the wife, but, after 
declaring the husband’s right, should add a direction 
that the defendants other than the wife do refrain 
from. preventing the plaintiff’s wife from returning 
to him. P&t Bisweswar RAM v Party Ram 
KAHAR ’ 887 


O. XXI, rr. 35, 36—Decree for posses. 
ston—Possession not obtained — Subsequent suit for 
possession, whether maintainable. 

Plaintiff purchased J.’s share in a well, and obtained 

a decree for possession of that share°as against J. and 

his co-sharers. They took out execution against J. 

alone and filed a dukhalnama Subsequently, they 

brought a suit for possession against J.’s co-sharers, 

It was found that they had not obtained possession 

according to law in execution of their previous decree ; 
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obtain symbolical possession according to law in 
execution of the previous decree and having failed to 
do that they could not ‘maintain the present suit, 


their title having merged in the previous deores. L > 


RAM OHAND v. JANA ‘ 
O. XXi, r- $3—Ewecution of decree— 
o Attachment of decree in favour of judgment-debter— 

Sale of attached decree—Procedure, 

Where adecree in favour of a judgment-debtor 
is attached in execution of a deoree against him, 
the Court ought, under Order XXI, rule 68 of the 
Civil Procedure Code, to proceed to execute the 
attached: decree and apply the net proceeds‘in 
satisfaction of the decree sought to be executed. 
The Court has no power to sell the attached 
decree. < 

Where, however, an attached decree was sold and 
was purchased by the attaching decree-holder 
who proceeded to execute it and realised a larger 
amount under it than he had paid for it: 

Held, (1) that the procedure adopted by the Court 
was quite irregular ; 

(2) that the decree-holder must give credit to 
the judgment-debtor for the full amount realised 
by him in execution of the attached decree. B 
VITHALDAS PRABHU v, SUBRAYA MbANJAPPA, 22 Bon. 
L. B. 1804;.45 B. 343 541 
~ O. XXI, r. 86—Fwxecution of decree— 

Sale—dAuction-purchaser, deposit by—Farnure to 

deposit balance of purchase-money—Deposit, when 

may be refunded. 

Where an auction-purchaser, after depositing the 
required quota of the purchase-money, fails, forsome 
good reason to the satisfaction of the Court, to 
deposit the balance, the matter is one in which 
the discretion given to the Court by Order XXI, 
rule &6 of the Civil Procedure Code, should be 
exercised in his favour, and the amonnt deposited 
refunded to him. N Ganpat Rao Monitsy a 
KxSRICHAND, 17 N. L. R. 15 705 
= XXI, P. 89—Caleuita High Court, 
Original Side, Rules—Sale held by Registrar 
under rules, without attachment—O, XXI, whether 











< applicable. 

Although the provisions of Order XXI of the 
Oivil Procedure Oode apply ordinarily to sales on 
mortgage-decrees after attachment under the pro- 
visions of the „Code, those provisions do not apply 
to cases where the sale is held by the Registrar 
of the High Court, without attachment, under, and 
in conformity with, the rubes on the Original Sido, 
of that Court. © SURENDRA Kristo Ray v. Gooroo 
Prasan GHOSE, 24.0. W- N. 6386 < > 4 

O. XXI, pr. 90—Brecution"sale— Mistake 
< in publishing sale, effect of. 
- Where in publishing 8 .proclamation of sale, by 
mistake the selling officer and place of sale are 
announced as different from those fixed by the Court 
the sale isillegal. MM JAYARAMA Aryanv. VRIDHIGIRI 
Arvar, “9 M. L. Je 188; 12 L. W., 182; (1920, M.W N. 
460; 44 N. 85 16 
O. XXI, rr. 90, 93 -Sale in ewecution 
of° decree—Payment to decree-holder-—Security- 
bond—Sale set aside and refund ordered—Interest, 
. whether should be allowed, : 
Where part of the purchase-money upon 8 gale 
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Held, that it was necessary for the ‘plaintiffs to ` 


è 


in execution has been paid out to the decres-holder 
under a security bond, and the sal is subseđnently 
set aside, the Court has power, under Order XXI, 
rule 93.of the Civil Procedure Code, to order that 
interest be paid for the period during which the 


decree-holder has had the use of the money, even - 


though the seourity-bond does ‘hot provide ‘pr 
interest. PO MAHARAJ BAHADUR SINGH v. FORBES, 
19 A, L. J. 101; 33 O. L. J. 176; 25 C. W. N. 366; 
40 M. L. J. 161; 18 L. W, 217; (1921) M. W.N. 2°; 
2 P.L. T. 115,6 P. L, J. 129 782 
0. XXN, rr. I, 3— Abatement of suit— 

Suit, whether can abate after decree—Personal 

right, suit based on, effect of. 

A suit which has terminated ing decree cannot 
abate by reason of the death of the plaintiff after 
the passing of the decree. 

Even in cases of personal right, such as a claim 
for damages, the maxim actio personalis moritur 
cum persona does not apply after a decree is 
passed, inasmuch asa decree is property capable 
of. inheritance as any other property. Pat Mur- 
CHAND V GOBIND SINGH 939 
- O; XXII, ra 2—Appeal — Death of respon- 
dent-—Legal representative already party to appeal 








è ~—Abatement—Inheritance— Partition among brothers 


-and emclusive possession of respective shares— 

Descendants of one branch, whether can succeed to 

estate of member of other branch. 

Where on the death of a respondent it appears 
that his heirs are already parties to the appeal, it 


- cannot be said to have abated merely because no 


fresh application is made to bring on the record 
the legal representatives of the deceased. 

Four brothers effected a partition whereby K. 
separated from the other three and got some land 
whereon he founded a village. The other three 
continued to be joint and founded another village 
on the land which had fallen to their share, and 
both parties and their descendants continued in 
exclusive possession of their respective villages. 
One L the last male holderin the line of one of the 
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three joint brothers, having died disputes arose as - 


to mutation of his land between the descendants of 
K. and the descendants of the two brothers. The 
Revenne Courts decided that the descendants of, K. 
were entitled to one-third share in L's land. 
Thereupon, the other side brought a suit claiming 
the whole of L.’s estate: 3 
Held, that the defendants were not debarred from 
inheriting their one-third share in the estate of L. 
by reason of the glleged partition or separate and 
exclusive enjoyment of the village founded by K. 
L KARTAR SINGH v. Lat SINGH, 11 P. L R. 192); 
9 P. W, R, 1821 . °. 238 
: O. XXII, rr. 2; 4—Death of one of 
several defendants—Legal representatives not brought 
on record—Joint tenants—Defendants joinily and 
severally liable—Suit, whether abates. 
Where the defendants in a suit are jointly and 
severally liable to the plaintiff, the snit doeg not 





7° abate merely because ofte of the defendants hag 


died and his legal representatiyes have not been 
brought upon the retord. 

Joint holders of land aro jointly and severally 
liable to the landlord for the rent of the holding. 
Pat Jwana Prasan v, Koreya MUNDA 9 90 


a 
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O. XXI, r. 9—Limitation Act (IX of 
1988s, 5 —Appæil, abatement of, owing t> death of 
appellant-—Application for substitution of names, 
nature of—Couwt, power of, to set aside order of 
abatement—Sufficient cause, 

- Owing to’ the legal representatives of a deceased 

ppgllant not havin been brought on to the record, 
an appeal automatically abated, but no formal order 
carrying the abatement into effect was drawn up. 

More than six months after the death ofthe appel- 

lant an application was made to bring his legal 

representatives on to the record and to continus the 


+ 





appeal : 

Held, {1) that the application was, in substance, 
an application to set aside the abatement under 
Order XXII, rale ', of the Civil Procedure Code, and 
that the absence of a formal order of abatement was 
no obstacle thereto : 

-(2 that the ‘ourt had power to entertain the 
application and ‘decide whether the applicant was 
prevented by sufficient cause from continuing the 
appeal, under sub-rule 2, of rule J, independently of 
gub rule d. 

The provision in sub-rule (3) of rule 9 of 
Order XXIE ofthe Civil Procedure Code does not 
confine the sufficient cause mentioned in sub-rule ‘¥) 
to the circumstances given fn section 5 of the Limita- 
tion Act. A LACHMI NARAIN v. MUHAMMAD YUSUF, 
Is A. laa J. #83: 4' A, 540 903 
O. KAI, Pa’ [Suit for ejectment 
withtrawn without leave to bring fresh suh 
. © Subsequent suit for possession on different ground, 
, whether barred 

The fact that a snit for ejectment on the ground 
that defendant was a trespassar and had no right 
whatever. to the land and in which the defendant 
raised the defenve that he had a tenancy right in 
the land and could not be ejected, was withdrawn 
without liberty to bring a. fresh suit in respect of 
the same subject-matter, does not operate as a 
par under Order XXIII, rule ! of the Civil Proce. 
dure (ode, to # subsequent suit for possession in 
which the pleintiff states that, he is entitled to 
possession on the ground that the tenancy of the 
defendant had been determined by service of notice 
to quit. C ABDULLA AKHIL | HANDRA Biwas 8&4 
O. XXIII, r. 3, Sch. Il, paras. 
e 20, 21--Arbitration ~ Reference made after insti- 

tution of suit—Award, whether can be recorded as 

adjustment ~ Procedure, . 

The provisions of paragraphs 20 and 21 of 
Schedule IL of the Civil Procedure Code have no 
application to cases where the matters referred to 
arbitration are already the subject-matéer of a suit 
between the parties to the reference. 

Where the partiese to asuib agree to refer the 
matters in dispute to arbitration without the inter- 
vention of the Court and an award is made on 
such subm‘ssion prior to the decision of the suit, 
the submission and the award can be recorded 
under Order XXIII, rule 3, of the Civil Procedure 
Code as an agreement adjusting or compromising 
the sait and a decree can be passed in terms of the 
award. SN f . 
- ‘the procedure to be adopted by parties toa suit 
who enter into an agreement to refer the matter 
ju. dispute in the guit or part of it to arbitration 
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without the intervention of the Court may be 
su nmuarised as follows: — 

They may muka tha agraenint an order of Gourt 
aoi then paragraphs 1 to .6 6£ the Second Sohedale 
apply 


I£ they do not make the agreement an order of 
Court; ° 


ia) they cannot ask for the agreement to be filed è 


under paragraph U7; 

b they cannotask forthe award, if made, to be 
filed under paragraphs 90) and 21; 

ic} if an award is mad» and both parties accept it, 
they can apply for a consent decree in tema thereof, 
and there will be no nead t»aoply for an ordar 
recording the terms of the adjustment; 

‘@ ifthe plaintif disputes the award for any 
reason, and proceeds with the suit, the d-fendant 
can plead tne award and have the case set down 
for hearing on the issue whether the award is 
binding as an adjustment; 

e if the defendant disputesthe award, the 
plaintiff can set the case down for trial on: the issue 
whether the adjustmeut should be recorded: 

(f either party can file a suit to enforce the 
award and apply for a sty of the original suit. 


eB MANILAT, MOTILAL v GOKALDAS Rows, 24 Bo 4 


R. 104%; 35 B 424 6 
O. XXXII, applicability of, to uncontested 
. probate proceedings 
Although, as a rale, when a Will, of which Probate 
ig sought, affacts the interest of a minor, a guar- 
dian ad litem should be appointed for the minor, 
yet, until a contest arises, Order XXXIC of the 
t ivil Procedure vode has no application to the 
proceedings 
The effect of Order XXXIT is, that no person can 
be appointed a guardian ad litem without his express 
consent, and the question whether the person 
appointed as surh guardian consented to act is 
always. one of importance onthe merits, and the 
refusul by such a person to accept-a citation when 
tendered to him might be regarded as a refusal by 
him to act. w BADHASHYAM Dasya v RANGA SUNDARI 
Dasya, 24 W Nott 6-74 
O. XXXII, r. S—Hzecution of decree 
--Judgment-debtor, death of-——Legal representative 
minor—A pplication to being legal representative on 
reenrd—Guardiin, appointment of Procedure. 
Where the legal representatives of a deceased 
judement-debtor are m‘nors and an application is 
made bo bring their names on to the record under 
the guardianship of thei mother, it is incumbent 
on the Court, under Order XXXII, rale 3, Civil Pro- 
cedure Code, before making any order adverse to 
them, to call fipon each minor tg show cause against 
the appointment of his mother as his guardian and to 
call on the mother to show cause against her appoint- 
ment, and in the event of her expressing willingness 
ani her bsing found fit to record an order appointing 
her guardian and to afford her an opportunity to 
show cause why the decree should mot be executed 
against the minors N ADKEIA v. SHanKarR Rao 


757 

0. XXXII, rr. 3, 4—Guardian ad 

litem, appointment of—Notice to minor, failure to 

give, effect of ~Minor, wishes of, how far to be regarded 
 ~-Mother and. grand-mother, right of. < ' 
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* An order appointing a guardian ad litem of a 
minor defendant without giving notice to the 
minor as required by glause 4) of rule 3 of 
Order XXXII, of the Qivil Procedure Code’ is 
without -jurisdiction and is liable to be set aside. 

In appointing a gvardjan ad litem for a minor 
era it is desirable, 1f possible, that the Court 

ould consider the wishes of the minor asto. the 
person who should bs appointed. Uuless there is 
any valid reason for refusing to appoint cither the 
mother or the grand-mother of a minor defendant 
as his guardian ad litem, the mere fact that she is a 
parda-nashin lady is notin itself a safficient ground 
for rejecting her claims, Pat RAJENDBA PRASAD 1, 
Propopa HANDRA, 2 P. L. T. 116; 6P.L. J 82: 

(1921) Par 158 93 
O. XXXII, ra 4, applicability of, to 
mon-contentious proceedings in Probate —Duty of 

Court, 

Order XXXL, rule 4, of the Civil Procedure Code 
does not apply toa non-contentions proceeding in 
Probate, but where minors are concerned and 
citations are issued to them, it is necessary for 
the protection of their interest for the Court to be 
satisfied not only that a guardian has been appointed 
bat that a guardian has been appointed who has 
consented to accept the appointment and take upon 
himself tha onus that by virtue af the. appointment 
falls upon him on behalf of the minora. 
SACHINDRA NARAIN SAH v. HIRONMOYEE DASI, aa 


W. N. 538 
O. XXXII, r. 4- Minor, certificated 
guardian of —Suit against minor~-Another guardian 
appointed for suit—Appointment, legality of. 








Where there ia a Certificated guardian of a minor, 


the appointment of another guardian for the 
purposes of a suit against the minor is illegal, and a 
decree obtained in such suit by the plaintiff is liable 
to be set aside on the ground of there being no legal 
representation of the minorin thesuit, Wl Bermas 
y, RaAJABHAL Hussain Sanin, 12 L, W.114;39 M L J. 
239; 43 M.*0%: RM, L, T. 295 84 
O XXXII, r. 4~-Minor—Guardian ad 
litem karving adverse interest —Decree, whether 
binding on minor. 

A mere defect in following the rule as to repre- 
sentation of minors is not necessarily fatal to the 
proceedings so as to render invalid a decree against 
the minors. Wi Kupposawar IYENGAR v. Kamit. 
AMMAL, 12 L. W. 245; 89°M.L. J 875; 43 M eae 
O. XXXII, r. 4% (3)—Minor, suit against 








— Guardian, appointment of —Consent of guardian, 


nature of --Minor, when dound by proceedings, 

Ib is not neces@ry that the consent of the 
person to be appointed guardian, under Order 
XXXIJ, rule 4 (3) ofthe Civil Procedure Vode, 
should be express ; it- may be.implied from conduct, 
as, where notice is served’ on @ person to show 
cause why he shoulc not be appointed guardian, 
and he does no? appear in answer, to the notice 
appointing him guardian. — l 

In the absence of anything to suggest that the 
interests of a minor haye not been duly protected in 
a, suit, and th&t ho has been prejudiced by the 
an ointment of a guardian, an irregularity in the 
appointment is not a sufficient ground for setting 


a 
¢ 
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aside the procesdings at the instance of the minor. 
A Cuarter Sines o. Tes Sinan, 18°A, L. J. 958: 2 
U.P.L R ʻA. 884: 43 A, 108 67I 
O. XXXII, tP. 7, object of - Referenge 





to arbitration~—Benefit of minor-——Court, duty of, * 


The object of Order XXXII, rule 7, is that when 
a guardian of a minor party to a suit wishes, #0 
take the decision of a case out ofthe hands of 
ordinary Courts of Justice and to have it decided 
by a Court chosen by the parties, the Court ought 
to take into consideration the circumstances of the 
case-and see whether the reference would be to 
the benefit of the minor. The Court ought, in such 
a case. to apply its mind fully to the matter and 
see whether the reference would really be to the 
benefit of the minor. Where the Oourt accords 
its sanction to the reference without any valid 
reason the reference is bad and the whole proceeding 
is vitiated L BAKHTAWAR v. KESAR, BINGH-GURDIT 
Sinau, 45 P. W, R. 1921 si 
a XL.—Receiver, suit against—Sanction of 
Court, absence of, effect of —Jurisdiction of Court 

The omission to obtain the previous sanction of 
the Court appointing a Receiver for bringing a 
suit against the Receiver does not affect the 





jurisdiction of the Court trying the ‘suit but is 


an illegality which canbe effectively cured by the 
plaintiff obtaining the requisite sanction during 
the course of the litigation. NI KAROOTH Pararota 
AMMUEUTTY V. MANAVIERAMAN, 12 L. W; 881; 4? M. 


793 558 
——-Q. XLI, P. 5-Stay of proceedings— 


Registrar, whether has jurisdiction to stay mro. < 


ceedings—Inherent power of Court, when to be 

exercised. 

Proceedings held in pursuance of a preliminary 
decree are proceedings in the suit and not in 
execution, 

The Registrar of the Patna High Court has power 
to receive and dispose of applications under 
Order XLI, rule *ofthe Civil Procedure Code, but 
the only. application and the only order contemplated 
by that rale are an application and an order for stay 
of execution The Registrar, therefore, has no power 
to direct a stay of proceedings in a suit pending 
the disposal-of-an appeal. . 

An Appellate tourt bas jurisdiction to order sta 
of proceedings pending the disposal of an appeal, bu 
ib does so, not by virtue of statutory power under 
Order XLI, rule A, but in the exercise of its in- 
herent power for fhe ends of justice. 

If the procesdiggs are bound to be. protracted, and 
the expense involved jn the taking- of accounts. ig 
likely to be gfeat, the Appellate Court will exercise g 
proper discreti n in staying proceedings: otherwise, in 
the event of the decree beink reversed on appeal, 
such expense would be wholly thrown away If 
the proceedings, however, are not likely to be of any 
length, as, for instance, proceedings to ascer‘ain the 
marset value of certain stocks and shares there ig no 
object to be gained by stay of proceedings, and the 
Appellate Court will réfase to stay proceedings, 
Par Nena OJHA v, SArBHOO Durr OJHA, 2 P, l. T, 

* i 82 
O. XLI, rr. 20, 33—Appeat, Nios 
Appellate Court, power of, to add respondents, after 
a 





expiry of limitation, 


a. 
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An Appellate Court has’ power, in second appeal, 
toaddæs respondênts to the appeal persons who were 
parties to the suit in the origina) t ourt but were not 
impleaded as respondents in, the lower Appellate 
¢.6urt, although the time within which an appeal 
might have been preferred as spgainst them has 
expired. Toui Oosman Bros. & Co v. WIN 

Ne Ya, 10L B. R, 19) 
LI, FP. 22; applicability of, to Letters 

Patent Appeat. 


“Bule 22 of Order XLI of the Civil Procedure Code 
is not applicable to an appeal under clause Jò of 
the J.etters Patent, consequently, a memorandum of 
crose-objections filed therein cannot be entertained. 
C BROJENDRA CHAT DRA BARMA v, PROFUNNA BUMAR 
Duar, 52 C.L. J, 48; 24 0. W. N, 1018 < 
O. XLI, ra 22 (4)—Appeal rejected as 

, insufficientiy stamped—Cross-objections, uhether can 

be heard. i 

An insufficiently stamped memorandum of appeal 
is of no validity at all and the rejection of such a 
memorandum is not a dismiss: l in default within the 
meaning of Order ALI, rule “2, (4) of the! ivil 
Procedure Code. Unless and nntil an appeal is properly 
filed in í ourt there can be no cross objections, and if 
an insufficiently stamped memorandum of appeal is 
rejected because it is infufficiently stamped, no 
cross-objections can be entertsined or heard L 
Laspat HAI v LACHMAN Das © 
a ALI, r. 1 (4)—Appeal from order 

of remand- Fi BAÉ of jact, whether can be 

_ questioned, 
, The policy of the Legislature being not to allow 
a second appeal on facts, the appellant, on an appeal 
from an order of remand is not entitled to question 
the findings of fact recorded by the Appellate ( ourt. 

L Hops Ramu v Hory Ram, ” L. 25 71 
LV, r. 8 (bD)— Judicial Committee's 

_ Rules, r. 4 -- Appeal heard ex parte- Applicatwn 

, Jor  re-hearing—Procedure—Omisaon to notify 

respondents of admission of apzeul, effect of 

The accidental omission to nctify the respondents 
of the admission of an appeal to the Privy Council 
is not a sufficient ground for re- hearing, provided 
the respondents in fact knew of the admission. PC 
HARDIT SINGH V, GURMUKH Sıxan, 24 Bom L. R. 660; 
4 P.W. R. ds 21. E T 


ad =O; L; rs I (a) GiID~ Small Cause 
Court Priced ure— Issues ‘not-strugh=—Case involving 
Many questions—Dutly of Court 
Although under‘the law- a Small* Cause í Court -is 

















not required t t6- frame - -issves, yet Where the matter. 


n-dispute i igs-ot Very simplo ‘and vari ue questions 
avis for-devision, the C oprt shouid indicate to the 


patties what thé points A are on which gviderice has to’ 


bo adduted and | Rive them an dpportunity to produce 
their evidencé thereon. L Pir MUHAMMAD SADE-UD- 
DIN v. ‘Keare-cp-Diy | : 


Sch. un — Arbitration—Award— Extension 
of timé for submitting.oward, whether proper— 
Agrêbment to refer to arbttrdtion - Par ty to agreement, 
whether can withdraw 





Inaeniuch “as a t ‘ourt has jurtediction to extend f 


tke.time for submitting an anard, the. mee 
exercise of that jurisdiction does not amount to a 
teria] irraguiarity, i ae a a Maa 


bed 
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Once a party: agrees to submit a dispute to 
arbitration, and the arbitrator proceeds to evidence, ' 
it is not open to him to withdraw from the arbitia- 
tion, 

The adjudication of disputes ty arbitration should 
be the result of the -free gonsent of the arbitrator 
to undertake the duties of arbitrating between tha. 
contending parties who have agreed to repose ‘cone: 
fidence in his indgment. 

The Court hasno authority to compel a private 
arbitrator to arbitrate against his pwn will, 

The mere fact, hcwever, that a Cont bas used . 
threatenirg largurge towards an arbityator ia tot a. 
grcord fcr interference under rection 1'5 of tre 
Civ] Procedure (cde in the sbrerce of arythh g 
to show thet, in conrequence of tuch languege, the 
arbitrator was forced to ulbitrate sgsinst his V ill, 
A Barpro Mav, KANHAIYA Ian, 18 A. La J. $93 


4B A. 11 € 
Sch. H, para. 12 (b), (c)— 

Aititration— Award- Court, zower oj, to correct 

arthmet cal error in award. 

The only power a‘ orrt has under paragraph 12 b) 
and c cftheSeend Schedule to the Civil Frocee ve 
Code is either to amend an obvius error in the- 
awtid which can be amended withcut affecting the 
decisien, or to re ctify a clerical mistake or an @rer 
risig from an accidental slip or omission. It 
hasno power to correct an error of calculation or 
arithmetic and award a-sum different from tat 
awarded by the arbitrator B Goran DINKAR v, 
GanesH NARAYAN, z2 Bom. L. K. 1416; 46 B 572 

; 785 


Ccempantes Act (VI of 1882', ss, 144 
(a), IBU- Poyment erder, who can obtain—Third 
garty, whether can take advantage of provision. 
Section HO of the Companies Act, 1? Y, confers 

certain special privileges of which a third party 

cannot tske advantage, 

The liquidatcr of the Dcaba Bank transferred, 
with the sanction of the ! omt, certain kack diltg 
and calls due by the contrilutories of the Bank 
to celtain persens on the -th March 1418 On the 
ith Auguet be entered into an ugreement with 
the verdees wherely he undertcok to execnte 
powers-of-attorney in theiefaveur in order to envble 
them to obtain a payment order, and rarction of 
the .Court was obtained in respect of this agreement 
also The vendees then applied under secticn ‘FO 
of ~ the Companies ao i8ev, dor an order cf 
payment.: . l 

„Held, | that,. acme as the epplication was 
made in ‘the interest and for the benefit of thind 
parties. it coum net be said to have been made in 
the name and on behalf of the ( ompany’ as contem- 
plated by clause a of section 144 of the Act, 
and war, therefore, incompetent. ka Doana Bang. 
Lp. v. KUNDAN Lat, 18 P., W. R. 921 S 


Companies Act (VII of 1913), s. 162 
—Ruspension of business— Winding-up-— Discretion: 
oj Court— Dead lock— Substratum gone, printiple oj; 
u hen ap lical le : 

. The matter of granting or- refusing -an application - 
for windjng up a ' ompany rests entirely in the 
discretion of the Court, and, in the case-of a’ 
Company which hag suspended business- for-a whole: . 





"Fol, LIX] 
. Companies Act—1913—concld. 


yearn the power will “be exercised only when there 
‘ig 2 fair. indivation that there is no intention to 
carry on the business; if the suspension is satis- 
factorily accounted forand appsars tobe due to 
. temporary causes, the order may be refused, 
The fact that the firm of Managing Agents of a 
: Company has been dissolved, but steps have been 
: aken to appoint new Managing Agents, is no 
i indication of a complete dead lock waich can only 
be removed by compulsorily winding-up the Com.» 
“pany. ‘ 
ý tn the absence of proof that the objects of a 
Company as set out in the Wemorandum of Associa- 
tion, cannot be faltilled in other ways, or by tha 
“emoloyment of other agencies, the principle of 
. ‘substratum gone’ cannot be apphed. © MURLIDHAR 
-Roy v BENGAL STRAMSHIP Co. LTD, 47 C 454 542 
S. 162 (3), scope of—Winding up by 
Court, when to be ordered. 
Though a Court is not bound to construe clause 
(6) of section 16% of the Companies Act as only 
. covering grounds of a like nature with those speci- 
-fied in clases -1 to > of the section, yet it 
‘will require grounds of a like magnitude before 
-acting under the clause, and it is only in extreme 
-ouses that it will, at the suggeation of the minority, 
. disregard the wishes of the domestic forum, and 
condemn the company to extinofion. L d+ owAsdt 
‘u. Nata Sinem Ore company Lro, 13 Bur DS 4 





Compromise—Parties agreeing to abide by 
deciswun of Cout—Decision, whether cun be ques 
lionel as wncorr-ct —Appeul, wheth-r lies 
Where parties to a suit effect a compromise in 

respect of some of the suit property, and as regards 

the rest agreeto be bound by the desision of the 

Court to be arrived at after considering certuin 

documentary evidence to be placed before it, it is 

not open to either of the parties to question the 

correctness of the ‘ourt’s decision by appeal. A 

NRHAHZADI BEGAM Vv, MUHAMMAD IBRAHIM, 19 Aa J, 


14 
Confession of co-accused, value of, 

‘lhe confession of a oo-prisoner cannot per se 
sustain a conviction, and in order to achieve that 
object it must be corroborated aliunde by inde. 
pendent evidence in some material circumstance L 
Kear SINGA v EMPEROR, 24 UB. u J. Lil 913 
‘Coatract, breach of - Damages, measure of— 

Variation, effect of --Dzlivery not to be mide, effect of, 
`- Plaintiffs contracted to buy certain goods from 
‘one M which they agreed to sell tothe defen 1. 
ants. Subsequently, it Was agreed between the 
parties thatthe defendants should pay M., direct 
against delivery and should get M jo give credit 
„to the plaintiffs forthe amount. Defendants igreed 
to sell the same goods to Mf, and, the:efore, failed 
to take delivery. Plaintiffs sued the defendants 
‘for damages : 

Held, .t thatthe intention of the original con. 
tract between the plaintiffs and the defendants that 
there should betlelivery by the former to the latter 
wis sudsequently modifiad and there was in fact 
to be no delivery: |, 

(4) tnat che. p‘aintiffs were only entitled-to the 
difference bet¥een the price wnich they had agred 
to pay to M, aad the priog whioh defendants had 


GENERAL INDEX. . 
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Contract—conold, . 


‘agreed : ta pay tothem B Hira LAL AMBA LAL 2. 


Gopa rgi KALI tangi, 22 Bom, L. B Bob 263 

, breach of —Damuges, suit for — Party wrong- 
fully cancelling contract, whether can set up 
alternative defence. 

If a bayer cancels the contract without afy 
justification, he disables himself from setting up 
any defence which he might otherwise have dope 
to an action for damages B Rousramsi A. DUBARE 
v, Hası Hosser+ Lari, 22 Bow L. n, 1653 515 
~y construction of—Performance, condition 

for aviling ~] in lilion not vo ning into existence 

-Breach of contract ~Damages, liability for. 

The parties entered into a contract in India for 
the purchase and sale of Alizarine at a certain rate: 
the contract provided that if there was any fac- 
tuation in the Syndicate rates,- the conditions of 
the contract regarding the price would become void, 
and the price would be fixed by mutual consent, 
The Syndicate was composed of a German firm and 
an English member or members and regulated the 
supply und fixed the price of Alizarine, The Great 
War broke out and deliveries continued for some 
time, and then ceased. The purchasers brought the 
present action for damages for breach of the contract 
to continue the deliveries, and the question was, 





” 





@whother the War frustrated the contract either 


generally or by destroying the Syndicate : 

Held, that the matter was purely an Indian one 
and there was nothing in the contract which in 
turms made any modifitation of the obligition of 
the sellers depend upon the continuanue of the 
syndicate; that as there was no fluctuation or altera- e - 
tion in the Syndicate rates, by reason of the, 
Syndicate not having been operative, or for some 
other reason, the condition avoiding the contract if 
taere was such fluctuation never came into operation 
and the contrac; continued on the footing of the 
rates specified, and that as the contract was broken 
the buyers w re entitled to recover damages. P 3 
Tounsipas l'EJPAL V VE KaTacHALParny LYER. (1921) 


.M W. N.65; 260 W. N. -6; 35 at. L. T. ald} lè L. 


W. 1 27 
Contract Act (IX of 1872), ss. 11, 65 
«Minor, contract oy ~Minor, whether bound to 
restore benefit 
Section 43 of the Contract Act starts from the 
basis of there being an agree nent or contract 


‘between competent parties, and has no application 


to a case in which there never was and never could 
have been any contract, for instance, where one of 
the parties to a contract is a minor. < MOTILAL 
MANSUKAR AN V. MANEKGCAL DAYABHATI, 22 Bom. L, R. 
ny5 49 B2 6 
Sa ol 9 — AsKnowledgment, suit on—Signa. 
ture of executant obtained by intimidation, effect of. 
A pe son acknowledging bis liability to pay a 
certain sum cannot be held bound by the acknow. 
ledyment, where it is found that his signature wag 





;obtiined by intimidation: and that the amount 


acknowledged has been paid, L, Bis Ram v. Kewar 
Ram °’ : 781 
- S. 69—Appropriation of payment—Amownt 
deposited for special purpose, whether can be -aps 
prupriated . ©. a e - 
. Au amount deposited’ -with.a oraditor for -a 
special purpose cannot be regarded as a re-payment 
E : 





_ 9, WAMAN 
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1028 4 
Contract Act—concld, . 


_which the debtor can subsequently claim to have 


appropriated towards any other debt. Maney 





#4 
a S, 69—Probate-—Decree against assets— 
Payment by emecutor—Probate revoked —- Suit to 
e recover amount paid, maintainability of 
Plaintiffs obtained Probate of a Will, and after. 


` wards admitted* a claim against the deceased, and 


a decree was passed against the assets of the 
deceased in their hands, and they made payment. 
The Probate was subsequently revoked, whereupon 
they brought the present suit to recover the sum 
paid by. them stating that no immovable property 
of the deceased was in their hands ; 

Held, that, the suit must fail as the plaintiffs 
were not interested in making payment of the 
amount due under the decree in order to protect 


` the assets of the deceased, and they, consequent) 


. were not justified in making the payment. 


„that there ig a contract to the contrary, 
_ASSIGNEE OF MADRAR v. Ramaswamt Crerry, 12 L, W. 


the: Government revenue, 


’ 
CHANDRABHAGA v HARSUKHDAS 128 
-—~-— $S.108, Excep. I, 230, 23I— 
Sale of goods by person in possession — Purchase in 
good faith—Title, whether pusses— Principal. and 
agent—Agent acting for undisclosed principal — Suit 
against both agent and principal, whether maintain- 
able. 
A person contracting with an agent for an undis# 
closed principal is at liberty to sue either the agent 


, or the principal or both under the contract. 


Exception | to section 108 of the Contract Act 
applies practically to any’ sale of any moveable 
property by any person ip any kind of possession, so 
long as that possession is by consent of the owner 
and the transferee acts in good faith 

Plaintiff purchased in gocd faitha diamond ring from 
defendant’s agent which the defendant had entrust- 
ed to the latter and paid the price to the agent. The 
agent was subsequently convicted of breach of trust 
in respect of the ring at the instance of the defend- 
ants Plaintiff sued defendant for delivery of the 
ring or for its price : 

Held, that the case was covered by the First Excep- 
tion to section 108 of the Contract Actand the 
plaintiff had contained a good title to the ring and her 
suit must. succeed, U B DULABDAB v. a 





S. 171—Banker—Natukkotai Chetty, 
Whether banker, and entitled to bankers lien. 
« A Natukkottai Chetty in the Madras Presidency 
is a “banker” within the meaning of section 71. of 
the Contract Act, and is, therefore, entitled to a 
banker's lien on goods bailed to, him as security 
for a general balance of acconnt, unless it is shown 
OFFICIAL 


89; (1u20) M. W. N. 424; 39 M. L. J. 186; 48 Me 


‘Contribution—Registered pattadar with limited 


interest in land, positicn of—Government revenue, 

payment of, by pattader for whole land—~Pattadar, 

right of, to contribution. 

A. claimed certain land which was included in 
the yatta of B. the registered holder, and liable for 
The suit was compro- 
mised and a decree passed awarding the land to” 
JA. conditional on his paying the assessment to B. 


Subsequently, the Government revenue was ¢n- 


INDIAN’ OASES, 


[1921 
Contribution—concid. sd 


hanced, and B., who had paid the enhanced assess 
ment, brought the present’ suit against A. for 
contribution: ° 

Held, that A, being the registered ‘holder but 
interested in only a portion of the land, having 
paid the whole of the assessment was in the position 
of a co-mortgagor und had-a right to contribution 
as against other persons interested in the land gp 
which the revenue was a charge M MUHAMMED 
KHALIL v ALATHADI MALWA KUNHI Rama NAR, +2 
L. W. 180; +1420 M. W. N. 477 262 
Co-ownerS-— Mistake— Rent, payment of, by 

one co-owner to’ another, effect of—Relationship of 

parties, 

D purchased from P a portion of certain lands 
held by him, and for many years paid rent there- 
for to P. On D’s refusal to pay rent, P. brought the 
present suit to recover rent : 

Held, that there was no relationship of landlord 
and tenant between the parties asthe transaction 
of sale by P to D. had the effect of making them 
co-owners; and that the fact that the parties had*for 
years past understood their mutual relations to be 
that of landlord and tenant would not result in 
their being treated in law as if they were superior 
and subordinate holders respectively, because they 
could not have a mutual relation in law which was 
contrary to the true state of facts © CHANDRA 
KANTA CHAKRABARTY v. ADINATH SHON, 320; L. E A 


Copyright in unpublished work - Sate of unpub. 
lished work, when complete—Purchaser, rights of 

P purchased the right to publish and sell #0 songs 
in Tamil composed by D Shortly afterwards, D, 
sold 47 songs to M, 40 of which were the same as 
those sold to P; M published these 40 songs and 
sold them to the public. P. instituted the present 
suit to restrain M from selling all or any of the 
80 songs. Itappeared that in respect of the sale 
to P., D. undertook to correct and revise the 
songs, but that he had failed to do so,and it was 
contended that, owing to this, the bargain was 
incomplete, and that no rights of P. had been 
infringed : 

Held, that the sale to P, was complete and its 
completeness was not affected by the mere fact of 
D undertaking to revise some of the songs, or 
re-write some of them, that P. had acquired an 
exclusive rightto publish or refrain from pub- 
lishing the songs, and any one prblishing them 
without his consent infringed his legal right, and 
that, consequently, he was entitled to restrain M. 
from infringing his rights therein. Wi Raman 
ASARI V. UJIDAMBARA MUDALIAR, (1920) M. W, N 426; 
19 L. W. 161; gy M. L.J. 3414 29 
Co-~Sharers—8uit by joinfco.sharer for village 

profits without asking for partition, whether mains 

tainoble—Undivided share, sale of, whether effects 

partition, é 

P. at an auction-sale in execution of a decree 
purchased an undivided share in gucestral village 
property and obtained symbolical possession. He 
now sued for village profits: 

Held, that as P. had not sued for partition,* his 
suit for profits was not maintainablg, and that the 
auction.sale had not effected a division of the village 
shares, WN Sipe Goran v, HIRATAT `’ 4¢8 





Vol; LIST GENERAL:INDEX, . “T0299. 
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- CO-sharernrgs-—conold, - + Covenant—coneld. . 
à User-of-joint-property —Interference with user with, the land, and is notbinding on a purchaser 
. of co-shurer, whether permtssible without notice. 
TA co-sharer canot materially -alter the condition Registration does not necessarny give -nétice to 
of the-joint property-wishout-obtaining the sanction of anybody of anything. But if a registered docu- 
-his co-sharers, ment is so indexed that an inquirer-anxious to 


Plaintiff-used-certain land which-he owned ‘jointly ascertain . whether there are documents relating® to 
with defendant for the pyrpose of the'access of-the -a property which ‘he proposes,’ for instance, to. 
esweeper-to the privies’in his‘-house which belonged buy, can find from the index documents relating , 
exclusively to him Defendant ‘built a wall across ‘to that property, then it will -be held-that-he has 
the-jcint land'and put an end-to this user-of the notice of those dscuments, because - if he made the 
plaintiff : inquiry, which as a prudent man he ought to make, 
Held, that the defendant was not entitled, to then they would come tohis‘notice EB GORDHANDAS 
obstruct the user of the plaintiffin this manner, and ‘ViTHALDAS v MOHANLAL ‘MANAKLAL'DosHI, 22 Bom, 
that the plaintiff was entitled to an injunction -L. R 1158; 45 B. 170 506 
‘directing the defendant to remove the obstruction. Criminal Procedure Code (Act X of 
‘Pat Desenpra PRASAD BUKUL V SURENDRA PRASAD 1572), S. 518, order under, nature of—Order 
“SUKUL 975 made in 1*7 —Disobedience of order in 1920, 
Court~fee—-Decree for possession” on payment of whether punishable—-Penal Code (Act XLV of 1860) , 
money—Appeal—Relief -asked possession without s. ISN, 
payment—Courtsfee payable, ` Accused was convicted under section 188 of the 
< “Where a plaintiff is given a decree for possession Ponal Code for disobeying an order purporting to 
ofland on: payment of a sum of money and he have been -passéd by the District Magistrate-in 1873 
appeals from the decree asking that he should be under section 518: of the Criminal: Procedure Code 
givenpossession’ without any -payment; the Court. of 1872: a 
fee leviable on the memorandum of appealis an | Held, that the conviction could not be sustained, 
ad valorem fee on ‘the amount directed to be*paid inasmuch asan order made under section 518 ‘of the 
by the lower ( ourt. LL Wapa aya SINGH 1, Sunpaz®: Oriminal Procedure Code of 1872 could uot enure for 
Sixeu, 2U P. W. BR. 1921 . 667 all time but had a temporary operation only. A 
Court Fees Act (VII cf: 1870);'S. 7 Bam Das v, Emperor, 8.A:L J. 857 
(iv) (d)—Suits Valuation Act (VU of 1857), 8.8 Criminal ‘Procedure Code (Act V 
—Injunction, suit fer~ Valuation for purposes of Of '898),-S. 12 (1), (2)—Jurisdiction— 
Oourt-fee and jurisdiction. - S§ub-Divistonal Magistrate, whether can take -cogni- 
A suit for an injunction comes within: section 7 zance of offence outside his sub-division, eo? 
(iv) (4) of the Court Fees Act and'the Conrt-fee has A Sub-Divisional Magistrate has no jurisdiction, 
to be computed-according to the amount at which the to take cognizance of matters outside the local 
relief sought is valued in the plaint, which value the area within which the District Magistrate -has 
plaintiff is entitled to fx himself, In such a case it appointed him to act, A Cuausey KUNI BEHARI 
is wholly unnecessary for the ‘plaintiff to fix any LALU Lavva, 19 A. L. J. 77: 22 Cr L. J. 192 -554 
value for the purposes of jurisdiction as, by section 8 Si 55—Accused, discharge of, from custody 
of-the Suits Valuation: Act, the value for the purposes Magistrate, jurisdiction’ of, to order further 
of Court-fee is also the value for the purposes of detention. 
jurisdiction. B Govinna  KRISENA Sarme ~v. _ Where by the order ofa Magistrate a person is 
‘Hanmara Lingaya FULMALI, 22 Bom, L.-R, 1450: discharged from castody on the ground of in- 
45 B. 667 “7774 sufficient oe Na a him withthe offence 
‘a i : in connection with which he was detained, the 
— S. I], para, 2—“Decree”, meaning of— Magistrate: has no authority to direct his further 
Additional Qourt.fees, — non-payment of=Penalty—  aetention in connection- with a different matter, 
TT, power of, to fim am f 4 payment, ` unless and until he has been re-arrested by the 
napplying section 11 of the Court Fees Actto police under section 65, Criminal Procedure Code. 


a suit for partition and mesne profits, the term ` j 
“decree” in that section should be ‘taken to refer to A BAN NA EMPEROR, IBA. L. J, 1114; 22 Cr, 547 


the final, and not the interim decree in the suit S.-107—Mavistr 
a f l £ —Magistrate, power of, to proceed 
Where in a suit for pertition and mesne profits against person Loren suriadiction, whose residence 
the Court decrees the claim and awards a specific is outside jurisdiction. 
sum on account of such po on :the pana The fact that a person is within the territorial 
paying the additinal Court-fee, Æ any, due in limits of the jurisdiction df a Magistrate -when an 
respect of the profits,.the Court has na power, under spy rehension of a breach of the peace arises, is 
section il, paragraph 2, of the Court Fees Act, to comoient to give the -Magistrate jurisdiction to 
fix any time. for payment and the only penalty bind such person over under section 107 of the 
which the plaintiff incurs in the event of his nct Criminal Procedure Code, and such jurisdiction is 
-paying the Court-fees isthat he cannot execute -the 54 ousted merely because the person to be: bound 
decree until he does: pay the fee.. MI NATHARSA Gyer hag his place of residence outside the juris 











BOWTRAR v MUHAMMAD. ROWTHAR ; diction. A ZIAULLAH Buan v. EMPEROR, 2208. L. J. 
Covenant restricting user of -land, whether runs 109 413 
with land ~ Registration, whether molice. . S.-107*-Order requiring security to keep 





A covenant’*by which the covenantor ~ restricts peace, whether conviction. 
he ordinary ‘user of his property: does not run An order binding down a person in a proceeding 
5 ; 


" 16.9;%2 0 L. J, YANG 24 Orel J. 194 


$ 
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«under section 107- of--the Criminal Procedure Code 
is not an order convicting a person under any law. 
, Pat @awiiss-%. ANANT Lat Sanu, 2P.L.T 176: 
{1921} Par, 40 9 
SS. 107, 145—Possegsion, dispute as to, 
e *absence of—Proceedings appropriate—Security to 
keep the peace ~ Proceedings against several persons—~ 
Overt acts, proof of. 


‘Where ope party is clearly in possession of pro- 
-perty and. another party wants to take forcible 
possesaion of it, there is no dispute ag to possession 
of the property within the meaning of section 45 
of the \‘riminal Procedure (ode, a.d the appro- 
: priate course is to initiate proceedings under section 
“107 ofthe vdde. 6 š no 

An order uhder section 107, Criminal Procedure 
Code, can only be parsed- when thereis a finding 
that the versons sought to bs bound down are 
guilty of wrongful acts committed or sought to be 
committed- by them This can only bə proved by 
overt acts agaihat each individual. - 

When wroneful-overt acts. are vsommitted -or 
threatened. to be committed jointly by.a number 
of persons, the act is really commi.ted severally and 
jointly by each of them, andall of them would be 
liable. to the penalty of- section O of the Coda. 





, Pat Lacau Sineu v Exernog, 1 P. L. T 681; 22 Cre 
374 - disposal of an &ppeal against 


ss. 107, 145, 147—Dispute in respéct 
of lac growing on trees—Proceeding under s 146, 
whether within jurisdiction —Righta of parties— 
Civil suit ;ending-—Breach of peace apprehended— 


L. J. 86 





ə Proper course 


The Police submitted. a report that, in attempting 
“to collect Jac on plum trees standing on lands 
‘somprised in the holdings of the tenants of a 
7eimindari concern, the officers of the latter were 
opposed by the lessees of the tenants, and that 
there was every possibility of a serious breach of 
. the peace at any moment between the parties an 
order was thereupon made by the District Magis- 
.trate directing .a proceeding under section 145 of 
the Criminal Procedare Code tobe drawn up and 
the lac trees attached: this order was atcacked ina 
revision petition to the High Court and the 
. question was, whether the subject-matter of. the 
dispute came within section 145: 

Held, that “lac” did not fail within the meaning 
af the expression “land” in section 14> of the - ‘rimi- 
nal Procedure Code, and that the proceedings held 
under that section were without jurisdiction that 
the matter did not come within section (47, and 
even if it did, no order for attadhment could be 

ade. ` 
m Where a civil suit is pehding fop the deter- 
mination -of the rights of the parties in certain 
property, ib is improper to start proceedings under 
goction 145 of the Oriminal Procedure vode: if 
immediate steps. are necessary to avert a serious 
preach of the peace proceedings under, seotion 107 
to bind down the parties are more appropriate. C 
AL JMUHAMMAD v FAKIRUDDIN MUNSHI, 24 O a 
Se TO, proceedings under—Dijence 
: evidence, when should not be disoredited. 2 

In a p oceeding under section 110 of- the Criminal 
Procedure Gode, the fact that a large. number of the 





"INDIAN OASES, 
‘Criminal Procedure Code—vcontd. = 


. as a habitual thief or robber 


` undergo imprisonment 


. security, 


-22 cr, Le 


~- Erg 
Criminal Procedure-Code—contd. 
defence witnesses are caste-fellows.of the accused, . 


many of them coming from villuges several miles 
from the village of the accused; and that they have 


5 - come forward voluntarily wghout being summoned -is 


not sufficient to discredit their evidence, notwith- 


. Standing that they gamit frankly that they have come 
. forward because they. regard the acoused as: head 


of their brotherhood and look upon it as a slur o 
the brotherhood that the acoueed should be treate 
A BAHU v. EMPEROR, 
18 A. L.J 1134; 22 Cr L J, NS - .§3:7 
S. [1Q0—Security for good behaviour = 

‘Surety offered, refusal of, without valid reason, 

legalsty of < 

Where a person is called upon to farnish security 
under section 1. U of the Criminal -P:ocedure Code, 
the mere .fact that the surety offered isa relation 





- of that person, is on intimate terms with him and 


is named by him asa witneas, is nota valid reason’ 
in law for refusing to accept the surety. A MUHAM- 
MAD Wart, v Emperor, Z2 (R L J. 22 34 
~ S. 120 (1)—Accused bound over * in 
security after sentence for another ofence—Farlure to 
furnish security—Imprisonment in default, when to 
commence, 
Accused was convicted under section 147 of the 
Penal Code, but was released on bail pending the 
his conviction, 





“While on bail he was proceeded- against . under 
‘ section 310 of the rimina! Procedure Code und 


was ordered to furnish security, or in default to 
His appeal was dismissed, 
directed that, as he was 
sentence in defauls of furnishing 
the sentence under section 147 would 
take effect after the expiry of the -rentence under 
section |-0 of the Criminal Vrocedure Code : 

Held, that the order was illegal as it contravened 
the provisions of section 12 ( ) of the Criminal 
Procedure t ode, and that the period of detention 


and the Magistrate 
undergoing 


- on failure to furnish security could -not commence 


before the sentence under section 1:7 of the Penal 
Code had been served out, -A EMPEROR v. JHABDEY, 
sauh 303 
wh. XH, S. 439—Proceedings under 
Ch, XUI-—-Revision — High Court, interterence by. 
The High Court will not intefere with proceedings 
which are, infact andin law, proceedings under 
Chapter XII of the Criminal Procedure Code. 
Har Prantv NATHE LAH, 18 A. L.J. 1140; 20 P. 
L. B. (A. 423:2 Or, L +. 97 401 
S». 145—Dispute-concerning right to bore 
for minerals—Court jurtsdiction sj, to go into ques- 
tions of possession and title-——Breach of peace appres 
hended-——-Procedwre, a ee ge 
Wheré in a broceeding underesection 145 of the 
Criminai Procedure Code, the-dispute between the 








-parties is not one concerning: land and does not 


involve any question of actual possession, but, - as 
in-this case, concerns ` the rights of the ‘respective 
parties to carry on boring operations for coal over 
a specific area, the Court has ne jurisdiction to 
go into intricate questions of title and possession 


- which ‘arise ‘between -the parties. If; in--suoh a 


caae, there is a likelihood of a breach of the peace, 


-procesaings which are simples in nafùre and _ which 


summarily and.expeditiously - dispose of the mattor 


Vol. LIX) - 
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should be adopted, and proceedings under section 107 4 


of the Oriminul Procedure Code are more appro- 
priate in such a case ethan proceedings under 
section 43 © INDIAN IRON & Sreuenco, LID, v. 
Banco Goran, 220 L J.54 220r.iu,4,99 403 
S: 145, scope of Dispute embracing several 
ettems of property—Lumping items ‘together, legality ` 
of ` Possession, decision as to, in absence of parties, 





legality of —Preliminary order—fatlure to record ' 


reasons, effect of. 

Section 145 of the Criminal Procedure Code gives 
a Magistrate a special jurisdiction to decide a dis- 
pute as tu actual possession of immovable property, 
on his being satisfied that the dispute is likely ‘to 
cause a‘breach of the peace, but a decision ought 
not to be arrived at arbitrarily, and should be a 
judicial decision arrived at after giving each of the 


disputants an opportunity of being-heard A deci.” 


sion’ arrived at ‘inthe absence of 
either of them is illegal. ` ti 


1e 


Where a dispute embraces several iteing of pro- 


tiie parties, or 


perty, they may be lumped together in a single‘ 


inquiry provided‘the dispurants are the same for 
each item Where, however the disputants on one 
or both sides are different for different items of pro-° 


perty, the disputants concerned in each item should’ 


be given an opportunity of being heard before a: 
decision is arrived at on the question of actual 
possession, because in auch a case the Magistrate 
would have no jurisdiction to decide the question 
of actual ‘possession of a number of items after 
only hearing the parties who claimed possession of 
one or two of them. ; 

The failure by a Magistrate to record his reasons 
for bei: g satisfied that there “is a-danger of the 
breach of the peace; though a serious irregularity, 
does ‘not affect his jurisdiction M Veru Matava.’ 
RAYAN v. KUPPUSAWAN PILLA «2 lL. W. Bib: 22 
Cr L. J. 90 a ak 378 
S. 145—Temporary order, pending de: 
;„ cision of question of possession legality of. i 
VA” Wagisrrate haa no power, to passa temporary '’ 
order ‘pending his’ devision of the * question of 
po session ander section '4 of the Criminal Pro. 
cedure Code. Å., Ram Ditra v. Dyan Mat, 28 Or. L 
J.48 14 P. L. B ł94; 2P W. R, 1921 Ce, 160 
ss. 145, 145. 

Section 145 of the riminal Procedure’ Code. 


contemplates the existence.of a dispute . regarding 
property, likely to lead to a breach of-the peacs and 


widaran 








proceedings thereunder are eonly initiated-for this. 


purpose. .When. al] likelihood of a breach.of the 
peace has disappeared, all necessity ceases for main- 
taining any orders pagsed on acvonnt ofthe dixpute.. 
Li. Kusa Ram;v.. BMPEROR, iL. 461; 42.Ca la J. 4 


v 


w Sa 146—Atfachment of property — Magis. 
` trate, power of, to release property irom attachment. 
‘Where property is attached under section :46 of 

the Criminal Procedure Code, the Magistrate has 

inherent ‘power to release thé property from attach.” 
mont ,23 soon as he is, satisfied that all likslihood ’ 
of a braish of tha para bas disapneared- for 
instance, where ohe of the parties tö tlie difoute dies 
leaving the ocher party as his heir In sucha case 
* the judgment of a ‘competent Court is not" a sire gua 
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non before the property can be released. L, Kausar 
Ram v EMPEROR, i L. 451; 22 Or. Li. 9. 4 “ 36 
S. 1o4—Confession, record of, when not in 
accordance with law. 





A confession recorded in answer tothe qnestion — > 


“, After due warning do you want tasay anything P” 
without any‘indication of what the due warning 
was, cannot be acceoted as a confession recorded 
in accordance with law. Pat Mapuv Masmi v, 
EMPEROR, 2 P. L. T.-129; 22 Cr. L.J. b9 51 
ss. 164, 339 (2)—Confession, what 
is—-Confession recorded by Magistrate, procured 
by Police Officer, admissibility of. See-EvivEack 
- Act 8 24 324 
S. 190—Cognizance of offence under cl. e) 
of section, when can be taken. 

A necessary condition for taking cognizance -of. 
a-case under vlause te of section -19}-° of the 
Criminal: Procedure t’ode is for the proceedings -to- 
be instituted upon information received from any: 
person other than a Police, Officer -or-upon the 
Magistrate’s own knowledge or suspicion, Pat 
ABDUL ALL», Emperor, 1 P L. 1.446; 240r: LJ. 9 


Al 
® ceedings initiated on- Magistrate's own motion: 
` —Fuilure to comply with provisions of s. 191, 
- effect of —Trial, whether legal. : 
Where a Magistrate initiated proceedings on his’ 
own.,motion ‘but did not ‘comply with the: pro. 
visions of section 191, Criminal Procedure Code, 
and did not inform the accused that he had the 








option of having "his case tried by another Magis. - 


trate : P s : 

Held, that this omission was nota mere irregu- 
larity curable by the provisions af section Ax7, but 
was an absolute illegality which vitiated -the 
whole trial. L Bopaav EMPEROR, 42 uR, D. J 96 
16 P, L. R 192 ; 4 7. W. R, 1972, l ae 
en S. 1995 — Refusal to sanction, prosecution, 
‘ whether bar to pros’cution for delamativn * 

‘ The dismissal of an application for sanorion 
under section {95 of the C iminal Procedtire ode 
to prugecute for defamation ‘in respect of a state- 
ment made in a judicial proceeding is no bar ‘to 
the institution of a prosecution for defamaticn. 3 





` 


W. N. B8% 24i n L.J 3l 143 
- SS. 195, 439, 476 -Sanction to prose- 
cute, when tobe gfanted— Delay in making applica. 
i or malice—Reusion—High Court, wnterjerence 
Y e | 

“The main principle which should guide a Court 
in taking actioħ under section 195 or section “476 of 
the Criminal Procedure « ode is, that no prosecution 


Satish t HANDRA © RAM DAYAL, 820. L. J. 94; 240 4 





should be ‘allowed to be instituted unless there ig a. 


reasonable probability of conviction. The mere faot 
that there has been delay in applying for sanction, 
or that the applicant is actuated by malice or vindic. 
tiveness, is no ground for refusing to grant sanction, 
ice there is a probability of securing & convic. 
ion. 
Inasmuch as an order under section 195 is appeal.: 
able, the High Court will not interfere in revision, but 
it will do so ia respect of an order under section 47 i, 
if that order is shown to be perverse, N KRISHNARAO 


V. SITABAM, 22°CR.L, Je 16l- o e - 855 ` 


. 
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S. 195 (b)—Fabricating. false evidence 
| —Fxecution ptoceedings, whether judicial proceed.. 
_ ings—Judicial proceeding not pending--Sanction, 
whether necessary, See PENAL CODE, 8.192 
z S--200 - Complainant, failure to.eramine— 
Irregularity, ; 
eThe.-failure fo examine a complainant under. 
section- 200 of- the Criminal Procedure Code, is, a 
mere irregularity which can be subsequently cured. 
and does not vitiate the proceedings. Pat Asen 
Aur. Exppror, l. P, L.-T. 446; 22 Gr.L, I 9 41 
. Sa 222 (2)-Charge, contents of 
Proseention, duty of. See PENAL -Conz, s 408 














i S. 237—Charge of murder—Abetment, 
conviction for, whether legal. 

< K. and N. were charged with, the. murder. of one 
W,. It, was found that. while N committed. the 
actual murder-he did.so at the bidding of Æ. whose 
sotaal presence at the scene .of the murder was 
not established. The Sessions Judge convicted N. 
under section 802, Indian Penal Code, and. K. of 
abetment of. murder : 

. Held, that on the facts found K. could have been 
charged. not only with the commission of the pringipal 
offence. of murder, but also with the abetments 
thereof and,, therefore, by virtue- of. section 287, 
Griminal Procedire Code, he could be, convicted of 
the offence. of abetment though he.was not.charged 
separately with it,. Le Kear SINGH. v. EMPEROR, 2? 
Cr. L, J. 161 ar: d 
S.. 238—Trial. for offence with aid of 
E assessors—Oonriction for minor offence. triable by 

jury, legality ofe 
aa A a 238 Me the Criminal. Procedure Code 
empowers.a Court trying. an accused. person for 
anmoffence, with the aid of assessors to_convict him 
for a minor offence triable by jury. B Cuanxeouna 
Pircoupa v. EMPEROR, 22 Bom: L. R. 1241; 22 On. L, 
J..61; 45. B. 619 195 
Si 250—Comyensation, order far,. without 

_examining, all complainant's witnesses, legality of. 

Before making an order against a complainant 
under.section 250 of the Criminal Procedure Code 
awarding compensation- to the accused, notice should 
be.piven.to,the complainant and he.should: be permit- 
ted to adduce evidence. Itis illegal to make such an 
erder before concluding the examination of all the 
witnesses .of the complainant, WE JONNALAGADDA 

APPALANARASAYYA BHUKTA In re, 12 L. W, 388; 39 M., 








LL. J..434;,(1920). M. W. N. 785; 22 Cr L.J.. 161, “ 


M. 5I , 
S. 250—Complaint dismissed as. false 
and malicious—Complainant, liabildy of, to pay 

| compensation—Compluinant, who. is. _ 
_M..enlisted:in a Labour Corps, and a few days 
later deserted, whereupon. 8. was deputed to search 
for him, §.réported: to the Commandant that in 
his endeavours ‚to. arrest M. he:-had. been assaulted 
by two other persons who had released. M. The 
Commandant invoked. the assistance of the Police 
who, in the first information report, described 8. 
as the complainant ; he pointed.out two.men as those 
who hadcassaulted. him. and. released M; they wera 
arrested and sent up for trial, but the Magistrate 





discharged them finding the complaint to be false - 
: and malicious, and ordered §. to pay compensation, 


INDIAN OASRKE,. 


[1921 
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In revision it was urged that 8. did not file the” 
complaint and that as there was no finding that, the 
complaint.was frivolous or,vexatious the order. for . 
compensation was not.justified : - 

Held, 11) that S. was the complainant as it was he 
who pointed.ocat the men whom he falsely. alleged 
had effected the release. off M.; 

(2) that.the finding that.the complaint was fals8 
and maliciqus, was.tantamount to finding it. to be 
vexatious, and that the order for compensation was 
justified. $S Faiz MAHOMED Y, EMPEROR, 14 eels 


'R. 168; 22 Or; L, J 120 


ha XXI, provisions. of, contravention of, 
effect of—Offence triable as warrant cage, trial: of, as 
summons case, after commencement of trial, legalsty 





of. i 

Where an. offence complained. of. is. triable, exclu- 
sively as a warrant. case, and tha trial. has. actually 
begun; and the statements of. .the.complainant. and 
some of his witnesses recorded, it is illegal to split 
the offence into two component.parts, and to proceed 
to try it as a summons case. 

A Magistrate when trying a. warrant case, is not 
justified in. recording the statement. of the accused 
immediately after the examination of the complainant 
and before heis cross-examined and the evidence for 
the prosecution retorded:. such a procedure is not 
only prejudicial. to. the. accused in hig, defence, it 
contravenes the.provisions of. Chapter. XXI of the 
Criminal Procedure Code, and entirely vitiates the 
trial A GANGA BARAN v. EMPEROR, 19, A. L. J. 6; 
22 Or. L. J. 148, 850. 
S. 256—Accused, right of, to. summon, pro- 

secution witnesses for, crozss-enaminatian— Magistrate, 

whether can direct payment of costs, 

Section 266 of the Criminal Procedure Code gives 
the accused an-absolute. right to re-call prosecution 
witnesses for cross-examination at the ex zense.of 
the prosecution, and if is not open to the Magis- 
trate to;order the accused to.pay costa for. re-oalling 
those witnesses. LL, TAQI SHAH v, EMPEROR, 22. Cr. 
L. J. 112 4l 
>S, 260—Summary trial—Large number 

of accused and witnesses—Procedure. 

Where a large number. of. witnesses and accused 
are involved in a case, the- case should. not, be; tried, 
summarily. L GHASITA Mat v, EMPEROR, 22 Or, L. 
J. 145. 84 
momo Sa ZBQ—Trial by Jury—Evidence insuffi- 

cient-—-Duty of Judge—Mtadirection, 

In a trial by jury the Judge in discussing the 
evidence against the acoased:in his summing: up to 
the jury pointed out that one fact, even if believed 
had very little weight that another faot, if believed 
did not’ show that accused took part in the -offence, 
ier that a third fact amounted to nothing in 
itself : i 

Held, that, althongh the Judge. clearly invited 
the jury to acquit, yet he. onght to. have .gone 
further and. told. the jury. there was no. evidence 
against the acoused, and his omission te.do so 
amounted to a. misdirection. sufficient te entitle 
the accused to an acquittal,” CG ASIMUDRIN SARDAR 
u. EMPEROR, 32 0, L. J. 89; 22 Cr L. J, 60 204 
SS; 297, 2798—Trialeby Jury—Jury 
asked. to take bread, view ofthe evidence— Warning 
against minor discrepancies —~-Misdirection, l 











at 
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Where a Sessions Judge in his charge to the 
jury observed :— 

“If you are satisfied that there was no object in 
proving afalse case, not from the point of view of 
seeking for small discrepancies, but upon a broad 
view of the evidence given before you: ” 

Held, that there was ne misdireotion to the jury 


gind the Sessions Judge was right in conveying the 


caution against minor discrepancies in immaterial 
and collateral events in the case. Pat Barats 
Manron v, EMPEROR, 1 P, L.,T. 708; 22 Or, L, ES 


S. 309—Sessions trial—Evidence taken 
and assessors discharged—Sessions Judge taking 
evidence thereafter, legality of. . 
Ina Sessions trial with the aid of assessors, a 

Sessions Judge has no power to take evidence after 

the ussessors have been discharged, and if he does 

so, the trial is vitiated A Jaisuxu v. Emperor, 19 

A. L, J. 1; 22 OR L J. 127; 43 A. 125 259 

S. 339 —Approver failing to comply with 
Conditions of pardon —Sessions Judge, whether can 
pass .order of commitment 4 
Ifa Sessions Judge, before whom an approver 

has given evidence, finds that the approver has not 

told the trath, he has power himself to pass an 
order committing the approver ġo stand his trial 

L DAULAT v EMPEROR, 22 Or, L.J 123 

S. 342, applicability of, to trials by Pre- 
sidency Magistrate-——-Esamination of accused, neces- 
sity of. 

A Presidency Magistrate trying an acoused per- 
son for an offence punishable under section 352 of 
the Penal Code is bound, before convicting, to 
examine the accused person in the manner prescrib- 
ed by section 3-2 of the Criminal Procedure Code, 
aud an omission to do so, is an illegality which vitiates 
the proceedings. B FERNANDEZ Vv, Bureror, 22 Bom. 
L, R. 1040 24 0R L J, 17 4> B. 672 29 
Sa 342. See Penan Cope, s, 76 37 
S. 345—Composition of offence with one 

of several accused persons, whether operates as 

acquittal in respéct of all. 

Where an offence is compounded with one of 
several accused persons, the composition does not 
necessarily have the effect of an acquittal in the 
case of all the accused. B EMPEROR v. ADIBHAL 
ABDUL VORA, 24 Bom, L. B, 1221; 22 Cr. L, J. 55: 45 
B., 316 199 

— S. 350—Case withdrawn from file of 

Magistrate Magistrate, whether ceases to exercise 

jurisdiction—De novo tria — Accused, failure of, to 

demand new trial, effect of. 

A Magistrate ceases to exercise jurisdiction 
within the meaning of sevtion 45° of she triminal 
Procedure Gode when a case is withdrawn from his 
file, and where, in such a oase, the accused, on 
the case baing sent to another Magistrate, fail to 
ask for a new trial the latter Magistrate is com- 
petent to record the remaining evidence and 
pronounce judgment. Pat Rura SINGH v. Emperor, 
LP.L T 37 ;22^r. D.) 52 7 
"Sa 35 0- Failure to comply with provisions 

of section, whether vitate proceedings, 

The case of the accused was taken up by a 
Mayistrate who, afir recording the prosecution 
evidence and framing a charge, was transferred, 


bal 
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Oa the case coming before his successor the accused 
applied for a trial de novo, and the, Magistrate fixed 
a date for the trial, but took it upon an earlier 
date without notifying the change of date to Counsel 
for the accused, and on this date he merely 
read over to each witness the statement recorded 
by his predecessor, asking such further questions 
as he thought necessary. On a subsequent date 
Counsel applied on behalf of accused to re-call- 
certain of the prosecution witnesses for cross- 
examination, but this was refused : 

Held, that the whole of the proceedings were 
irregular and unfair to accused, who had a right 
under section 850 of the Criminal Procedure Code, 
to demand all the prosecution witnesses to be 
re-summoned and re-heard, and that the proceedings 
must, therefore, be set aside LL, MANGAT, SINGH v. 
Emperor, 6P. W. R 19 9Cr;2°Cr L.J. 1:8 551 
S. 403—Anutrefois acquit, principle of, 

applicability of Penal Code Act "XLV of 1860", 

S. 888—-Motor Vehicles Act VIII of 914),s i6~— 

Acquittal under s. 388, Indian Penal Code, whether 

bars trial under s.18 of Motor Vehicles Act, 

The acquittal of a person charged under section 
338 of the Penal Gode with having caused grievous 
hurt by rashly driving a motor car, on the ground 
that itis not proved that ke was driving the car, is, 
under section 493, Criminal Procedure Code, a bar 
to the trial of that person under section ‘6 of the 
Motor Vehicles Act for driving the car without a 
license so longas his acquittal on the same facts 
for a diffirent offence remains in force, as, applying 
the principle of autrefois acquit, he cannot be tried 
a second time on the same facts cognate to, or 
involved in the offence with which he was previ- 
ously charged Section 403 of the Criminal Pro. 
cedure Code does not depend for its application 
upon additional evidence being available or not, 
that fact is altogether irrelevant. Pat Maxsuppax 
Histryv Emperor, 220n, L. J. 68;2 P, L. T 3); 
(1941) Par. 118 207 
§.493-—Plea of previous acguittal-—Magis- 

trate, duty of, 

A decision that 8 prosecution is barred under the 
provisions of section 40%0f the (lode of riminal 
Procedure ought not to be arrived at without an 
investigation of the facts put forward on behalf%f 
the complainant, 
230. W N. 648; 220r, L. J. 67 3243 
S. 417—Appeul from acquittal -Trial 

Court, finding of, value of—Appellate Court, 

interference by, when justified, 

Ifin an appeal from an acquittal the evidence is 
all oral and ifs credibility is a mere matter of 
opinion without involving e other considerations, 
the opinion of the ‘ourt which heard the witnesses 
must be treated as almost conclusive, 

The indications of mistake mast be obvious, or the 
evidence too strong to be rejected, before the Appel- 
late Court will interfere. L EMPEROR v, SAMAND, 
22 OR L. J. 172 9 
S» 437—Dıstric Magistrate, power 65, to 

direct re-trial by himself—Further inquiry, when 

, to be directed ° 

A Distrios Magistrate has no power, when acting 
under section 47 of the Jriminal Procedure Vode, 
to direct a re-trial by himself, š 
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Where no fresh evidence is forthcoming, and 
the civoumstances and the evidence are such that 
two different Courts might take a different view of 
the evidence, an order of discharge should not be 
interfered with by directing a further inquiry. A 
BINDESHRI Duse v, EMPEROR, 18 A. L. J. 1486; 2 U. 
P, L. R. (A.) 874;°22 Cr L. J. 49 193 


SS. 439, 476—Penal Code (Act XLV of 
1860), s. 182—Complaint not enquired into — Order 
calling wpon complainant to show cause why he 
should not be prosecuted, legality of -——Revision—High 
Court, power of interference of. i 
Accused presented a complaint tothe District 

Magistrate who, without giving him an opportunity 

of having his complaint inquired into, and without 

any inquiry into the complaint, called upon the 
accused to show -cause why he should not be 
prosecuted under section 162 of the Penal Code: 

Held, (1) that the order of the District Magis- 
trate was illegal and improper, as a complainant 
can be made to suffer the consequences of his 
action only when his complaint, after full and 
open inquiry, is found to be false ; 

(2) that the High Court had power to revise the 
order, although no final order directing the pro- 
secution of the accused bad been passed. A Sure 
BALAK v EMPEROR, 23 Cr. L. J. 81 369 


S. 47 6—Order 
Evidence recorded 
opportunity to 
justified. 

An order under section 476, Criminal Procedure 
Code, directing the prosecution of a person upon 
evidence recorded in his absence, and without 
affording him an opportunity to cross-examine the 
witnesses cannot be justified. A Lan LORPAL BINGH 
vy. EMPEROR, 19 A. L. J. 66; 22 Or. L, J. 143 655 
S. 488—Maintenance proceedings— 

Husband willing to keep wife in his house, whether 

ground for escaping Liability, 

Where in proceedings under section 488 of the 
Criminal Procedure Code it appears that the husband 
had turned his wife out of his house, he cannot 
escape liability for giving maintenance to her merely 
by saying in Court that he will keep her in his house, 
a promise which he might break as soon as he gets 

*home, 
149 








directing prosecution— 
an “absence of accused-~No 
cross-exsamine—Order, whether 








S. 488—Order for , maintenance—Sub- 
sequent declaratory decree of Cipil Court, effect of. 
The jurisdiction conferred by section 488 of the 

Criminal Procedure Codé is auxiliary to that 

possessed by the Civib Courts, and before enforcing 

an order for maintexrance made under that section 

a Magistrate is bound to take into consideration 

any subsequent order of a Civil Court which would 

disentitle a wife to maintenance. 

A Magistrate ought to refuse to enforce an order 
for maintenance of a child made under section 488 
of the Criminal Procedure Code if, after the passing 
of the order, a Civil Court decides that the respond- 
ent is not the father of the child. L B Bo Gyr v. 
Ma NYEIN, 18 Bur. L. T, 104; 22 Or. L. 5.127 559 
SS. 517, 522, applicability of—Force, 
_ use of, proof of. 
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Section 517 of the Criminal Procedure Oode 15” 
limited in itg application to moveable property. 

In order to make section 522 applicable to im- 
moveable property it is not necessary that force 
should be an ingredient of the offence of which the 
accused is convicted, provided the use of force 
appears from the eviderfce. Wi Aperu BEDDI v. 
Ramarya, 12 L, W. 227; 22 Cr L. J. 110 414 
— S. 526 (8)—Transfer of case—Adjourn- 

ment, Court when bound to grant—Ground for 

transfer— Magistrate showing haste in recording 
accused's statements. 

Under section 526 (8) of the Criminal Procedure 
Code a Court is only bound to give such an 
adjournment as willafford reasonable time for an 
application ‘for transfer being made and an order 
obtained thereon before the accused is called 
on for his defence. But where, before he is called 
on for his defence, he has ample time to make such 
an application and does not do go, the legality of the 
proceedings of the Magistrate cannot be questiored. 

The fact that a Magistrate exhibits haste in 
recording the statement of an accused” person 
before all the evidense for the prosecution is con- 
cluded, is sufficient to create an apprehension in 
the mind of the accused that he will not have a 
fair trial and to@entitle him foa transfer of the 
case to some other Magistrate. A ABDUL RAB v. 
Azmat ALI, ISA L J. 1145: 22 Cr. L. J. 883 376 
SS. 537, &40—Prosecution evidence 

recorded ufter defence evidence closed - Irregularity. 

The special powers conferred upon a Court by 
section 540 of the Criminal Procedure Code may 
be exercised ander proper circumstances, but the 
recording of evidence on behalf of the prosecution 
after the defence evidence is closed cannot be 
justified. It is an irregularity which ought to be 
avoided. EB Arex Pimento v. Emperor, 22 Bom. 
L, R, 1224; 22 Cr. L. J, 58 202 
—~—— S., 537 (a)—~ Warrant for arrest of woman 

in abduction case—Magistrate omitting to record 

reasons Jor issue of warrant——~Irregularity. 

The omission by a Magistrate to record, in 
the first instance, his reasons for issuing a warrant 
of arrest against the alleged abducted woman in 
a case under section 498 of the Penal Code, amounts 
to a mere irregularity within section 637 a) of 
the Criminal Procedure Code. A MAHAR SINGH v. 
EMPEROR, I8A.L J. 1449; 22 Or L J. 1114 415 
S. 562, applicability of~‘Cheating,” 

avhether includes aggravated forms. 

Section 562 of the Criminal Procedure Code applies 
only toa caze of simple cheating falling under sec- 
tion 4 7, Indian Penal Code, and not to aggravated 
forms of ché@ating under sections 418 to 420, Indian 
Penal Code. i. EMpERor v. Ras Nawaz, 1 L. 612; 
22 OR. L J, 150 8 
Criminal proceeding sS, whether abate on 

death of complainant, i 

Criminal proceedings once legally instituted, 
whether upon a complaint or otherwise, do not 
terminata or abate merely by the death of -the coom- 
plainant or the person injured. L, Hazara Sinan v. 
EMPEROR, 2 L. 27; 22 Or. L. J. 166 ‘918 
Customs existence of, admitted mm adoption deed— 

Burden of proof, . 

The admission of an adoption in a deed amount > 
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bo an admission both of the fact and the validity 
of the adoption, and the burden of proving the 
contrary lies upon the person making the admission, 
INI Soonataa SINGA v. KANAKA SINGA, 12 L. W. 
245; (1920) M. W. N. 528, 43 M, 887 585 
of Khatrir of Amritsar—Tnheritance—Adopt- 
ed son, share of. See MINDU LAW — MITAKSHARA 

e i 256 
-—-—— Ad option—Andhia or Telugu Brahmins 

— Daughter's son or sister's son, adoption of, whether 

valid. 

The custom of adopting a daughter’s son or a 
sister’s son obtains among Brahmins of the Andhra 
or Telugu portion of the Madras Presidency. 
VADREVU RANGANAYAK4MMA GARU v, RYALI SOMA- 
SUNDARA Rao, 43M. 876 ~- 

Burden of proof—Jats of 
' Gurgaon District—Adoption, whether formal—Pre- 
sumption--Adopted son, status of-——Male lineal 
descendant—-Succession to occupancy rights - Punjab 
Tenancy Act (XVI of 1887), s. 59. - 
here the question of adoption is in dispute, the 
onusison the claimant to establish his status as 
adopted son. 

. Customary adoption of an heiris almost unknown 
in the districts which formed part of the old 
Delhi Territory. ° ; 

Where, therefore, adoption is proved to have 
taken place among Jats of the Gurgaon District 
the presumption is that the adoption was a 
formal one. 

One 7, a Jat of the Gurgaon District, having died, 
piaintiffs-landlords sued for possession of certain 
occupancy land held by T. The defendant resisted 
the suit on the ground that he was the adopted son 
of 7. The adoption of the defendant by T, was 
proved: 

Held, that the adoption being a formal one the 
defendant must be regarded as a male lineal 
descendant of T. within the meaning of section 59 
of the Tenancy Act and the landlords had no right 
to the possession of the land as against him. L 
Grasu v. Har Diat, 6 P. W. R 1921 2 
Alienation —Gift— Widow, whether can 

gift land in leu of services 

Although in certain oases a male proprietor can 
make a gift of ancestral land in consideration of 
services rendered by the donee, a widow cannot, in 
the absence of a custom to the contrary, make a 
gift of land ab all. She can ordinarily alienate only 
for necessity. L Nizam DIN v. BHADI 5 
Necessity,e proof of-—-Small item 

not accounted for—Transaction, old~—Silence, long, 

effect of. 

Ina suit by a reveysioner to contest& sale, if the 
amount found to be not for necessity is only a 
fractional part of the total consideration -in this 
case Rs. 150 out of Rs. £00, the sale should not 
be disturbed. 

Where the sale took place over forty years prior 
to suit the long, silence of the plaintiff may be 
taken into account and strict proof of necessity 
should not be expected or required. L GRAMANDI v. 
Bora, 3 U. P. L., R. (L°) 1 | 
F Suit to contest * alienation — 
Fictitious item entered in sale-deed, effect of—*Court, 
duty of. 
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Custom—conolé. 


Fictitious items are very often introduced into 
conveyances, but it does not follow that they are 
always introduced for fraudulent purposes. They 
often are introduced for the purpose of frightening 
would be pre-emptors, but they might also be intrd-e 
duced by the purchaser in order to enhance tho - 
importance of his bargain and, Consequently, hig 
status in the eyes of his neighbours. Even if the 
object of introducing such Aetitious items is to scare 
away pre-emptors, reversioners can derive no advan- 


- tage from that circumstance. 


In such a case the real issue is, what is the contract 
between the vendor and the vendee? And if it is 
found that by consent of tlie vendor and the vendee 
g fictitious amount was included in the ostensible sale- 
price the only matter which remains for consideration 
is whether ths real contract is one which should be 
binding on the collaterals. L PUNJAB SINGH e. 
Argan, 2 L. 22 7 
Pre~emption—Sale of bight to receive 

certain allowances, whether subject to pre-emption. 

The custom of pre-emption does not apply to a 
gale of the right of a zemindar to receive certain 
allowances from the muajidars of a village. A 
ABDUL WAHID Vv, HALIMA KHATUN, 18 A. L. J. 210; 
“2 A 262 : 188 
Succession—Daughter versus collaterals 

of seventh degree—Birk Jats of Tahsil Phillaur, 

Jullundur District. 

Among Birk Jats of the Phillaur Tahsil a daugh- 
ter excludes collaterals of the seventh degree from 
succession to ancestral property. L Brora Sinau 
u, BABU, 1 L, 464 











Vighmai Khojas 

— Females, ewclusion of. 

In the case of a family which belonged originally to 
a non-agricultural Hindu tribe, there is no initial 
presumption that the family is governed hy custom., 
Among Vighmal Khojas of Shahdara, females are 
excluded from succession by custom L, Umpa 
BEGUM v. ZAIB-UL-NIBA 694 


Declaration Of title, suit for—Plaintif 
in possession — Defendant having no title —Suit, 
avhether maintainable — Non-joinder of parties, 

` effect of--Civil Procedure Code (Act V of 1908), 
0. I, TT. 9, 10, . 

A person who is in possession of land is entitled 
to maintain a suit for declaration of title an 
confirmation of possession as against a person 
who has neither title nor possession, and such a 
anit is not liable todismissal merely because a third 
person who is alleged to be interested in the land 
has not been impleaded,as a party. Pat Gasinpra 
SINGH V. AKAN KOER : 292 


, suit for, that decree 
void, whether maintainable. 

A suit for a declaration that a decree is «ltra 
vires and void and futile under the law cannot be 
maintained O Kisman DAYAL v. Deputy Commis. 
SIONER, PARTABGARH, 73 0, C., 342 
Decree, construction e of—Mortgage, suit *on— 

Compromise—Decree permitting redemption within 
» a certain time, effect of—Fresh mortgage, whether 

created—-Decree based on nullity, whether can be 

challenged. 

A decree once granted cannot be challeyged on tha . 


of Shahdara i 





13 ultra vires and 
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Decree—oonocld. Dekhan Agriculturtsts’ Relief Act: 
mr CONCIA. 


ground thatit is based ona nullity: a decree based 
ona wid contract is good until it is seb aside in 
appeal, and a decree based on a void mortgage 
contract cannot be otherwise regarded. 

e “In a suit for foreclosure of a mortgage the parties 
arrived at'asa compromise and a decreo was passed 
ayarding possession to the mortgagee with the 
provision thatthe defendant could redeem one-half 
or the whole of the mortgage within one year, and 
so avoid wholly or in part the execution of the decree. 
The mortgagor failed to redeem, and the mortgages 
obtained possession of the property as owner in 
execution of his decree. Subsequently, the mort- 
gagor sned to'redeem the mortgage : 

Held, (1) that the effeot of the previous decree 
was that the Court decreed possession to the mort- 
gageo as owner, but suspended execution of the 
decree for one year during which the mortgagor 
could avoid execution in whole or in part; 

(2: that no’fresh mortgage was created by the 
decree : 

. (3) that the mortgagee having become owner of 
the mortgaged property, the suit for redemption 
was not maintainable. Karori Mat v, BANJI LAL 
2 L. 68 812 





A. decree obtained in a 8nit to which the parties 
litigating a subsequent suit were nob parties, is not 
conclusive and binding as against them. © Nir. 
RATAN MITRA v. ABDUL Gorur Gazi, 32 O. L. J. 5 


Defamation —Eniry of name in surveillance 
reqister— Damages, suit for, maintainability of. 
The entry of a person’s name in class “G” of the 

surveillance register, without justification, does not 

give him the righb to recover damages from the 
person making the entry. Pat RAWLINSU ANANT 

Lar Sanu, 2 P, L. T. 76; (1921) Par, 40 905 

Definitions :— 

Affecting the decision of the 
case. See Cryin Procepurs Coos, s. 105 676 
Case. See Crvit Procepurs Cops, s 115 680 


Case. See Provincia, Swann, Cause Courts 
Act, 8. 26 68 
Changes. See BENGAL ALLUVION AND DILU- 

VION Act, s. 3 
Cheating. See ÜRIMINAL PROCEDURE Conr 
e s. £62 554 
Compelled to answer. See EVIDENCE 
Act, 8. 24 324 
Decided. See PROVINCIAL Swarr OAUSECOURTS 
Act, s. 25 685 
Decree. Sae Court Fers Act, s. 11 (2) 385 


Holding. See Beneal TENANCE Act, s. 8 A: 3 


Judgment. 
cn. 15 

Just Cause. See PROBATE AND ApMINISTRA- 
TION Act, s 60 664 

Person. See Evipence Act, s. 116 393 

Premium. See 0. P. TENANCY Act, 8.41 2: 


9 

Dekhan Agriculturists? Retief Act 

(XV Of 1879),8. I0 A, proviso, 2, 

applicability of— Bona fide purchaser for wale 

acithout notice of less than twelve years’ standing, 
p -whethergrotected. 


See LETTERS PATENT (Bom) 


, whether binding on persons not parties thereto.e 


The object of the Legislature in enacting section 
JOA of the Dekkhan Agriculturists’ Relief Act 
was to protech the mortgagor and not the trans- 
feree, if the mortgagor was sufficiently diligent i in 
seeking to redeem the property. 

The proviso does not prdtect a bona fide transferee 
for value without notice of the roal nature of # 
transaction if he holds undor a registered decd 
executed less than twelve years before the institu- 
tion of the suit. B PRANJIVANDAS ta NARSIDAS MIA 
Cnanp BAHADUR, 22 Bom. L R. 1128; 45 B 87 418 
S. 13-Advance, fresh, taken before pay- 

ment of prior advance—Series of transactions— 

Accounts, mode of taking. 

Where a debtor takes a fresh advance before a 
prior advance is paid off, an account should, under 
section 13 of the Dekkhan Agriculturists’ Relief 
Act, be taken as if both the transactions formed 
one entire transaction. EB GURUNATH KESHAV 
KALKUNDRI v. SapasHivy BALKRISHNA DESPANDE,« 22 
Bow L R 1180; 45 B 216 217 
S. 13—Mortgage account, mode of taking— 

Heidence absent of Procedure. 

It is not equitable, and it was not intended by 
the framers of the Dekkhan Agriculsurists’ Relief 
Act, that in a ca% where a mortgage is admitted 
& plaintiff shonid lose everything because he 
cannot go back far enough to a period before the 
Act was inforce to distinguish what is principal 
and what is interest. 

Where, in taking an account under section 13 
of the Dekkhan Agriculturists’ Relief Act, in the 
absence of data showing exactly how much princi- 
pal -has been received the Court forms a reason- 
able estimate from the amount of considération 
stated inthe bond as to the probable amount of 
actual principal, there can be no legal objection to 
that estimate being accepted and acted on. 
KONDAN DAMU v. INDARCHAND BACHARAJ, 22 Box. L, 
R +299: 45 B. 823 576 
Digwarl tenure—Digwar, whether can grunt 

permanent lease or acquire interest in waste land. 

A digwar cannot either transfer the lands com. 
prised in the digwart grant to another so as to 
create an interest In them by permanent lease, 
nor can he himself acquire any interest in the 
uncultivated land, such as jungle or waste land 
which is com prised within the Mauza. Pat 
BAIDYANATH MAHTO v. SHYAM MAHTO 899 
Divorce Act (IV of 1869), S. 3 (1)— 

—Divorce, proceedings? for— Parties residing within 

jurisdiction separately— Court, whether has jurisdic. 

tion to hear petition. 

lf both parfies to a petition dor divorce are resi- 
dent within the jurisdiction of the Court at the time 
ofthe presentation of the petition, the Court has 
jurisdiction, undersectien 3 1) of the Divorce Act, 
to hear the petition, notwithstanding that the parties 








are residing separately from each other. B Bor. 
GONHA v. BOROGONEA, 22 Bou. L Re $6); 44 B, 9294 
- 93 





17 ~Practice—Decree for dissolution of 
mar a confirmation of- Notice to respondent, 
whether necessary. . 
In proceedings for.confirmation of a decree nisi 
for dissolution of marriage it is not necessary that 


~ 


6 
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*the respondent should be served with a notice 


kah 


thereof. L Ersen Masen EaMILY HARRIS v. HARRIS, 
10 P. L. R. 192; 9P.W.R 921 89 
Document, lost — Loss, proof of—-Omission to 

prove loss, effect of— Irregularity—Civil Procedure 

Code (Act F of 1908), s. 99. 

Where the explanation for the non-production 
%f a document is that itis lost, the regular course 
to adopt is to prove the loss before tendering 
secondary evidence, but the omission to do this 
is not any worse than an irregularity such as 
section 99 of the Civil Procedure Code precindes 
an Appellate Court, from treating as a ground for 
reversing the decree or remanding the case N 
Suratsine v RANI , 4 
Ease me nt— Qarden—Right of management and 

ownership reserved Succession, how regulated, 

Where an easement is created in favour of a 
community over a garden which they are em- 
powered to use as a public park, but the right of 
management and ownership are retained by the 
owner, the garden descends inthe ordinary way 
subject to the charge upon it, $S LAKHAMBAI v. 
Devisal, 148, L R. 132 673 
Easements Act (V of 1882), s. 28— 


Right of way, eatent of—Intention of parties p688 


Right of way for carts, whether eludes right of way 

for sweepers, 

Under section 28 of the Indian Easements Aci 
the extent of any easement, (other than an 
easement of necessity , and the mode of its enjoy- 
ment must be fixed with reference to the probable 
intention of the parties and the purpose for which 
the right was imposed or acquired In the absence 
of evidence as to such intention and purpose, a 
right of way of any one kind does not incinde a 
right of way of any other kind. 

A right of way for persons, cattle, carts, ete , does 
not include a right of way for sweepers removing 
night-soil. B CHINTAMANI Harcovan w. RATANJI 
BHIMNBHAI, 2? Bom L R. 1181 426 
Evidence Act (I of 1872), SS. 24, 132 

—COriminal Procedure Code (dct V of 188), 
ss, 164, 889 (2j}—Confession, what is—Confession 
recorded by Mcgistrate, procured by Police Officer, 
admissibility of~“Compelled to answer,” meaning 
of —Approver, confessional statement of, admissibility 
of, in subsequent trial. 

Any statement made by a person which wonld 
suggest an inference as to his guilt may be a 
confession within the meaning of section 24 of the 
Indian Evidence Act. e 

lf it is found that a confession recorded by a 
Magistrate under section 164 of the Criminal 
Procedure (ode wgs procured by a Police Officer 
by the offer of an inducement, the confession 
becomes inadmissible under section 24 of the 
Evidence Act. 

Unless a person objects to any question the 
answer to which is likely to criminate him he 
cannot be said go have been compelled to give such 
answer within the meaning of the proviso to section 
182 of the Evidence Act. 


‘Per Shak, J.~Séction 24 of the Evidence Act | 


would apply a@ven if the person whoris said to have 
made the confession was notan aconsed person at 
the'time that he made the confession. It is suffi. 


cient if the person ultimately comes to be an 
accused person with reference to the charge in 
respect of which he is said to*have mafle the 
confession, 

Though the statements made.by an approver may 
be given in evidence against him under su 


section (2) of section 249 of the Criminal Precedure - 


Code, it cannot be said that the operation of 
section 24 of the Indian Evidence Act, is 
altogether excluded. Ordinarily, the inducement 
that would appear on the surface wonld be the 
inducement of the pardon legally tendered and 
accepted under the provisions of the Criminal 
Procedure Code But ifit is shown in any case 
that there was some other influence simultaneously 
proceeding from any other authority which would 
invite the application of section 24 of the Indian 
Evidence Act, then the confessional part of the 
statements would become inadmissible by virtue 
of the provisions of that section. : 

Per Heaton, Actg. C. J.—: Hayward, J., Semble).—A 
statement falling within clause (2) of section 839 
of the Criminal Procedure Code is removed from the 
operation of section 24 of the Evidence Act. B 
EMPEROR v. Cunna, 22 Bom L. R. 1247; 24Cr L J. 


32 
S: 35—Hisssyari, admissibility of, i 
evidence. 

A. hissawart prepared in consequence of a demand 
made by the Collector of a district under section 
30 of the Bengal . and fegistration Act, is inadmis. 
sible in evidence under section 35 of the Evidence 
Act, It isnota public or other official book, registers 
or record, but is merely the record of information, 
supplied by some of the sharers in an estate and 
can. only be admitted in evidence, if itis proved to 
have been made by the person or persons by whom 
itis signed. Pat Tanna SINGH v, BANDHU BINGA, 
(1919) Paz. 823 


Sa 92—Written instrument -Oral agree. 
ment varying terms as to payment—Hvidence of 
payment or of oral agreement, whether admissible, 
Where an oral agreement is made, which in respect 

of the manner of payment rescinds or modifies a 

contract, grant or disposition of property required by 

law to be in writing or actually written and register. 
ed and any paymentis made in accordance with the 
oral agreement, whether in complete or partial 
satisfaction of tlhe contract, section 92 of the 

Evidence Act does not exclude evidence of that pay- 

ment or cf the oral agreement that explains it. Jt 

does, however, exolude evidence of the agreement in 
respect of future payments not in accordance with 
the terms of the instrument. N SAMBHOO v, Trea. 

sa É 240 


S. 114, preswmptton under, extent of. 

Accused was convicted under section 4!2 of the 
Penal Code, and, the Judge holding that he must, 
under section 114 of the Evidence Act, be presumed 
to have known the atrocious nature of the dacoity 
by which the goods were obtained awarded him the 
maximum penalty: ° 

Held, that, as the presumption alone would nog 
justify fixing the accused with more than kuow. 
ledge that the goods recovered from him had been 
obtained by dascoity,the sentence was excessive, © 

e 
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Or, L. J.60 | 

——— S. IIS, applicability of, to minors— 
“Person”, meaning of-——-Minor—Misrepresentation as 
to age— Minor, whether estopped from pleading 
-isfancy. 

The word “person,” as used in section 115 of the 
Evidence Act, shéuld not be narrowed down go 
“gg to exclude an infant, 

‘Where there have been no misrepresentations 
by a minor as to his age, or where the misrepre- 
sentations have not, as a matter of fact, misled 
the .opposite party, there can be no estoppel and 
infancy can be suceessfully pleaded. On the other 
hand, where the opposite party has been misled 
by false representations, section 115 is applicable 
and the plea of minority cannot be heard. L, 
Wasinpa RAM v. Sita Rax, 1 L. 88; 61 P. W. ge 


` ASIMUDDIN SARDAR v, EMPEROR, 82 C. L.J. 89; A 


S. I 1G—Lessee denying title of lessor to 
lease—Estoppel. 

Where a person executes a lease in favour of 
another, he is estopped from denying that other’s 
title to grant the lease, it being immaterial whether he 
was the tenant of some other person before the exe- 
cution of the lease. N Cuanpoov. Parsxoo 707 
Execution Court, whether can go behind 

order of Insolvency Court, See MORTGAGE ae 





Execution of decree—Decree capable of 
execution but not executed within three years, effect 
of—Amendment of decree, whether revives decree 
A deeree which is capable of execution and is not 

executed within three years from its date becomes 

dead and cannot be revived by a subsequent 
application for amendment. < RABIUDDIN v Ram 

KANAI SEN 

Decree for demolition of wall—New wall 
erected alter demolition—Remedy, proper. 

Where a decree directs the demolition of a wall 
as being an obstruction to aright of way to which 
the decree-holder is entitled and the wall is 
demolished in execution of the decree, but the 
judgment-debtor erects another wall obstructing 
the right of way, the proper remedy of the decree- 
holder is to file a suit for an injunctiun restraining 
the judgment-debtor from obstructing his right of 
way.* He is not entitled to get the second wall 





_ degolished in execution of the first decree L 
| MALUKA v. Sunpak Sineg,'20 P, W.R,1921 EOF 





Decree, mistake in recitals in —Executing 

Court, whether can look behind decree. 

Where in the recital part of a decree, the nature 
of the claim as set forward „in. the plaint is in- 
adequately recited the executing Court is not in 
any way bound thereby, and it is within the com- 
petence of such Court ‘toexamine the record and 
to- ascertain for itself what the actual existing 
circumstances are. Pat Ramgauwar SINGH v. SUBU 
Lan JHA, 6 P, L. J. 40% 2 P L. 0.7 25 


Kaecuting Court, whether can go behind 
decree— Jurisdiction of Cours. 

The only question with which an executing 
Court has jurisdiction to deal is theequestion whether 
the application for execution should proceed, it has 
no jurisdiction to deal with the question whether the 
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Execution of decree—concla. 


decree should stand or whether it should be set e 


aside on any of the grounds on which a decree can 
be set aside. B RAMCHANDRA GOVIND v. JAYANTA 
Bavar, 22 Bow L,R 140°; 456B 603 7 
Surety for  judgment.debtor~Security, 
forfeiture of—Sum paid by surety, appropriation of. 
In execution ofa decree A judgment-debtor was 





arrested and imprisoned, but was released on furnish- » 


ing security inthe sum of Rs. 500, the surety under- 
taking to produce him in Court in the event of his 
not applying to be adjudicated insolvent within a 
month. He did not soapply and the surety failed to 
produce him and paid the Ra F09 ; the question was 
how this sum was to be appropriated : 


Held, that the sum was to be applied in satisfaction ` 


of the decree. © SURENDRA Narn Goose v. KESAN 
Lat Guosx, 25 O. W. N. 36 
E aa of document—Proof, 
of. 

The ordinary mode of proving the execution of 
a document where the executant denies that he 
wrote it, is by calling some one who saw him writé, 
or who knows his, handwriting or by a comparison 
of his signature with his signature on other docu- 
ments written by him. © DRAR & Co v. Sip 
NARAYAN SINGH 188 

*Expert evidence, value of. l 

The evidence of æskilled witness, however, emi. 
nent, as to what hə thinks may, or may not have 
taken place under a particular combination of 
Circumstances, however, confidently he may speak, 
is ordinarily a matter of mere opinion. Human 
jadgment is fallible. Human knowledge is limited 
and imperfect, | 

An expert witness, however, impartiol he may 
wish to be, is likely to be unconsciously prejudiced 
in favour of the side which calls him. The mere 
fact of opposition on the part of the other side 
is apt to create a spirit of partisanship and 
rivalry so that an expert witness is unconsciously 
impelled to support the view taken by his own 
side. Besides; it must be remembered that an 
expert is often called by one side simply and 
solely because it has been ascertained that he holds 
views favourable to its interests. L HARI BINGH ¢, 
LACHHMI Devi, i2 P. L. R. 1921; 10 P.W. R.1921 


220 

Factories Act (XH of I9I11), ss. 28, 
29, 31, 41 (a)—General Clauses Act (X of 
1897), s. 21— Approval of system of working factory, 
whether can be cancelled—Appeal against order of 
eancellation— Prosecution during pendency of apreal, 
desirability of. $ 

Where an Inspector of Factories approves a syatem 
of working a particular factory, he has power, under 
section %1 of the General Clauses fet, to cancel the 
approval, 

Where, however, an appeal is pending from the 
order of cancellation, it is not desirable to institute 
a criminal prosecution in respect of the factory 
having been worked in contravention of the order 
of cancellation, during the pendency cf the appeal. 
L Mapan Mouan Lat v, Emperor, 22 Cr. L. 3. 153 

857 
forfeiture of— 
See TRANSFER “or PROPERTY 


273 


method 


Fisheries, lease of-—Lease, 
Waiver pf forfeiture. 
Act, 8, 112 z 


~ 


+ 
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on part of principal. 

The failure by a Plea er to allow essential points 
to be overlooked does n tt amount to fraud on the 
part of his principal. © KIRAN HANDRA v. Bono 
BaHARI Darra : 752 
Government of India Act, I915 (5 

and 6 Geo. V, c. 61), Sa LOZ - Difference 

of opinion among Judges—Procedure, 
e Where a High Court exercises jurisdiction under 
soction 107 of the Government of India Act, 1916, 
and the Judges hearing acase differ in opinion, the 
opinion of the Senior Judge prevails. U INDIAN 
Iron & STEEL Co, LTD v, Banso Gopat, 32 0. L.J. 
64; 22 Gr, L. J. 99 40 
Hindu Law—Adoption—Dancing girl, adop- 

tion by, nature of—Hstoppel, whether can be relied 

on to validate adoption. 

An adoption by a dancing girl for purposes of 
prostitation is nothing more than the going through 
of certain forms and does not affect the status 
of any one. When such an adoption is challenged, 
thg doctrine of estoppel cannot be resorted to in 


_ order to validate the adoption, which, being opposed 


to publie policy, is void. Wk Kanparya PILLAI v. 
CHOKKAMMAL, 120 W.7; 28 M.L T. 106 214 
Shudra— Widow, unchaste, whether 








can adopt. 

An adoption made by an unchgste shudra .widow 
is not invalid by reason of the widow's unchastity. 

In the Bombay Presidency a widow has implied 


authority-to adopt from the date of her husband’s © 
` death unless it can be shown that the husband had 


either expressly or impliedly revoked such authority. 
Therefore, any conduct of the widow after the 
husband's death cannot affect the authority which 


- she acquired at the time of his death. EB Basvant 


MUSHAPPA v, MALLAPPA KALLAPPA, 22 Bom. L. R. 
1400; 43 B. 459 800 
Wife of 


udopt during his lifetime. - 

Under the Hindu Law anadoption by a wife to 
her husband, the husband being alive anda lunatic, 
is invalid. B RAMKRISHNA Timmanna v, LaxMina- 
BAYAN, 22 Bom. L, R, 1184 
Custom —Adoption—Kshatriyas of South 

Kanara —Brother’s daughter's son, adoption of, 

validity of. 

According to the custom prevailing among 
Kshatriyas in South Kanara, in the Madras Presi- 
dency, the adoption of a brother's daughters son 
is valid. SookaTHa SINGA v. KANAKA SINGA, 








lunatic, whether can 





_12 L, W. 245; (1920) M. W. N. 528, 43 M. 867 585 





Debt -—-fon, ligbility of, for father's debt— 

Immoral purpose—-Proof, necessary. 

To enable the son of a Hindu to escape liability 
for payment of hjs father’s debteon the ground 
that if was incurred for an immoral purpose, he 
must establish a direct connection between the 
debt and the immoral purpose. The mere fact 
that the father kept a concubine is not sufficient, 
It is sufficient, however, if the Court can draw an 
inference from the evidenc3s as to the connection 
batwegn the debt and the immoral purpose. M 
Sonpsra GOUNDAN V. ARUMUGA GouNDAN, 12 L. W, 


159- . 390 





guardian, validity of—Suit to remove guardian, 
maintainability of. 


+ 
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* Fraud—Pleader, fail ure of, in duty, whether fraud 


Guardian —Testamentary appointment of ° 


1039. 


Hindu Law—contd. . es 


Under the Hindu Law the testamentary appoint- 
ment by a father of a guardian of his son is valid, 
and, in the absence of an act of nfisfeasance*or bad 
management, the mother, acting as the next friend 
of the minor, is not entitled to an order removing 
such guardian from his office, A Depa Nand e. 
Asanpmanl, 18 A. L. J, 1127;2 U. P. L. R. (A) 431- 





Joint family—ddoption by widow of co- 
parcener, validity of—Consent of co-parceners, 
whether necessary — Efect of adoption. 

The widow of a co-parcener cannot adopt unless 
she has either the express authority of her husband 
or the consent of her husband’s co-parceners, 

An adoption cannot be partly valid and parily 
invalid, so that the person adopted, although excluded 
from becoming a member of the joint family, may 
still be entitled to inherit the self-acquired property 
of his adoptive father. B PANDU KRISHNA JADHAV 
v. DHONDI KRISHNA PATIH, 22 Bom. L. R.1408 783 
— Debt—Partition after incurring 

debi—Co-purceners, liability of. 

Where after a debt is incurred for the benefit of 
the members of a joint family, the family property is 
partitioned, such partition has not the effect of 
relieving the co-parceners from liability for the debt 
to the extent of the family property in ‘their hands, 
M Morav,Reppi v. OHINNASAWMY ReDD, 121, W, 
403; (1920) M. W. N. 613; t9 M. L. J, 486; 28 M, Te 
508 


nan e e 








5 

Debts of  father—Liability of 
son—Mortgage to pay of- previous mortgage, binding 

effect of. Ah 

Where a Hindufather incurs debts for the benefit 
of the family, and the debts are not tainted with 
immorality, such debts are binding on his son by 
reason of the pious obligation attaching to him to pay 
the debts of his father. 

A mortgage of family property for the payment of 
a previous mortgage-debt, which saves the family 
property for the enjoyment of the family,is bindin 
on the family. A Lacumi Narayan v. Deox1 79 
m ————— Family property sold for 

arrears of revenue and purchased by òne member, 

whether joint or separate. 

Where joint family property is put upor sale 
by the Revenue Authorities on account of agrears 
of revenue and is purchased by one of the members 
of the family, then, unless it can be shown thaf it 
was purchased out of the joint family purse or 
was thrown back into the jomt family property, it 
becomes the private property of the purchaser. 
B Cuoruu Raos v. Tatya Nama, 22 Bom L, R, B89 
. 


Partitiown—Sons, share of whether 

included in share of father's 

As a general rule, aba partition among the mem- 
bers of a joint Hindu family each member is pre- 
sumed to represent notonly himself but also his 
gons, and the sons take their share through their 
father as being included in the share allotted to 
him, and the rule is not limited in its applio&ition to 
cases where the sons are minors. Q Ram BAHADOS 
SINGH v. NiRBHAPSINGH, 230. C. 339 564 


Partition, suit for—Death of cos 
parcener after preliminary decree, effect of—Jurise 
Pa : 
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diction of Court passing final decree to consider effect 
of death on shares of other co-parceners. 

Althoygh, ordinagily, the rights of the parties to asuit 
ought to be determined as atthe date of theinatitution 
of the suit, a suit for partition under the Hindu Law 
is eireated as an exception, and, inorder to save costs 
and to prevent multiplicity of proceedings, the Courts 
` are entitled, and even bound, to take into consideration 
e m&tters subsequent to the commencement of the suit. 

In point of law, a partition action does not 
come to an end with the preliminary decree, but 
continues till the final decree is made, and the shares 
to be decreed to the parties must be those to 
which they are entitled on the date of the final decree, 
Therefore, where a co-parcener dies after the passing 
of the preliminary decree, the Court passing the final 
decree is competent to consider the effect of the 
death on tho shares of the remaining co-parceners, 


Pat KRISHNA Lan JHA v. MANDESWAR JHA, 2 P. Li.” 


T, 215; 3 U, P L B. (Par) 17 
Joint family—Presumpiion as to joint- 
ness — Separation of some members—Burden of proof, 
Although the ordinary presumption of Hindu 
Law is that a family is joint, yet that presumption 
is displaced by the presumption arising from the 
admitted separation of certain members of the 
family, ang a person alleging jointness must 
prove it by other means. The mere fact that 
two brothers were living and messing separate. 
ly would not necessarily indicate separation in 
estate, especially where it is shown that their 
cultivation was joint, and that they divided only so 
much of the produce as was necessary for house. 
old purposes, and kept the rest for purposes of 
Jen den, N Sua v, DUKALU - 459 
aa eeeremaaaal Property transferred to pay off 
father's debts—Sons, right of, to recover property, 
extent of. 
Where joint ancestral property has passed ont of 








INDIAN OASES, 


e . [1921 


Hindu Law—constd. 


————- Joint fa mily—Separation without actual, 
partition—Surt for joint possession, whether main- 
tainable. 

Where there has been a separation of a Hindu 
joint family, but not a division by metes and 


` bounds, a suit for joint possession by one member of 


a joint family, either under a conveyance executed - 


by a father in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent 
debt or under a sale in execution of a decree for 
the father’s debt, his sons, by reason of their duty 
to pay their father’s debts, cannot recover that 
property, unless they show that the debts were 
contracted for immoral purposes, and that the 
purchasers had notice that they were so contracted, 
ayd the operation of this rule is not limited to cases 
where the joint family property has passed out 
of the hands of the family and gane into the hands 
of persons who were neither previous creditors 
when the sale is a private alienatidn, nor judgment. 
creditors when the sale is by public auction. 

Baspro LAL v MAHABIR, 23 O 0. 344; 8 O. L. J. 18; 
3 U.P, L. R. (J. O.) 1 


Sale * by mother as guardian 
~Suit by sons to recover property more than 
three years after eldest has attained majority, 
whether barred. See LIMITATION Act, 8. 7 9 


sonore Separation— Re-union—Question of 
law. s 
The question of the re-union of a Hindu family 
and the facts relevant to prove such a re-union 
are matters of law. L, NARAIN DAs v. MANGA RAN 











the family, who has been excluded from possession, 
is mamtainable if he was În joint possession before 
his exclusion, and he is entitled to be restored t8 
the pussession. which he held before he was inter- 
fered with A Suropan KURMI v, BALKABAN KURMI, 
18 A L. J. 103?; 2 U. P. L. R. (A) 992 16 
Will—Devise by co-parcener in 
favour of widow, validity of—Qonsent of co- 
parceneras— Hinor, consent on behalf of, 

A testamentary disposition of joint family pro- 
perty by a Hindu co-parcener in favour of his 
wife isinvalid under the Hindu Law, because on 
the date of his death, when the Will takes effect, 
there is nothing for the Will to operate on, his 
share in the property passing to the other co- 
parceners by survivorship. . 

Where a Hindu family consists of a father and his 
infant son, and the father makes an alienation of the 
family property, he cannot be said to have consented 
to the alienation in his capacity of guardian to his 
minor son PANDIPATI SUBBARAME REDDI V. 
PANDIPATL RAMAMMA, 12 L., W. 248; (1920) M. W. N, 
52u; 48 M &24 68 I 


Marriage—Sudras of Velama caste— 
Marriage with wife’s sister's daughter, validity of. 
Among Sudras of the Velama caste in the Madras 

Presidency, the Hinda Law does not operate to 

render invalid a marriage with a deceased wife’s 

sister's daughter. RAMAKRISHNA RAO v. BUB- 

BANNA RAo, 12 L W, 165; 89 M.L. J. 18; eR 

M. W. N. 474; 43 M. 880 ` 26 


Nitakshara—Adoption of a daughter's 
son, whether valid—Custom of Khatris of Amritsar— 
Inheritance —Adopted son, share of—Joint Hindu 
family —Property in the hands of member, nature 
of— Will devising joint property, whether valid. 
Under the Hindu Law, the adoption of a daugh 

ter’s son ís invalid, bufit is valid according toa 

custom prevailing among the Khatris of the town 
of Amritsar, 

According to the Mitakshara School of Hindu 
Law, an adopted son takes one-fourth of the entire 
estate in the presence of a natural son. 

All the property in the hands of the members 
of a joint Hinda family is to be treated as joint 
property, but it is open *to any member to show 
that any particular property is his separate pro- 
perty, 

In a suit fo? possession by partition of certain 
property left by one P, it appeared that he adopted 
the plaintiff in duly isU3. About five years 
afterwards, he gota son the defendant, who relied 
on a Will execated by the deceased whereby he 
devised his entire estate to his natural son : 

Heid, | that as soon as the plaintiff was adopted 
by P. he became a co-parcener with the latter, and 
thet the latter could not dispose of any property 
which belonged to the joint family ; 

(2 thet the Will coald operate o&ly upon the 
separate property of the deceased and was invalid 
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equa the joint property. L PARMANAND v SHEO 
Caran Das, 2 L. 69; 21P.L. R. 192]; 15 P, W. R. 
1921 256 
Nitakshawra—lInheritance — Female 
hetrs—Brother's daughter, whether bandhu- Suit for 
declaration that alleged adoption never took place 

— Evidence of knowledges—Burden of proof—Iimi« 
e tation Act (IX of 1908), Sch. I, Art. 138. 

Under the Hindu Law the only females entitled 
to inherit are the widow, the daughter, the mother, 
the’ father’s mother and the father’s father’s mother. 

A brother’s daughter is not a bandhu with rights 

_ of inheritance, 
Where ina suit for a declaration that a certain 
. alleged adoption never took place the plaintiff has 
given prima facie evidence of his want of know- 
ledge of the fact of adoption, it is for the defendant 
to show in the clearest possible way that the fact 
of the alleged adoption must have come to the plaint- 
iff's knowledge at a particular date when limitation 
began torun under Article 128 of Schedule I to 
the Limitation Act. 

11. 698; 8 P. W. R, 1921 

————— Succession— Male bandhus, whether 
preferred to female bandhus. 

Under the Hindu Law female bandhus are excluded 
by the nine classes of bandhus, mentioned in the 
Mitakshara. B BALKRISHNA BHIMAJI v. RAMKRISHNA 
GANGADHAR, 22 Bom. L, R 1442; 45 B. 358 771 
Mutt—Debis incurred by head of mubb— 

Mutt properties, whether liable. l 

Debts incurred by the head of a mutt for 
necessary purposes of the mutiare recoverable 
out of the properties of the mutt, even though such 
properties are not charged with the debts. M 
LAKSHMINDRATHIRTHA SWAMIAR v. RAGHAVENDRA Rao, 
12 L. W. 139;39 M, L. J, 174; (1920) Af. W. N. 568; 43 
M. 795; 28 M. L. T. 269 287 
: Religious endowment—Man- 

agement vested in family of founder—Right of one 

member of family to joint possession and manage- 
ment— Possession of one member of family, nature of. 

The fact that the persons entitled to the office 
of trustee of a charitable endowment are unable to 
work harmoniously together is nob a ground for 
dismissing a suit by one of the heirs of the 
founder fora declaration of his right to share in 
the management and for joint possession of the 
trust properties with the heir in possession and 
management, and,in the absence of a scheme of 
management settled by the heirs themselves or by 
resort to the Court, the plaintiff is entitled to the 
rights of joint possession and management, 

Where the management of 2 religious institution 
vests in the family of the founder,e the manage- 
ment of one member of the family must be regard- 
ed as being on behalf of all the members, inolnd- 
ing females, and not adversely to them, and such 
member has no right to make a testamentary 
disposition of that right. IVi MREÈNAKSHI ACHI 
V gak aaa Pinual, 12 L. W, 282; (1920) M. W. 
M. 607;.39 M. L, J. 403; 44 M, 205 454 
Shudras — Succession — Illegitimate 

daughter, whether can succeed to mother. 

Amongst Sudras an illegitimate daughter 
succeeds as heirto her mother in default ef any 
nearer heirs. B Dunparra Basarra v, Burmawa 
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BASWANTIAPPA, 22 Bom. L. R. 1£06; 45 B. 557 561 
Stridhanam—Woman dying without 
issue—Stridhanam, devolution of-—Sapinda, maning 


— 





of, ‘ 

Under the Mitakshara School of Hindu Law, the 
stridhanam property of a female married accordirfge 
to an orthodox form who has left yo issue, devolves 
on the husband, and, failing him, on his sapindaa; 
thus, the husband’s daughters’ son's son would have 
preference over the wife’s sister or sister’s son. 

The term ‘sapinda’ means, & relation allied to the 
propositus by affirmity of blood. WI Maruosri Rama 


- Bor v. Sivast RAJAH SAHIB, 12 L. W, t71; (1920) M., 
265 


W. N. 60! 

———— Succession —<Acceleration, how effected 
—-Limited owner and full owner, distinction between. 
The succession of the next reversioner can be 

accelerated only by a limited owner, like a Hindu 

widow, by making a surrender or by relinquish- 
ment. Afull owner can only transfer either by 

sale or gift and such transfer can only be by a 

registered instrument. N UDEBHAN v. Rancrao 45] 

Bandhu—JLast male owner paternal 
grandfather's mother’abrother’s grandson of claimant. 
A person cannot be regarded as the bandhu of his 

paternal grandfather's mother’s brother's grandson 

and cannot, therefore, succeed to the latter's estate. 

IVI CHINNA PICHU IYENGAR v, PADAMANABHA IYENGAR, 

12 L. W. 397; (1920; M. W. N. 609 39 M, L. J. 417; 

28 M. L. T. 303; 44 M. 121 ` 690 

Female heirs—Unele’s daughter, 
whether gotraja sapinda. ° 
As a general rule the Hindu Law is opposed to 

succession of femalesand such female heirs as have 

been recognised as entitled to inherit come in ag 

exceptions to the general rule, 
A paternal uncle’s daughter is not a gotraja 
sapinda. Ù$ KRISHNABAIGOVIND v, KESHAY carne te 
I 














22 Bom. La, R. 1162 
amamarah cousins, whether succeed per 
stirpes or per capita. 

Where at the date of the opening of the succession 
to the estate of a deceased Hindu hig nearest heirs 
are his first cousins they take per stirpes without 
reference to the shares which their respective 
fathers would have taken had they been alive. B 
NARSAPPA NINGAPPA v. BHARMAPPA Rayappa, 22 Bow. 
L. R. 1198; 45 B. 296 
Paternal uncle's grandson, whether 

preferential heir as against sister’s son, 

Under Hindu Law a paternal uncle’s grandson is 
a gotraja sapinda, and is, therefore, a nearer heir 
than a sister's sonwho is only a bandhu. B ANNAYA 
MADVALAYA v, SIDAYA MURGAYYA, 22 Bow. L R. 1092 

A ` 25 
Vritti, whether immoveable property— 

Interference with right—Injuinction, suit jor—~Ac. 

quiescence in decision of caste, effect of--Specific 

Relief Act (I of 1877), 8. 54. 

Yajman writti is immoveable property and an 
owner of such property is entitled to seek the 
protection of the nee by way of injunetion 
against any undue interference with his right as 
Such owner by the caste, Where, however, the 
owner of a vritti has for several years acquiesced 
in a decision of the caste heis not entitled to 
seok the protection of the Court against the action 

f : 
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of the caste. EB GIRJASHANKAR Dasi v. MURLIDHAR 

NARAYAN, 22 Bom. L B 1202; 45 B. 23% 271 

toe WIM OW—Adoption—Consent of kinsmen 
to adoption—Court, right of, to interfere ~Husband’s 
daughter’s son, whether should be consulted. 

°° Inasmuch ag the Jaw imposes a responsibility 

upon kinsmen jn granting their consent to an 

mloption the Court cannot interfere with their 


- exercise of it, the right of the Court to scrutinize 


$ 
bd 


the kinsmen’s reasons extends only to those 
cases in which consent is refused. ; 

The son of the daughter of a deceased Hindu is 
not one of the gratis whom it is necessary for 
the deceased’s widow to consult regarding an 
adoption,.and the absence of such consultation 
would nòt render invalid an adoption made by the 
widow. V4DRELU RANGANAYAKAMMA GARU V 
RYALI SOMASUNDARA Kao, 43 M. 876 60 
, alienation by, nature of ~— Possession 

of transferee, whether wrongful 

A transfer by a Hindu widow is voidable, and 
until .the reversioner signifies his intention to 
avoid it, the transferee cannot be deemed to be in 
wrongful possession of the property alienated N 
RANI v. SAERIRAM 368 











= Alienation by widow, nature of— 
Transferee, whether entitled to redeem mortgage. 
An alienation by a Hindu widow is only void- 
able, not void, it is perfectly valid, until it is set 
aside, and the only persoas entitled to dispute tke 
validity of the alienation are the reversioners, 
Therefore, a mortgagee has no locus standi to 


resist the claim for redemption of a person who, on - 


the face of it, has a perfectly good title to the 
equity of redemption granted by a Hindu widow. 
B SITARAM RAVAAJI v, KHANDU MAIRALA, 22 Bon. 
L. R. 1166; 45 B. 105 48 
Alienation—Necessity— Widow car- 
rying on husband's business, right of, to alienate. 

A Hindu widow in possession of a widow’s estate 
cannot alienate immoveable property which she 
inherited from her husband, beyond her life except 
for necessity. But-where she inherits a trade or 
business belonging to her husband she is entitled 
to carry if on, and can sell inthe course of the busi- 
ness, the necessity being the prudent conduct of 
thg business irrespective of whether the sale results 
in a profit ora loss A PAHALWAN SINGH v. JIWAN 

“Das, 18 A. L. J. 41; 42 A. 109 
ue Maintenance, decree for, charging 
family property—-Decree, whéther has precedence 

over other dabts, 4 

A decree for maintenance obtained by a Hindu 
widow which is charged against the family pro- 
perties has tea over other debts owing by 
the estate, SoMASUNDARAM CHETTY V. UNNAMALAI 
Amat, 12 L., W, 168;"( 1920) M. W. N. 458; 39 M. L. J. 
173; 43 M. 800; 28 M. L. T. 317 398 
, remarriage of, effect of, on rights 

to former husband’s estate—Oonsent decree, against 

remarried widow, whether binding on former 
hysband’s property. =. 

Under Hindu Law, a widow forfeits her status 
as a widow by her re-marriage and she also for- 
feits allrights to her former husband’s property 
which thereupon vests in his next reversioner. 

_4 ro-marriod Hindu widow is incompetent to 
e 
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enter into a consent decree so as to bind her formes 
husband’s estate as she represents that estate only 
so long as it is vested in her and ceases to repre- 
sent itwhen she has divested herself of it. 

VENKATACHALAM CHETTY v., Rama MUDALI, i2L. W. 
322 91 





Widow—Regidence, right of, whether can 
be enforced against purchaser from husband 

A widow’s right of residence cannot be recognised 
against an alienee claiming under a transfer effected 
by the husband during his lifetime B Gancasat 
2. JANEIBAI, 22 Bom. L B. 1809; 45 B. 337 583 
Surrender of estate—Widow receiv- 

ing maintenance in lieu of estate, effect of ° 

A Hindu widow can renonnce the estate in 
favour of the nearest reversioner, and by & 
voluntary act efface herself from the succession, 
as effectually as if she Lad then died, and this 
effacement may be effected by any process having 
the effect of a surrender or relinquishment or 
abandonment of her rights, provided that there 
is a bono, fide and total renunciation of the widow’s 
right to hold the property. The receipt of main- 
tenance by a widow in lieu of her estate amounts 
to a complete relinquishment of that estate P 
C Buaewar KoER v. DHANUKUDHARI PRASHAD SINGH, 
12 L. W. 105 i 
Will in favourof widow, construction of — 

Estate taken. 

Wherever expressions indicatiog the creation of 
a full proprietary right in favour ofa widow are 
found ina Will she is to be treated as taking an 
absolute estate. lL MOHAN Lan v. Maya Mat, 18 P, 
W.R 192; 11 P. W. R. 192 23 
Hissawarl, admissibility of, in evidence. Sze 

EYIDENCE Act, s 35 8 
Hyderabad Assigned _ Districts 

Land Revenue code, 1396, SS. 72 

(2), 78 (4), scope of—Section 78 (+), whether 

confined to cases under section 72 (2). 

Section 78 (4) of the Hyderabad Assigned Districts 
Land Kevenue Code, is general in its application to 
tenants and is not confined to cases where the rent 
of tenants falling under section 72 (2: alone is 
sought to be enhanced. Once the rent ofa tenant 
of whatever class he may be, is sought to be enhanced, 








provided it can ba legally enhanced, clause +4 of 
section 78 comes into operation, N DATTATRAYA v 
BAJAYA 711 


Impartible Estate—Munagala Zemindari, 
Ktstna District, whether tmpartible —Succession— 
Primogeniture, rule gpf-~Limitation Act (IX of 
1908), Sch. I, Arts 127, |44—Adverse possession— 
Zemindari Estate, widow and daughter in possession 
of — Possesasson, nature of —Art, 127, applicability of, 
The Munagala Zemindari in the Kistna District is 

impartible, and succession thereto is regulated by 

the rule of primogeniture. 

The succession of the widow of a Zemindar to 
his estate and of her daughter after her amounts 
to a denial of the claim of the junior branches of 
the family that the estate is either joint family 
property or owned by the family as tenants-in- 
common, and the possession of the daughter from 
the date of her succession is adverse to, and ex- 
oclusivo of, tho claims of the other branches of the 
family within the mcaniug of Articlo 1440f Schedule 


Vel, LIK) ` 
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ito the Limitation Act, Consequently, a suit for 
the partition of the estate, if brought beyond the 
period prescribed by that Article, would be barred 
by limitation. K 
Article 1’? of Schedule I to the Limitatien Act, which 
covers suits by a person excluded from joint family 
preperty to enforce a righé to a share therein, has 
™® application to such a suit, Wi Kexsara VEN- 
KATAPAYYA v. NAYANI VENKATARANGA Rao, 38M. L. 
J. 149; 43 M. 288 978 
Inamdars in Berar—Alienation by Inamdar, 
rule as to—-Limitation Act (IX of 1908), Sch. I, 
Art. 144, applicability of--Suit to recover inam 
lands-—-Adverse possession, plea of-~Burden of proof. 


`. The law in Berar in respect of alienations by 


héd 


Inamdars is that, if an Inamdar alienates an inam 
held under rule 5 of the Berar Inam Rules, he 
having only a life-interest, such an alienation 
cannot affect his sutcessor, or the next holder of 
an inam certificate, and in the case of auch an 
alienation the plea of adverse possession cannot be 
successfully raised against the successor of the alienor. 

Where in a suit by an inam certificate-holder to 
recover possession of lands alienated by his 
predecessor, the defendant admits the title of the 
plaintiff’s predecessors, but seeks to show that 
that title was extinguished by gdverse possession, 
Article :44 of Schedule I totke Limitation Act is ap- 
plicable, and it is for the defendant to show when his 
alleged'possession under the Article became adverse. 
N MAHOMED SIRAJ-UD-DIN v Fayaz-up-Din 473 
Income Tax Act (VII of 1918), SS. 3, 

9— Interest accruing due but not realized, whether 

assessable to income-taz. 

Money which becomes due to a money-lending 
firm in the course of its business by way of 
interest, in the year of account, or the year on the 
income of which income-tax is to be assessed for 
the current year, and is not recovered or realized 
by the firm in that year either in cash or by 
adjustment in the accounts, does not form part 
of the assessabie income forthe year of account, and 
is consequently not liable to assessment under the 
Income Tax Act. WI SECRETARY ro THE BOARD or 
ReveExtE, INcomME-TAx, MADRAS ùv ARUNACHALAM 
Onertian, 39 M. L. J. 649: (1920) M. W. N. 789: 
29 M. L. T. 18: '3 L, W. R36; 44 M. 65 482 
Indemnity, contract of~Decree against 

defendant—-Third party notice—Claim by defendant 

against third party —Claim to be confined to amount 
decreed, 

Where in a suit under a contract or right of 
indemnity the real sum due bythe defendant to 
the plaintiff for which the latter has obtained a 
decree is loss than the real loss ineurred by the 
defendant, the defendant cannot ask for a decree 
on a third party notice for this latter sum, nor 
can he be allowed to split up his claim partly for the 
amount decreed, and partly for the difference 
between that amount and the total loss, as a term 
of being allowed to proceed with the third party 
notice,that is to say, no other proceedings can be 
taken for the difference between the two amounts, 
and the case must’ proceed on the claim for 


indemnity as wegards the first mentioned snm, 1. e,” 


the sum for which a decree has been passed, 
WELD & Oo. v, SHER AMAD ÈKBAL AHMED 
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InjJunction—Pragwal using flag to indiate 
presence to pilgrims— Use of similar flag by another 
Pragwal to deceive pilgrims-Suwit to restrain latter, 
maintainability of. 

. 8,& Pragwal, carried on the business of ginis- 

tering to the wants of pilgrims at the sacred 

confinance of the watérs at Allahabad: he used a 

flag with a particular emblem as a means of identificas 


tion forilliterate pilgrims that they would ‘find him” _ 


at the spot where the flag was fixed? on his death B. 
carried onthe business as the agent and representativ® 
of the widow of the deceased : on her death plaintiff, 
the nearest reversioner, succeeded to the estate of 
8., but he was obstructed in carrying on the business 
aforesaid by B. who also setupa similar flag in the 
neighbourhood of the plaintiff. Plaintiff brought 
the present suit to restrain B, from interfering with 
his business : 

Held, that the right to which the plaintif had 
succeeded was a heritable and transferable right, 
that he hada cause of action against B and was 
entitled to restrain him from interfering with his 
business by the use of a similar flag asthe plaintiff's. 
A Beni Manuo v. HIRA LAL, 18 A. L. J. 679;.2 U.P. 
L. R. LA) 227; 43 A. 20 873 


restraining defendant in pending suit from 

presecuting action in foreign Court, when to be 
è granted. ` 

In order to obtain an „injunction resiraining a 
defendant ina suit pending in British India from 
prosecuting a suit on the same cause of action 
in a foreign Court an application for the injunction 
must be made at a very early stage of the proceed- 
ings. An application made after a considerable 





amount of time and trouble has been expended in e 
the foreign Court will not be granted. © TAN. 
4 
IB 


CHAND SANTOKCHAND V 
CG. W. N. 7835 


Installment decree—Instalments, default in 
payment of—Acceptance by decree-holder, whether 
amounts to waiver—Waiver—Question of jact— 
Appeal, second~ Question whether can be raised— 
Limitation. 

On 3lst August 1910 R. obtained an instalment 
decree against A. the amount being payable by 
yearly instalments on the 15th February of every 
year. A. made default and paid the first instalment 
on “nd June 1912 and further sums were paid on 
29th April and ‘7th November 1914 On f8th 
May (915 R applied to execute his decree for the 
balance due, but was met with the objection that 
the right to execute having accrued to him on léth 
February 1912, and more than three years having 
elapsed since thén, the application was barred by 
limitation. On appeal, it was held that the appli- 
cation was Within time on the ground that the 
acceptance by R.of the instalment on 2nd June 
1912 amounted to a waiver of his right to en- 
force execution for the whole amount due under 
the deoree. In second appeal if was urged that 
the question of waiver not having been raised in 
the Original Court the Appellate Court erred in 
going into it, and that that Court was wrong in 
finding that R. had waived his right : ° 

Held, (1) that the question whether or not there 
was a waiver was ¢ question of fact and the finding 
on that question could not be challenged in second 


appeal ; 
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(2) that, in any case, R. from the moment of his 
acceptance was barred from enforcing the right 
which was hise by reason of As default, and A, 
became barred from pleading that limitation ran 
from 16th February 1912. S BAHADUR v. GELOMAL, 
MS. L. R. 128 6 


*Interest—Agreement to pay interest, absence of, 


o “fect of——-Dela¥ in bringing suit, effect of. 

A oreditor is entitled to a reasonable rate of 
interest where it is obviously not the intention of the 
parties that the money should be retained by the 
debtor free of charge. 

Delay in bringing a suit is no good ground for 
refusing interest. L LADHA RAM-WADHAWA Ram v. 
MUHAMMAD 70 
Fraud and undue influence, absence of— 

High rate of interest, whether recoverable. 

In the absence of fraud or undue influence, tho 
holder of an instrument is ealitled to recover 
interest atthe rate stipulated inthe instrument, 
even though the rate may he 26 per cent. per 
mensem, © MANUJENDRA Dorzv. Beswanats Roy 


Interpretation of Statutes—Act de- 
priving subject of right of recourse to ordinary 
Courts— Words occurring in same context in different 
places—Upper Burma Land and Revenue Regulation 
(IIT of 189), ss, 24 (23, 63 (2) (ii)—“Claims” 
ins. 68:2) (ii), meaning of-—-Disputes between 
private individuals, whether within section. 

The language of Acts which deprive the subjeot of 
the right of recourse to.the ordinary Civil Courts 
ust not be extended beyond its least onerous mean- 
ing unless clear words are used to justify such 
txtension. 

When the same word is used inthe same context 
in two sections of the same enactment, if is reason- 
able to suppose that it is used in the same sense in 
both. 

The word ‘claims’ in section 63 (2) (i) of th 
Upper Burma Land and Revenue Regulation means, 
claims as against the State and does not include 
disputes between private individuals. The claims 
referred to in this sectionare neither more nor less 
than the claims mentioned in section 24 (2) of the 
Regulation. 

Section 68 (2) (34) of the Upper Burma Land and 
Revefiue Regulation, therefore, does not bar the 
juwisdiction of the ordinary Oivil Courts over disputes 
between private persons regarding the ownership or 
possession of State land or any Her’ upon or other 
interest in such land or the rents, profits, or produce 
thereof. U B Bursa Oir Oo, Lp. v. BAIJNATH 
SINGA, 3 U. B. R. (1920) 212 960 
Judgment, contents of —Evidence, ofal, omission 

to make special refer8nce to, whether witiates 

judgment—Butwara map and chitia, admissibility 
of—Evidence Act (I of 1877), 8. 36—Bengal Estates 

Partition Act (VIII cf 1876), s. 64, 

The omission in a judgment to make any special 
reference to the oral evidence adduced by the parties 
to a case is not in itself sufficient to show that, as a 
matter 8f fact, the Court Aid not consider the 
evidence of the witnesses who were examined in the 
case, 

The batwara maps and chitlas prepared under 
section 54 of the Bengal Estates Partition Aot, VIII 
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of 1876, are admissible in evidence independently of 
section 35 of the Evidence Act where some evidence 
introducing the maps and chittas is given; and if 
thereafter they are admittéd without objection from 
either of the parties to acase, it is not open to-the 
parties, in second appeal, to say that they have not 
been sufficiently prove@. C Marirwor RASUK 2. 
DHANU MOLLA 963 
Jurisdiction of Chief Court of Lower Burma 

over infants, limits of. 

The Chief Court of Lower Burma has no special 
jurisdiction over infants; its powers in this respect 
are confined tothose given under the Guardians 


and Wards Act and are only those of a District | 


Court. L B Hazara Bist v. SULBIMAN HAJI MOHAN- 
MAD, 13 Bur. L, T. 86 562 
of Civil and Revenue Couris— Partition— 

Parao, whether can be partitioned by Civil Court. 

A parao, or encamping ground, which bears a 
separate number inthe revenue papers and is in- 
eluded in a kewat khasra is part and parcel of 
the mahul within the area of which itis included, 
notwithstanding the fact that revenue has not 
been fixed upon it. As such, the parao, i.e., the 
site and not the houses that may be standing on it, 
is divisible only by a partition suit in the Kevenue 
Court, a Civil Cougt having no jurisdiction to pare 
tition or to divide it A MAHMUD JAHAN BEGAN v. 
Govind Raw, 18 A. L. J. 783; 48 A. 45 
-- of High Court to restrain suit in Foreign 

Court. 

The High Court has jurisdiction to restrain a 
party within its jurisdiction from prosecuting a 
suit in a Foreign Court, and the principle on 
which this jurisdiction is exercised is that the 
Court acts in personam and will not snffer any 
one within its reach to do what is contrary to its 
notions of equity, merely because the act to he 
done may be, in point of locality, beyond its 
jurisdiction. B Laxumimam Kevannam BRATT a), 
PUNAMOHAND PITAMBER, 22 Bom. L R, 1178; 45 B. 650 


444 
Land Acquisition Act (I of 1894), 
ss. Lf, 1) 2—Award, when final 
An award made by a Collector in land acquisi. 
tion proceedings becomes final and binding only 
when it is filed under section }2 of the land 
Acquisition Act, the mere signing of the award by 
the Collector does not make it conclusive. Before 
filing an award it is open to the Collector to 
destroy one which he has already signed and to 
substitute another in its place. B Kooversar 
SORABJI V. ASSISTANT COLLECTOR Surat, 22 Box. 
L K, 1186 429 


Landiord ‘and tenant—<bandonment of 
tenancy— Landlord taking possession under agree- 
ment with tenant, whether abandonment. 

A landlord who, under an agreement -with his 
tenant, takes possession of the tenanoy with a 
view to cultivate it, cannot set up the plea that 
the land has been abandoned by the tenant C 
Kuerra NATH MONEAL v LAKHAN SARDAR 442 


Destruction of bniltling-——-Negligence— 
* Tenant, liability of—Notice, whethem necessary— 
Tenante determining tenancy, effect of. See 
TRANSFER OF PROPERTY Act, s, 108 — 252 











* ‘Wet, LIX] GENERAL INDEX. - 3045 ° 


+ 


: Landlord and tenant— contd. 





Ejectment—Notice to quit, necessity ‘of— 
Tenant setting up permanent tenancy, whether 
entitled to notice--Bombay Land Revenue Code 
(Act V of 1879), s. 88—Permanent tenancy— 
Presumption— Grant, proof of, whether necessary— 
Burden of proof—Admsston by tenant of annual 
tenancy, effect of. 

A plea of permanent tenancy set up by a tenant 
does not amount toa disclaimer of the landlord’s 
title so as to disentitle the tenant from demanding 
a notice to quit. 

A tenant relying upon the presumption contained 
in section 83 of the Bombay Land Revenue Code 
need not set up and prove a grant. 

Where a tenant relies upon the presumption 
contained in section 88 of the Bombay Land 
Revenue Code it is for the landlord to prove an 
agreement or usage as to the intended duration of 
the tenancy. h 

he presumption asto permanency arising from 
the antiquity of the tenancy cannot be displaced 
by proof of a document in which the tenant admits 
himself to be an annual tenant, if it ig shown that 
the tenant still continues, in spite of the document, 
to hold the land on the old rent, B Rama 

RANCHHOD v. ABDUL RAHIM, 2% Bom L. R. 1214: 

45 B. 308 278 

Permanent tenure-holder, heirs of, failing 

to get registration of names, position of. See 

BENGAL Tenancy Act, S, 15 

Permissive occupancy—Status of occupant—- 
Ejectment, liability of ocewpier to. 

A person who enters upon land subject to an 
agreement to be afterwards arrived at ‘as to the 
rent, eto, and continues on the land without any 
concluded agreement having been arrived at, does 
not hold the land asa “raiyat” within the definition 
of that term in the Bengal Tenancy Act, because, 
his possession being merely permissive, he does 
not acquire a right to hold the land for cultivation 
and is subject to eviction at the will of the land- 
lord after reasonable notice to .remove his effects 
© Birin OHANDRA Sarkar v., BASANTA KUMAR 
CHAKRAVARTI, 230 W. N 773 454 
Rent —Enhancement— Change from grain to 

money, whether enhancement, 

A change from grain to money rent and vice 
versa may, when the circumstances of the case and 
the evidence adduced admit of it, be treated by 
the Court as an enhancement. Wi BUTCHIRAJU v. 
SEETARAMAYYA, 12L W.8%, 3 
Rent, suit for—Surrender and dispossession, 

allegations of, disproved —Landlord, failure of, to 

identify holdings, whether sufficient tæ deprive him 

„of rent, 

Where in a suit for rent the defendants’ allega. 
tions of surrender ani dispossession are not prov- 
ed, and heis in possession of the holdings, the 
mere fact thatthe plaintiff is unable to establish 
the identity of the holdings is no reason for 
depriving him of the rent therefor. Ç BASANTA 
KuMARI “CHAUDHURAN! v, KRISHNA NALINI Dara 
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Tenancy created by registeredinstrument— 
Surrender, oral, validity of—Y early payment of rent, 
whether conclusive evidence of annual tenancy— 
Transfer of Property Act (IV of 1882), 6, 107. 
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An oral surrender of a tenancy create] by a 
registered lease is not invalid if it ig accepted and 
acted upon by the landlord. ' 
_ The fact of an annual rent being reseryed, thonfh 
it muy raise a presumption, is not conclusive to show’ 
that the tenancy isa yearly one. ° r 

After the passing of the Transfer of Property Act 
there cannot be a tenancy reserving a yearly rent 
without a registered instrament in accordance with 
the provisions of section 107 of the Act. Č Sarr 
v. SAILABALA DASI 
Tenant acquiring permanent rights by a 

possession—-Burden of proof— Notice fo edna 

Where a tenant wishes to acquire permanept rightg 
of tenancy by adverse possession, he must give the 
landlord specific notice of his claim B BABUSING 
RAMCHANDRA RAJESHIREE v, PANDU Tarya Kare. 99 
Bom. L: R, 1413: 45 B. 6038 718 
Legal Practitioners Act (XVII of 

1879), SS. 27, 2B—Agreement under s. 98— 

Suit based on agreement—Agreement invalid or no 

agreement—-Pleader, right of, to sue—Party and 

party fee, question of, relevancy of. 

Where there isan agreement under section 28 
of the Legal Practitioners Act duly filed in Court 
the Pleader can only sue upon it, and is entitled to 
the amount agreed on. 

Ifthe agreement is invalid under that section 
or there is no agreement, he can sue under section 
70 of the Contract Act, and is entitled to what. 
ever is a fair and just remuneration for the sarviceg* 
he has actually rendered, and, in the former oase. 
the terms: of the agreement may be considered in 
determining the proper remuneration, and, except 
as a piece of evidence as to what the remuneration 
should be, the “party and party” fee under section 27 
of the Legal Practitioners Act does not come into 
question, N Ruxamasar v. BALWANT Harr, 17N, L, 


R. 8 172 


Sa 36—Tout—Procedure in declaring 
person œ tout— District Magistrate, whether can 
delegate his powers to Subordinate Magistrate. 
Before directing the inclusion of a person’se name 
in the list of touts, it is necessary that proceedings 
should be taken in accordance with section 36° oe 
the Legal Practitioners Act, and the person he 
given an opportunity of showing cause against the 
inclusion. 
The duties to be “undertaken under sectio 
the Legal Practitioners Act cannot be jee 
by any of the offisers mentioned therein to their 
subordinates. Pat Mosan Das PUJHARI v. Empuror, 








(1919) Par, 278; 22 Or, L. J. 66 322 
Letters Patent (Bəm.) cl. [2 
Third party procedure—Cause of action arising 


partly within jurisdiction—Leave of Court. 
BoMBAY Hien Cover RULES, 


cl. |] 2—Third party piniliha ka 
of action partly outside *jurisdiction— Parti outside 
jurisdiction Leave to proceed, necessity for, 

, inasmuch as thirdeparty proceedings come within 

the description “suits of every other description” j 

clause 12 of the Letters Patent of the Hich Cours 

of Bombay, the leave of that Court must he obtained : 

to proceed therein when partofthe cause of action 


See 
Cu. VIII, r, 127 
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arises dewtside the jarisdiction of that Court and the 
third party resides outside the jurisdiction, Such 
leave cannot be inferred from the fact that leave 
wag obtained to issue the third party notice, as that 
-does not necessarily imply that the question was 
judicially considered B Werp AND Co. v. BHER 


AHMED Expat AHMED, 21 Bom. b, R. 803 at p Ae 





cl, 15—“Judgment,” meaning of —Bombay 

High Court Rules, rr, 180, 181—Third party proceed- 

ings——Order refusing directions, whether judgment 

—Appeal, whether lies. 

The word “tndgment” in clause 15 of the Letters 
Patent means a decision which affects the merits 
of the question between the parties by determining 
some right or liability. It may be either final, or 
preliminary or interlocutory, the difference between 
them being that a final judgment determines 
the whole cause or suit, anda preliminary or 
interlocutory judgment determines only a part of 
it, leaving other matters to be determined. 

An order refusing directions in third party 
proceedings under rules 180 and 131 of the Bom. 
pay High Court Rules is not a “judgment” within 
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of rejection and extend the period of limitation. A 
Suro Monan Panne v. KALI PrasapSausun 937 
SS. 5, 12 —Appeal, limitation for filing— 

Time spent in obtaining translation of judgment, 

whether cun be excluded—Delay caused by applying 

for translation, whether sufficient cause for extension 
of Limitation. 

The time spent in obtaining & copy of the transla- 
tion of the jadgment appealed against cannot be 
excluded in computing the period of limitation for 
an appeal under section 12 of the Limitation Act. 

The delay caused in filing an appeal by applying for 
a translation of the judgment appealed against due 
to ignorance or to carelessness cannot be excused 
under section b of the Limitation Act, as an appellant 
guilty of such delay cannot be said to have acted 
bona fide,i e, with due care and attention, Le 
KANHAYA v. NUR MUHAMMAD 55 
———— SS. 6, 9— Extension of limitation in favour 

of one person, whether can be tacked on to extension jn 

favour of another—Alienation —After-born son, right 
of, to sue-—Limitation. 

The only case in. which, under section 6 of the 
Limitation Act, an extension of limitation in favour 





the meaning’ of clause 15 of the Letters Patent of eof one person may be tacked on to an extension in 


that High Court and is net appealable under that 
clause. 6 Onaranpas ÜHATUBBHUJ V, UHHAGANT AL, 
22 Bom. L. R. 1:69; 45 B. 423 
Limitation—Settlement of claim- Settlement 
 annulled—Cause of actian on original claim, whether 
a accrues—Limitation, commencement of 

. Where a claim is satisfied without resort to 
Court, and that settlement is subsequently annulled 
by decree of Court, the party claiming has a fresh 
cause of action on his original claim, limitation to 
enforce which commences from the date of the 
annulment. Wi MUTHUVERRAPPA CHETTY v. ADIKA- 
pap Cumrry, 12 L. W. 240; (1920) M. W. N. 605 +9 
M. L. J. 312; 43 M. 845 472 


Limitation Act (IK of 1908), s. 5 


Appeal, criminal—Presentation to wrong Court 
Subsequent presentation to proper Court beyond 
limitution—LEatension of limitation. 

Where a criminal appeal was erroneously filed 
in the High Court and on being returned for 
presentation to the proper Court was, on the same 
day filed in the Sessions Court, bub by that time 
limitation for presentation of the appeal had 
expired : 

Held, that the delay .should be excused under 
section 5 of the Limitation Acte inasmuch as in 


. the case of a criminal appeak it could not be said 


that there was a “spccessful litigênt” who had 
secured a “valuable right.” L Surra SINGH v. 
EMPEROR, 1 L 508; 22 Or. L. J. 124 555 


S. 5—Sufficient cause —Mistake of Counsel's 
clerk— Letters Patent Appeal—Court, power of, to go 
behind order of Judge. 

. Owing to a bona fide mistake by Counsel's clerk 
in calculating the time within which to file a second 
appeal, the appeal was filed four days out of time 





and was rejected as time-barred e In Letters Patent. 


Appeal against the order of rejection : 
Held, that the mistake amounted to sufficiont cause 


< within the meaning of section 5 of the Limitation Act, 


nud that the Court had power to go behind the order 


favour of a secondsperson is where the first person 
dies while still under a disability and the second 
person is his legal representative who is also under 
a disability at the time of his death. 

Where the right to challenge an alienation 
acerues before the birth of a plaintiff he cannot 
claim an extension of limitation under section 6 
of the Limitation Act. L, Lacuman Das v. SUNDAR 
Das, 1 L. 553 678 
Sa 7s Sch. I, Art. 414 Hindu Law— 

Joint family —Sale by mother as guardian—Suit by 

sons to recover pronerty more than three years after 

eldest has attained majority, whether barred. 

Where property belonging to minor Hindu brothers 
who constitute a joint family is alienated by their - 
mother as their natural guardian a suit by the 
brothers to recover the property after setting aside 
the alienation brought more than three years after 
the eldest of them has attained majority is barred by 
time. B Barv Tarra v Bana Raoses Desar, 22 
Box. L. R. 1833; 45 B 416 7 
SS. 7,9, Sch. I, Art. 44— Hindu 

joint family--Cause of action accruing to minor 

brother— Limitation for suit, commencement of. 

Where a canse of action accrues to two brothers 
of a Hindu joint famidy when they are minors, 
time for bringing a snit runs from the date on 
which the elder of the two attains majority 
KUPPUSAWNMI IYENGAR Vv, KAMALAMMALL, 12 L. W. 243; 
389 M. L. J 375; 53 M. 842 662 
eman Sa 14% —Plaint presented in wrong Court on 

lust day of limitation making allowance for vacation 

—-Plaint, return of, for presentation to proper Court 

—Haclusion of time. 

Where limitation for a suit expires during the 
vacation of a Court and the plaint is presented in ' 
that Court on the day on which the Coart re-openg, 
bat if is subsequently discoverdéd that the Court “has 
no jurisdiction*to entertain the suit eand the plaint 
isdirecfed to be returned for presentation to the 
proper Court, the suit is within time if the plaint is 
presented to the proper Court on the’ same day on 
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e which itis actually returned by the wrong Court. In 


such a case the plaintiff is not only entitled, under 
section 14 of the Limitation Act, to exclude the 
period between the firat presentation of the plaint 
and the date on which it is actually returned to him, 
but is also entitled to take advantage of the fact that 
the first Court was closed for the vacation when the 
Limitation for the suit expired.  BAsvANAPPA 
SHIVRUDRAPPA UV. KRISHNADAS GOVARDHANDAS, 22 
Bow. L, R. 1387; 45 B. 443 143 
S. 19—Acknowledgment—Letter enclosing 
account and showing how account settled, whether 
acknowledgment of right, 

D. wrote a letter to P. enclosing a memorandum 
of account which showed that on the date of the 
letter a certain sptcific sum was due by him to P. 
and that on that date this account had been squared 
by debiting P.’s account with a sum due to D from 
a third party, and remitting the balance due to P.: 

Held, that the mere fact that D had appropriated 
a part of the amount due to P. in satisfaction of a 
claim due to D. bya third party, did not alter the 
fact that on the date of the letter a certain specific 
sum was due by D. to P, and that the letter 
amounted to an,acknowledgment of right within 
the meaning of section 19 of the Limitation Act, 
s0 as to afford a fresh starting, point of limitation 
in favour of P. for a suit to recover the amount 
appropriated by D, A CURLENDER v. ABDUL HAMID, 
18 A. L. J. 1181; 2 U. F. L. R. (AJ) 437 941 
S. 19—Acknowledgment— Letter expressing 

willingness to pay amount due on comparison of 

account. 

A statement contained in a letter that if upon a 
coinpa.ison of accounts any amount is found due 
by the writer of the letter he is prepared to pay 
it, is an admission that he had dealings with the 
person addressed and implies a promise to pay, and 
is consequently æ sufficient acknowledgment of 
liability under seotion 19 of thé Limitation Act. M 
ARUMUGA CHETTIAR v. RAMANADAN, 12 L. Ps 











- S. 20—Payment of interest ‘as such’, when 
may be availed of to obtain extension of time—Appeal, 
second —Question of payment, whether can be raised, 
In order to obtain the benefit of an extension of 

the period of limitation under section 20 of the 
Limitation Act by virtue of a payment of interest 
“as such” there must be something to indicate 
that the debtor made the payment with the inten. 
tion that it ‘should be taken in reduction or satisfac. 
tion of interest due; the, mere appropriation of the 
payment by the creditor towards interest is not 
such an indication nor is the fact that interest was 
dus at the date of the payment. sihe fact that 
the amount paid antl the amount duo for interest 
were exactly the same, may amountto such an 
indication. 

The question of the payment of interest ‘as 
guch ” is a question of fact, and a plea that such s 
payment has heen made cannot be raised for the 
first time in second appeal, N Jaco v. eee 
SS. 26, 23—Defence, whether barred— 
Revenue salg Purchaser, suit by, to 
possession—Sale, validity of, whether can be guestion- 
gl—Defentant fount not liable lo assessment — 
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Purchaser for value without notice, 

whether applicable to revenue sales. 

The law of limitation does not*pnt a bar*of time 
to any defence in any case whatever, except where 
a suit falls under section 26 or section 28 of the 
Limitation Act. : o 

When a deoree is passed agajnst a defendant im 
a civil suit and’ his property is put up for sale in, 
execution proceedings and he does not askfor a 
stay of execution, the purchaser at the execution 
sale acquires a good title although it may happen 
that, eventually, the decree against the defendant 
is set aside on appeal, But there is a great distinc. 
tion between sales in execution of Civil Court 
decrees and sales by the Revenie Courts for 
arrears of assessment In the latter case, if it 
is found that, as a matter of fact, the defendant in 
the revenue proceedings was entitled to hold his 
lands free of assessment, any sale which took place 
on the footing that he was bound to pay assess- 
ment would be invalid and the purchaser in 
such a sale would not get a good title except by 
adverse possession. 

The doctrine of a purchaser for value without 
notice does not apply to sales held by Revenue 
Courts. B Mauaney NARAYAN v, SADASHIV KESHAY 
LIMAYE, 22 Bom. L. R. 1082; 46 B. 45 118 
~m SON. I Art. LEA; applicability of— 

Suit for possession brought more than one year after 

dismissal of application wnder O. XXI, r. 100, Civil 

Procedure Code, whether barred, 

P, purchased N ’s share offamily property. D, on the 
other hand, purchased the entire property of tle 
family of which N. was a member and dispossessed P., 
who thereupon applied under Order XX1, r Lu0, Civil 


doctrine of, 


‘Procedure Code, for possession. The application was 


disallowed on 2.th August 1914, and P, brought the 
present suit for possession on 80th November 1916: 
Held, that tho suit was barred by limitation, not 
having been brought within one year, as required by 
Article 11A, Schedule I to the Limitation Act, from 
the date of the order disallowing the application 
under Order XX1, r. 100, Civil Procedure Code. 
Moro Dasi v. BEHARI LAL 772 
Art. 13—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 61—Ewecution Of decree 
—-Atiachment—~ Claim of third party dismigsed ~ 
Attachment withdrawn, effect of-—Suit by third 
party to recover property—Limitation. j 
Where property is attached in execution of a 
decree and a clåim preferred to it byan alleged 
purchaser from the judgment-debtor is dismissed on 
the ground that éhe alleged purchase was fraudulent, 
but the attachment ig subsequently withdrawn, the 
unsuccessful claimant is not bound to bring a suit to 
contest the order within the special period of limita. 
tion provided by Article 18 of Schedule I to the 
Limitation Act. A subsequent suit by the purchaser 
to recover the property from the judgment-debtor 
will not be barred merely because he failed to bring a 
suit to contest the order made inclaim proceedings, 
B MANILAL GIRDHAR PATEL v, NATHALAL MARASUKE- 
RAM Vyas, 22 Bom. L. R. 1448; 46 B. 661 717% 
Art. IG— Water tess, illegal, 
levy of, from rfots—Suit by Zemindar to recover 
amount so levied, whether maintainable—Limitation, 
Held, by a (majority) that where tho Goyernmont 
E : 
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levy statutory water cess from the ryots of 2 
Zemindar and not from the Zemindar from whom it 
ought tê have beef levied, if leviable at all, in a 
case where the Statute does not authorise the 
levy, and the Zemindar remits the amount to the 
ryots out of, the rents payable by them, the Zemin- 
‘dar is entitled to sne to recover from the Govern- 
meat the amount so illegally collected, but such 
suit must be brought within the period of limita- 
| tion prescribed by Article 16 of Schedule Ito the 
Limitation Act, and the plaintiff will only be entitled 
to recover payments made within one year before 
suit. [VÍ SECRETARY oF STATE FOR INDIA v. ZAMIN- 
DARANI OF VEGAYAMMAPETA ESTATE, 12 L. W. 334 


-Sch. I, Art. 44—Alienation by 
guardian of ward’s property—Suit to set aside 
alienation—Limilation. 

A-transfer by the natural guardian of a minor of 
his ward’s property is voidable and not void, and a 
suit to set aside such transfer must be brought 
within the period of limitation prescribed by Article 
44, Schedule I of the Limitation Act. C BROJENDBA 
CHANDRA v. PROSUNNA SARMA Kumar DHAR, 32 O. L. 
J. 48; 240. W. N. 1016 58 


—w— Art. 62, applicability 

Suit for recovery of rent regeived by joint lessor, 

A lease for a period of five years was executed 
in favour of G. R. and his brother in respect of a 
field which was the separate. property of the latter, 
and of a field which was the separate property of 
G. R, separate rents being reserved for the two 
fields. G. R. received the rents, The brother died 
and his widow brought the present suit to recover 
from G. R. the rent received by him in respect 
of her husband’s field, on the 2nd February 1908. 
The suit was instituted on 2nd February 1914, and 
the question was whether the suit was barred by 
limitation : 

Held, that the suit was governed by Article 62, 
Schedule I, to the Limitation Act as the rent 
received by G. R. was received to the use of the 
plaintiff, and, as it was not brought within the time 
prescribed by that Article, it was barred. N 
GOPAL Rao v, AMBABAI, 16 N. L, R, 182 455 


Arts. 
—Partition—Property, portion of, 
"Account, suit for—Limitatton. 
Where on partition of joint family property a 

portion of the family property is deft joint in the 

hands of one member, it continues to belong to all 
the members as tenants-in-commoy and the mem- 
ber in whose possession it ig left is anagent of 
the other’ members. Therefore, a *suit by the 
other members for an atcount of such property and 
for recovery of their shares is governed by Article 

89 and not by Article 62 of Schedule I to the 

Limitation Act and limitation would begin to 

run from the date when an account is demanded 

and refused or if no demand is made, when the 
agency is terminated. B Gansu Naropa v. ZIPRU 

RAMSING, 22 Bom. L. R. 1289? 45 B. 313 357 

Art. 85—Mutual account, what 

is—Advance of money by plaintiff—Grain sent by 

defendant to plaintiff for sale—Suit to recover 
balance——Limitation, 
e 











62, 89—Joint family 
left joint— 
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An account is mutual when there are transac- 
tions on each side creating independent obligations 
on the other. : 

Whore the transactions create obligations on one 
side only, those on the other being merely complete 
or partial discharges of such obligations, the account 
is not mutual. A e 

The absence of a shifting balance, however, is not 
conclusive against the mutuality of an account, 

Plaintiff made advances of money to the defend- 
ant. The latter used to send grain to the plaint- 
if who used to sell it and, after deducting his 
commission, used to credit the balance to the defend- 
ant’s account. He brought the present suit to re- 
cover the balance due to him on the account : 

Held, that the suit was governed by Article 85 
of Schedule I to the Limitation Act. L RATAN 
Canann Jwana Das v. ASA Sinas BOGHA Sina, 8 U 
P. L. R. (L.) 3 - 869 
Sch. I Art. I 18. See Hinpv a 


MITAKSHARA 

recover share in property left by Muhammadan— 

Limitation applicable. 

Where the members of a Muhammadan family 
continue to live as tenants-in-ccommon without 
dividing the estate of a deceased ancestor, limitation 
for a suit by one of lis heirs to recover his share 
in the estate of the deceased will not run from the 
time of the latter’s death, but from the date when the 
defendant begins to hold adversely to the plaintiff, 
B NURDIN NAJBUDIN v. UMRAY Bu, 22 Bom. L R. 
1429; 45 B. 619 780 
— Art. 132, applicability of, to 

suit for accounts by shebait against Tahsildar. ; 

The period of limitation contained in Article 132, 
Schedule I, to the Limitation Act applies to a suit 
brought by the shebait of a thakur against the 
Tahsildar of the debutter properties of the thakur, 
for accounts, based on a security-bond executed by 
the latter in favour of the predecessor of the plaintiff, 
C DASARATHI OHATTERJEE v. Asır MOHAN TE 
< 6 
— Art. [42—Suit for possession 

of waste land—Defendant in adverse pogsession— 

Limitation applicable—Burden of proof. 

The proposition that in the case of waste land pos- 
session follows title and that in suits for such jand 
it is for the defendant to prove adverse posses- 
sion, does not apply to cases where the land, 
according to the plaintifi’s own statement, has been 
occupied adversely by the defendant. 

Plaintiff sued for possession of ten marlas of 
waste land of which it was alleged the defendant 
had taken unlgwful possession three years before 
the suit: j : 

Held, that Article 142 of Schedule I to the 
Limitation Act was applicable to the case, and that 
the initial onus was on the plaintiff to prove what 
he asserted, viz., that the defendant had been in 
adverse possession for only three years, L MAHMUD 


v. UDE BHAN 
-Arts. 142, [44-Shit by 
heirs to recover property—Limitation—Trespassers, 
whether can be allowed to tack possession. 
A suitby the heir of adeceased person to recover 
the property of the deceased from a person who also 




















+ 
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claims as heiris governed by Article 144 of Sohe- . 


dule 1 to the Limitation Act. 

A trespasser cannot be allowed to addto the period 
of his hostile possession the period of possession of a 
former trespasser from whom he does not derive title 
In any way; RAMOHANDRA BALWANT v, BALAJI 





GaANEsE, 22 Bom, L. R. 1452: 45 B. 570 805 
Sch. l, Art. 144. See MURAMMADAN 
LAw—BUCCESSION ` 345 





~e Art. [82—Hzecution of decree 
—Limitation—Decree not capable of execution — 
Limitation, commencement of, 
In order to make the provision of the Limitation 
Act apply tothe execution of a decrae, the decree 


‘sought to be enforced must haye been in such a 


form as to render it capable, in the circumstances, 
of being enforced. 

Where a decree is passed against the estate of a 
deceased person in the handsof the judgment- 
debtor, limitation in respect of the exeoution of 
the decree begins to run from the date on which 
some part of the, estate comes into the hands of 
the judgment-debtor. P C Ramusuvar SINGH v. 
Homesavar Sixes, 1 P: L. T. 731; 19 A. L. J. 27: 
40 M. L.J, l; (19231) M., W N. 21; 33 0. L. J. 109; 


L. R. 721 
-ee Art, 182 (2)—Ezeculion of 
decree— Appeal, dismissal of, for default—Limitation, 
commencement of, 
Where there has been an appeal from a decree 
and that appeal has been properly presented and 
is within time, any order of the Appellate Court 
dismissing the appeal or putting an end to the 
appeal in any way is either a decree or order within 
the meaning of clause (2) of Article 182 of Schedule 
I to the Limitation Act, and limitation for the 
execution of the decree. begins fo run from the 
date of the decree or order of the Appellate Court, 
even where the order of the Appellate Court is not 
capable of execution and the decree to be exe- 
cuted is the.decree of the Original Court. Pat 
RagHo PRASAD SINGH V. JADUNANDAN PRASAD SINGA, 
6 P. L. J. 27; 2 P. L. T. 28; (1921) Pat. 34 896 
Art. 182 (5) —Ewecution of 
decree—-Decree passed by Court in Native State 
transferred io Court in British India—HEwecution 
proceedings taken in Court in Native State, whether 
taken ım proper Court~Application barred by time 
—Objection not taken—Subsequent application, 
whether barred, 
Where a decree passed by a Court in a Native 
State is transferred for execution toa Court in British 











India all proceedings taken in the Oourt which- 


passed the decree must be regarded,as having been 
taken ina “propér Court” within the meaning of 
clause 5 of Article 182 of Schedule I tothe Limita- 
tion Act and operate to save limitation. 

Where an application for execution is barred by 
time but no objection is taken to it on that score, 
and proceedings are taken thereunder, it provides 
a new starting | point for limitation. 53 PRABHULIN- 
GAPPA KHANGOUDA v. Gorunats BALAI, 22 Box. 
L. R. 1389; 45 B. 413 47 

Madras Peele Municipalities Act 

Nav of 84), SS. 113, 117, 216 to 

2 l Municipalities right of, to levy fus for 
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—<conold. 


transport of night-soil, from owner's premises. 

Under the provisions of the Madrase District 
Municipalities Act, IV of 1884, a3 amended by the 
Aot of 1897, it ia not the duty of the rate-payers to 
carry their night. soil from their premises to dhe 
Municipal depét wherever situated, It is the ‘duty 
of the Municipal Council to remove the rubbish, and 
offensive matter from outside the occupier’s building 
or land to the depêb which they are bound under the 
Act to provide, and they are bound to have covered 
vehicles or vessels for the removal of offensive 
matter, and itis illegal for them to charge any fees 
for such transport. MI Soura INDIAN Rainway Co. 
LTD., V. MUNICIPAL QOUNOIL, TRICHINOPOLY, 12 L. W. 
411; (1920) M. W. N. 618: 43 M. 905 697 
Madras Estates Land Act (I of 

1908), SS. 3 (13), 205—Revision—Order 

by District Collector—Jurisdction of Board of 

Revenue to revise. 

The Board of Revenue has no’ power to revise 
the order of a District Collector acting in revision 
under section 205, Madras Estates Land Act, as the 
seotion gives concurrent jurisdiction to the District 
Collector and the Board of Revenue over orders 
made by a Revenue Officer. 

The expression ‘Revenue Officer’ “in section 205 
of the Act does not inctade a District Collector. WI 
B R Mapras Estates Lanp Act, 8. 205, In re, 12 
L. W. 145 Rey. 345 
aman SS. | 24, 13 i—Sale for arrears of rent, 

application to set aside--Notice to auction-purchaser, 

whether necessary-~Auction-purchaser, right of,eto 
be heard, 

The purchaser at an auction sale held for arrears 
of rent has aright to notice of an application by 
the defaulting ryot to set aside the sale and is 
entitled- bo be heard before an order to his pre- 
judice is passed. Wi VAITHIALINGA OnETTY v. 
KULLAPPA Naiccen, 12 L. W. 354 889 


Madras Local Boards Act (V of 
188%)—Rules under <Act—EHlection to Taluk 
Board —Hlection, validity of, whether can be 
questioned in Civil Court—Jurisdiction of Oivil 
Courts, rules ousting, validity of—Sutt fo declare 
election invalid, maintainability ri ina 
relief —Discretion of Court. 

Per Sadastva Atyar, J.—Under the Madras Local 
Boards Act, the Governor-in-Council has no power 
to make rules ousting the jurisdiction of Civil 
Courts in the matter of inquiring into the validity 
or otherwise ‘of elections, and relegating those 
matters to a pacal tribunal established for the 
purpose. |, 


A person who resides, ‘and owns property within 
the area of a Taluk Board, witha fair chance of 
being appointed or elected as a member of the 
Board, has a substantial interest in the matter of 
the proper constitution of the Board, sufficient to 
give him the right to sue for a declaration that 
the election of a member of the Board is invalid. 
But the granting of Sach relief is within*the dis- 
cretion of the Court, and a person who has accept- 
ed the election® proceedings and has competed at 
the election, is not entitled to question the 


- election on the grounds of bribery, corruption and 


e 


- 
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want of secrecy in the ballotting, merely because he 
has failed to be elected. 

Por Spencer, J. (Contra) —The Governor-in-Council 
has the power of making rules to provide for the 
whole schemé of elections and for the conduct of 
inquiries into complaints and objections to elections 
held or about to. be held as wellas into objections 
' to the list of votess, and such rules have the effect 
eof taking away the jurisdiction of the Civil Courts in 
respect of these mattera. IM LAKSHMINARASIMHA 
. v, RAMALINGAM PILLAI 12 L, W. 202; (1920) M.W. N. 
519; 39M. L J. 319; 28 M. L. T. 205 
Madras Revenue Recovery Act (H 

of 1864), ss. I, 2, 39—Arrears -of revenue, 

sale for--Holder registered pattadar and alienee 
from Hindu widow—lInterest, nature of, which passes 
to pur@haser. 

Where a registered pattadar, who is an alienee 
from a Hindu widow, makes default in payment of 
the revenue and the land is sold under the Madras 
Revenue Recovery Act, the interest which passes 
to the purchaser is the full proprietary interest and 
not merely the interest which the registered 
pattadai had. WI Govinpa Matavarayan v. VEDU 
MAYHAVARAYAN, 12 L. W. 53C; (1920) M. W. 30° L 
- MahabrahmansS, offerings to—~Contract to 

divide offerings, whether cay be enjorced. ` 

No contract for the division of money or other 
articles received by Mahabrahmansin the way of 
charity is enforceable except as between the im- 
mediate parties thereto, Q Manes PRASAD ~. 
BuARATH, 23 0. C., 252 6 


& 

Maliclous prosecution—Damages,- suit 
“for, maintainability of, against informer—Burden 
of proof, wrong allocation of, by Trial Court— 

Correct appreciation of evidence in appeal— Appeal, 

second— Finding of fact, whether binding. 

A suit fer damages is maintainable against a 
person who supplied the information on which a 
- prosecution was launched, though he may not have 
himself figured as the complainant in the Criminal 
Court. 

Where & Trial Court misdirects itself as to the 
burden of proof, but the Appellate Court appreciates 
the evidence from a correct standpoint, the finding 
of factarrived at by the Appellate Court must be 
accepted in second appeal. if SHuNMUGHA Uparar 
y, KANDABAMI AsaRy, 12 L. W. 170 973 


Person expressing honest opinion and not 
conducting prosecution, whether prosecutor — Damages, 
suit for, maintainability of. . 

No action lies for damages for *malicious pro- 
aecution against a person who in no wise, conducted 
the prosecution, but mergly expressed his opinion 
to the Police that certgin articles were stolen and 
appeared as a witness in obedience to the Police 
summons. RAJAGOPALA NAYAGAR v, Spencer & 
Co. Lp„ 12 L. W. 87; 28 M. L. T. 298 218 
———-— Suit to recover damages—Reasonable and 

probable cause, what is—-Malice—Presumption. 

In oder to protect himefrom the liability of 
having to pay damages for malicioas prosecution a 
proseoutor’s ‘belief in the guilt of the accused must 
be based on grounds which, or some of which, are 
reasonable and arrived at after due inquiry, 





. 
as # 
» 


BAN, : 
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Malicious prosecutlon—concld. ` 


Where the desire to prosecute the-accused arises, , 


not from an honest belief in his guilt but from the 
: disappointment experienced by the proseontor in 
being prevented from reaping the fruits of a 
purchase, it cannot be said that he had reasonabl 
and probable cause for the prosecution : 
Malice might be presumed from ‘the want ef 
reasonable and probable canse. B JAMNADAS SHIY- 
RAM v. OHUNILAL HAMBIRMAL, 22 Bom L R. 
45 B. 227 ` 520 
Marriage by Kantibadal form, whether valid 
among Vaishnabs 
Among Vaishnabs a marriage by what is known as 
the Kantibadal ceremony is valid. BENODE 
REHARY AUDHIKARY v. SHASHI BHUSAN BHUR, 24 C, 
.W. N 958 _ 882 
, validity of, test as to—Law applicable 
—Buddhist Law, Burmese— Consent of parties, 
whether necessary— Consent obtained by pressure, 
whether free, 
The law of the place where it is contracted 
determines the validity of a marriage. ji 
Under the Burmese Buddhist Law there must 
be free consent of the parties toa valid marriage. 
Consent reluctantly given under pressure is not 
such free consent as is required by that law. 
eMa Twe v, Lwe Harn, 13 Bur. L. T. 105; 22 Cr. D. 
J. 128 e 555 
Marriage settiement—cChild’s 
vesting of— Presumption. m= 
In marriage settlements the presumption is that a 
child’s portion vests at marriage in the case of a 
daughter and at majority inthe case ofa son, unless 
there is anything in the deed to the contrary. 
1f, therefore, the language of the instrument be 
uncertain but is capable of the construction that sons 
at 21 and daughters at 21 or marriage shall take a 
vested interest the Court will so decide it by force of 
the presumption. 
E.I Coen, 10 L. B. E. 196; 13 Bur. L. T.78 806 
_Minor—Misrepresentation as to age— Minor, 


portion, 


1207;° 


L B Estne E S. COHEN 4, 


whether estopped from pleading infancy. See . 

EvIpENcE Acrt, s. 115 393 
Wortgage—Foreclosure—-Redemption by zur 

peshgi lessee—Mortgagor, right of, whether 


revived, 
The right of a mortgagor who has been foreclosed 


is not revived by a zur peshgt lessee redeeming 


the mortgagee. Therefore, where after a mortgage 
has been foreclosed, a zur peshgt lessee from the 
mortgagor who was not made a party to the 


foreclosure suit, redeems the mortgage for his own 
benefit, a representative of the mortgagor is not 


entitled to redeem the lessee in turn. N GHULAN 
NABI v. KANHAISINGE, 16 N, L. R, 180 i] 
Mortgagee in  ~posse%ion~—Hquity oj 





rvedemption--Adverse possession of right to redeem, 

whether permtssible— Revenue records, entry . in, 

effect of. 

A person cannot be said to bein adverse posses- 
sion of the right to redeem immoveable property 
where the right to possession and actfial possession 
is all the time in the hands of the mortgagee. “The 
fact that he succeedsin getting his name recorded 
in the revenue register does not confer a title on 
him. L Şuan Nawaz v, Sunn Aumfd, 1 L. 549 


. 478 


* 
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Mortgage—condd. Mortgage~decree—concld. l 
: Redemption—Clog on equity of redemption tioned by the Insolvency Court, then, unless the pro- 





-Improvements —Qondition meant to improve mort. 

gagor out of property, ualidity of. 

Plaintiff’s mother acting as his guardian mortgaged 
ahouse belonging to the plaintiff to defendant. 
Under the mortgage agrgement the plaintiff made 
hifaself liable for the cost of reasonable improve- 
“ments, also for interest on the sum expended on 
improvements and for repairs : 

Held, (1) that the condition relating to the cost 
of improvements did not justify the demolition and 
re-building of the house at a cost equivalent to 
several times the mortgage-debt ; 

(2) that the condition relating to the payment of 
interest by the plaintiff was most inequitable and 
unconscionab'ie, inasmuch as it amounted to an agree- 
ment by the plaintiff to pay interest to defendant on 
money spent by defendant on making himself com- 
fortable. L SURAPU v. DIWAN CHAND 76 
Redemption—Transjer of equity of redemp- 

fion in favour of mortgagee by one of several co-mort- 

gagors, effect of. 

The mere fact that one of several co-mortgagors is 
the registered occupant of the mortgaged. land does 
not entitle him to transfer the portions of the 
equity of redemption belonging to his co-mortgagors. 
Any such transfer in favour of the mortgagee does 
not operate to extinguish the right of the co-mort. 
yagors to redeem their shares in the mortgaged land. 
E LALCHAND SAKHARAM v. KHANDU Kepu, 22 Bom. 
L. R. 1431 762 
Suit for possession by prior mortgagee— 

Puisne mortgagee, rights of. 

A. makes a simple mortgage in favour of B and 
subsequently a similar mortgage in favour of O. B, 
sues A onthe mortgage withoutimpleading C. He 
obtains a decree, brings the property to sale and 
purchases it himself. “By that purchase he acquires 
the right to possersion of the mortgage property 
which up to that time had been enjoyed by the 
mortgagor C. not having been made a party to the 
suit brought by B had no opportunity of redeem. 
ing B, and in a subsequent suit brought by B. to 
enforce possession of the property, O. must be given 
an opportunity of redeeming B, but if he fails to 
redeem, B. will have adeoree for possession of the 
property and not for sale of the property. Pat 
TiLKDHARI SINGH v. Gour Narain, 5 P, Ta. J. Tib: 2 
P. L. T.95; (1991) Par, 122 2939 


, usufructuary—Redemption, right of, loss 
of, on failure to pay on ¢ertain date—Condition, 
validity of. 

The law views with jealousy the right of redemp. 
tion vested in the mortgagor and repudiates al! 
attempts to do away with that right. 

The condition in a usufractuary mortgage that 
the mortgagor would lose his right to redeem in 
default of payment of the mortgage-money on a 
certain date, is ‘invalid and inoperative. Pat 
Guras OHAND Ramy. PANCHAM Ram 338 


Mortgage=decree—Insowency of mortgagor 
-—Decree-holder consenting parity to composition scheme 
sanctioned by Insolvency Court—Hauecytion Court, 
whether can go hind orderof insolvency Uourt, 
Where the holder of a mortgage-decree agiainst an 

# §nsolvent is a consenting party to a composition sanc- 


~e 











° 


ceedings of the Insolvency Court are set aside, 
the execution Court, dealing with an application for 
execution of the mortgage-decree, cannot go behind 
the order passed in those proceedings. C JUGMONAN. 


PRADHANI v. INDRA CHANDRA . 
Wlortgage~sult —Interest—Dhamdupat, rule 07,9 
applicability of. 


In a mortgage suit where interest is calculated at 
the contractual rate up to the date of the dies 
datus, the decree is subject to the rule of damdupat 
up to that date. N Narayan v. WAMAN 121 
Motor vehicles Act (Vill.of 1914), 

S. 16—~-Acquittal under s. 338, Indian Penal Code, 

whether bars trial under 8. 16 of Motor Vehicles 

Act. See CRIMINAL PROCEDURE’ CODE, O07 

7 
Muhammadan Law—Administration suit by 
one of several heirs, whether maintainable. 

Althongh onder the Muhammadan Law it is not 
necessary to take ont Letters of Administration to 
the estate of a deceased person, yet any one who 
is interested in the estate is at liberty to bring a suit 
for administration thereof. Such a suit is maintain- 
able even if the plaintiff knows definitely what the 
estate contists of, and the ,plaintiff is not, in such 
a case, bound to sue for partition. B E8sUFALLI 
ALIBHAI V. ABDEALUI GULAM Hussein, 22 Bom. L. R. 
1117; 45 B75 i 396 
Dower—Gift in lieu of dower, nature of 





—Presumption— Widow ïn  possession—Adverse , 


POSBESEION. 

There is no presumption that a gift made by a ° 
Muhammadan husband to his wife in lien of dower is 
an absolute gift, or that in such a case the wife is 
only to remain in possession of the property so long 
as her claim is not satisfied out of the profits of the 
property. 

Where, however, the widow is in possession to 
satisfy herself out of the proceeds of the property 
for arrears of dower, her position is that of a usufruc. 
tuary mortgagee, and she cannot by any act of her 
own 8) alter the nature of her possession as to make 
the Statute of Limitation run against those whe are 
entitled to the equity of redemption. Pat Hira 
SINGH v. SHRBIKH MOSAHEB, 2 P, L T. 2)7; (1921) Par. 
147 E65. 
ma Gift, essential, ingredients of — Possession, 

delivery of, whether necessary. 

Under the Muhammadan Law, a registered deed 
of gift is invalid if it is not perfected by possession, 
asthat law requires that the donor should be in 
actual or at least constractive possession, and that 
he should give &ctual or at Igast constructive pos. 
session to the donee. Where he is neither himself 
in possession nor in possession through another, 
his possession is neither actual nor constructive, 
and he cannot convey an enforceable title Ç 
Samsun NEHAR BIBI v. MOHIUD-DIN AHMAD, 230. W. 
N. 3.0 355 
m= Viarrlage -Agreement by husband not 

to coniruct second marriage, validity of —Divorce, 

grounds for —Contract Act (IX of 1872), ss. 28, 27. 

“An ante-nuptial agreement by a Muhammadan 
husband not to contract a second marriage is legal 
and is not invalid as being immoral. or oppossd to 
public policy or in restraint of marriage, ° : 





hd 


+ 


* 


ealienate the property of the minor. 
, MOHAMMAD v, TAHER MOHAMMAD 


madan wife not onl on the ground of habitual ill-treat- 
ment by the husband or non-fulfilment by him of 
ante-nuptial engagements, but for other reusons also 
eef, desertion or neglect. LB KHALILAL RARMAN 
o Marian BIBI, 10 L. B. R. 194; 13 Bur. L. T. ea 


8 

bd # 

— Vlarriage—Dower, husband's liability to 
pay—Wife pregnant at time of marriage, effect of. 
Although marriage, under the Muhammadan Law, 

is spoken of as a contract, the performance of the 
contrach accompanied by the appropriate cere- 
mony involves a change of status. The contract 
is merged in: the new status acquired by the 
parties, and, as long as that status continues, so 
long do® the rights and liabilities of the parties 
under the contract continue. 

Defendant married plaintiff and agreed to pay 
the latter a certain amount of prompt dower. 
Five months after the marriage the plaintiff gave 
birth to a fully developed child, Shortly after- 
wards, the defendant turned the plaintiff out cf 
his house, but did not divoroe her, Plaintiff 
brought a suit to recover the amount of her dower 
from the defendant ; 


Held, that*the suit was maintainable. B KULSAMBI 6 


v, ABDUL KADIR, 22 Bom. In, R. 1142; 45 B. 151 433 
MinoOr—Mother, whether can alienate 
property of minor. 

Under the Muhammadan Law, a mother, as the 
defacto guardian of her minor daughter, cannot 
C AeHIRUDDIN 

306 








Succession—dHeirs, whether take as 
tenants-in-common—Right of one heir when becomes 
barred — Suit for share of inheritance —Limiiation Act 
(IX of 1908), Sch. I, Art, 144. 

The heirs of a deceased Muhammadan take as 
tenants-in-common and the right of one heir to 
a share will not become barred unless and until 
the other heirs set up an adverse right to the 
knowledge of that heir. L Muran BIBI v. RAHIM 
BaxkusH; 20 P. L. R. 1921; 18 P. W. R. 1921 346 
Sunni Schools—Guardianship— 

Mother, right of, to visit child after expiry of period 

of hizanat— Suit to enforce right, maintainability of. 

ccording to Sunni Law, a mother has a right to 
eisit and see her child after ib has come under the 
control and guardianship of the father or his 
relatives, but there is no maehinery under the 

Guardians and Wards Act for working out such a 

right by means of a suit L "BG Hazra BBI v. 

SuLEIMAN Hast MoHAMMAD, 18 Bor. L T.86 562 

akf—Mnutawallf— Minority, whether abso- 
lute bar to valid appotniment, 

A minor can be evalidly appointed a mutawalli 
of wakf property under Muhammadan Lawif he has 
attained puberty (bulug) atfd has understanding 
(aql) anda person who has completed his fifteenth 
year may fairly be presumed to have atiained both 








. these, both under section 114 of the Evidence Act and 


the Muhammadan Law. *N HANSKUARBAI v, IMAM 
ALI à - 71.7 
—— —, validity of—Substantial dedication, . 

Where there is a substantial dedication of property 
to charitable and religious purposes the dedication, in 





+ the absenge of any legal objection, is not invalid 
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a. 
- Muhammadan Law—contd. Muhammadan Law-—concld. 
A Court has power to grant a divorce toa Muham- according to Muhammadan Law. P C Amaroz 


Fatema Bret v, ABDUL ALIM SARIB, 240. W. N. 494; 
(1920) M. W. N. 824; 28 M. L, T, 186; 12 L., W. 467; 
32 0. L. J. 447 - 3 I 
~ WL IT Bequest to hetr— Consent of other heirs 
—Bequest, validity of—-Heirs consenting, intolvents, 
effect of-—Provincial Insofvency Act (III of 180%, 
s. 16 (4), | 
Under the Muhammadan Law a bequest in 
favour of an heirto which the remaining heirs 
consent after the death of the testator is a valid 
bequest, and such consent does not operate as a 
transfer by the consenting heirs of a right which 
has vested in them, the legatee takes from the 


testator. The fact that the consenting heirs Are” 


insolvent at the time of giving their consent 
would not affect the validity of the bequest. A 
AZIZ-UN-NIssa BIBI v. CHIENE, 18 A. L, J. 745; 20. 
P. L. R. (A ) 251; 42 A. 593 296 
Negotiable Instruments Act (XXVI 

Of 1881), ss. 4, 15, 1G—Amending Act of 

1914—Promissory-note executed before Amending Act 

to payees in alternative, validity of —Acknowledg- 
ment of payment under promissory-note signed 
by one payee—Endorsement— Transfer of actionable 

claim—Transfer of Property Act (IV of 1882), 

8. 180. e 

A promissory-note executed before the passing of 
Act V of 19l4 and made payable to payees in the 
alternative is not a negotiable instrument within the 
meaning of section 4 of the Negotiable Instruments 
Act of 1681. , 

A mere written acknowledgment of receipt of 
money due under a promissory-note does not fall 
within the provisions of sections 15 and J6 of the 
Negotiable Instruments Act. 

Nor is it a transfer of an actionable claim within 
the meaning of section $80 of the Transfer of 
lroperty Act MI Kunuiparampata PARKUM KUNHI 
KORANATH CHANDU ~v. ANTHOLI THOOVAKUNNON 
RAMUNNI, 39 M. L. J. 273: (1920) M. W. N. UN: 28 
M. L. T. 262: 13 L. W. 183 , 943 

Sa 20—Blank hundi signed and delivered 
~—Presumption— Holder, rights of, 

A person who gives another possession of his 
signature ona blank hundi, prima facie authorises 
the latter to fill it upand give to the world the bill 
as accepted by him. He enables his agent to 
represent himself to the world as acting with a 
general authority, and he cannot say to a bona fide 
holder for value, who has no notice of secret stipu. 
lations, that there were secret stipulations between 
himself and the agent, N SHANTIDAS v. HIRALAL 








S. *35—Indorser, ligbility of—Notice of. 
< dishonour, whether necessary. 
Section 85 of the Negotiable Instruments Act 


restricts the liability of an indorser to cases where ` 
notice of dishonour has been given to him; or, in ° 


other words, the fact of the bill of exchange being 
dishonoured and the intimation thereof to the 
indorser are conditions precedent to his beipg made 


liable thereunder. A Sanem Lau v. ONEAR Max, 


18 A. L. J. 981; 2? U. P. L. R. A.: 375 675 
S. 64 - Hundi—Presentatéon for payment, 
whether necessary tp charge acceptor—‘Other parties! 
meaning of. 





ee 
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Under section,64 of the Negotiable Instruments 
Act presentation for payment is necessary in order 
to charge the acceptor of a hundi. The words “other 
parties” in the section mean parties other than 
the holder. O Oupu Commercian Baxx Lp. v, GUR 
Din, 23 0. 0. 864 
Offence-—fIenorance of law—Sentence. See 

Penan Copz, s. 494 ~ ¢ 3 


~-Morphia, whether opium—Sale and transport of 

morphia, whether offence. 

Morphia is not included in the term ‘opium’ as 
defined in section 8 of the Opium Act, not being a 
preparation or admixture of opium or a drug prepared 
from the poppy. The sale or transport of mor- 
phia is not, therefore, an offence under section 9 of 
the Opium Act. L SITA Ram v. EMPEROR, 1 L., 443; 
22 CR. L. J. 8 : 4 
S- Q (C)—Contraband opium in possession 

of passenger by boat— Boatman, liability of. 

The mere fadt that a passenger by boat has 
cofitraband opium with him, places no liability on 
the boatman to give any satisfactory account of 
the opium; more especially where the prosecution 
evidence shows that it was the passenger who had 
the opium ; the boatman, in such a case, cannot be 
convicted under section 9 (e) of the Opium Act, C 
MUKBUL ALI v. EMPEROR, 22 On. k, J. 21 133 


Partition— Easxment of necessity, whether arises, 

A. right of easement by necessity arising out of 
a severance by partition arises from a presumed 
grant, but where the question of the rights of the 
parties has been definitely settled in a partition 
guit, no grant can be presumed, © SIBNATH Sana 
v MonrsH CHANDRA 89 
House—Objection that another house, not 

included in hotchpot, whether fatal to claim. 

In a suit for partition of a house the plaintiff 
obtained a decree, but it was objected in appeal 
that partition ought net to have been granted with- 
out bringing another house into hotchpot : 

Held, overruling the objection, that the order 
granting partition was right. Pat Bre: WASILA v. 
SAARAFAT Hussain 176 


Partnership—Suit against partnership by third 
party—Submission to arbitration by pariner sued— 
Award—Liability of other partners—Payment under 
award— Contribution, whether can be claimed-— 
Nattukottai l hetties, transaction betueen— Interest, 
rate of. 

Where one of several partners submits a dis- 
pute which is the subjeat of a suit to arbitration, 
the award passed on such submission will not bind 
the other partners at the instance of a third 
party. . id 

Where, however, a partner in good faith submits 
the claim of a third party against the firm to arbi- 
tration and that partner has to make payments 
in accordance with the award passed on the sub- 
mission in good faith then, in the absence of 
anything to show that the award is vitiated by 
illegality, „he is entitled to claim contribution 
from his partners on the basis of that award. M 
V@NEATACHELLAM CHETTY u. RAMANATHAN CHETTY,, 
}2 L. W. 228;41920) M..W, N, 602;°39 M. L. = OF 
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Patna High Court Rules, Ch. VIL. 
Pe 2—Limitation Act (IX of 1908), @ 12, 
applicability of, to appeal preferred under cl, 10 
of the Letters Patent. 

Rule 2 of Chapter VII of the Patna High Court 
Rules excludes the applicability of section®l2 of 
the Limitation Act to appeals preferred under clause 
10 of the Letters Patent. Pat Deoxr LAL v, 
Ramananp Lan, (1920) Par, 338: 6 P..L. J. 70%» 
2 U. P. L. R. (Par) 285; 2 P. L T, 42 179 - 
Penal Code (Act XLV of 1860}, 

SS. 27, 451—Possession of wife on account of 

husband, nature of—Entry into house with wife's 

consent with intent to commit adultery with her, 
whether offence. 

Where, in K’s, absense from home, the accused 
entered his house with his wife’s consentin order to 
commit adultery with her: 

Held, (1) that the accused was guilty of the offence 
specified in seotion 45!, Indian Penal Code; 

(2) that the house being in the wife’s possession 
on acconnt of her husband, it was in his possession 
within the meaning of section 27, Penal Code, 
andthe consent of the wife to the entry of the 
accused could not save him, Anant RAM v. 
ENPEROR, 22 On, L. J. 118; 8 P. W. R. 1921 Or. 550 
ss. 59, 304—Culpable homicide not 

amounting to murder-—Punishment—Transportation 

for fourteen years, sentence of, legality of — Appeal 
to Privy Counctl—Procedure. 

Where an offence is punishable with transportation 
for life or imprisonment for a term of years, sec- 
tion 59 of the Penal Code does not authorise a 
sentence of transportation for a term of years ex- 
ceeding the maximum térm of imprisonment to 
which the offender is liable. i 

The appellants were convicted by a Sessions Judge. 
of culpable homieide not amounting to murder 
under section 804.1) of the Penal Code and sen- 
tenced to three yeurs’ rigorous imprisonment. On 
an application for enhancement of sentence, the 
High Court enhanced the sentence to transportation 
for 14 years : 

Held, that ten years being the maximum term 
{short of life) for which the appellants could be 
sentenced to transportation, the case should be 
remitted to the High Court with instructions to 
pass sentence according to law. P C Savyapureppi 
Cuinnayya Dora v. Emperor, “9 A. L. J. 1€4; 
J0 M. L. J. 194; 13 L. W. 228, (1921) M. W. N, 26: 
83 0. L. J. 227; :2 Cr. L J. 174; 25 0. W. N. 514; 
3 U. P. L. R. (P. C.) 10; 44 M. 297; 23 Bom, L. aoe 


Ss. 76, 79, 342—Criminal Procedure 
Code (Act V ef 1898), 8s. 342— Mistake of fact— 
Police Officer acting under invalid order, whether 
entitled to pretectione 
An order by the Oommissioner of Police of 

Calcutta regarding the treatment while under 

suspension of members of the Calcutta Police Force 

was published in the Calcutta Police Gazette After 
the order had been in force for some considerable 
time, it was discovered that the approbation of the 

Local Government had not been obtained within the 

meaning of section 9 of the Calcutta Police Agt, but 

before this was discovered a Deputy Commissioner 
of Police, acting under the order, made an order for 

the confinement of a Head Constable who filed a 

complaint against the Deputy Commissioner for 





+ 





= * = 
a 


1054 6 
*Penal-Code—contd. ` 


wrongful confinement. The Trial Court acquitted the 

Deputy Commissioner on the ground that he was 

labourjng under,a mistake of fact that the order 

under which he acted was a legal order and he was, 

therefore, protected by the provisions of sections 76 
nd 79 of the Penal Code : 

Held, thdt the Deputy Commissioner had been 
rightly acquitted? © Pramarua Nata v. P. O. 
LAHIRI, 47 ©, 818: 22 Cr L. J. 6 37 

sm Sa 1 74—Summons not issued according 
to law-—Accused’s failure to appear—Offence 

Upon receipt of a petition complaining that 
accused had constructed a temple which, owing to 
its proximity to a mosque and graveyard, was 
objected to by the Muhammadans, and suggesting 
the likelihood of a breach of the peace, the Sub- 
Divisional Magistrate directed a Tahsildar to make 
inquiries, to recòrd the statements of the persons 
complained against and to return the papers for 
orders. The Tahsildar sent his peon to fetch these 
persons, but as they failed to come,he issued a 
summonsto them to appear, written on a form 
provided for cases under section 193 ofthe Land 
Revenue Act, and not purporting to be under any 
section of the Criminal Procedure Code, and on 
their failure to appear, he convicted them under 
section 174, of the Penal Code : 

Held, that the proceedings were illegal ab initio 
that the order of the Sub-Divisional Magistrate was 
ultra vires, that there was no summons issued 
according to law, and that there could be no 
conviction under section 174 of the Penal Code. 
A BEHARI LAL v. EMPEROR, 22 CR L. 5.79 335 
= S. 138. See CRIMINAL PROCEDURE Cops 


ss. 192, } 93—Criminal Procedure Code 

‘(Act V of 1898), s. 115 (bh)—Fabricating false 

evidence—Eecution proceedings, whether judicial 

proceedings —Judicial proceeding not pending — Banc- 
tion, whether necessary, 

Execution proceedings are judicial proceedings 
for the purpose of sections 192 and i98-.of the 
Penal Code, It is not essential for the purpose of 
these sections that the judicial proceeding in which 
the person intends to use the false evidence must be 
pending at the date of the fabrication. 

In the absence of any proceeding, pending or 
disposed of, in which or in relation to which an 
offgnce under section 193 of the Fenal Code is gaid 
to have been committed no sanction under section 
195 (b) of the Criminal Procedure Cede is necessary. 
The clause cannot apply to any future jadicial 
proceeding for which the false evidence may have 
been fabricated. B Govinp PANDURANG, In re, 22 
Bom. L R. 12¢9: 22 Or. L. J, 49;°45 B. 669 193 
ss. 192, 193-+Fabricating false rent-note 

~-Offence~ Judicial proseeding not pending, effect of. 

It is not essential for the purpose of section 1+2 
of the Penal Code that there should be any judicial 
proceeding pending at the time of the fabrication. 
it is enough that there is a reasonable prospect of 
such a proceeding, having regard to the oircum- 
stances ef the case, and that the document in ques- 
tion is intended to be used in such a proceeding 

A person who fabricates a false erent-note show- 
ing that a house has been let to him for a certain 
period is guilty of an offence under section 198 of 








° gs. 618 
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the Penal Code. B RAJARAM BHAVANISHANKAR 4." 

Empsror, 22 Bom L.R. 1229; 22Cr L, J. 28 

193—Perjury— Promissory note—Ac- 
cused denying receipt of c8nsideration—Prosecution, 
duty of, to prove passing of consideration. 

The rule of law contained in tke Negotiable 
Instruments Act that the presumption is that a 
promissory note was passed for consideration, doe 
not necessarily apply to a oriminal trial There. 
fore, in a prosecution for perjury, under section 
143 of the Penal Code, arising out of a civil suit 
upon a promissory note in which the accused 
denied the receipt of consideration, it is for the 
prosecution to prove that consideration did pass, 
and notfor the accused to prove the contrary. 
A Saxaawat HAIDAR v. EMPEROR, 18 A, DL. J. 1351; 
22 Cr L.J. 54 198 
—— Sa ZL {— Workman's Breach of Contract 

(Act XIII of 185%), 5 1, complaint under, withdrawn 

before passing of any order, whether “criminal pro- 

ceeding ” ° 

The mere initiation of a proceeding under the 
prelimiuary portion of section 1 of the Workman’s 
Breach of Contract Act for execution of the work 
or for re-payment of the advance which is with- 
drawn before any order is made therein is not a 
criminal proceeding’ within the meaning of section 
211 of the Penal Code. WI Hussarna BEABRI v. 
EMPEROR, 43 M. 443; 22 Cr. L., J. 13 
SS. 323, 353—Public servani, 

acting as such, assault on-—Offence. 

A Tahsildar was requested to procure some 
camels for military purposes; he deputed some of 
his peons to procure the camels, and while they 
were persuading the owners to take their camels to 
the Tahsil, the accused, who was unconnected with 
the camel owners, assaulted one of the peons. He 
was tried and convicted under section 368 of the 
Penal Code : 

Held, that the peon was not actingin the dis- 
charge of hia duty as a public servant, and that the 
couviction could not be sustained, but as some 
injury was inflicted by the acoused he was liable to 
conviction under section 828 of the Penal Code. A 
GoKAL CHAND V. EMPEROR, 22 CR, L. J. 65 32! 
S. 373—Obtaining possession of minor for 

purpose of prostitution—Possession, whether must 

be obtained from third person. 

It is not requisite for the purpose of section 373, 
Penal Code, that the possession of the minor 
should be obtained from a third person. It is 
enough if it is established that the accused in 
fact obtained possession of the minor with intent 
that the minor shall be used for the purpose of 
prostitution. B EMPEROR v. PRANG GN DERBAN, 22 Bom, 
L., R 1.34;46 B 52; 22 CR L. J. £ 14 
i S. 379—Aitachment of property without 

warrant—Projerty removed by  owner—Offence, 

whether committed. 

Accused having failed to repay a takawt advance, 
his property was attached, but the attaching officer 
had not with him. at the time of the attachment, 
a warrant of attachment: the property was subse- 
quently ordered to be sold when $b was discovered 
that the accused had removed it, he accrdingly -was 
placed on his trial and convicted under section 379 
of the Penal Code : ° 
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+ Held, that as the attaching officer had uot with 
him a warrant of attachment at the time he 
attached the property there was no valid attach- 
ment and, consequently, the conviction of the 
accused could not be sustained. A Monar v. 
Emperor, 2 U. P, L. R. (A) 335; 22 On. L Ti te 


z 5S. 396, 41 2°_Criminal Procedure Code 

(Act V of 1828), s. 190—Result of proceeding under 

8. 110, whether admissible in prosecution for dacotty. 

Where an accused person is on his trial for an 
offence under section 896 of the Penal Code, the 
fact that in proceedings under section 110, Crimi. 
nal Procedure Code, he had been required to give 
security and had been unable to give it is not 
admissible. © ASIMUDDIN SARDAR y. EMPEROR, 52 
C. L., J. 89; 22 Cr L.J. 60 204 
S$. 40OB—Criminal breach of trust— Criminal 

Procedure Code (Act V of 1898), s, 222 (2)—-Charge, 

contents of—Prosecution, duty of, 

In a trial for criminal breach oftrustin respect 
of money, although under section 222 (2) of the 
Criminal Procedure Code the accused may be 
charged inrespect of the gross sum received by 
him, without specifying any particular item of 
any particular date in respect of the constituent 

` parts ofthe grosssum, nevertheless, the prosecu- 
tion must decide what amount they are prepared to 
prove the accused lawfully received and lawfully 
expended and what total sum, and how that 
total sum is made up, he has either unlawfully 
expended or failed to account forin such a way 
as to leave no doubt that he has been engaged in 
criminal misappropriation. And, in order to 
convict, there must be a definite finding of a 
certain definite sum traced to the accused, and 
clearly shown to have been wilfully and unlawfully 
appropriated to his own use, A Mowan SINGH 
Vv, EMPEROR, 18 A, L. J. 683; 2U.P. L R (A) 36); 
42 A. 522; 22 Cr. L, J. 84 372 


S. 41 7—Cheating, what constitutes—Money 
paid to creditor—Creditor, refusal of, to return bond 
In order to constitute the offence cof cheating it 

is essential, in the first place, that the person who 
delivers property should have been deceived before 
he makes delivery and, in the second place, that 
he should have been induced to doso fraudulently 
or dishonestly. The deception may be by words or 
by conduct, 

Accused lent a sum of money to the complainant 
and got the latter to executeea bond. He also gave 
the complainant a kamiatt parcha in respect of 
his homestead land. After some years, the com- 
plainant paid the monpy back to accuse€l, but the 
latter refused to return the bond until the kamiati 
parcha was returned to him: `. 

Held, that the accused could not be convicted of 
the offence of cheating under section 417 of the 
Penal Code. Pat Dropuari Manto v, EMPEROR, 
(1921) Pat. 12; 22 Ga L, J. 163 2 P.L.7T. 211 921 


Sa 424-—Dishonest removal of property — 
Burden of proof —Quegtion of titie—Civil dispute— 
Procedure 5 

Parties should rfot be encofragad to resort tathe 
Criminal Courts in cases in which the point at 

® . 
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issue between them is one which can more appro- 
priately be decided by a Civil Court. 

Unless dishonesty is proved, a c8nviction finder 
section 424 of the Penal Code cannot be sustained. 

On the death of a person a dispute arose 
between his two widows as to the succession to" 
his property and both of them pnt padlocks on 
the shop in which the preperty was. Some ofig 
was subsequently removed from the shop by the 
accused at the instance of one of the widows: the 
other widow brought a suit to establish her title 
to the property : 

Held, that the accused could not be convicted of 
an offence under section 424 of the Penal Code as, in 
the absence of a clear finding as to the respective 
titles of the widows, it could not be said thag his 
removalof the property was dishonest, L Kuvsat 
RAM v. EMPEROR, 22 Cr. L, J. 142 
m Su 464— Using forged document Offence.- 

Where an insolvent uses a forged dpcument with 
the intention of supporting his claim to be 
declared insolvent, he is Hable to conviction under 
section 464 of the Penal Code. A ABDUL GHAFOOR 
v. EMPEROR, 16 A. L. J. 1187; 22 Cr. L, J. 58; 2 U.P. 
L. R.1A,) 433: 43 A 226 200 
———— Sa 494-—-Chamar woman becoming convert 
® to Islam and marrying Musulman during lifetime 

of first husband—Offence—Ignorance of law— 

Sentence. 

The mere fact of a Chamar woman becoming a 
convert to Islam does not dissolve her marriage with 
her Chamar husband, and ifshe marries a second 
time during the hfetime of her first husband she is 
guilty ofan offence under section 494 of the Penal 
Code, 

In such a case, the fact that the woman thought 
her conversion had dissolved her previous marriage 
may be treated as extenuating her offence, although 
it does not absolve her from liability. NANDI V 
EMPEROR, 1 L, 440; 22 OR. L. J. } ao 


S: 499—Defamation—Harm, actual, to 
reputation, whether necessary. 

In order to render the offence of defamation 
complete, there must be an imputation with 
reference to a person intending to harm, or 
knowing, or having reason to believe that such 
imputation will harm the reputation of the person 
against whom the imputation is made, 
actual harm to the reputation of the person 
defamed is not negessary. B Arex Pimento v. 
ENPEROR, 23 Bom. L. R. 1224; 22 OR. 4.4.58 202 


Sı 499 —Defamation- Party to judicial 
proceeding making defamatory siatement——Privilege, 
qualified—Pardy to judicial proceeding sued in Civil 
Court for defamation, liability*o7, for damages, 
Where a party to a judicial proceeding is prosecuted 

for defamation in respect of a statement made there- 

in on oath or otherwise his liability must be 
determined by reference to the provisions of section 

494 of the Penal Code, and he is entitled only to 

the benefit of the qualified privilege mentioned 

in that section. is 
[Case-law on the subject of absolute privilege 

disoussed. | e 
Where a party to a judicial proceoding is sued 

in a Civil Court for defamation in respect of a 
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statement made therein on oath or otherwise, his 
liability, in thg absence of statutory rules applic- 
able to the subject, must be determined with 
reference to the principles of justice, equity and 
good conscience. © Satis CHANDRA v Ram DAYAL, 


_ °32 0. L. J. 94; 24 O. W. N. 982; 22 Cr, L. J. 31 143 


o—— S. 4F99—Petition defamatory—Dismissal 
after inquiry—Defamation, action for, maintain- 
ability of-~Witness, how far protected. 

Nine persons presented a petition, the character of 
which was generally defamatory, to the District 
Magistrate complaining of various acts of oppression 
against the mukhia of a village. An inquiry was held 
and certain’ persons were examined as witnesses 
with the result that the petition was dismissed The 
mukhta then filed a complaint under section 500, Penal 
Code, against sixteen persons, including those who 
had signed the petition, but the complaint was 
dismissed under section 202 of the Criminal Procedure 
Code on thë ground that the parties complained 
against having made statements in answer to 
questions they could not be prosecuted : 

Held, that the complaint being mot only against 
such persons as were called and examined, but against 
all the signatories to the petition to the District Ma- 
gistrate, the order dismissing the complaint could ndk 
be sustained. : 

A witness has no greater protection against a 
charge of defamation than any other person. 

A witness in order to be protected from a statement 
prima facie defamatory. made by him must bring 
himself within one or more Exceptions to section 499. 
A MUHAMMAD SHER ALI Kwan v. Guasi Ram, 22 Cr. 
L. J. 159; 8 U. P. L. R. (A ) 85 863 


Pensions Act (XXIII of 1871), ss. 4, 
6 -—Suit to recover sdrdeshmukhi haq, maintain- 
ability of-—Qertificate, whether necessary, 

A suit against the Secretary of State for India 
to recover the sardeshmukhi haq falls within the 
purview of section 4 of the Pensions Act,and is 
not maintainable in the absence of the requisite 
certificate under section 6 of the Act. B MADHAVWRAO 
V. SECRETARY OF STATE FOR INDIA, 22 Bom. L., R. 1178; 
45 R, 196 452 
Pleadings and practice—Court, duty of 
«—Inferences of fact at variance with case pleaded, 


e whether permissible, 


It is absolutely necessary that the determination 
in a cause should befounded upon a case either to be 
found in the pleadings or involved in or consistent 
with the case thereby made. . 

Parties cannot be concluded by inferenoes of fact 
which are not only not consistent with the pleadings 
but actually contradigtory of the case therein made, 
PO MALRAJU LAKSHMI VENKAYYAMMA Row v. 
VENKATADRI Appa Row, 19 A. L, J. 97; 33 O. L. J. 
171; 49 M., L. J. 144; 18 L. W. 256; (1921) M. W. N. 


77; 29 M.L. T. 164; 25 C, W. N. 654; 28 Bow. L. R, 
767 


713 
sí Police report’’, what amounts to, 

The report of the Poliçe is not restricted merely 
to reports under Chapter XIV of the Oriminal 
Procedure Qode upon information lodged to the 
Police but embraces all reports by the Police sub- 
mitted under section 24 of the Police Act. An 
application by the Police to a Magistrate to take 


ii INDIAN OASES, a 


| [1921 
Police Report—conold. i 


action against a person amounts to'a “Police report? 
within the meaning of the term in clause (b) of 
section 190 of the Uriminal Procedure Code. Pat 
ABDUL ARI Vv, EMPEROR, 1 P. L, T. 446; 22 Or L. 4 h 


Pre~emption—Custom relatiig to 20-biswa 
mahal, whether applicable to haqiat matafarrigh. 
Where a custom of pre-emption relates only %o 

lands which constitute the 20-biswa mahal, there 

can be no pre-emption in respect of the hagtat 
mutafarriqa, andthe mere fact that the latter may 
ai one time have formed part of tha 20-biswa mahal 
would make no difference. A Izzat Husain KHAN 
v Ram UHANDER, 18 A., L, J. 120; 2 U. P, L. R. (A) 
89 356 





Morigage-debt exceeding market-value of 
property—Mortgagee taking property in lieu of 
morigage-debt-—Prire payable by pre-emptor. 
“Where the amount of a mortgage-debt exceeds 

the amount which represents the market-valye of 

the mortgaged property and the mortgagee cancels 
the mortgage in lieu of the property, the amount 
paid for the property is not the amount due on 
the face of the mortgage-deed, but the amount 
which was recoverable under the bond from the 
security, and it jg only this sum that he is entitled 
fo recover from a pre-emptor. A JAGAT SINGH %%, 
Banpgo Prasap, 18 A.L. J.974 2U, P. L.R. (AJ 
873; 48 A. 137 679 


Sale to several vendees—Indivisible trans. 
action—-Some vendees having rights equal to pre- 
emptor—Transfer by other vendees in favour of 
person having similar rights, effect of. 

The effect of a sale being indivisible is merely to 
prevent some of the vendees from defeating a claim 
for pre-emption by pleading that their rights are 
not inferior to the plaintiff’s although the rights of 
the others are infeiror. But theclaim can nevertheless 
be defeated if, before the suit is instituted, Lhose 
vendees whose rights are inferior sell their share 
to a person who has an equal or superior right to 
that of the plaintiff. LL. Hira v. SARDARA 12 


Vendee having equal right of pre-emption 
on date of sale—Subsequent loss of vendee's right, 
effect of—Decree for pre-emption, effect of—Vendee, 
when divested of property, 








Where on the date of a salethe vendee’s right of 
pre-emption is equal to that of a pre-emptor, the 
vendee does not forfeit his right by subsequently 
losing the property by®*virtue of the ownership of 
which he claimed an equalright of pre-emption. The 
mere fact that the vendee loses the property under 
a decree fof pre-emption makes no difference, 


A right of pre-emption is a jus ad rem alienam 
aequirendam and not a jus in re aliena; or, in other 
words, the pre-emptor can, if he so wishes, by 
adopting the proper procedure acquire another 
person's property in preference to third persons, 
whose rights to such property are inferior to his, 
Bat a pre-emptor has no right or interestin such 
property until his right of pre-emption is. duly 
established ¿by the decree of the Court and be has 
satisfied the terms of tha decree, L BELI Ram v. 
Hani CHAND . 7 


Val. LIX] 


Act (XV, of 1882), S. 19 (gp) Suit to 
recover stones of well wrongfully removed, whether 
cognisable by Small Cause Court. 

A suit to recovor certain stones forming part of 
a well, and said to have been wrongfully removed, 
.or their value, does mot fall under clause ‘g: of 
Section 14 “of the Presidency Small Cause ourts 
Met, and is ‘cngnizalfle by a Presidency Small 
-Cause Court, even though, in order to.dispose of 
‘the: suit, itis necessary to determine the question 
.of title to the well WE KRISHNAMACHARRY v. 
-KOMALAMMAL, (1940: M W. N. 699; 89 af. D. d. 420; 
28 M. L. T, 276: 42 M. 903 532 


S. I9 (h)—Arbitration—-Reference by 
husband and wife to settle amount of maintenance 
payable to wife in case of separation, legality of— 
Award—Suit to enforce award, maintainability of— 
Jurisdiction of Small Cause Gourt. f F 
An agreement between a Parsi husband and 

wife to live separately is a lawful and binding 
ggreement, and a reference to arbitration of the 
question as to the amount of the wife’s main- 
tenance, in the event of their separation, is quito 
legal 

: at an award is given on snch reference the wife 

can sue to enforce the award and to recovey 
arrears of maintenance undeg the award Sucha 
suit is not barred from the cognizance ofa Small 
Cause Court by clause ih’ of section 19 of the 
Presidency Small Cause Oourts Act, the suit not 
being one for the specific performance of a contract, 
B Eracusuaw Dosazal v. Bar Dinnal, 22 Bom. L. R, 
"1298; 45 B. 818 [89 


Presidency Towns Insolvency Act 
CI of 1909), S.°45—Insolvency proceedings 
in British India | Discharge~—Swit against insolvent 
in Foreign Court, maintainability of. 


It is -contrary to all ideas of equity that 
an insolvent: trading and incurring debts in British 
India and having property in foreign territory, 
which the Official Assignee could not get hold 
of, should be able to completely get rid of all 
his liabilities as regards his creditors inside 
British India, and then proceed to enjoy his pro- 
perty outside British India, free from all those 
liabilites. If, in such a case, after the insolvent 
has obtained his discharge, a creditor brings a 
suit againet him to recover a debt in a Foroign 
Court within the jurisdiction of which the in- 
solvent owns property, the High Court will not 
restrain the creditor frome proceeding with the suit, 
B LARAMIRAM KEVALRAN Buatt v. PCNAMCHAND 
PitamBer, 22 Box. L. R. 117; 45 B. 650 444 


4 
S. 115—0ficial Assignec, Attorney of, 
whether exempt from payment of stamp duty on 
copies furnished for appeal, 

An Attorney of the Officiul Assignee is entitled 
to the same privileges as to stamp duty as the 
Official Assignee has by virtue of section 115 of 
the Presidency Towns Insolvency Act, and is 
entitled to obtain copies of orders for purposes of 
appeal without the payment of any stamp-daty. 
OrvicraL Asetanrs og MADRAS Ww, RAMASWAMY 
Cartry, 12 L. W 89, (1929) M. W. N. 424; 89 M. L. 
J, 135; 43 M. 747 | 415 
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authorised to 

transfer property in his own name - Deed of transfer 

signed by agent not as such, whether binding on 
principal —Agent exceeding his authority, effect of. 

The omission on the part of an agent to describe 
ina deedthat he is acting for and on behalf of a 
principal is immaterial. The question wheth@wan 
agent is to be taken to have contracted porsonally 
or on behalf of his principal depends one tho 
intention of the parties tobe deduced fram the 
nature and terms of the particular contract and 
the surrounding circumstances, 

Where an agent is given power to. execute deeds 
of transfer in his own name and he executes a 
deed relating to the property of his principal 
without describing himself as the latter’s agent, 
the omission is immaterial and tho deed is binding 
on the principal and his representatives.® 

Where a principal entrusts an agent with 
sécurities and instructs him to raise a certain sum 
upon them, and the agent borrows a larger sum 
upon the securities and fraudulehtly appropriates 
the difference (the lender acting bona fide and in 
ignorance of the limitation) the principal cannot 
redeem the gocurities without paying tho lender 
all he has lent, although the agent las obtained 
the loan by frand and forgery, and_ although the 
lender did not know that the agent had authority 
to borrow at all, and m@de no inquiry. O Jaagur 
SINGH v, Ram Krsuax Das, 23 0. 0, 853;7 0. LG T. 
705 596 
Privy Council—Finding of fact, interference 

with. : 

The Privy Council will not interfere with com- 
current findings on issues offact. P C Amato. 
FATEMA BIBI v. ABDUL Arım Sanur, 240, W.N 4914; 
(1920) M. W. N. 324; 28 M. L. T. 135; 12 L. W. 49%; 
B20 '. 5.447 . I 
Probate and Administration Act 

(V of :881), s.-50—Minor—Guardian ap- 

pointed without consent ~Guardian refusing to act 

~—Probate—Minor, whether entitled to revocation. 

Where a guardian ad litem of a minor is 
appointed, without his consent, for the purpose of 
a petition for Probate, and he refuses to accept 
servico of a citation on behalf of the minor, and 
Probate is granted, the minor, when ‘reperly 
represented, is entitled to maintain an applicgtion, 
under section 59 of the Probate and Administration 
Act, for revocation of the grant. © SACHINDRA 
NARAIN SAH v, HIRONMOYER Dasi, 24 CO, W. aes 





Se 50 ~ Probate, revocation of“ Just cause,” 
meaning of. 
The mother of a deceased testator applied, as His 
executrix, for Probate of his Will; general citations 
were issued and a special citation was issued to 


‘the widow of the deceased, who was then a minor, 


witha direction that a guardian ad litem should 
be appointed for her; her father was so appointed, 
and a citation was issued to him, but he refused to 
receive it when ib was tendered to him, The 
Probate proceedings were uncontested; the Will 
Was proved in common form and Probate was grant- 
ed to tha mother, For several years the widow 
received benefits eunder the Will, and some five 
years after coming of age, and more than six yeare 
after the grant, she applied for revocation of the 
Probate, the petition being signed by her father ome 
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coneld, 


her behalf, Thee Probate was revoked on the 
ground that no appearance was entered -for the 
widow, and the mother was directed to prove the 
Wil in solemn form. On appeal: 

. Held, that tho facts did not disclose any “just 
case” within thé meaning of section 60 of the 
*Probate and Administration Act, and that the 
delay in bringing forward a caso against the Will 
was fatal to the application for revocation, © RADHA- 
SHYAM Dasya v, RANGA SUNDARI Dasya, 240. W. N, 


54l 664 





S. 89, applicability of, to criminal pro- 

ceedings. . 

Section 89 of the Probate and Adminisiration Act 
has no application whatever to a criminal prosecution, 
L Hazara SINGH v, EMPEROR, 2 L. 27; 22 Cr. L, J. 
166 | 918 
Promissory note executed for existing 

liability— Cause of action—Plaint, alternative claim 

in—Promissory note not returned to defendants— 

Procedure, 

It is open to the holder of a promissory note 
executed for an existing liability when suing to 
recover the amount due, to include in his plaint 
both claims “fn the alternative. Jf he sues on one 
such cause of action and ethe right to sue thereon 
is not free from doubt, the Court should direct 
him to amend his plaint, so as to convert it 
into 8 suit based on both causes of action, or treat 
it as amended and then decide the suit finally. 

» Where in such a suit the promissory note is 
not returned to the defendant, he is entitled to be 
indemnified against future liability thereunder, 
Wi DuGGEMPUDI NAGAMMA v, TIRUMALAREDDI, 12 L, 
W. 147 363 


Provincial Insolvency Act (Ill of 
1907), sS.2 (1) (8), 18, 52 (1) (a) 
—Adjudication, order by Official Recetver—lInsot. 
vents estate, whether vests in Official Receiver. 
Where, in exeroise of the powers delegated to 

him under section 62 (1) (a) of the Provincial 

Insolvency Act, an Official Receiver makes an order 

of adjudication the insolvent’s estate does not 

thereupon vestin him under section 18 of the Act, 
it only does so in pursuance of an order passed by 
the Court, and in exercising the delegated powers 
te Official Recoiver is not a Court within the 
meaning of section 2 (1) (8) of the Act. NMI Mutno- 
SAMI SWAMTAR v, Somoo KANDIAR, 12 L, W. 262; (1920) 
M. W. N. 687; 39 M. L. J, 438; 43 M. 869 


SS. 10, 47—Death of debtor—Continuance 
of proceedings—Legal represêntatives af debtor, whe- 
ther can be brought on record. 





Proceedings in insolvency do not abate by reason: 


of the death of the debtor, and the Court has power 
to bring on to the record of the insolvency proceed- 
ings the names of the personal legal representatives 
of the deceased insolvent. L Ram Jas v. KATHA 
SINGH, 9 P. L. R. 1927; 14 P. W. R 1921 51 
——8%— Sa 16G—Morigagerdecree—Application for 
personal decree, whether new proceeding—Grant of 
personal decree, whether remedy. e 
. An application under rule 6 of Order XXXIV of the 
Civil Procedure Code for a personal decree is not 
new procegding but a continuation of the original 
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Provincial Insolvency Act—concld. 


suit, and does not comeunder the bar of section 16 
of the Provincial Insolvency Act. 

The issue of a personal decree against a mortgagor 
is not the grant to the mortgagee of a remedy 
against the mortgagor within the meaning of 
section 16 of the Provincial Insolvency Act. L 
KisHEN OHAND v. SOHAN Laf, 2 L. 95 718 
Ss. 16, 34—Adjudication, sale before— 

Receiver, right of. : 

Inasmuch as section 16 of the Provincial Insol- 
vency Act does not control the provisions of section 
34 thereof, a purchaser in the course of execution 
of the proporty of a debtor, after he has filed an 
application to be adjudicated insolvent, but before 
the date of the adjudication order, acquires a good 
title to the property against the Receiver, the 
ownership in the property not vesting in the 
Receiver. A DIN DAYAL v, GURSARAN Lat, 18 A. L. 
J. 287; 42 A. 336 7 
Sa 16 (4). See MuHAMMADAN Law, WILL. 

296 











Sa 37—Fraudulent preference—Transfer 
obtained under pressure, whether can be avoided, 
The test for determining whether a transfer or 

peyment made by a debtor in favour of or to a 

@reditor does or does not amount to fraudulent 

preference is, whether the transfer or payment ig 

voluntary. 

The law, however, regards only the motive of the 
debtor, and if the dominant motive of the debtor 
in making the transfer or payment is to save 
himself from exposure or from a criminal prosecu- 
tion, it cannot be said that the transfer or payment 
is voluntary or amounts to fraudulent preference, 
L Puran OHAND v. PUNJAB NATIONAL BANK, LTD., 
3 U. P. L. R. (L.) 6 
S. 3T, object of—Companies Act (VII of 

1912), s. 231—Fraudulent preference by company — 

Person who is not creditor, whether can impeach 

transfer. 

The object of section 37 of the Provincial Insolvency 
Act is to protect the interests of the whole body of 
creditors over whom an undue preference has been 
given in favour of other creditors, 

The same principle applies to a transaction which 
is sought to be impeached under section 281 of the 
Companies Act, so that a disposition of a company’s 
property cannot be impeached on the ground of 
fraudulent preference except on behalf of the general 
bady of the creditors. 

Therefore, a person who is not a creditor of a 
company, butis a debtor, cannot impeach a transfer 
made by the company on the ground of undue 
preference, L KAM SARUP v. JAGAT RAM, 2 L. 102 
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Provincial Small Cause Courts Act 
(IX Of 1887), S. 25—“Case”, “decided”, 
meanings of-—~Order setting aside ex parte decree- 
Revision, whether lies. : 
The word “decided” ic section 25 of the Pro. 
vincial Small Cause Oourts Act meangdisposed of. 
The word “case” in section 25 of the, Provincial 
Small Cause Courts Act, does not necessarily, in every 
einstance, mean the “whole” cas, but may mean a 
particular branth of a case for which am independent 
remedy, br a different procedure is provided and may 
include an interlocutory order. 
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Provincial Small Cause Courts Act Punjab Excise Act-—conold. "8 
=- CONCIC, 
` as being in possession of the articles. The wife 


. A petition for revision is maintainable against an 

order of a Small Cause Court setting aside an ex 

parte decree. L Raw Lat v. Ganesur LAL 685 

m Sa 25—Revision—Finding of fact~—High 
_ Court, power of, interference of. 

e Ordinarily, the High fourt is averse to interfering 





e -On pure questions of fact under section 23 of the 


‘ Provincial Small Cause Courts Act, but it must not be 
understood thatthe High Court has no power of 
interfering with decisions on questions of fact. 

At the same time, interference in regard to 
appreciation of evidence should in general only be 
exercised when there appears to the Court to be a 
very clear case of misappreciation, which has 
resulted in injustice to a party and makes the 
decree one that cannot be regarded by a revisional 
Court as according to law, B NATHURAM SHIVA- 
NARAYAN v, DHULARAM HARtRAM, 22 Bou, L. R. 1199: 


45 B, 262 267 
Sch. II, Art. 35 (Ii) —Suit for com- 
pensation for mental worry and expenses incurred 
in criminal prosecution for breach of trust, whether 
cognizable by Oowrt of Small Causes. 

Where the defendant was charged with criminal 
breach of trust and convicted by a Criminal Ooung 
and plaintiff filed a suit for gdamages-—for mental 
and physical worry, cost of criminal prosecution 

‘and other expense’ and loss : 

Held, that under Article 35 (ii) of the Second Sohe- 
dule of the Provincial Small Cause Courts Act, the 
suit was not cognizable by a Small Cause Court, O 
SUGERA v. BAM LAL Misra, 23 O. O +82 93 
Punjab Colonisation of Govern= 

ment Lands Act (V of i912), S. 

19— Will, construction of —Devise of land by tenant 

—Acquisition of proprietary rights before death, 

effect of. 

On 6th July 1909, an occupancy tenant devised 
his square of land in favour of the defendant. In 
1912 the Punjab Colonisation of Government Lands 
Act came into force and, subsequently thereto, the 
testator acquired proprietary rights in the devised 
square : 

Held, that when the Will came into operation 
the testator’s occupancy rights had ripened into 
proprietary ownership and that the Will was not, 
therefore, invalid under section 19 of the Punjab 
Colonisation of Government Lands Act. L DALIP 
SINGH v. BALWANT SINGH, 1 L. 600 513 
Punjab Excise Act (lof 1914), S. 61 

—Illegal possession of iquor and distilling apparatus 

— Joint owners, liability of, 

The mere fact of a person being a joint owner of 
a house and field in which illicit elignor and dis. 
tilling apparatu8 are found, without anything 
further to connect him with the illicit distillation, 
is not sufficient to warrant his conviction under geo. 

tion 61 of the Excise Act. L Mraan SINGH v. EMPEROR, 
220r. L. J.30;?5 P.L. R. 1921;3 P. W. R, 19210r, 142 
S. GI —Illegal possession of liquor— 
Husband and wife, whether can be considered as in 
joint possession, i 
- Where liquor, and apparatus for manufacturing 
it, are found in a house which is in the joint occu- 
pation of a husband and wife, but which belongs 
to the husband, the latter dlone must be regarded 








in such a caseis not guilty of an offense under 
section 61 of the Punjab Excise Act. L BisHna v. 
EMPEROR, 22 Or, L. J. 141; 8 P. W. R.1921 Or. 653 
Punjab Pre~emption Act (I»,„Of 
1913), ss. 13, 16(sixthly)-—Pre-cmption, 
right of, based on vicinage—O8-owner, whether, can 
maintain suit. . ii 
One co-sharer in a house is entitled to mafhtaina 


suit for pre-emption of an adjacent house even though’ 


all the co-owners do not join in the suit L AMIR 
CHanpv, Hem Ras.19P.L.B 1921;12P, W, R 192108 243 
——--~ Sa 16 (FIFTH Y)—Joint wall, user of, 

whether easement. i 

The existence of a joint wall between two houses 
is not an easement within the meaning of section 16 
(fifthly) of the Punjab Pre-emption Act. 

The owner of a house having a joint wall with 
another house can use that wall in any reasonable 
manner, but by such user he does+ not acquire any 
right of easement over the other house. L ATMA 
SINGH v, HEM RAJ Suan 939 
pane? Tenancy Act (XVI of 1887), 

S. 59. See Custom—Apoprion 82 
Rajinama and Kabuliyat, whether con- 

stitute transfer—Bombay Land Revénue Code (Act 

F of 1879), 5. 14. e 

Before it can be held that a rajinama and 
kabuliyat really do evidence a transfer of owner- 
ship, there musb be either evidence or indications 
furnished by lapse of time and possession and so 
forth, that there was in fact an intention fo 
transfer ownership. A rajinama and kabuliyat 
do not by any means completely take the place ofa 
sale-deed. They only serve as documentary evi- 
dence of transfer if that transfer can properly be 
inferred from the totality of facts proved. 
CHANDANMAL HANBIRMAL vw. BHASKAR WAMAN, 22 Bont, 


L. R. 1079 14 
Registration, whether notice. See Coys. 

NANT f 506 
Registration Act (XVI of 1908), 


S. 17—Mortgage, equitable, by deposit of title-deeds 
—Memorandum recording deposit, whether requires 
registration. . 

Where an equitable mortgage is created by deposit 
of title-deeds, a memorandum recording the deposit 
and the purpose for which it is made does mot 
require registration, for such a document does not 
create any interest in immoveable property the 
mortgage being complete independently of it. L 
Pugay CHAND*?. PUNJAB NATIONAL Bang, LD, 
3 U. P. L. R. (2.96 

-—— SS 17; 49—Lease, unregistered for 

less than a year, admissibility of, to prove charac- 

ter of possession. See TRANSIER OF PROPERTY ai 

5. 4 





S. 17 (3)—Authority to adopt executed 
outside British India—Registration, whether necessary, 
An authority to adopt executed ina Native State 

by a person domiciled therein is not inadmissible 

in evidence ina suitén British India by? reason 
merely of its non-registration, as the ‚Registration 

Act has no application to documents execnied 

outside British India. WI KEISARA VENKATAPAYYA 

v NAYANI VENEATARANGA Rao, 38 M. E, J, 149; 43 

M. 288 97 


allege its existence. 


, temple by previous 
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Religious endowment—Coniract with 
shebait of thakur, whether terminates on death 
of shebait, 

Contracts in respect of dedicated property entered 
into by the shebait® of athakur, notin his personal 
capacity but as shebait, do not terminate on the 
death of such shebait. © DASRATHI CHATTERJEE V. 
Asa? Monan Guosn, 24 C. W. N. 879 26 
: Resumption by Government— Fresh grant to 
a Committee —Committee, power of, to appoint trustee, 

The Government, finding that endowments to a 
rulers were - mismanaged, 
resumed the endowments and made a fresh grant 
to the temple by donating the lands to the Temple 
Committee, and asked them “to make satisfactory 
arrangements for the due performance of the 
service, etc.” The Committee appointed the plaintiff 
asthe trastee, and-the question was whether he 





had been validly appointed: 


Held, that the Government, as grantor, had given 
ample power tothe Committee not only to see that 
the services were, properly conducted but also to 
appoint competent men to supervise the performance 
of thdse services, and that the appointment of the 

laintiff by the Committee was.a valid appointment. 

PALAYAKAYAL WAMI SANGUMUGESWARAR v. 
VEYINRAMUTED PILLAI, 12 L, W, 324 18 

Temple properties, lease of, by trusiee—- 

Permanent tenancy—Presumption--Burden of proof. 

In respect of temple propérties leased out by the 
trustees of the temple, the presumption is against 
the existence of a permanent tenancy, and the 
burden of proving such a tenancy is upon those who 
CHINNAMMALL v. RATNA- 
sapapatay CHETTIAR, 12 L, W. 19); 1920, M.W N. 

| 24 
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Religious institution—Darbar Sahib at 
Amritser—Granthi, office of, whether religious— 
Appointment of granthi, mode of—Office, whether 
descendible inheritance—Son, whether can succeed—~°* 
Singh, who is—Infant, whether can be Singh 
The office of the grantht of the Darbar Salud at 


` Amritsar is a religious office and is not a descendible 


inheritance, so that a son, merely asa son, is not 
entitled to succeed to the office. 

Initiation as a chela is a necessary condition for 
the appointment of a granthi, The other necessary 
conditions are nomination, election and installation 

In ogder to be qualified for the office of a grantii 
it is necessary that the candidate must be a good Sikh 
and a properly initiated Singh A Sikh is created a 
Singh by the ceremony called khanda ka pahul or 
baptism by the sword. This ceremony involves the 
uttering of certain mantras by the candidate and the 
wearing of the five Ks, therefore, aneinfant cannot 
become a Singh, L INDAR Sixanv FATER SINGH, 
lL. 511 * 721 
Golden Temple, AIinvitsar—-Granthi—Succes- 

sion to property acquired by Granthi—Self-acquisi. 

tion of Granthi—-Judgment, previous, admissibility of, 

A person who holds the office of granthi of the 
Golden Temple ai Amritsar is at liberty to spend the 
income of his office in any manner he pleases, and is 
not bougd to spend any portion of it in charity. If 
he acquires property oui of such income, he is freo 
to dispose of it as he thinks best, and unless suoh 
property isdedicated by him to religious purposes, 
the property descends on his death to his natural 
heirs according to the usual rule of inheritance, 
axe ’ 2 
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Religious institution—concld. | 


Where, however, a granthi succeeds to property from: 


another grantht to the exclusion of natural heirs, 
there is a presumption that such property has been 
dedicated to religious uses, even in the absence of 
positive evidence of actual dedication. 


A judgment in a suit holding that the property ` 


attached to the office of grantgi is wakf and inalieny 


able, is admissible ina subsequent suit for the purpose. 
of showing that at the time it was given the right of - 


the grantht to alienate was called in question. L 

INDER SINGH v. Patten SINGH, 1 L. 540 734% 

Res judicata—LHwecution of decree— Mortgage. 
decree ~ Final decree, absence of—Decree-holder. 
directed to obtain final decree—Subsequent applica» 
tion for ewecution without final decree, whether 
barred. ; 

In execution of a mortgage-decree the decree- 
holder was directed to obtain a final decree for sale 
before execution could issue. Withont obtaining 
such a decree he again applied for execution and 
his application was allowed : 


Held, that the application was not maintainable 


in consequence of his failure to comply with the 
Court's order to obtain a final decree, which order 
was bindingonhim M RAMALINGA Rowrsan v. 
[peanin Saurs, 12 L. W. 34 161 
Previous regt suit~—-Subsequent suit tor 
possession - Appeal, second —Point involving question 
of fact, whether can be raised for first time. 
A decision in a rent suit as to tho length of the 
defendant’s occupation, the main issue in which was 
whether the relationship of landlord and tenant: 
existed betw en the parties, does not operate as 
res judicata to bar a subsequent guit between the 
game parties to recover possession by ejectment, 
the main issue in which is, whether plaintiff's pos- 
session is within 14 years of the institution of the 
suit 
A point involving a question of fact not taken in 
the Courts below cannot be raised in second appeal 
for the first time . DINESH CHANDRA BANERJEE V 
ROMESH OHANDRA Das 3I 


Rént, rate of, decision as to, in suit for 
enhancement—Subsequent suit for rent—Previous’ 
deersion, effect of. 

In asuit for enhancement of rent the question of 
the rate of rent is an issue which must necessarily 
be decided by the Court, andthe ourt's decision on 
that point would operate as res judicata in a subse.. 
quent suit for rent in which the same question is in 
issue. © Kiran Onanpra v. Bono BEHARI oe 

L4 
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Restriction of Habitual Offenders 
(Punjab) Act (v of 19134), SS. d, 7— 
Oriminal Procedure Code (Act 
proceedings wnder—Order of restriction, whether can 
be passed 
Where proceedings were started against a person 

under section 1lU of the Criminal Procedure Vode 

and ab the very close of the case, yithout even 
calling upon him to show cause to the contrary, tho 

Magistrate passed an ‘order of restriction” against 

him under the Punjab Restrielion of Habitual. 

Oenders Ach: o m å 
Held, that the Magistrate had no jurisdiction to 

make the order of restriction, L Kanwar v. 


+ 


+ * . 


V*of (895), 8 10,. 
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. Restricti*n of Habitual Offenders 
(Fun jab) Act—concld , 

, EMPRROR, 22 Og. L. J. 144; 3 U. P. L. R. (L.)3; 
TP W. R. 1621 CR. 656 
i ' S. 8—Order of restriction for period exceed- 
ing one year—Conjirmation by Sessions Judge, 

whether necessary. ; 

An order of restriction for a period exceeding 
one year passed under the provisions of the 
Re&triction of Habitual Offenders t Punjab Act does 
ot stand in need of any confirmation by the Sessions 
Judge: L EMPEROR v. Sunpna, 1 L, 614,22Crn, LJ, 
1C8; 17 P. L. R. 1921; 5 PW. R, 1921 CR. 12 
Revision—<Acquiital, order of —High Court, inter- 

ference by. 

Uniess the setting aside of an order of acquittal 
is urgently demanded in the interests of public 
justice the High Court will not, in the exercise of its 
powers of revision, set aside suchan order. 
PRAMATHA Nars v, P. C, LAHIRI, 47 C. 818; 22 OF a 





J. 6 
Right Of way, not appurtenant to dominant 
tenement, nature of, 

Private rights of way, not appurtenant to a 
dominant tenement, like public rights of way, are 
not easements but rights in gross and can be 
enforced as such. © BALAI CHAND PAL v, PANCHU 
Goran BEAL 319 
Riparian Owners, rights  of—Natural 

and artificial streams, differenc® between Water 

spreading itself atong fields and again running in 
definite channel, whether stream, 

The rights of riparian owners to natural streams 
are somewhat different from their rights to water 
flowing through artificial water courses. The 
natural rights do not depend upon a -granb or 
upon the- ownership of the soil of the stream, but 
are jure nature incident to the ownership of the soil 
of the land abutting upon the stream. The 
rights to water flowing through artificial water 
courses are rights of easement, and must rest on 
some grantor arrangement, either proved or pre- 
sumed, from, or with the owners of the lands from 
which the water is artificially brought, or on some 
other legai origin, 

TLe proper inference from the user of the water of 
a natural stream though flowing in an artificial 
channel is that the artificial channel had been 
originally constructed npon the terms that all the 
prop. ietors of lands situated on the artificial channel 
shuuld have the same rights in regard tothe use of 
the water asthey would have had if the stream 
had been a natural one, 

Where the channel of a stream continues as a 
definite water course up to a certain point, and 
then spreads along certain fields, but on emerging 
from those fields it again rans as a definite water 
course, the identity of the water is not destroyed and 
it remains the subject of riparian rights. Pat 
Bam KRIPAL Sines v, Hanuman SINGH, 6 P, L.J. 6 
2 P. L. T, 122 929 
, rights of, nature and extent of. 

The right of a riparian owner does not depend on 
the ownership ofthe soil of the stream, It belongs 
to the propristor of the adjoining land as a natural 
incident to the right of the soil belonging to him 
and ‘he is entitled to fhe benefit of it, as he is to 
all other natural advantages belonging*to the land, 
of which he is the owner It is not based on pre. 
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scription or a presumed grant, but rests on the 
natural advantages arising from the situation ‘the 
stream may be permanent or intesmittent; bub so 
long as it has a natural origin and flows in a known 
or defined channel, the right of a riparian owner to 
use its water, when it flows alongside his lantip 


continues unaffected. In addition to the right to - 


take the water when the water flots adjoining his 
land, a person may also have an tasement to, go 
across the land of another, when the water recedes; 
but such a user can only be claimed by virtue of 
prescription or custom. O LACHHMI NARAYAN v. 
GANGA Baxusn SINGH, 70. L,J, 268;2 U.P, L. R, 
(J.C) 103 364 
Road tess Return—Bhaoli land not men- 

tioned — Rent, whether can be recovered, 

The fact that bhaoli is not mentioned with fespect 


debar the landlordfrom claiming produce rent for the 
same. Pat NAND Lau SINGH v. RAMPHAL Sinan 
° 875 

Rubkari, whether decree—Execution—Limita. 
tion, terminus a quo. See Orvin PROCEDURE Cops 


8. 21) I 
Sale Of LOOdS—Goods ordered despatched to 
buyer—Refusal to take deliver,—Suit fo recover 


© price, whether maintainable, 


Inacase where damages are claimed for breach 
of a contract they become due on the date when the 
contract is broken, and must be calculated with 
reference to the rates prévailing on that date, but 
where the suit is for the recovery of the price of 


goods sold, this consideration does notapply, Where e 


to any land in the Road Cess Return would not | 


ascertained goods are sold and are despatched to 


the buyer, but the latter refuses to take delivery of 
the goods, the seller is entitled to sue him for tho 
price of the goods. L, SURJAN MAL-KISHAN CHAND 
v. QIAN CHAND-UHIRANJI Lar 877 


Principat and agenti—Goods sent in 
eucess of quantity ordered—Qoods sent of inferior 
quality—Agent, whether can recover price of goods 
— Principal, whether bound to accept part perjorm- 
ance. 

An agent on general grounds is entitled to 
re-imbarsement and indemnity by his prigcipal, 
but only on the condition that he has acted 
within the scope of his directions. . 

A promisee is not bound to accept part perform, 
ance of a contract, 

Defeudant sent an order for 25,000 hides of a 
particular quality to plaintiff, his agent. Plainriff 
gent 57, 00 hides sof different qualities, of which 
only a small number corresponded with the quality 
ordered. Defendant refused to take delivery of the 
consignment : š 

Held, ( ) that the plaintiff had not substantially 
complied with defendant’s order ; 

(2) that the defendant was not bound to accept 
that portion of the consignment the quality of 
which corresponded with the quality ordered ; 

18) that the plaintiff was not entitled to recover 
anything from defendant. L Suamas Din WEER 
BAKHSH v. AGHA MOHAMED KHALIL 971 


Warranty of quality—Re-sale—Buyer, duty 
of, to ascertain 
whether can be claimed. 








contents— Negligence—Damages ` 


. 


* ments. 
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Where there has been a re-sale, in ordor to re- 
cover special damages for a breach of warranty it is 
necessary that jhe buyer should not have been 
negligent in failing to detect the inferiority of the 
goods-before he re-sells or deals with them. 
ene S. sold two cases said to contain muslin of a 


. particular ‘description and lying at Karachi to 


certain persons by making over the relative doou- 
The vondées passed on the goods in a 
similar manner until they were bought by the 
defendant firm K. O. on the 17th May 1918. They 
sold it to a firm B.J, on the 19th. K. C. had never 
taken delivery of the cases at Karachi but B,J, 
took delivery on the €0th May. On the 26th 
July 1918 B..J. sold these cases to H. 8. and gave 
them delivery onthe 3ist. H. 8., however, did not 
open these cases till early in September 1918 when 
they were found to contain muslin of a different 
description. On the 22nd October J3. J, wrote to 
K. O. claiming damages which not having been 
paid, they instituted the present suit: 

Held, that, although the sale by the defendants 
carried withit an implied warranty thatthe cases 
containéd muslin of a particular quality, the plaint- 
iffs ought to have ascertained earlier whether the 
contents of the cases corresponded with the invoice, 


and that, having been negligent, they were note 


entitled to recover any damages. L Fresu Koru 
MAL-OHARAN Das v, Fim BIHARI LAL-JAGGA Mat, 
22 P. L. R. 1921; 16 P. W.R 1921 42 
Service tenure—Refusal to perform service— 
Ejectment—-Notice to quit, whether necessary , 
On failure to perform the service, a service 


*tenure-holder becomes a trespasser,» and is not 
* entitled to a notice to quit before ejectment. 


Pat 

WAZIR NONIAN v. RAM PRAsap Lan 893 

Specific performance—Sale.deed inopera- 

tive for non-registration—Deed, whether can be 

regarded as agreement to sell——Suit for specific per- 
formance, whether maintainable, 

A sale-deed which becomes inoperative by 
reason of non-registration owing to the plaintiff's 
default cannot be treated as an agreement to sell 
and thus form the basis of a suit for specific 
performance of the contract of sale. WI Tuayarmman 
y. LAKSHIMI AMMAL, 12 L, W, 161; (1920. M. W. N. 
457: 39M L. J. 181; 43 M, 822 417 


Specific Relief Act (I of 1877), 
* gs. 27—Lransfer of Property Act IV of 1882), 
s. 64—Agreement to sell property specifically devised 
— Death of vendor before sale} effect of— Specific 
performance, decree for, against whom to be made. 
Where a person makes an agreement to sell 
property which he has alreagy specifically devised 
and dies before the sale takes place, the vendee is 
entitled to enforce the agreement specifically against 
the devisee and to oning conveyance from him, 
B Ganca Rama v. SAKHARAM Bapasr, 22 Bom. L. R. 
1:96 
S. 42--Mahabrahmin, status of—Right to 
‘receive alms, declaration as to, whether can be 
`. obihined. ° 
Inasmuch as the right to beg, or a beggar’s 
right to receive alms, does not gonstitute property 
ag itis understood in law, a beggar cannot, under 





section 42 0f the Specific Relief Act, obtain an 
s . 
fo ` 
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injunction entitling him to receive alms to the, 
exclusion of other beggars, . : 

The Mahabrahmins who solicit alms- from pions 
Hindus on the bank of thẹę Ganges river at Allaha- 
bad are beggars, and as such have no legal status. 
A Banst v. KANHAYA, 18 A, L. J. 958; SAR 





S. 42, praviso, scope of— Declaration, 
suit for—Consequential relief not asked—Procedure 
—Amendment of plaint. 

A suit should not be dismissed by an Appel- 
late Court on the ground of its being one asking 
merely for a declaratory decree and no con- 
sequential relief where that objection has never 
been taken by the defendants to the suit. The 
plaintiff should in such a case be allowed an 
opportunity of amending his plaint. 

Section 42 of the Specific Relief Act does not 
require a plaintiff to include in his prayer every 
relief or every claim that he can make against every 
and any person baé it only requires that he should 
ask for such reliefs as against the particular defend- 
ant in the suit. i BS. T. K, ORETTY FIRM v. 
BALASUNDARAM, 10 L. R., R. 199; 18 Bur. L, poe 

” 809 
Se 54, See Hinpu'aw, Veini 271 

Stamp Act (II of 1899), s. 36, appli. 
cability of, to dockiment executed previous to passing 
of Act. | 
The admission in evidence of a document cannot, 

by virtue of section 86 of the Stamp Act, be subse- 

quently objected to onthe ground that under the 

Stamp Act in force at the date of its execution—in 

this case Act XXXVI of 18€0—the document was in- 

sufficiently stamped, as that section is as applicable 

to docaments of the years when the Act of 1860 

wasin force as it is to insufficiently stamped 

documents under the Actin which it is contained. 

bar NILRATAN MITRA v. ABDUL Gorur Gazr, 32 0, L.J. 


5 3 
Succession Act (X of I865), S. a 
4 





See WILL—EXECUTION, PROOF OF 
Survey Map, evidentiary value of—Record of 

Rights, entry in, whether operates between landlords 

of neighbouring estates. 

Maps and Surveysin India for revenue pur- 
poses are official. documents prepared by com- 
petent persons and with such publicity and notice 
to persons interested asto be admissible as valu- 
able evidence of the state of things at, the time 
they were made. Therefore, unless such a map is 
shown to be wrong it may be properly judicially 
received in evidence af correct when made, 

An entry in the Record of Rights operates in the 
same way between landlords of neighbouring estates 
as between ldndlord and tenant, or between land- 
lords of the same estate or between tenant and 
tenant. Pat Bis: WAKILAN v. Deo NANDAN PROSAD, 
5 P. L J. 681; 2 P. L.T 81 
Temple landsS--Grant in favour ‘of menial 

servant, nature of—Servant, whether trustee— 

Resumption of lands—Suit by manfiger in his own 

name, maintainability of. . s 

Where a menial servant of, a temple holds, no 
office of a hereditary character and is remunerated 
for the performance of his duties*by the ‘use of 
certain landson payment of’am annual cess the 


+ + =: 
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eo, ` ` è 
lands are not burdened with any service in con- 
hection with the temple, nor ig the holder a trustee, 
and, upon cessation of his service the land is liable 
to immediate resumption. 

A suit by the manager of a temple or the 
shebait’ of deutter property in his own name is 
no? bad, there being notlting which requires such 
@uit to be, brought in a representative capacity. © 
JOYNATH SARKAR v. HARI Mogan Das 
Testamentary jurisdiction — Consent 

terms not falling within jurisdiction—Decree, form 

of— Practice — Procedure 

Where in a testamentary suit the parties agree 
on certain terms, some of which do not fall within 
the testamentary jurisdiction of the Court, the 
proper procedure is to put all the terms in a 
achedule and to carry them out in the body of 
the order so far ag the Court has jurisdiction. 
Those terms which do not fall within the testa- 
mentary jurisdiction of tke Court can rest on 
agreement and, if necessary, they can be enforced 
in a suit on the Original Side, B Bar MoOoNGHIBAI v, 
Bar RAMBHALAXMI, 22 Bom. L. R. 1286 
Third party notice. See INDemniuy I6 
Third party proceedings -Costs of 

successful defendant—Tasxation, method of. 

Where a decree is passed against a defendant in 
a suit and the defendant then succeeds in third 
party proceedings his costa of the suit should be 
taxed as against the third party as between solicitor 
and client and the costs of the third party. proseed- 
ings as between party and party. B Wetp & Co. 
SHER AHMED #KBAL AHMUD, Z) Bom L. R, 808 at 
P. 816 18 

— See Letters Parent Bom), Cu.12 12 

Transfer of Property Act (IV of 

1882), SS. 4, 107—Registration Act (XVI of 

1968), ss. 17, 49-~ Lease, unregistered for less than 

a year, admissibility of, to prove character of 

possession, 

An unregistered deed of lease for less than a 
year is admissible in evidence to prove the charac- 
ter of the possession of the occupier of the 
demised premises. i 

The provisions of section 107 of the Transfer of. 
Property Act which says that a written instru- 
ment in order ‘to have the effect of a lease for 
less than a year must be registered cannot be 
taken to have been, inserted in section 17 of the 
Registration Act. Such a lease is not a document 
required by section }7 of the Registration Act to 
be registered and section *49 of the Act can have 
no application to it. WI Rama SAHU v. Gowro 
RatxHo, (1920) M. W.N Ft; 12 L.W. 649; 89 M. 
L. J. 689; 29 M. L. Te 10; 44 M, 55 350 


S» 6 (h) (2)—Contract Act (IX of 1872), 
8,.23--Transfer for unlawful or immoral purpose— 
Purpose achieved—Transferor, whether can dispute 
nature of transaction, 

A person whg enters into a transaction for an 
immoral or unlawful purpose is estopped from 
disputing the transaction, if the immoral or unlawful 
purpose for which ib was entered into has been 
carried ont, gn such a case the Gourt will not 
interfere at his instance to relieve him from the legal 
effects of the transaction, j 
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- Section 6 (h) (2) of the amended Transfer of 
Property Act has not altered the law in India in this 
respect. M Detvanayaga Pavaydcar v. Sura 
Repo, 12 L W. 291; (1920: M. W. N. 647; 89 M. L J. 
525; 23 M. L. T 255; 44 M. 329 I 7 
S. 43—Transferee not misled by represen: 
tation, whether entitled to protection — Estoppel. 
Section 43 of the Transfer of Property Act beidg 
intended to benefit only transferees who hive 
been really misled cannot be taken advantage of by 
a transferee whois not proved to have been misled 
by the erroneous representation of the transferor 
as to the latter’s power to transfer. Mi Krisunama 
OHARIAR v, TIBUVENGADA CHARIAR, 12 L. Ws 75 
= Sı 53—Transfer in fraud of creditor decree- 
holder—Claim by transferee, dismissal of—Suit to 
set aside order on claim petition—Plea that transfer 
votlable by decree-holder, competency of. : 
It is open to an attaching decree-holder to plead in 
defence to a suit by the alienee from the judgment. 
debtor whose claim has been rejected, that fhe 
transfer to him was fraudulent under section 68 of 
the Transfer of Property Act without the creditor 
himself filing a suit to avoid the transfer. M 





o RAMASWAMI CHETTIAR V. MALLAPPA REDDAR, (1920) 


M. W. N. 572; 39 M. L. J, 850; °8 M. L. T. 170; 
43 M. 760; 12 L W, 475 947 
S, 54—Registration Act (XVI of 1908), 
s, 47—Sale-deed, whether operative from date of 
erecution or date of registration. 
Under section 54 of the Transfer of Property Act 
acquisition of ownership can be effected only by a° 


—é 





registered conveyance and the title does not pass - 


to the vendee until the sale-deed is registered. After 
‘the deed is registered it will become operative as 
from the date of its execution under section 47 of 
the Registration Act, but so long as itis not regis- 
tered no title vests in the vendee and a suit brought 
in respect of the property after the exeoution of 
the sale-deed but before its registration will not 
be affected thereby. Pat Tinxpsari Sinan v, 
Gour NARBAIN, 5 P.L.3.715; 2 P. L. T, 95; (1921) 
Par, 122 290 


———= Su 54—Sale—Title when passes—Pofession 
not delivered—Oonsideration not paid—Registratjon, 
whether sufficient to pass title. 

Where neither the deed of sale nor possessiort 
of the property sold is delivered to the vendee and 
no consideration passes, the mere registration of the 
deed of sale does pot operate to pass the title to the 
vendee. Pat BAJU Manton v. Hosgaint MIAN 


S. 56, applicability of. 
The rule of marshailing in*the case of purchasers, 
embodied in section 56 of the Transfer of Pro. 





' perty Act, has no application as between purchaser 


and purchaser, the provisions of that section being 
limited to the case in which the party claiming 
marshalling isa purchaser, and the party against 
whom it is claimed is the original mortgagor. A 


“Din DAYAL v. GURSARAN Lat, 18 A, L. J. 237; #2 A. 
é 7 


8.6 


* mmm SS. 58,67, 68—Mortgage, usufructuary 


—Possession not delivered to mortgagee—Jinterest 
whether can be recovered. 


* 
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Where under a usufruciuary mortgage the mort- 
gaged property ig made security only for the amount 
borrowed and not forinterest,.and the mortgagee is 
ta have possession and enjoyment of the profits of 
the inortgaged property in lieu of interest, Which is 


< not made payable otherwise, andthe mortgagee does 


ngt take any steps to obtain possession of the mort. 


* gaged property,he Joses his right to interest B 


MANIKCHAND MAGANCHAND © RANGAPPA Kone 


92. Bom. L. R. 1436; 45 B 633 

s S. 60 -— Mortgage—Redemption—Clog on 
equity of redemptión—English rule, whether appli- 
cable in Indio—Redemption not to take place so 
long as there are fruit trees standing on land, whether 
clog ~ Suit brought while trees are standing, whether 

“ maintainable. : 

' The rule of English Law regarding a clog on the 

équity of redemption is not applicable in India. 
Á provision in a mortgage-deed that the mort- 

gage shall not be redeemed so long as there are 

frojt tres standing onthe mortgagéd land which 


n, ar 





. have been planted by the mortgagee is not a clog 


on the‘equity of redemption, and a suit for redemp- 
tion brought while such trees are standing on the 
lahd is pretvature. B GENU Tukaram v, NARAYAN 
Raciu, 22 Bom. L. R. 1147;45 B. 1:7 25 
= = S. 60-—-Mortgage—Redemption, suit jor— 
' Tender of mortgage-money before suit, whether 
* necessary. 
All that section 60 òf the Transfer of Property 
Act means is that there is an inherent right in 
the mortgagor to require the mortgagee to deliver 
the mortgage-deed, etc , when the mortgagor pays the 
“amount ‘due at a proper time and place. It does 
not necessafily mean that before a suit for redemp- 
tion can be instituted the amount must be paid 
or tendered. In other words his right to claim 
redemption on payment of the mortgage-money 
exists, although he has not yet made any tender, 





. provided the mortgage-money has become payable. 


Where the mortgage-money is stated to have been 
satisfied out of the usufruct, a tender would obviously 
be ont of question. A Harr SINGH v, BEHARI LAT, 
18 å. L, J. 947; 43 A. 95 : 
mite Sa 7 3— Mortgage—Mortgaged property ac- 

quired under Land Acquisition Act --Injunction, suit 

for, by mortgagee, restraining mortgagor from 
® receiving compensation, maintainability of. 

Section 73 of the Transfer of Property Act is 
applicable to a case where the mortgaged property 
is acquired under the provisions of the Land 
Acquisition Act. i | 

‘Where, during the pendency of a mortgage-suit, 
a portion of the mortgaged property vas acquired 
under the Land Acquisitton Act and the mortgagee 
brought a suit for an injunction restraining the 
mortgagor from taking out the compensation-money 
in respect of the portion acquired : | 

Held, that the suit -was maintainable and must 
succeed. Pat Asuvrosa Rar v. BABU LAL Jnuncar, 
5 P. L. J. 650; 2 P. L. T. 110 

2- SS. 106, 107*-Lease for iife—Registra- 
tion, whether necessary. | 

A lease for life can only be granted by a registered 
instrument under section 107 of the Transfer of 
Property Act, Pat Wazir Nonian v. Ram PRASAD 
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S: 108—Leadlord and tenant — destruction 
of building —Negligence—Tenant, liabilriy of —~ 

Notice, whether netessary—Tenant determining 

tenancy, effect of. $ 

The destruction of a building owing to the 
negligence of m tenant renders the tenant liable 
for damages, i pet 

Wheb a tenant elects to determine the tenangy® 
under section 108 (c; of the Transfer of Proporty 
Act, such election amounts to a waiveg, of the 
notice calling on him to restore the property Required 
by section 108 (m) of that Act, NaS 

A. rented certain premises in which he had stored 
a large numbor of bales of piece goods, and put a ` 
watchman in charge, who, one night, lit a hanging 
lamp in the hall in close proximity to the bales of 
piece goods, locked up the premises and went away 
intending to rebura and sleep there. On his, return 
he found the premises destroyed by fire : s- 

Held, that the fire was caused through, the 
default of As servant in leaving a lighted “lamp 
unattended for some hours; that such default amount. 
ed toa negligent act, and that A. was bound to. 
make good the damage caused under section {04 im) 
of the f'ransfer of Property Act. WE GIRDARIDOSS 
RADHAKISHENDOSS © PONNU PILLA! 12 L.W. 19; 49 M. 
L, 2, 233; 28 M, L P 464 


' Se 112 - Fisheries, lease of ~Lease, fors 
jeiture of — Waiver of forfeiture. at 
Plaintiff obtained certain fisheries on lease from 

the Government on the condition thatthey should 

not be transferred without the permission of the 

Deputy Commissioner, In (908 the plaintiff sub-let 

the fisheries and thereby incurred a forfeiture 

of his lease and, owing to this, the Deputy Com- 
missioner in 1911 cancelled the lease. Jt appeared 
that rent for a period subsequent to the plipp tila. 
granting the sub-lease and before cancellaj,. `of 
the lease, and for the period subsequent t - <0 
had not only been accepted but was reatiso...ijy 
attaching the moveable property of the plaintiff: 

Held, that, having regard to the provisiq;. ùf 
section 112 of the Transfer of Property -Act, ehud 
was a waiver of the forfeiture and the --pidintnr 
was éntitled to a declarhtion of his title-w =4e- 

fisheries under the lease, and to possession thoreof. . 

C Basanta KUMAR UHOWDHURI v. SERNA E 

S. I 14—Lease—Forfeiture, relief ugainst, 

rule as to se 

No hard and fast rule cap be laid down as to relief 


« 


against a forfeiture claiise in a lease, but tha gueral 
principle of equity is, that the Court will renueve 
against forfejture unless the tenant has uone 
something to forfeit his right to bring himself 
within the principles of equity. 3. KRAJNAJI 
Govind v. SITARAM HANMANT, 22 Bom L. RC.“ 439; 
45 B. 306 239 


U. P. Electoral Rules, r. il (2)-- 
Declaration appointing Election Agent not signed in, 
presence of Attesting Officer, whether ‘xenders- 
nomination invalid—Election petition, maintain- 
ability of, against order of Returning Officer—Ubdjec. 
tor, liability of, for costs. 4 a O 
The mere fact that a deëlaration made under- 











893 rule 11 (2) of the U, P, Electoral Rules by a candi- 


bad x 
. 3 YK < 


; ` . ; 
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e date appointing himself -his Election Agent is not 


Where awarrant addressed to,the bailiff of the 
', signed“shy him in ‘the presence of the Attesting 


~ 


- 
-~ + 
= 


Officer,“ does not render thé nomination of such ` 


cairdidate invalid. When the deolaration has been 
filed by a candidate, the presumption is that that 
‘candidate asserts that the signature on the declaration 
.iebis own, and the Attesgfing Officer will accept this 

position until some person interested has made an 
h abjection. 

An election petition “is maintainable against the 
order of a Returning Officer deolaring the nomination 
of a candidate invalid. 

‘Where an objection is filed to the nomination of a 
candidate, andsuch nomination is declared invalid, 
the objector is liable for costs upon an election petition 
against such declaration, in the event of the petition 
being ‘decided against him. UP SHAKIR Ari v. 
ABDUL HAKIM 845 


Upanayanam ceremony, performance 
of, when valid—Irregular performance of ceremony, 
*,onether bar to adoption. 
_-"In order to render the Upanayanam ceremony 
“of a boy valid, it must be performed by the 
father, or, in his absence, by another kinsman in 
the family to which the boy concerned actually 
-balongs, the performance of the ceremony ina 
family which the boy has not®entered ia invalid, 
and the irregular performance of the ceremony in 
a foidily into which the boy is wrongly believed to 
have entered is a nullity, and is no bar to the 
subsequent adoption of the boy into that family. 
Wi Vappevo RANGANAYAKAMMA GARU v, ‘RYALI 
SOMASUNDARA RAO, 48 M, 876 609 


Vendor and purchaser—Purchaser, 
failure of, to complete contract—Harnest-money, 
` whether forfeited. < 

W re a contract of sale spociñcally provides 
the + whole of the earnest-money deposited by 
thi dee shall be forfeited in the event of his 
fatuug to pay the balance of the consideration. 
„emra > within a stipulated . period, and it is found 
the ob only was he not in,a position to pay that 
munuy, bùt that he never offered to pay, either 
withi= +46 time fixed or atany time afterwards, 
thy valance of the purchase-money, he is not 
eutitled to recover the earnest-money paid by him. 
<3 ATUL OHANDRA KUNDU v. Sanat CHANDRA Lana, 
‘24 O. W. N. 987 219 
ume Title, want of, in vendor— Vendee, right of, to 

damages. 

Where the title of a verdor of land is superseded 
bya vperior title, the vendee is only entitled to 
ba wndemnified in damages for breach of warranty 
of title, and to ask that the damages Be assessed at 


a 


the enbanoed value of land at the time of the suit. 


~~ 


He ia not entitled to recover the property which his 
vend has obtained in substitution for the property 
sold, - [M Duapa SARIB V, MUHAMMAD SULTAN SAHIB, 
(1920) M. W. N. 710; 12 L, W. 603; 89 M. L. 9. 706; 


Waiver—Question of fact—Appeal, second — 
Question whether can be raised—Limitation, See 
INSTALMENT DECREE f 

Warrant, wecution of, by person other than the 
one to whem it is addressed, legality ef. 


J * 


14 
. 


. * è 


Cuurt was executed by a Naib Nazir and process- 
gervers without any endorsement bythe baili f 

Held, that the service of the warrant was ‘illegal. 
L Guasita Maz v, EMPEROR, 22 Or L., J. 145 849 


Water, damage caused -by flow, of ~Suit to recover 
damages, maintainability of—Rights of owner? ofe 
land ° 
An owner of property is entitled to protect him- 

self against water which he has not brought on 
his land himself. He is entitled to divert water 
which threatens todo damage tohis land. Like- 
wise, his neighbours have a right to protect them- 
selves against water which threatens to do damage 
to their properties. 

Where the plaintiff and the defendant have 
equal rights to protect their own properties by 
tarning the water which threatens to flow over 
their lands in times of flood into a ditch, and in 
consequence of that the combined water which 
would otherwise have gone on to their respective 
lands causes damage to the banks of the ditch on 
either side, it is the business of both parties to 
protect themselves against damage which may 
result when there is an excess flow,of water in 
the ditch, and neither party oan, in sucha case, 
have a cause of action? against the other. B 
SHIDRAMAPPA V. MAHOMED Yusar, 22 Bom. L, R. 1107 

: 391 

Will, construction of—Life-interest, forfeiture of— 
laa uae. suit by, to recover estate —Limita, 
ton. 

A testator by his Will gave certain properties to” 
his mother and widow absolutely and further 
provided that— 

“The tank.and the homestead whioh belongs 
to me will remain in half andhalf share in possession 
of my mother and my wife but they will not 
have the power to sell the proporties. On the 
death of both my heirg will gat it.-If in the 
meantime they go elsewhere by leaving my home. 
stead they will not get this property.” 

Some timo in 1867 the mother sold the property 
and left the house, the widow ratified the sale and 
also left the house. The mother died more than 
12 years before the institution of the present Suit 
and the widow died in 1998. In 1916 plaintiff, the 
heir of the testator, instituted the present suié to 
recover possession, of the property from the pur- 
chasers from the mother and widow : 

Heid, upon a*proper construction of the Will, 
that it was the {ntention of the testator that the 
interest of the mother und widow should cease in 
the event of their death aud also in the event of 
their leaving the family-houge ; that there was a 
forfeiture of the estate by the widow and the 
mother leaving the house in L867, and that the 
suit having been brought more than 12 years from 
that time was barred by limitation, -© Karr Kant 
CHAKERBUTTY V, RAJANI KANTA CHAKRAVARTY 308 
Execution, proofs of--Burden, how discharged 
—Succession Act (X of 1865), s. 46—Hvidence Act (I 
of 1872), sa. 68, 164—Sound mind—Hoastile witness 
who is—Attesting witnesses, necessity for calling—. 
Unatiested alterations in Will—Preswmption— 
Presumption, how may be rebutted, 





k 


*. 1066 


p WIT —concld. 


The onus of proof lies in every case upon the party 
propounding a Will,and he must satisfy the con- 
sciends of the Court that the instrument go pro- 
pounded is the last Will of a free and capable 
testator, and this burden is, in general, discharged 


f Wy proof of capacity andthe fact of execution. 


A hostile witness is one who from the manner 


e if which. he gjves his evidence shows that he is 


nol desirous of telling the truth, and when such 
a witness is treated as hostile and examined by 
the party calling him, this must be done to discredit 
the witness altogether and not merely to get rid of 
part of his testemony. 

Although, in order to prove due execution of an 
instrument requiring attestation, it is, in general 
sufficient, where several witnesses have subscribed, to 
call one of them, but in the case of a Will, it is 
desirable that all capable of being called should be 
examined to remove all suspicion of fraud. The mere 
fact, however, that one attesting witness toa Will is 
not called would notinvalidate the Will provided 
ee were two attesting witnesses as required by 
aw. 

Where unattested alterations occur ina Will, the 
presumption of law is that such alterations were 
made aftenthe execution of the Will, but this pre- 


sumption may be rebutted (1) by direct evidence 


showing that the alteratiéns accord withthe obvious 
intention of the testator, and (2) by internal evidence 
and by inferences drawn from the condition of the 
Will. CG SURENDRA Krisova MONDAL v. RANDE 
Dass, 24 C. W. N. 860; 33 CO. L. J, 84; 47 O. aia 


Probate—Burden of proof —Suspicious circume 
stances, 

Where ciroumstances exist in connection with 
a Will which, in Probate proceedings, excite the 
suspicion of the Court it is for those who propound 
the Will to remove the suspicion, and to prove 
affirmatively that the testator knew and approved 
of the contents of the document, and it is only 





© 


when this is done that the onus igs thrown on those 
who oppose the Will to prove fraud or undue infiu- 
ence or whatever else they rely onto displace the 
L B Paur v. 

535 


case made for proving the Will. 
THOMSON, 13 Bur. L. T. 80 
+ 


e 
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Workman's Breach of Contract. 
Act (XU1Lo0F 1859)—Oontract entered into : 
where Act not in force, effect of-~Minor, contrach 
with, ar for more than one year, validity of. 

A contract entered into under the Workman’s 
Breach of Contract Act aba place where that-Act 
is not in foroe cannot be enforced, and the con“ 
tracting workman is not liable for any breach of 
the contract. A ý 

A contract under the same Act for a periòd 
exceeding one year, or by a person under the age 
18 years, is void. A MAZHAR HUSAIN v, EMPEROR, 
23 Or. L. J. 50 19 
S. I, complaint under, withdrawn before 
passing of any order, whether “criminal proceed- 
ing.” See PENAL Cops, s. 211 
S. Z—Criminal Procedure ode (Act V of 

1898), s 4 (0), 260—Punishment—Ofence—Sum- 

mary trial, legality of. 

Inasmuch as the Legislature in the Workman’s 
Breach of Cortract Act has described the order 
which a Magistrate is authorised to make against a 
workman in a case proved as “punishment”, the act 
if proved amounts to an “offence” punishable by ' 
law within the meaning of section 4 (0) of the Criminal 
Procedure Code, consequently a Magistrate of the 
First Olass has jurisdiction under section 260 to deal. 
with the case summarily. A ABDUS SAMAD v, YUSUF, 








19 A. L. J. 22; 2 UP L R (A.) 389; 22 Ga, L. ‘oe 
7 
S. 2—Proviso (a) to clause (1), 





scope of—Order directing performance—Failure to 

perform contract— Application for arrest—Limita- 

tion, 

Proviso (a) to clause (1) of section 2 of the Work. 
man’s Breach of Contract Act merely provides that 
an order directing re-payment of the advance or 
performance of the contract shall not ba made unless 
the employer moves the Court within three months 
of the breach of the contract. 

The proviso has no application to a case where a 
complainant has already obtained an order under sec- 
tion 2, sub-section (1), and is applying for an order 
of imprisonment under clause (2) for failure to 
obey the order under clause (1). L B JESMUDIN v. 
IsaDALLY, 10 L. B, R. 240; 22 OR. L. J. 149 853 


